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Dear Mr. Johnson:

T am in reeeipt of your July 18, 2006 lette: apprising me of the status of compliance with the
Commission’s March 10, 2006 Interim Order (Interim Order) by ASARCO, Incorporated
(ASARCO). Your lketter addresses two primnary issues: ASARCO’s interim modeling protocol
and third party consultant expenses.

With regard to the modeling protocol, agency staft has reviewed the information provided to the
agency on Tuly 24, 2006, Agency staft w Il continue its anajysis upon formal submission of
ASARCO’s modeling, results, preferably accompanied by an independent audit, in September.
Only when 4 third party contractor audits 1t e results will I consider the review to be complete,
This ensures a thorough and impartial revicw of the emissions trom and related to the El Paso
Plant and their unpacts on surrounding areas as required by the Interim Order.

1o date, my statt has completed those inves gation-related items under the order for which we
have the resources and expertise.  Mars specifically, the agency has conducted a site
investigation of all the air quality control equipment and related practices and assessed the
appropriateness of a permit amendment af plication rather than a renewal application. The
rosults of the site visit will be evaluated as sart of the report required under the Interim Order,
However, due to the extended suspension of operations and lack of agency expertisc to assess
equipment that has not been operating, staff tas been unable to assess the sufficiency of existing
plant control equipment and practices and whether the plant can operale in accordance with
permit conditions and with industry standard:: and practices.

With regard to third purty consultant expens:s, ASARCO specifically requested a fegal analysis
explaining the regulatory and/or statutory bzsis for requiring the expenditure of funds for third
party consultants. To begin, the investigation reguired under the Interim Order execeeds the
scope of the agency’s normal permit renewal permit process and requires resources heyond those
appropriated to the ageney for that process. In order to comply with the Interim Order, and
consistent with the burden of proof an applic mt carries in meeting all Tegulatary requirements, I
provided ASARCO with two options using; third party contractors to supply the additiona)
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information found to be lucking by the Commission. [ believe the use of third party contractors
ensures the impartiality and thoroughness of the additional information to be considered.

The Exccutive Pirector (ED) has scveral sources of legal authority to require ASARCO to
perform the actions necessitated by the Commission’s Macch 10, 2006 Interim Order.  The
Commission, in its Interim Order, determiined, “ASARCO has failed to demonstrate the
cffectiveness of i1s cxisting cmission contral equipmemnt and practices as provided in Section
382.055(d)(2), which iz a minimum condition for renewal of its permit.”  As noted above, my
staff has performed the investipatory task: for which we have the resources and oxpertise.
Additionally, it is imperative that the information considered by the Commission be viewed as
unpartial by alt parties iu this matter. Thorefore, in administering the Commission’s Interim
Order, I find it necessary and advisable to acquire the services of a process engincer 1o determine
the cffectiveness of existing, out-of-operat on control cquipment and & modeler to audit the
modeling resuits, Pursuant to Texas Health (& Safety Code (THSC) §382.022, [ have authority to
require such an investigation.

In sceking authorization to operate, applicats must submit an application, copies of plans and
specifications, and “any other informatior the commission considers necessary.” THSC
§382.0515.  For wir quality permit renewals 30 Texas Administrative Code (TAC)
§116.311(b)(1) provides that “the applicant may be required to submit additional information
regarding the emissions from the facility and their impacts on the surrounding area
Additionally, to renew ASARCO’s air quelity penmit, the Commission must, at 2 minimum,
consider the condition and effectiveness of existing emission control equipment and practices.
THSC §382.055(d)2). Without this inforau:tion to consider, I will be unable to recommend that
the Commission move forward with renew:] of the parmit. The Executive Director’s staff has
performed the tasks that are within the scope their cxpentise and resources. As the party with the
burden of proof, ASARCO is responsible fo: ensuring that it provides the information necessary
for commission evaluation.

For these reasons, I hope that this explanation is informative to ASARCO for the approval of
cxpenditures for expenses related to the rene wal of ASARCO's air quality permit. I continue to
have concerns with respect to my ability t> prepare the report required by the Interim Order
withwn the preseribed timeframes in the absence of this additional necessary information. Lastly,
as you are aware, we are scheduled to mest 1his Friday, August 11" at 2:00 to discuss further the
1ssues raised in your letter. If you have futther questions, please do not hesitate to contact me at
(512)239-3900 or Stephanie Bergeron Perdu @ of the Office of Legal Services at (512)239-0615.

Sincevely

o - S R

Glenn Shankle, Exacutive Director
Texas Commizssion on Environmental Qualit

cc: See Distribution List on following pazc
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Disinbution List

ce: Chairman Kathleen Hartnett Whate, Texi.s Commission on Environmental Quality
Commissioner Larry R. Soward, Texas Commission on Enviropmental Quality
The Honerable John Coruyn, U.S. Senal:
The Honorable Eliot Shapleigh, Texas S:nate
Rod Jolnson, Brown McCarroll
Tony Davis, Baker Botts, Houston office
Richard Lowerre, Lowerre & Frederick
Michael Wyatt, Texas Rio Grande Legal Aid, Inc.
Lawra Prendergast Gordon, Deputy City Attomey, City of El Paso
Taylor Moore, Southside Low Income Fousing Developroent
Erich Birch, Birch & Becker, L.L.D.
Bill G. Newchurch, State Office of Adm nistrative Hearings
Veronica S, Najera, State Office of Adm nistrative Hearings, El Paso
John Steib, Deputy Director, Office of Crmpliance and Enforcement, TCEQ
Dan Eden, Deputy Director, Office of Peemitting, Remediation snd Repistration, TCEQ
Stephanie Bergeron Perdue, Acting Dep ty Director, Office of Legal Scrvices, TCEQ
Ermily Collins, Office of Public Interest, FCEQ
Jody Henneke, OiYicc of Public Assistan e, TCEQ
Kyle Lucas, Alternative Dispute Resolut on Program, TCEQ



