SOAH DOCKET NO. 582-05-0593
TCEQ DOCKET NO. 2004-0049-AIR

7 43H0

IV IR
k]

o8

APPLICATION OF ASARCO BEFORE THE ©

Ay

P

TEXAS COMMISSION.ON

INCORPORATED TO RENEW AIR ﬂu (i

o

QUALITY PERMIT NO. 20345 ENVIRONMENTAL QUALITY

wn U U U U

EXECUTIVE DIRECTOR INTERIM REPORT AND REQUEST FOR EXTENSION

TO THE HONORABLE GENERAL COUNSEL OF THE COMMISSION:

COMES NOW, the Executive Director (ED) of the Texas Commission on Environmental
Quality (TCEQ or Commission), by and through a representative of the Environmental Law
Division, and files this his Interim Report and Request for Extension in the above-referenced matter.
In support thereof, the Executive Director would show the following:

1. By Interim Order dated March 10, 2006 (Order), the Commission ordered ASARCO
(Applicant) to “submit additional information regarding all emissions from and related to the

El Paso Plant and their impacts on surrounding areas, including current modeling results....”
March 10, 2006 Interim Order, Ordering Provision No. 2.

2. Ordering Provision No. 3 of the March 10, 2006 Interim Order also directed the Executive
Director to conduct a vigorous investigation of all air quality control equipment at the El
Paso Plant, including related practices, and based on that investigation and the results of the
information submitted in accordance with Paragraph No. 1 above, prepare his recommended
Report and any related Schedule as required by TEx. HEALTH & SAFETY CODE § 382.055(f),
which shall include his written assessment of the sufficiency of existing plant control
equipment and practices (Report). This Ordering Provision also directed the ED to assess
the appropriateness of a permit amendment application rather than a renewal application for
equipment that has not been previously authorized or that requires repair or replacement.

In his May 5, 2006 correspondence to the Applicant, the ED announced his determinations
with respect to the following:
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a. The investigation required to comply with the Order exceeds the scope of the normal
permit renewal process;

b. The mvestigation required to comply with the Order will require resources beyond
those appropriated to the Agency for the permit renewal process; and

C. The ED must require additional information from ASARCO to complete the Report
required by the Order.

For these reasons, the Executive Director required ASARCO to retain by contract one or

more qualified independent third parties to perform the following tasks:

a. Perform an audit of all modeling performed by ASARCO pursuant to the modeling
protocol;
b. Determine the condition and effectiveness of all air quality control equipment and

related practices pursuant to Ordering Provision 3 of the Order;

C. Review all air quality control equipment in comparison with ASARCO’s existing air
quality permit No. 20345; and

d. Review and determine whether the Copper Smelter will operate within industry
standards and practices.

By correspondence dated May 5, 2006, the Executive Director provided ASARCO the option
of either reimbursing the TCEQ for expenditures on such contract described in Paragraph 4
or contracting with third parties. In the latter event, the May 5, 2006 letter required that all
direction to the contractors and all communication with the contractors be done jointly by the
ED’s staff and ASARCO or that ASARCO directs its contractors to follow the direction of
the ED and authorize the ED to provide specific direction and handle communications
between ASARCO and its contractors. If ASARCO decided to directly procure contractor
services, the ED required ASARCO to obtain ED approval of the contractor as well as the
contract itself. The ED also provided ASARCO with a modeling protocol. ASARCO
subsequently informed the ED ofits decision to contract directly with third parties subject to
ED direction and oversight.

Pursuant to Ordering Provision No. 3, the ED’s staff conducted an investigation for those
items for which they had resources and expertise. More specifically, the staff conducted site
investigations on April 11 and 20, 2006, of all the air quality control equipment and related
practices, and assessed the appropriateness of a permit amendment application rather than a
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10.

11

12.

renewal application. That investigation has concluded and a report documenting staff’s
findings related to the requirements of the Order has been drafted and will be reviewed and
provided in the ED’s final Report required by Ordering Provision No. 3.

Regarding the modeling requirements found in Ordering Provision No. 2, ASARCO advised
by letter dated July 18, 2006, they would submit interim modeling during the week of July
24, 20006, and requested a meeting with TCEQ to discuss a variety of issues regarding the
modeling. On July 25, 2006, ASARCO submitted an impacts analysis progress report and
then met with the ED’s staff on August 1, 2006. This report and discussion explained
ASARCO?’s approach to the modeling. Subsequently, ED staff has reviewed ASARCO’s
modeling submissions and where appropriate required ASARCO to address noted
deficiencies in those submissions. ED staffis currently awaiting ASARCO’s response to the
most recent notice of deficiency.

A third party has been selected by ASARCO and approved by the ED to audit the ASARCO
modeling, however, the contract authorizing the audit is still under review by ED staff. The
third party audit will proceed concurrently with the TCEQ audit.

On October 18, 2006, ASARCO submitted to the ED the resume of a consultant ASARCO
recommends to conduct the smelter inspection and review. The ED has approved
ASARCO’s proposed Process Engineer. However, the scope of work for the Process
Engineer has not yet been submitted for ED review.

As of November 10, 2006, the Executive Director is unable to complete the ED’s Final
Report required by Ordering Provision No. 3 without the Applicant’s submission of the
following information required by the Order: acceptable air dispersion modeling; a modeling
audit conducted by a third-party and associated report; and the agreed upon scope of work for
the Process Engineer.

More specifically, as advised in his August 10, 2006 correspondence to ASARCO, the ED
found it necessary and advisable in administering the March 10, 2006 Interim Order for
ASARCO to acquire the services of a process engineer to determine the effectiveness of
existing, out-of-operation control equipment, and the services of a modeler to audit the
modeling results, and without that additional information, the ED will not be able to
recommend that the Commission move forward with the renewal of ASARCO’s permit.

While the Order contemplated that the Executive Director would complete his Report, as
required by TEX. HEALTH & SAFETY CODE § 382.055(f), on or about November 10, 2006, the
considerations and requirements outlined in paragraphs 3 through 10 above to ensure
objectivity (specifically, identifying independent third-party experts, securing contracts for
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services, the performance of those services, and the completion of any reports) have extended

the amount of time necessary for the Executive Director to complete his Report, as required
by TEX. HEALTH & SAFETY CODE § 382.055(1).

13. For these reasons, the Executive Director requests an extension to submit his final report

required by TEX. HEALTH & SAFETY CODE § 382.055(f) to May 1, 2007.

Respectfully submitted,

Texas Commission on Environmental Quality

Glenn Shankle
Executive Director

Stephanie Bergeron Perdue, Deputy Director
Office of Legal Services

Robert Martinez, Director
Environmental Law Division

Daniel Long, Staff Attorney
\ State Bar of Texas No. 24032679

Environmental Law Division, MC 173
P.O. Box 13087

Austin, Texas 78711-3087

(P o @)
(512) 239-5373 r;; o~ .
(512) 239-0606 (FAX) 3
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CERTIFICATE OF SERVICE

I hereby certify that on November 10, 2006, a true and correct copy the Executive Director’s
Interim Report and Request for Extension was sent by first-class mail, agency mail, electronic
transmission, or facsimile to all persons on the attached mailing list.

Daniel Long,‘Staff Attorney
State Bar of Texas No. 24032679

Environmental Law Division, MC 173
P.O. Box 13087

Austin, Texas 78711-3087
(512) 239-5373
(512) 239-0606 (FAX)

,,,,,
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Mailing List

The Honorable William Newchurch
Administrative Law Judge

State Office of Administrative Hearings
P.O. Box 13025

Austin, Texas 78711-3025

Tel. (512) 475-4993

Fax (512) 475-4994

Bill. Newchurch(@soah.state.tx.us

The Honorable Veronica S. Najera
Administrative Law Judge

State Office of Administrative Hearings
401 East Franklin Ave., Suite 580

El Paso, Texas 79901

Tel. (915) 835-5650

Fax (915) 834-5657

Veronica. Najera(@soah.state.tx.us

Richard Lowerre

Lowerre & Frederick

44 East Avenue, Suite 101
Austin, Texas 78701

Tel. (512) 482-9345A
Fax (512) 482-9346
rl@rl-lawfirm.com

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel. (512) 239-3300

Fax (512) 239-3311

Rodman C. Johnson, Attomey at Law
Brown McCarroll, L.L.P.

111 Congress Ave., Suite 1400
Austin, Texas 78701-4043

ph (512) 479-1125

fax (512) 479-1101

E-mail: rjohnson@omailbme.com

Blas Coy

Texas Commission on Environmental Quality
Office of Public Interest Counsel MC-103
P.O. Box 13087

Austin, Texas 78711-3087

Tel. (512) 239-6363

Fax (512) 239-6377

Erich Birch

Birch & Becker, L.L.P.

700 North Mopac Expressway
Plaza 7000, Second Floor
Austin, Texas 78731

Tel. (512) 258-9199

Fax (512) 258-9582
ebirch@beckerbirch.com

Michael R. Wyatt

Veronica Carbajal

Texas Rio Grande Legal Aid, Inc.
1331 Texas Avenue

Austin, Texas 79901

Tel. (512) 585-5100

Fax (915) 533-4108
Mwyattitrla.org

Taylor Moore

7108 Portugal

El Paso, Texas 79912

Tel. (915) 581-3813
tayvlormoor8432@msn.com

Eric Falco

El Diario Newspaper
1801 Texas St.

El Paso, Texas 79901
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Laura Prendergast Gordon
Deputy City Attorney

2 Civic Center Plaza, 9™ Floor
El Paso, Texas 79901

Tel. (915) 541-4707

Fax. (915) 541 4710

Jodena N. Henneke, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

The Honorable Eliot Shapleigh
Texas Senate District 29

800 Wyoming Ave., Suite A
El Paso, Texas 79902-5330
Tel. (512) 463-0129

Fax. (512) 463-0218

Archie Clouse

El Paso Regional Director
TCEQ

401 E. Franklin Ave., Ste. 560
El Paso, TX 79901-1212

Tel. (915) 834-4949

Fax. (915) 834-4940



