EXECUTIVE SUMMARY - ENFORCEMENT MATTER
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DOCKET NO.: 2003-0287-MSW-E TCEQ ID NOS: RN101983989 AND RN102819695

RESPONDENT NAME: ROBERT C. NICHOLS

ORDER TYPE:
___1660 AGREED ORDER X FINDINGS AGREED ORDER _ _FINDINGS ORDER FOLLOWING
SOAH HEARING
__FINDINGS DEFAULT ORDER _ SHUTDOWN ORDER _ IMMINENT AND SUBSTANTIAL
' ENDANGERMENT ORDER
__AMENDED ORDER _ EMERGENCY ORDER
CASE TYPE:
___AIR __ MULTI-MEDIA (check all that apply) ___INDUSTRIAL AND HAZARDOUS
WASTE
__ PUBLIC WATER SUPPLY _ PETROLEUM STORAGE TANKS _ OCCUPATIONAL CERTIFICATION
___WATER QUALITY __SEWAGE SLUDGE __UNDERGROUND INJECTION
CONTROL
_X MUNICIPAL SOLID WASTE __RADIOACTIVE WASTE __ DRY CLEANER REGISTRATION

SITE WHERE VIOLATION(S) OCCURRED: On approximately 160 acres located at the end of Walker Road off of Highway 105
near Cut-N-Shoot, San Jacinto County; and on approximately 80 acres located at the end of Walker Road off of Highway 105 near Cut-
N-Shoot, Montgomery County

TYPE OF OPERATION: Unauthorized disposal sites

SMALL BUSINESS: x _Yes No

s

OTHER SIGNIFICANT MATTERS: This Facility was first investigated on or about September 4, 2002, as a result of a complaint
received by the TCEQ Beaumont Regional Office. There is no record of additional pending enforcement actions regarding these
facilities.

INTERESTED PARTIES: There has been a complaint, but the complainant has not indicated a desire to protest this action or to speak
at Agenda. No one other than the ED and the Respondent has expressed an interest in this matter.

COMMENTS RECEIVED: The Texas Register comment period expired on July 9, 2007. No comments were received.

CONTACTS AND MAILING LIST:
TCEQ Attorney: Mr. Shawn Slack, Litigation Division, MC 175, (512) 239-0063;
Ms. Jennifer Cook, Litigation Division, MC 175, (512) 239-1873
TCEQ Enforcement Coordinator: Mr. John Barry, Enforcement Division, MC R-13, (210) 403-4017
TCEQ Regional Contact: Mr. Derek Eades, Beaumont Regional Office, MC R-10, (409) 898-3838
Respondent: Mr. Robert C. Nichols, 10276 North Walker Road, Cleveland, Texas 77328
Respondent's Attorney: Mr. W.R. Malone, Attorney at Law, P.O. Box 1083, Madisonville, Téxas-77864
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RESPONDENT NAME: ROBERT C. NICHOLS

DOCKET NO.: 2003-0287-MSW-E

Page2 of 2

VIOLATION SUMMARY CHART:

VIQLATION INFORMATION

PENALTY
CONSIDERATIONS

CORRECTIVE ACTIONS
TAKEN/REQUIRED

Type of Investigation:

X _ Complaint

___ Routine

_X_ Enforcement Follow-up

___Records Review

Date of Complaints Relating to this Case: On or about
September 2, 2002

Dates of Investigation Relating to this Case:
September 4, 2002, June 11, 2003, and January 18, 2006

Date of NOES Relating to this Case:
November 1, 2002 and August 8, 2003

Background Facts:

An EDPRP was filed in this matter on May 21, 2004. An
EDFARP was filed on October 3, 2004, and an Answer was
filed on November 23, 2004. The matter was thereafter
referred to SOAH, and on-April 8, 2005, the judge ordered a
discovery schedule and setting an evidentiary hearing in
October 2005. After the completion of formal discovery,
numerous continuances and status reports were filed between
October 3, 2005, and September 28, 2006, due to the
Respondent’s health. On November 20, 2006, a new TCEQ
staff attorney was assigned to this case. The staff attorney
attempted to negotiate a settlement with the respondent and on
February 14, 2007, the ALJ scheduled a new evidentiary
hearing date for March 20-21, 2007. On or about March 4,
2007, the parties agreed to a settlement and a signed agreed
order with payment was received on or about March 9, 2007.
On March 12, 2007, the ALJ remanded the case.

The Respondent does not owe any other penalties according to
the Administrative Penalty Database Report.

MSW:
1. Caused, suffered, allowed, and permitted the unauthorized
disposal of municipal solid waste. Specifically, remnants of

burned tires and whole tires were observed partially buried at
Site 1 [30 TEX. ADMIN. CoDE § 330.7(a) (formerly § 330.5(c))].

2. Caused, suffered, allowed, and permitted the unauthorized
disposal of municipal solid waste.  Specifically, the
unauthorized disposal of municipal solid waste consisting of
wood, shingles, household waste, furniture, tires, and
whitegoods was observed at Site 2 [30 TEX. ADMIN. CODE
§ 330.7(a) (formerly § 330.5(c))].

Total Assessed: $6,650
Total Deferred: $0

Total Paid/Due to General
Revenue: $350/$6,300

The Respondent has paid $350 of the
administrative  penalty. The
remaining amount of $6,300 of the

1 administrative penalty shall be

payable in 35 monthly payments of
$180 each.

Site Compliance History

Classification

_ High _X Average __ Poor
Person Compliance History
Classification

__High _X Average __ Poor
Major Source: ___ Yes _X No

Applicable Penalty Policy:
September 2002

Corrective Action(s) Taken

The Executive Director recognizes that the
Respondent has implemented the following
corrective measures at the Sites:

1. Taken efforts to clean up the Sites and only a
small amount of waste remains at the Sites.

2. During a follow-up inspection conducted on
June 15, 2006, a TCEQ Beaumont Regional
Office investigator documented that Site 1
contained less than 500 tires and no vector issues
were observed. Additionally, the whole tires
observed at Site 1 were full of dirt.

3. During a follow-up inspection conducted on
June 15, 2006, a TCEQ Beaumont Regional
Office investigator documented that
approximately 98 percent of the debris and tires
had been cleaned up at Site 2. Additionally, it
was estimated that less than 2,000 pounds of
waste remained at Site 2.

Ordering Provisions

The Respondent shall undertake the following
technical requirements:

1. Immediately, cease the disposal of all
municipal solid waste at the Sites.

2. Within 30 days:

a. deed record the properties related to both
Sites as disposal areas in county records,
using the language “Municipal Solid
Waste Disposal Site,” and provide
copies of the recordings; or

b. Remove and properly dispose of all
remaining tires and municipal solid
waste at or buried at the two sites (MSW
Unauthorized Site Nos. 455100029 and
455100036).

3. Within 45 days, Submit written certification
and include detailed supporting documentation
including photographs, receipts, and/or other
records to demonstrate compliance.

execsum/5-17-04/ROBERT C. NICHOLS - MSW AQ - EXECUTIVE SUMMARY B8.26.071.DOC




Page 10f4 . 08/01/07 C:\Documents and Settings\hwilson\My Documents\L D Referrals\l‘\; C Nichols\Robert C Nichols revised reducin enalty.qpw
gwg Penaify Caicu]aflon Worksheet (F’CW ;
e Policy Revision 2 (09/02) PCW Revision 11/15/02
TCEQ 24
. PCW[1-Mar-2007 | Screening[4-Mar-2003 | Priority Due
: INDENTINEORMATION "7 _ ST -
i Respondent|Robert C. Nichols
Respondent/Site ID No(s). |Municipal Solid Waste Unauthorized Site No. 455100029 _
Facility/Site Region |10 - Beaumornit
EORMATIO i i .
Enf./Case ID No(s).Enfoicement ID.No. 18753, Case No..1 . . —
Docket No.|2003-0287-MSW-E. No. Violations [1; - . “ii- ~
CasePriority|3 %5 . Order Type 1660 Without deferral -~ B
Enf. Coordinator|Laura Clark - ______EC's Unit/Region[Enfoicément Team A~ ... [
Media Program(s) |Municipal Solid Waste ".: .. = I :
. Admin. Penalty $ Limit __ Minimum|$0 [ Maximum|$10,000 |
_ Penalty Calculation Section
| e ot e e e AT R e e S A Y e S S N
IO ATEASERENAELY SRR DR S A e
R e e SRR e
| STMENTS e AL e
: ; EREESansen T
i Sictouls
| .
!
{
;
H
+
S e
T
| Extraordinary
. Ordinary | - .
! ! None of the abave
i Notes
. T R T S o : sy
| : %éﬁiﬁﬁ%ﬁﬁ?@ﬁﬁem Al Eé%?{.f
! $390| Total EB Amo
l $2,500
| I
! SR A L e i S ) e T
i Reduces or enhances the Final Subtgl_al by thg indicalgd percentage.
NotesL B AR M =
! o
SBssciPenaiif
. Reduces the Final A d Penalt vb_y the ind_ig:atgd percentage. '(enfernun?bgr'on/n eg. Zb fqrgo% rec(uction)
' Notes No deferral is 'r'ec'or'hmep'ded_ due to same or similar violations documented in° -
e 1080 NOV, - e e e ' -

EXHIBIT
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08/01/07 C\Documents and Semngs\hwuson\My Documents\L D Referrals\R C Nlchols\Robert C Nichels revised reducln :

‘Docket Number| 2003- 0287-MSW-E

s Robert C. Nichols ' Policy Revision 2 (09/02)
Enforcement ID No. 18753, Case No. 1 . PCW Reyision 11/15/02
Municipal Solid Waste Unatitiorized Site.No. 455100029 - - . - :
Municipal Salid Waste
Laura Clark

160 Acres in Abstract 80 of fhe Joh
H!gh' ay 105, A

San Jacmto County
Compliance History Worksheet

i

Sife Enhancement (Stibtotal 2) .

éb‘rﬁnonent Number of. ...  Enter Number Herg ' Adjust.
Written NOVs with same or similar violations as those in the current .
NOvVs - |enforcementaction (number of NOVs meet/ng criteria) ) 5%

Other written NOVs ’ | L0 ow

Any agreed final enforcement orders contalmng a demal of liability
(number of orders meeting criteria)

Any adjudicated final enforcement orders, agreed final enforcement
orders without a denial of liability, or default orders of this state or the

" ifederal government or any final prohibitory emergency orders issued by
the commission

0%
Orders '

0%

Any non-adjudicated final court judgments or consent decrees contamlng :
a denlal'of liability of this state o the federal govémment (number of
Judgments judgements or consent decrees meeting criteria}

and Consent -
Decrees  |Any adjudicated final court judgments and default judgments, or

non-adjudicated final court judgments or consent decrees without a denial B 0 -
of liability, of this state or the federal govemment o ] 0%

0%

Any criminal convictions of this state or the federal govemment (number ¥ g o
of counts) A -

Convictions 0%
(]

Emissions |Chronic excessive emissions events (number of events) 0%

Letters notifying the executive director of an intended audit conducted
under the Texas Environmental, Health, and Safety Audit Privilege Act, .
74th Legislature, 1995 (number of audits for which no wolatlons were
Audits disclosed)

Disclosures of viclations under the Texas Environmental, Health, and
Safety Audit Privilege Act, 74th Legislature, 1995 (number of audits for
which violations were disclosed)

0%

Environmental management systems In place for one year or more
Voluntary on-site compliante assessments conducted by the executive

0%

director under a special assistance program 0%
Other Participation in a voluntary pollution reduction program 0%

Early compliance with, or offer of a product that meets future state or )

federal government environmental requirements 0%

Adjustment Pere_entage_ (Subtotal 2)'1., 5%

Compliance : . ) - R
History The Respondent has received ong NOV with same o siniilaF violatians, -
Notes : ;

Total Adjustment Percentage (Subtotals 2,3 & 7) 5%
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Policy Revision 2 {09/02)
PCW Revision 11/15/02

00, t%ti.) ? Laura Clark

A A T A

Violation Number 1
Primary Rule Cite| - 30 Tex. Admin.’Code § 330.5(c) -
Secondary Cite(s)| -
Violation Description| Unauthorized disposal of municipal solid waste. Remnants of bumed tire
whole tirés were obsérved partially buried at the site. .| - - -

Base Penalty $10,000

evised reducing penalty.qgpw

.

Release Maijor Moderate Minor o .
Actual] N o FUX
Potenfial|. . )

Adjustment -$9,ooo'. s

Base Penalty Subtotal $1,000
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te]! Municipal Solid Waste

_ _98101/07 C: \Documents and Settmgs\hwﬂson\My Documents\L D Referrals\R C Nlchols\Robert C Nichols revised reducing penalty g
: omic Benefit Worksheet

Equipment

. Buildings
Other (As needed) 0.0
Engineering/construction 0.0
Land i 0.0
Record Keeping System | | 0.0
Training/Sampling)| =~ - = '
Remediation/Disposal|] -
Permit Costsjf L
Other (As Needed) || $2 500
Notes for DELAYED costs =

-Costs”

Disposal

Personnel

Inspection/Reporting/Sampling||

Supplies/equip|.

Financial Assurance 2]

ONE-TIME avoided costs [3]|| © -

Other (aseeded)l| ¢

Notes for AVOIDED costs |-

Approx Cost of Compliance] . $2,500

$390/




COMPLIANCE HISTORY

Custémer/Respondent/Owner—Operator: Robert C. Nichols Site Classification: Average

Regulated Entity/ID Nos.: Cut-N-Shoot Property, RN101 983989 Air ' Site Rating: 4.0
Account No. SC-0029-A, MSW Unauthonzed
.No. 455100029

Location [physical address or description 160 Acres in Abstract 80 of the. John Bricker . Repeat Violator: (y/n) n
of location (street, highway, FM, etc.) Survey. At the end of Walker Road off Highway '
including city or nearest city, and county]: 105, near Cut-N-Shoot and Cleveland,

‘ San Jacinto County

TCEQ Region No. 10

Date Compliance History Prepared: 3/6/03

Agency Decision Requjrjﬁg Compliance History (mé;k one):

the issuance, renewal, amendment, modification, denial, suspension, or revocation of a permit

X enforcement = - ' . A

the use of announced investigations (Field Ops)

participation in innovative programs

Compliance Period:  3/6/98 - 3/6/03

TCEQ staff person to contact for additional information regarding this compliance history:

Name: ~ Lawra Clark ’ Phone:  (409) 899-8760
- 4 Site Compliance History Components

1.Has the site been in existence and/or operation for the full five year compliance per-iod?. . Yes No jx |Unk
2. Has there been a (lcnown) change in ownership of the site during the comphance penod? . _ Yes {No |x |Unk
3. Iers who is the curent owner? N/A ' -
4 If Yes, who Was/were the pnor owner(s)‘7 . N/A
5. When did the change(s) in ownership oceur? N/A '
Components (multimedia) for the Site: :
A. ' Final enforcement orders, court judgments, and consent decrees of the state of Texas and the federal government
1. Effective Date: n/a Type of Action:

Vlolauon Citation 1: ) : Classification:-

Violation Description:

" B. ' Any criminal convictions of the state of Texas and the federal government.

Conviction Date: n/a
Count 1:
.C. ©Chronic excessive emissions events: None
D. The dates of investigations. , : EXHIBIT

CHj,




1. 5/8/01

Date:
Violation Citation 1:
Violation Description:

Violation Citation 2:

Violation Description:

_F Environmenta] audits,

Notice of Intent Date:
Disclosure Date:
Violation Citation 1:
Violation Description:

n/a

n/a

Written notices of violation (NOV)

10/23/00 | Self-reported? [ves. [ ™o
30 TAC 111.021 . Classification: .

Failure to comply with the outdoor burning rules. During the inspection, several hundred tires were
observed still smoldering from being burned,

J0TAC330.4 and 330.5and  Classification: . Moderate
TWC 26.121(2)

Failure to dispose of municipal $olid waste at an authorized facility. During the inspection, several
tires were observed on a wooded area of land. Also observed were several acres containing waste
such as furniture, wood chips, construction debris, household garbage, and more whole tires. Some
of this waste is around ponds. 4

Major

Classification:

Type of environmental management systems (EMSs).

Voluntary on-site compliance assessment dates.

Participation in a voluntary pollution reduction program.

n/a .

Early compliance.
/a

Sites Outside of Texas
State: n/a
Site Name:
Location:
Type of Action:

Effective Date:




Page 1 of 4 09/26/07 CAWINDOWS\TEMP\PCW.gpw
. Penalty Calculation Worksheet (PCW)
Policy Revision 2 (09/02) N ) ) PCW Revision 2/10/2004
{DATES
H PCW [20:Apr-2004 .]  Screening [12:Feb-2004.,.| Priority Due[11-Jun-2004 | EPA Duel:
RESPONDENT INFORMATION :
. Respondent|R.‘C.:Nichols ’
Respondent/Site ID No(s). MSW Unauthonzed Site No. 455100036 and Regulated Entity No. 101983989
Facility/Site Region [10+ Beaumont. . Major/Minor Source [Mino
CASE INFORMATION
Enf./Case ID No(s). 5947 . ..
Docket No. |2003- 0287 MSW-E - = ] | No. Violations [1:::7 50 7 i i s
Case Priority[3 . |<] Order Type [Findifgs <
Enf. Coordinator [John Barry , EC's Team|EnforcementTeam4. =+ | <l
Media Program(s) |Municipal Solld Waste: i | <}Zl R =
Admin. Penalty $ Limit Minimum [ $0 | Maximui | $10,000 [
Penalty Calculation Section
TOTAL BASE PENALTY (Sum of violation base penalfties) Subtotal 1 $3,000
ADJUSTMENTS (+/-) TO SUBTOTAL 1 )
Subitolals 2-7 are obtained by mulliplying the Total Base Penalty (Sublotal 1) by the indicated percentage. . +
Compliance History 10% Enhancement Subtotals 2,3 &7 $300
Notes| The Respondent has received two NOVs with the same or similar violations.
Culpability » 25% Enhancement Subtotal 4 $750
Yes < Select Yes/No
A letter was subiitted 12/20/00 sondent's attorney in response to
Notes|:a prevrous NOV statmg d conducted a partlal cleanup at +
" Good Faith Effort to Comply 0% Reduction Subtotal 5| 50
) Before NOV _NOV to EDPRP/Settlement Offer
Extraordinary | G
Ordinary | .
None of the above | +
Notes notyetin comphance
Economic Benefit 0% Enhancement* Subtotal 6 $0
$80 [ Total EB Amounts *Capped at the Total EB § Amount ] ’
" $1,000 |Approx. Cost of Compliance =
SUM OF SUBTOTALS 1-7 Final Subtotal | $4,050
: +
OTHER FACTORS AS JUSTICE MAY REQUIRE Adjustmentl $0
Reduces or enhances the Final Subtolal by the indicaleq percentage. (enter number only; e.g. -30 for -30%}
Notes \ =
Final Penalty Amount| $4,050
STATUTORY LIMIT ADJUSTMENT Final Assessed Penalty | $4,050
IDEFERRAL Deferral| % Reduction Adjustment]| $0
Reduces the Final A d Penalty by lhe |nd|caled percenlage i (enler number only, e.g. 20 for 20% reduchon)
Notes No deferral for Fmdlngs Order ' ‘ ’ =
iPAYABLE PENALTY | $4,050

EXHIBIT

5 pew
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Screening Date 12-Feb-2004 ' Docket Number 2003-0287-MSW-E
Respondent R. C. Nichols : Paolicy Revision 2 (09/02)
Case ID No. 5947 PCW Revision 2/10/2004

1Respondent/Site ID No. MSW Unauthorized Site No. 455100036 and Regulated Entity No. 101983989
Media [Statute] Municipal Solid Waste
Enf. Coordinator John Barl
Site Address Cpear Cut N-Shoot, San Jacmto County
Compliance History Worksheet
>> Compliance History Site Enhancement (Subtotal 2)
. Component | Number of... B . Enter Number Here;  Adjust.
i Written NOVs with same or similar violations as those in the current s
NOVs enforcement action (number of NOVs meeting qr_iteria) " e 10%
' Other written NOVs 0 0%
Any agreed final enforcement orders containing a denial of liability 07
(number of orders meeting criteria) : , 0%
Orders Any adjudicated final enforcement orders, agreed final enforcement H s
) orders without a denial of liability, or default orders of this state or the L g i
federal government, or any final prohibitory emergency orders issued by
the commission 0%
Any non-adjudicated final court judgments or consent decrees containing L
a denial of liability of this state or the federal government (number of T
i Judgments 1 judgements or consent decrees meeting criteria) : L o
: and Consent - e G ]
Decrees | Any adjudicated final court judgments and defauItJudgments or ) :
non-adjudicated final court judgments or consent decrees without a denial 0
of liability, of this state or the federal government ; P 0%
e Any criminal convictions of this state or the federal government (number 7. 5
;M'Conwctlons of counts) o 9 S 0%,
Emissions :Chronic excessive emissions events (number of events) L0 we 0%
Letters notifying the executive director of an intended audit conducted S
under the Texas Environmental, Health, and Safety Audit Privilege Act, 0l
74th Legislature, 1995 (number of audits for WhICh notices were i
Audits submitted) o 0%
Disclosures of violations under the Texas Environmental, Health, and ; i
Safety Audit Privilege Act, 74th Legislature, 1995 (number of audits for "+ 0w
which violations were disclosed) : T 0%
- B ........ Please e_nler Yes or No
Environmental management systems in place for one year or more . No 0%
Voluntary on-site compliance assessments conducted by the executive : KnNo‘
director under a special assistance program N T b 0%
Other Participation in a voluntary pollution reductlon program 0 No;%’"‘ 0%
Early compliance with, or offer of a product that meets future state or Noi '
, federal government environmental requirements R 0%
Adjustment Percentage (Subtotal 2) L
>> Repeat Violator (Subtotal 3)
L=< setect vesmo Adjustment Percentage (Subtotal 3) .Mwmgj{g
>> Compliance History Person Classification (Subtotal 7)
[Average Performer = * |2 setect High, Average or Poor Adjustment Percentage (Subtotal
Compliance History Summary
Complianceé R L e L R R S
History .~ - - ‘The Respondent has received two NOVs:with the same.of similar violations.
Notes!, .= oo ni oo O S - ey
. R
Total Adjustment Percentage (Subtotals 2,3& 7). 10%
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Screening Date 12-Feb-04 Docket Number 2003-0287-MSW-E AL

Respondent R. C. Nichols Policy Revision 2 (09/02)

Case ID No. 5947 PCW Revision 2/10/2004

Respondent/Site ID No. MSW Unauthorized Site No. 455100036 and Regulated Entity No. 101983989

Media [Statute] Municipal Solid Waste

Enf. Coordinator John Bar

Violation Number |

Primary Rule Cite|| k‘ : 0 30 Tex Admin. Code: §:330:5(c).
Secondary Cite(s) | e
Violation Description

household waste furnlture txres metal and wh|tegoods

Base Penﬂlty ... $10,000

Release Major Moderate Minor : ©
Actual R X o
Potential|| Lo B ; Percent|

R
ammatic]

Falsification Majr Moderate Minor R,
AR E | i S Percent| |

- Human hedlth or the enwronment has been exposed to insignificant amounts of

I\N/Ica):re:;( pollutants which:do: not exceed levels that are protectxve ‘of human health or
enwronmental receptors as.a result of the vrolatxon
Adiustment§ ) -$g 000 ......
Base Pelnlty Subtotal’ 9§ $1,000!

Number of VlOlathIl Events

mark only one; use smalf x daily o
monthly || 0
quarterly| . X . e

semiannual . ' * Violation Base Penalty - M§§,_O_QQ~

annual

single event

Three quarterly events for the unauthonzed dlsposal srte are recommended for the
perlod from:the: June 112003, mvestlgatlon date to the: February 13,2004,
screenmg date." o D :

Estimated EB Amount () $80)| Violation Final Penalty total|______§4,050

This Violation Final Assessed Penalty (adjusted for Iimite) L $4,050.

o
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Economic Benefit Worksheet

Respondent R. C. Nichols
ID Number(s) 5947
Media [Statute] Municipal Solid Waste

Violation Number

ltem
Description

Delayed Costs
Equipment
Buildings

Other (As needed)

Engineering/construction

Landj:

Record Keeping System
Training/Sampling
Remediation/Disposal

Permit Costs ff

Other (As Needed)
Notes for DELAYED costs

Avoided Costs

Disposal |}

Personnel .

Inspection/Reporting/Sampling
Supplies/equip

Financial Asstirm}ce 2]

ONE-TIME avoided costs 3]
Other (as needed)

Notes for AVOIDED costs [0 .\ o

Percent Years of
Interest Depreciation
1 5.0 15
Item Date Final Yrs Onetime EB
Cost Required Date Costs Amount
No commas or §
- 0.0 $0 $0 $0
o e e 0.0 50 50 $0
2 $15000),  11=Jun-2003] 1.1 $4 $76 $80
R B 0.0 $0 $0 $0
0.0 $0 nfa $0
0.0 $0 n/a $0
0.0 $0 n/a $0
0.0 $0 n/a $0
0.0 $0 n/a $0
1 0.0 $0 n/a $0

 Estimated cost of proper disposal of

te of compliance.

e required is the investigation date; the final date i's’t'he”" i

ANNUALIZE [1] avoided costs before entering item (except for one-time avoided costs)

Approx Cost of Compliance $1,000

0.0 $0 $0 $0
0.0 $0 $0 $0
0.0 $0 $0 $0
0.0 $0 $0 $0
0.0 $0 $0 $0
0.0 $0 $0 $0
0.0} $0 $0 $0

TOTAL




Compliance History

Cu_stomer/Respondent/Owner-Operator: CN601089741 NICHOLS, R C Classification: AVERAGE Rating: 1.80

Regulated Entity: RN101983989 NICHOLS R C . Classification: AVERAGE . Site Rating: 0.60

ID Number(s): AIR NEW SOURCE PERMITS ACCOUNT NUMBER SC0029A
MUNICIPAL SOLID WASTE NON ID NUMBER ‘ 455100036
PERMITTED ot . BTN e
MUNICIPAL SOLID WASTE NON 1D NUMBER . 455100029
PERMITTED .

Location: 10276 N WALKER RD, CLEVELAND, TX, 77328 Rating Date: 9/1/03 Repeat Violator: NO

TCEQ Region: REGION 10 - BEAUMONT

Date Compliénce History Prepared: February 11, 2004

Agency Decision Requiring Compliance History: Enforcement Ay o

Compliance Period: February 11, 1999 to February 11, 2004

TCEQ Staff Member to Contact for Additional Information Regarding this Compiiance History

Name: John Barry Phone: (409) 899-8781 |

Site Compliance History Components

1. Has the site been in existence and/or operation for the full five year compliance period? Yes
2. Has there been a (known) change in ownership of the site during the compliance period? Yes
3. If Yes, who is the current owner? NICHOLS,RC

RONNE, RICHARD
LIGHTLE, CLAUDIA
4, if Yes, who was/were the prior owner{(s)? ‘ " NICHOLS, RC

5. When did the change(s) in ownership occur? 09/24/2002

Components (Multimedia) for the Site :

A Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.
N/A »

B. Any criminal convictions of the state of Texas and the federal government.
N/A »

C. Chronic excessive emissions events.
N/A

D. The dates of investigations.

1 10/05/2000
2 10/05/2000
3 08/08/2003
4 08/08/2003

E. Wiritten notices of violations (NOV).
Date: 10/23/2000

Self Report? NO
Citation: 30 TAC Chapter 111, SubChapter B 111.201
Description; Failure to comply with the outdoor burning rules.

Classification: Minor

Self Report? NO Classification: Minor

Citation: 2D TWC Chapter 26, SubChapter A 26.121(a)
30 TAC Chapter 330, SubChapter A 330.4][G]
30 TAC Chapter 330, SubChapter A 330.5[G]
Description: Failure to dispose of municipal solid waste at an authorized facility.
Date: 08/08/2003

Self Report? NO
Citation: 30 TAC Chapter 330, SubChapter A 330.4(a)

Classification: Moderate




30 TAC Chapter 330, SubChapter A 330.5(a)[G]
Description: Failure to properly dispo

F. Environmental audits.
- ) ;

D

)
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IN THE MATTER OF AN
ENFORCEMENT ACTION
CONCERNING

ROBERT C. NICHOLS
MUNICIPAL SOLID WASTE
UNAUTHORIZED SITE NOS.
455100029 AND 455100036

TExAas CoMMISSION ON ENVIRONMENTAL QUALITY

BEFORE THE
TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY

§
§
§
§
§
§
§

AGREED ORDER
DOCKET NO. 2003-0287-MSW-E

I. JURISDICTION AND STIPULATIONS

At its agenda, the Texas Commission on Environmental Quality

(“Commission” or “TCEQ”) considered this agreement of the parties, resolving an enforcement
action regarding Robert C. Nichols (“Mr. Nichols™) under the authority of TEX. WATER CODE ch. 7
and TEX. HEALTH & SAFETY CODE ch. 361. The Executive Director of the TCEQ, represented by
the Litigation Division, and Mr. Nichols, represented by W.R. Malone, Attorney at Law, appear
before the Commission and together stipulate that:

1.

Mr. Nichols owns and operates an unauthorized disposal site on approximately 160 acres
located at the end of Walker Road off of Highway 105 near Cut-N-Shoot, San Jacinto
County, Texas (“Site 1”), and owned and operates an unauthorized disposal site on
approximately 80 acres located at the end of Walker Road off of Highway 105 near Cut-N-
Shoot, Montgomery County, Texas (“Site 2) (collectively the “Sites™).

This Agreed Order is entered into pursuant to TEX. WATER CODE §§ 7.051 and 7.070. The
Commission has jurisdiction of this matter pursuant to TEX. WATER CODE § 5.013 because
it alleges violations of TCEQ rules.

The Commission and Mr. Nichols agree that the Commission has jurisdiction to enter this
Agreed Order, and that Mr. Nichols is subject to the Commission's jurisdiction.

Mr. Nicholsreceived notice of the violations alleged in Section IT (““Allegations™) on or about
November 6, 2002, and August 13, 2003.
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5.

The occurrence of any violation is in dispute and the entry of this Agreed Order shall not
constitute an admission by Mr. Nichols of any violation alleged in Section II (“Allegations™),
nor of any statute or rule.

An administrative penalty in the amount of six thousand six hundred fifty dollars ($6,650.00)
is assessed by the Commission in settlement of the violations alleged in Section II
(“Allegations”). Mr. Nichols has paid three hundred fifty dollars ($350.00) of the
administrative penalty. The remaining amount of six thousand three hundred dollars
(56,300.00) of the administrative penalty shall be payable in thirty-five monthly payments
of one hundred eighty dollars ($180.00) each. The next monthly payment shall be paid
within 30 days after the effective date of this Agreed Order. The subsequent payments shall
each be paid not later than 30 days following the due date of the previous payment until paid
in full. If Mr. Nichols fails to timely and satisfactorily comply with the payment
requirements of this Agreed Order, including the payment schedule, the Executive Director
may, at his option, accelerate the maturity of the remaining installments, in which event the
unpaid balance shall become immediately due and payable without demand or notice. In
addition, the failure of Mr. Nichols to meet the payment schedule of this Agreed Order
constitutes the failure by Mr. Nichols to timely and satisfactorily comply with all of the terms
of this Agreed Order.

Anynotice and procedures which might otherwise be authorized or required in this action are
waived in the interest of a more timely resolution of the matter.

The Executive Director of the TCEQ and Mr. Nichols have agreed on a settlement of the
matters alleged in this enforcement action, subject to the approval of the Commission.

The Executive Director recognizes that Mr. Nichols has implemented the following
corrective measures at the Sites in response to this enforcement action:

a. Mr. Nichols has taken efforts to clean up the Sites and only a small amount of waste
remains at the Sites.

b. During a follow-up inspection conducted on June 15, 2006, a TCEQ Beaumont
Regional Office investigator documented that Site 1 contained less than 500 tires and
no vector issues were observed. Additionally, the whole tires observed at Site 1 were
full of dirt.

C. During a follow-up inspection conducted on June 15, 2006, a TCEQ Beaumont
Regional Office investigator documented that approximately 98 percent of the debris
and tires had been cleaned up at Site 2. Additionally, it was estimated that less than
2,000 pounds of waste remained at Site 2.
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10.

11.

12.

The Executive Director may, without further notice or hearing, refer this matter to the Office
of the Attorney General of the State of Texas (“OAG”) for further enforcement proceedings
if the Executive Director determines that Mr. Nichols has not complied with one or more of
the terms or conditions in this Agreed Order.

This Agreed Order shall terminate five years from its effective date or upon compliance with
all the terms and conditions set forth in this Agreed Order, whichever is later.

The provisions of this Agreed Order are deemed severable and, if a court of competent
jurisdiction or other appropriate authority deems any provision of this Agreed Order
unenforceable, the remaining provisions shall be valid and enforceable.

II. ALLEGATIONS
Mr. Nichols is alleged to have violated:

30 TEX. ADMIN. CODE § 330.7(a) (formerly § 330.5(c)), by causing, suffering, allowing, and
permitting the unauthorized disposal of municipal solid waste as documented during an
inspection conducted on September 4, 2002. Specifically, remnants of burned tires and
whole tires were observed partially buried at Site 1.

30 TEX. ADMIN. CODE § 330.7(a) (formerly § 330.5(c)), by causing, suffering, allowing, and
permitting the unauthorized disposal of municipal solid waste as documented during an

- inspection conducted on June 11,2003. Specifically, the unauthorized disposal of municipal

solid waste consisting of wood, shingles, household waste, furniture, tires, and whitegoods
was observed at Site 2.

1II. DENIALS

Mr. Nichols generally denies each allegation in Section II (“Allegations”).

IV. ORDER

It is, therefore, ordered by the TCEQ that Mr. Nichols pay an administrative penalty as set
forth in Section I, Paragraph 6 above. The payment of this administrative penalty and M.
Nichols compliance with all the terms and conditions set forth in this Agreed Order resolve
only the allegations in Section II. The Commission shall not be constrained in any manner
from considering or requiring corrective action or penalties for violations which are not
raised here. Administrative penalty payments shall be made payable to “Texas Commission
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on Environmental Quality” and shall be sent with the notation “Re: Robert C. Nichols,
Docket No. 2003-0287-MSW-E” to:

Financial Administration Division, Revenues Section
Attention: Cashier’s Office, MC 214

Texas Commission on Environmental Quality

P.O. Box 13088

Austin, Texas 78711-3088

Mr. Nichols shall undertake the following technical requirements:

a. Immediately upon the effective date of this Order, Mr. Nichols shall cease the
disposal of all municipal solid waste at the Sites.

il.

Within 30 days after the effective date of this Order, Mr. Nichols shall:

deed record the properties related to both Sites as disposal areas in county
records, using the language “Municipal Solid Waste Disposal Site,” and
provide copies of the recordings to the TCEQ; or ’

remove and properly dispose of all remaining tires and municipal solid waste
at or buried at the two sites (MSW Unauthorized Site Nos. 455100029 and
455100036).

c. Within 45 days after the effective date of this Order, Mr. Nichols shall submit written
certification as described below, and include detailed supporting documentation
including photographs, receipts, and/or other records to demonstrate compliance with
these Ordering Provisions.

The certification shall be notarized by a State of Texas Notary Public and include the
following certification language:

"I certify under penalty of law that T have personally examined and am familiar
with the information submitted and all attached documents, and that based on
my inquiry of those individuals immediately responsible for obtaining the
information, I believe that the submitted information is true, accurate and
complete. I am aware that there are significant penalties for submitting false
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information, including the possibility of fine and imprisonment for knowing
violations.

The certification shall be submitted to:

Order Compliance Team

Enforcement Division, MC 149A

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

and

Keith Anderson, Waste Section Manager
Texas Commission on Environmental Quality
Beaumont Regional Office

3870 Eastex Freeway

Beaumont, Texas 77703-1830

3. The provisions of this Agreed Order shall apply to and be binding upon Mr. Nichols. Mr.
Nichols is ordered to give notice of the Agreed Order to personnel who maintain day-to-day
control over the Sites operations referenced in this Agreed Order.

4. If Mr. Nichols fails to comply with any of the Ordering Provisions in this Agreed Order
within the prescribed schedules, and that failure is caused solely by an act of God, war, strike,
riot, or other catastrophe, Mr. Nichols’s failure to comply is not a violation of this Agreed
Order. Mr. Nichols shall have the burden of establishing to the Executive Director's
satisfaction that such an event has occurred. Mr. Nichols shall notify the Executive Director
within seven days after Mr. Nichols becomes aware of a delaying event and shall take all
reasonable measures to mitigate and minimize any delay.

5. The Executive Director may grant an extension of any deadline in this Agreed Order or in any
plan, report, or other document submitted pursuant to this Agreed Order, upon a written and
substantiated showing of good cause. All requests for extensions by Mr. Nichols shall be
made in writing to the Executive Director. Extensions are not effective until Mr. Nichols
receives written approval from the Executive Director. The determination of what constitutes
good cause rests solely with the Executive Director.

6. This agreement may be executed in multiple counterparts, which together shall constitute a
single original instrument. Any executed signature page to this Agreement may be
transmitted by facsimile transmission to the other parties, which shall constitute an original
signature for all purposes.
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7.

Under 30 TEX. ADMIN. CODE § 70.10(b) and TEX. GOV'T CODE § 2001.142, the effective date
of this Agreed Order is the date of hand-delivery of the Order to Mr. Nichols, or three days
after the date on which the Commission mails notice of the Order to Mr. Nichols, whichever
is earlier. The Chief Clerk shall provide a copy of this Agreed Order to each of the parties.
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SIGNATURE PAGE

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

For the Commission

%wm%/v@m bl20]0F

For the Edetutive Director Date )

I, the undersigned, have read and understand the attached Agreed Order. I represent that I am
authorized to agree to the attached Agreed Order on behalf of the entity, if any, indicated below my
signature, and I do agree to the terms and conditions specified therein. I further acknowledge that
the TCEQ, in accepting payment for the penalty amount, is materially relying on such representation.

I also understand that my failure to comply with the Ordering Provisions, if any, in this order and/or
my failure to timely pay the penalty amount, may result n:

. A negative impact on my compliance history;

. Greater scrutiny of any permit applications submitted by me;

. Referral of this case to the Attorney General’s office for contempt, injunctive relief,
additional penalties, and/or attorney fees, or to a collection agency;

» ' Increased penalties in any future enforcement actions against me;

. Automatic referral to the Attorney General’s Office of any future enforcement actions against
me; and

. TCEQ seeking other relief as authorized by law.

In addition, any falsification of any compliance documents may result in criminal prosecution.

Nolbst © JLieRot, Y/zr /o7

Signature Date

Robert C. Nichols
Name
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INTEROFFICE MEMORANDUM

To: Les Trobman
General Counsel, TCEQ

v

Thru: Jennifer Cook /7, (’;__ﬂ,
Litigation Division

From: Shawn Slack, Attorney

Litigation Division

item No. 33

Subject: Case Name: Robert C. Nichols
Agenda Date: December 19, 2007
Docket No.: 2003-0287-MSW-E

Please substitute the attached first page of the Executive Summary with the one currently on file
Also, please substitute the attached PCW2 with the PCW?2 currently on file.

The original and 11 copies have been included to substitute the ones on file.

Please do not hesitate to call me at (512) 239-0063, if you have any questions regarding this
matter.

Thank you.

cc: Mr. Robert C. Nichols, 10276 North Walker Road, Cleveland, Texas 77328
Mr. John Barry, Enforcement Division, TCEQ, MC R-13
Mr. Derek Eades, Beaumont Regional Office, TCEQ, MC R-10
Ms. Jennifer Cook, Litigation Division, MC 175
Agenda Coordinator, Litigation Division, MC 175





EXECUTIVE SUMMARY - ENFORCEMENT MATTER Page 1 of 2
DOCKET NO.: 2003-0287-MSW-E TCEQ ID NOS: RN101983989 AND RIN102819695
RESPONDENT NAME: ROBERT C. NICHOLS

ORDER TYPE:
X 1660 AGREED ORDER ___FINDINGS AGREED ORDER _ _FINDINGS ORDER FOLLOWING
e s SOAH HEARING
__FINDINGS DEFAULT ORDER __SHUTDOWN ORDER __IMMINENT AND SUBSTANTIAL
ENDANGERMENT ORDER

_ﬁA]\I/IENDE'D ORDER ' __ EMERGENCY ORDER

CASE TYPE:

__AIR ___MULTI-MEDIA (check all that apply) __INDUSTRIAL AND HAZARDOUS
WASTE

__PUBLIC WATER SUPPLY _ _PETROLEUM STORAGE TANKS __OCCUPATIONAL CERTIFICATION

___WATER QUALITY __ _SEWAGE SLUDGE __ _UNDERGROUND INJECTION
CONTROL

_X MUNICIPAL SOLID WASTE __RADIOACTIVE WASTE __DRY CLEANER REGISTRATION

SITE WHERE VIOLATION(S) OCCURRED: On approximately 160 acres located at the end of Walker Road off of Highway 105
near Cut-N-Shoot, San Jacinto County; and on approximately 80 acres located at the end of Walker Road off of Highway 105 near Cut-
N-Shoot, Montgomery County

TYPE OF OPERATION: Unauthorized disposal sites
SMALL BUSINESS: x_ Yes No

OTHER SIGNIFICANT MATTERS: This Facility was first investigated on or about September 4, 2002, as a result of a complaint
received by the TCEQ Beaumont Regional Office. There is no record of additional pending enforcement actions regarding these
facilities.

INTERESTED PARTIES: There has been a complaint, but the complainant has not indicated a desire to protest this action or to speak -
at Agenda. No one other than the ED and the Respondent has expressed an interest in this matter. ‘

COMMENTS RECEIVED: The Texas Register comment period expired on July 9, 2007. No comments were received.

CONTACTS AND MAILING LIST:
TCEQ Attorney; Mr. Shawn Slack, Litigation Division, MC 175, (512) 239-0063,
Ms. Jennifer Cook, Litigation Division, MC 175, (512) 239-1873
TCEQ Enforcement Coordinator; Mr. John Barry, Enforcement Division, MC R-13, (210) 403-4017
TCEQ Regional Contact: Mr, Derek Eades, Beaumont Regional Office, MC R-10, (409) 898-3838
Respondent: Mr. Robert C. Nichols, 10276 North Walker Road, Cleveland, Texas 77328
Respondent's Attorney: Mr. W.R. Malone, Attorney at Law, P.O. Box 1083, Madisonville, Texas 77864

excesuny/5-17-04/ROBERT C. NICHOLS - EXECUTIVE SUMMARY 9.10.07.D0OC
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Penalty Calculation Worksheet (PCW)
Policy Revision 2 (09/02) . PCW Revision 2/10/2004
IDATES ‘ _
g PCW |20-Apr-2004 Screening[12-Feb-2004 | Priority Due[11-Jun-2004 | EPA Duel. . 7"
RESPONDENT INFORMATION
Respondent{R..C. Nlchols i
Respondent/Site ID No(s). |MSW- Unauthorlzed Site: No 455100036 and Regulated Entity N : ]
Facility/Site Region[10 - Beaumont: EI Major/Minor Source [Minor:
CASE INFORMATION
Enf./Case ID No(s).|5947 i
Docket No. [2003- 0287 MSM Eriaa | No. Violations [{;
Case Priority [31 = ~ | <;| Order Type | 1660 withotit: deferra
Enf, Coordinator ,John:’Barry il v | EC's Team [Enfofcement Team:4"
Media Program(s)[Municipal Solid: Waste: : ] e
Admin. Penalty $ Limit Minimum [$0 | Maximifi|$10,000 |
Penalty Calculation Section
TOTAL BASE PENALTY (Sum of violation base penalties) Subtotal 1 $3,000
ADJUSTMENTS (+/-) TO SUBTOTAL 1
Subtolals 2-7 are oblained by multiplying the Tolal Base Penally (Subtotal 1) by the indicaled percentage. +
Compliance History 10% _Enhancement Subtotals 2,3 & 7 $300
Notes| The Respondent has received two NOVs with the same or similar violations. +
Culpability 25% Enhancement Subtotal 4 $750
Notes *
Good Faith Effort to Comply 0% Reduction Subtotal 5 $0
. Before N ttlement Offer
Ordinary
None of lhe above | (mark with small x) +
Notes
Economic Benefit 0% Enhancement* Subtotal 6 $0
$80| Total EB Amounts *Capped at the Total EB § Amount
$1,000 [ Approx. Cost of Compliance =
SUM OF SUBTOTALS 1-7 Final Subtotall $4,050
’ o +
OTHER FACTORS AS JUSTICE MAY REQUIRE Adjustmentl $0
Reduces or enhances the Final Sublolal by‘lhe }ndica{gd percentage. (enter number only; e.g. -30 for -30%)
Notes | =
Final Penalty Amount| $4.050
STATUTORY LIMIT ADJUSTMENT Final Assessed Penaltyl $4,050
DEFERRAL Deferral [ )% | Reduction Adjustmentl $0
Reduces the Final A d Penally by lhe indicaled percenlage. (enle; numIJEr anly, 6.g. 20 Ior 20% /educhon)
Notes o ‘ No deferral offeled e =
IPAYABLE PENALTY | $4,050

"EXHIBIT

1z Poww2.
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S USSR M - Al 0t S SOOI et ol R A A

Screening Date 12-Feh-2004 Docket Number 2003-0287-MSM-E
Respondent R. C. Nichols Policy Revis

n 2 (09/02)

Case ID No. 5947 PCW Revision 2/10/2004

Respondent/Site JD No. MSW Unauthorized Site No. 455100036 and Regulated Entity No. 101983989
Media [Statute] Municipal Solid Waste :
Enf. Coordinator John Barry

Site Addr ess
Compliance History Worksheet
>> Compliance History Site Enhancement (Subtotal 2)
:Component .Nurnber Of DR — S —— .’ SO J— Eme, Nu/nbe, He.. ‘, Adjust.

ﬁertten NOVs Wlth same or Slmllal violations as those in the current :
NOVs .enforcement action (number of NOVs meeting criteria) 10%
- Other wnltten NO\/S 0%
Any agteed final enforcement orders containing a denial of liability
(/7umber of orders meez‘/ng cute//a) 0%
Orders Any adjuchcatecl final enforcement orders, agreed final enfoxcement
orders without a denial of liability, or default orders of this state or the
federal government, or any final prohibitory emergency orders issued by
.the commission 0%

Any non- adjudlcated final cowtjudgments or consent decrees contammg
a denial of liability of this state or the federal government (number of

Judgments  judgements or consent decrees meeting criteria)
and Consent i e - g -
Decrees Any adjudicated final court judgments and default judgments, or

non-adjudicated final court judgments or consent decrees without a denial
of liability, of this state or the federal government

Any criminal convictions of this state or the federal government (number

of counts) )

Emissions i Chronic excessive emissions events (number of events)

Letters notifying the executive director of an intended audit conducted

under the Texas Environmental, Health, and Safety Audit Privilege Act,

74th Legislature, 1995 (number of audits for which notices were

Audits | Submitfed)

Disclosures of violations under the Texas Environmental, Health, and

Safety Audit Privilege Act, 74th Legislature, 1995 (number of audits for
which violations were disclosed)

%

%

© Convictions 0%

9% ...

0% ..

. e Please enter Yes o
Environmental agement systems in place for one year or more :

Voluntary on-site compliance assessments conducted by the executive
dwecton under a spemal assistance program

- 80acres in- Tracf 87.of the MartinP. Clark Survey and 160 acres- of the. John Bncker Suwey

Other Participation in a voluntary pollution reduction pnogram
Early compliance with, or offer of a product that meets future state or
federal government environmental requirements
Adjustment Percentage (Subtotal 2) .
>> Repeat Violator (Subtotal 3)
<!| setect veso Adjustment Percentage (Subtotal 3); 0%
>> Compliance History Person Classification (Subtotal 7)
[Average Perfotmat ‘Ejsmect High, Average or Poor Adjustment Percentage (Subtotal 7); 0%
Compliance History Summary
Compliance ‘ R ; R ca
History “The Respondent has received two'NOVs with-the same- ot similar-violations
Notes B T L e i
Total Adjustment Percentage (Subtotals 2,3 &7).  10%
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Screening Date 12-Feb-04 Docket Number 2003-0287-MSM-E

Respondent R. C. Nichols Policy Revision 2 (0¢ 5
Case ID No. 5947 PCW Revision 2/10/2004:

Respondent/Site ID No. MSW Unauthorized Site No. 455100036 and Regulated Entity No. 101983989
Media [Statute] Municipal Solid Waste
Enf. Coordinator John Barry
Violation Number |=
Primary Rule Citel}:.
Secondary Cite(s) || =
Violation Description

30 Tex. Admin. Code § 330.5(¢) =~ =~ i

nauthorzed disposal 6f mu
&+ Household: waste fi

Base Penalty: $10,000

Harm
Release

Moclerate
Actual &

]’crcenti

i

Potential

o

Falsification
Percent;

Matrix
Notes

Adjustment| 59,000 -
alty Subtotal:

Number of Violation Events

mark only one; use small x daily
monthly
quarterly
semianiual
annual

single event

Estimated EB Amount ($)§ $801 Violation Final Penalty total'?m_‘_.u - $4;050;

_This Violation Final Asses: justed for limits)
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Respondent

ID Number(s)
Media [Statute]
Violation Number

ltem
Description

Delayed Costs

Equipment

Buildings |-

Other (As needed)

Engineering/construction

Land §i:

Record Keeping System
Training/Sampling
Remediation/Disposal
Permit Costs

Other (As Needed)

Notes for DELAYED costs

Avoided Costs

Disposal

Personnel
Inspection/Reporting/Sampling
Supplies/equip

Financial Assurance [2] |}

ONE-TIME avoided costs |3]
Other (as needed)
Notes for AVOIDED costs

Approx Cost of Compliance

of 4 12/13/07 C:A\WINDOWS\TEMP\NicholPCWRevised for Litigation9.10.07 _1.qpw
Economic Benefit Worksheet
R. C. Nichols
5947 Percent Years of
Municipal Solid Waste : Interest Depreciation
1 5.0 15
Iltem Date Final Yrs Interest Onetime EB
Cost Required Date Saved Costs Amount
No commas or $
0.0 $0 $0 $0
0.0 $0 $0 $0
1.1 $4 $76 $80
0.0 $0 $0 $0
0.0 $0 n/a $0
0.0 $0 n/a $0
0.0 $0 nia ' $0

ANNUALIZE [1] avoided costs before entering item (except for one-time avoided costs)

0.0 $01 - $0 $0
0.0 $0 $0 %0
0.0 $0 $0 $0
0.0 $0 $0 $0
0.0 : $0 $0 $0
0.0 $0 $0 $0
0.0 $0 $0 $0

TotaL [ ss0]
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INTEROFFICE MEMORANDUM

To: Les Trobman
General Counsel, TCEQ

v

Thru: Jennifer Cook /7, (’;__ﬂ,
Litigation Division

From: Shawn Slack, Attorney

Litigation Division

item No. 33

Subject: Case Name: Robert C. Nichols
Agenda Date: December 19, 2007
Docket No.: 2003-0287-MSW-E

Please substitute the attached first page of the Executive Summary with the one currently on file
Also, please substitute the attached PCW2 with the PCW?2 currently on file.

The original and 11 copies have been included to substitute the ones on file.

Please do not hesitate to call me at (512) 239-0063, if you have any questions regarding this
matter.

Thank you.

cc: Mr. Robert C. Nichols, 10276 North Walker Road, Cleveland, Texas 77328
Mr. John Barry, Enforcement Division, TCEQ, MC R-13
Mr. Derek Eades, Beaumont Regional Office, TCEQ, MC R-10
Ms. Jennifer Cook, Litigation Division, MC 175
Agenda Coordinator, Litigation Division, MC 175





EXECUTIVE SUMMARY - ENFORCEMENT MATTER Page 1 of 2
DOCKET NO.: 2003-0287-MSW-E TCEQ ID NOS: RN101983989 AND RIN102819695
RESPONDENT NAME: ROBERT C. NICHOLS

ORDER TYPE:
X 1660 AGREED ORDER ___FINDINGS AGREED ORDER _ _FINDINGS ORDER FOLLOWING
e s SOAH HEARING
__FINDINGS DEFAULT ORDER __SHUTDOWN ORDER __IMMINENT AND SUBSTANTIAL
ENDANGERMENT ORDER

_ﬁA]\I/IENDE'D ORDER ' __ EMERGENCY ORDER

CASE TYPE:

__AIR ___MULTI-MEDIA (check all that apply) __INDUSTRIAL AND HAZARDOUS
WASTE

__PUBLIC WATER SUPPLY _ _PETROLEUM STORAGE TANKS __OCCUPATIONAL CERTIFICATION

___WATER QUALITY __ _SEWAGE SLUDGE __ _UNDERGROUND INJECTION
CONTROL

_X MUNICIPAL SOLID WASTE __RADIOACTIVE WASTE __DRY CLEANER REGISTRATION

SITE WHERE VIOLATION(S) OCCURRED: On approximately 160 acres located at the end of Walker Road off of Highway 105
near Cut-N-Shoot, San Jacinto County; and on approximately 80 acres located at the end of Walker Road off of Highway 105 near Cut-
N-Shoot, Montgomery County

TYPE OF OPERATION: Unauthorized disposal sites
SMALL BUSINESS: x_ Yes No

OTHER SIGNIFICANT MATTERS: This Facility was first investigated on or about September 4, 2002, as a result of a complaint
received by the TCEQ Beaumont Regional Office. There is no record of additional pending enforcement actions regarding these
facilities.

INTERESTED PARTIES: There has been a complaint, but the complainant has not indicated a desire to protest this action or to speak -
at Agenda. No one other than the ED and the Respondent has expressed an interest in this matter. ‘

COMMENTS RECEIVED: The Texas Register comment period expired on July 9, 2007. No comments were received.

CONTACTS AND MAILING LIST:
TCEQ Attorney; Mr. Shawn Slack, Litigation Division, MC 175, (512) 239-0063,
Ms. Jennifer Cook, Litigation Division, MC 175, (512) 239-1873
TCEQ Enforcement Coordinator; Mr. John Barry, Enforcement Division, MC R-13, (210) 403-4017
TCEQ Regional Contact: Mr, Derek Eades, Beaumont Regional Office, MC R-10, (409) 898-3838
Respondent: Mr. Robert C. Nichols, 10276 North Walker Road, Cleveland, Texas 77328
Respondent's Attorney: Mr. W.R. Malone, Attorney at Law, P.O. Box 1083, Madisonville, Texas 77864

excesuny/5-17-04/ROBERT C. NICHOLS - EXECUTIVE SUMMARY 9.10.07.D0OC
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Penalty Calculation Worksheet (PCW)
Policy Revision 2 (09/02) . PCW Revision 2/10/2004
IDATES ‘ _
g PCW |20-Apr-2004 Screening[12-Feb-2004 | Priority Due[11-Jun-2004 | EPA Duel. . 7"
RESPONDENT INFORMATION
Respondent{R..C. Nlchols i
Respondent/Site ID No(s). |MSW- Unauthorlzed Site: No 455100036 and Regulated Entity N : ]
Facility/Site Region[10 - Beaumont: EI Major/Minor Source [Minor:
CASE INFORMATION
Enf./Case ID No(s).|5947 i
Docket No. [2003- 0287 MSM Eriaa | No. Violations [{;
Case Priority [31 = ~ | <;| Order Type | 1660 withotit: deferra
Enf, Coordinator ,John:’Barry il v | EC's Team [Enfofcement Team:4"
Media Program(s)[Municipal Solid: Waste: : ] e
Admin. Penalty $ Limit Minimum [$0 | Maximifi|$10,000 |
Penalty Calculation Section
TOTAL BASE PENALTY (Sum of violation base penalties) Subtotal 1 $3,000
ADJUSTMENTS (+/-) TO SUBTOTAL 1
Subtolals 2-7 are oblained by multiplying the Tolal Base Penally (Subtotal 1) by the indicaled percentage. +
Compliance History 10% _Enhancement Subtotals 2,3 & 7 $300
Notes| The Respondent has received two NOVs with the same or similar violations. +
Culpability 25% Enhancement Subtotal 4 $750
Notes *
Good Faith Effort to Comply 0% Reduction Subtotal 5 $0
. Before N ttlement Offer
Ordinary
None of lhe above | (mark with small x) +
Notes
Economic Benefit 0% Enhancement* Subtotal 6 $0
$80| Total EB Amounts *Capped at the Total EB § Amount
$1,000 [ Approx. Cost of Compliance =
SUM OF SUBTOTALS 1-7 Final Subtotall $4,050
’ o +
OTHER FACTORS AS JUSTICE MAY REQUIRE Adjustmentl $0
Reduces or enhances the Final Sublolal by‘lhe }ndica{gd percentage. (enter number only; e.g. -30 for -30%)
Notes | =
Final Penalty Amount| $4.050
STATUTORY LIMIT ADJUSTMENT Final Assessed Penaltyl $4,050
DEFERRAL Deferral [ )% | Reduction Adjustmentl $0
Reduces the Final A d Penally by lhe indicaled percenlage. (enle; numIJEr anly, 6.g. 20 Ior 20% /educhon)
Notes o ‘ No deferral offeled e =
IPAYABLE PENALTY | $4,050

"EXHIBIT

1z Poww2.
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Screening Date 12-Feh-2004 Docket Number 2003-0287-MSM-E
Respondent R. C. Nichols Policy Revis

n 2 (09/02)

Case ID No. 5947 PCW Revision 2/10/2004

Respondent/Site JD No. MSW Unauthorized Site No. 455100036 and Regulated Entity No. 101983989
Media [Statute] Municipal Solid Waste :
Enf. Coordinator John Barry

Site Addr ess
Compliance History Worksheet
>> Compliance History Site Enhancement (Subtotal 2)
:Component .Nurnber Of DR — S —— .’ SO J— Eme, Nu/nbe, He.. ‘, Adjust.

ﬁertten NOVs Wlth same or Slmllal violations as those in the current :
NOVs .enforcement action (number of NOVs meeting criteria) 10%
- Other wnltten NO\/S 0%
Any agteed final enforcement orders containing a denial of liability
(/7umber of orders meez‘/ng cute//a) 0%
Orders Any adjuchcatecl final enforcement orders, agreed final enfoxcement
orders without a denial of liability, or default orders of this state or the
federal government, or any final prohibitory emergency orders issued by
.the commission 0%

Any non- adjudlcated final cowtjudgments or consent decrees contammg
a denial of liability of this state or the federal government (number of

Judgments  judgements or consent decrees meeting criteria)
and Consent i e - g -
Decrees Any adjudicated final court judgments and default judgments, or

non-adjudicated final court judgments or consent decrees without a denial
of liability, of this state or the federal government

Any criminal convictions of this state or the federal government (number

of counts) )

Emissions i Chronic excessive emissions events (number of events)

Letters notifying the executive director of an intended audit conducted

under the Texas Environmental, Health, and Safety Audit Privilege Act,

74th Legislature, 1995 (number of audits for which notices were

Audits | Submitfed)

Disclosures of violations under the Texas Environmental, Health, and

Safety Audit Privilege Act, 74th Legislature, 1995 (number of audits for
which violations were disclosed)

%

%

© Convictions 0%

9% ...

0% ..

. e Please enter Yes o
Environmental agement systems in place for one year or more :

Voluntary on-site compliance assessments conducted by the executive
dwecton under a spemal assistance program

- 80acres in- Tracf 87.of the MartinP. Clark Survey and 160 acres- of the. John Bncker Suwey

Other Participation in a voluntary pollution reduction pnogram
Early compliance with, or offer of a product that meets future state or
federal government environmental requirements
Adjustment Percentage (Subtotal 2) .
>> Repeat Violator (Subtotal 3)
<!| setect veso Adjustment Percentage (Subtotal 3); 0%
>> Compliance History Person Classification (Subtotal 7)
[Average Perfotmat ‘Ejsmect High, Average or Poor Adjustment Percentage (Subtotal 7); 0%
Compliance History Summary
Compliance ‘ R ; R ca
History “The Respondent has received two'NOVs with-the same- ot similar-violations
Notes B T L e i
Total Adjustment Percentage (Subtotals 2,3 &7).  10%
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Screening Date 12-Feb-04 Docket Number 2003-0287-MSM-E

Respondent R. C. Nichols Policy Revision 2 (0¢ 5
Case ID No. 5947 PCW Revision 2/10/2004:

Respondent/Site ID No. MSW Unauthorized Site No. 455100036 and Regulated Entity No. 101983989
Media [Statute] Municipal Solid Waste
Enf. Coordinator John Barry
Violation Number |=
Primary Rule Citel}:.
Secondary Cite(s) || =
Violation Description

30 Tex. Admin. Code § 330.5(¢) =~ =~ i

nauthorzed disposal 6f mu
&+ Household: waste fi

Base Penalty: $10,000

Harm
Release

Moclerate
Actual &

]’crcenti

i

Potential

o

Falsification
Percent;

Matrix
Notes

Adjustment| 59,000 -
alty Subtotal:

Number of Violation Events

mark only one; use small x daily
monthly
quarterly
semianiual
annual

single event

Estimated EB Amount ($)§ $801 Violation Final Penalty total'?m_‘_.u - $4;050;

_This Violation Final Asses: justed for limits)
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Respondent

ID Number(s)
Media [Statute]
Violation Number

ltem
Description

Delayed Costs

Equipment

Buildings |-

Other (As needed)

Engineering/construction

Land §i:

Record Keeping System
Training/Sampling
Remediation/Disposal
Permit Costs

Other (As Needed)

Notes for DELAYED costs

Avoided Costs

Disposal

Personnel
Inspection/Reporting/Sampling
Supplies/equip

Financial Assurance [2] |}

ONE-TIME avoided costs |3]
Other (as needed)
Notes for AVOIDED costs

Approx Cost of Compliance
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Economic Benefit Worksheet
R. C. Nichols
5947 Percent Years of
Municipal Solid Waste : Interest Depreciation
1 5.0 15
Iltem Date Final Yrs Interest Onetime EB
Cost Required Date Saved Costs Amount
No commas or $
0.0 $0 $0 $0
0.0 $0 $0 $0
1.1 $4 $76 $80
0.0 $0 $0 $0
0.0 $0 n/a $0
0.0 $0 n/a $0
0.0 $0 nia ' $0

ANNUALIZE [1] avoided costs before entering item (except for one-time avoided costs)

0.0 $01 - $0 $0
0.0 $0 $0 %0
0.0 $0 $0 $0
0.0 $0 $0 $0
0.0 : $0 $0 $0
0.0 $0 $0 $0
0.0 $0 $0 $0
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