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TCEQ DOCKET NO. 2007-0012-MWD

IN THE MATTER OF § 'BEFORE THE CHizl
ELAN DEVELOPMENT, LP’S § - TEXAS COMMISSION
APPLICATION FOR § f -

§ ENVIRONMENTAL

TPDES PERMIT NO. WQ0014694001

THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO MOTION TO OVERTURN
To the Members of the Texas Commission on Environmental Quality:

The Office of Public Interest Counsel (OPIC) files this response to Jeffrey D.
Lochore’s (“Movant”) motion on behalf of Little Pr'mcess"s Investment Company to
overturn (“Motion”) the executive director’s (ED) issuance of a water quality permit to
Elan Development, LP (“Elan Development” or “Applicant”) because he did not receive
mailed notice of the application. |
L Introductiqn

On March 6, 2006, Elan Development applied to the Texas Commission on
EnvirOnmental Quality (TCEQ) for a new Texas Pollutant Discharge Elimination Systefn
(TPDES) permit for a Qastewatér plant to be locéted approximately 4,300 feet east and
1,500 feet noﬁh of the intersection of Farm to Market Road 1314 and Calhoun Rdad n
Montgomery County, Texas (‘;Facility”), th6 application was declared administratively
complete on May 31, 2006. Pursuant to Title 30 of the Texas Administrative Code
(“TAC”j § 305.48(21)(2) vthe Applicant filed an adj acent lalldowneré list showing the
némes and addreéseg of tﬁe owners of the tracts of land adjacent to thé Facility and for a

reasonable distance along the watercourse from the proposed point of discharge. The




original 1andow116;r list submitted by Applicant did not list Little Princess’s Investment
Company. The address for Little Princess’s Investment Company st listedlon the
supplemental adjacent landowner list filed byithe Applicant with the TCEQOh May 2'3‘,1
2006. ‘ | |

The Applicant’s Notice of Receipt of Application and Inten_t to Obtain Permit
(“NORI”) was published June 21, 2006, in The Courier, and its Notice of Application
and Preliminary Decision (NAPD”).wa‘s pﬁblished‘chober 6, 2006 iin the same
newspaper. Applicant was re;iuired to publish alternate language 110tic¢ pursuant to 30
TAC §39.405(h) and Texas Health and Saféty Code (“TI.IS‘Cf’) § 382.056(b). Applicant
did not publi’shva Spanish version of its NORI Applicant did publish a Spgﬁisll version of
its NAPD in the El Sol Newspaper on October 27, 2006. |

, .Pursuanbtvto 30 TAC § 39.551(c)(2) the TCEQ Chief Clerk mailed copies of |

Applioallt;s NORI and NAPD to all persons listed on Applicant’s adjacent landowner list.
In all notices the Facility 1ocatio;1 was given as, “4,300 feet east and 1,500 feet north of
the intersection of Farm-to-Market Road 1314 and Calhoun Road in Montgo_mery
County, Texas.” The discharge route was desoﬁbed in ﬂleynotice‘s as follows: “The
treated effluent will bedischarged‘to an on-site dl'aihage bhannel; thence to a pumped
detention pénd; thence to a drainage (.:hannel whi.ch crosses under Old Houston Road;
thence to a series of di‘;tiﬁage ditches; thence fq]‘)ry‘ Creek; thence to Caney Creek in |
Segment No. 1010 of the San Jacinto River Basin,” | |

‘The comment period on this application gndéd on November 27, 2006. No timely
comments 01; hearing requests Werelreceived on this application. The permit was posted

for issuance on December 1, 2006. The Executive Director (“ED”) teceived two late



hearing requests on the application, one from Mr. Lochore on behalf of Little Princess’s
Investment Company on December 6, 2006 and one from Tom A. Martin, the President
of Crystal Springs Water Co., Inc. on December 11, 2006. Both hearing requesters
complained that Applicant’s Notice did not describe the discharge route accurately, that
the discharge route crosses their property, and that there is no drainage chanhel. The
requesters are concerned that there would be’an unauthorized sheet flow of sewer
discharge across their properties.

On December 12, 2006, the ED sent a letter to the Requesters stating that their
hearing requests would not be considered because they were untimely. On January 3,
2007, Mr. J effrey D. Lochore, a partner in Little Princess’s Investment Company, filed a
letter stating that Little Princess’s Investment Compaﬁy owned a 79 acre tract adjoining
the Elan Development propertyand he did not receive mailed notice as required by 30
TAC § 39.551(c)(2). The ED treated Mr. Lochore’s letter as a Moﬁon to Overturn. For
the reasons discussed herein, the OPIC cannot recommend that Mr. Lochore’s motion to
overturﬁ be granted on the grounds thét he did not recei{fe notice. However, because‘
Applicant failed to bubhsh its- NORI in a Spanish newspaper as required by the Texas
Clean Air Act and the TCEQ rules OPIC recommends that the permit be remanded and
re-noticed.

II. Applicable Law

A. Requifementé for Motion to Overturn

Title 30 Texas Administrative Code (“TAC”) § 50.139(a) states that the applicant,
OPIC, or other person may file with the ‘chief clerk a motion to overturn the ED’s action

on an application. A motion to overturn must be filed no later than 23 days after the date



the agency mails notice of the’signed permit to the appliqant and persons on any required
mailing list for the action. An action by the ED is not affected by a motiqn to oxllertu‘r,l} :
filed under this section unless expressly ordered by the Commission. The Commissic;h: or
General Counsel may extend the period of time for filing motions to overturn and for
taking action on the motions.

B. Requirements Applicable to Application and Notice of Wastewater
Discharge Permit ‘ B

Applicant was required by 30 TAC § 305.48(a)(2) to state in its application the
ownership of fhe tracts of land édj acent to the treatﬁent facility and for a reasonable
distanée éioﬂg fhg: watercourse from th?e‘ proposed point of diécheirée. ]Add‘itio'rially,
Applicant was required to list on a map, orin a seﬁa;rate sheet attached to the map, the

names and addresses of the owneré of such tracts of land as can be déternﬁn'ed from the
| current county tax rolls or other reliable sources. The application must also state the
source of this information. The TCEQ chief clerk is reﬁuii‘ed by 30 TAC §39.413 to mail
Applicali’t’s NORI and NAPD 16 the landowners named on the application map or
supplemental inap or the sheet attéched to the application ma;;f or éuppleinental map. |
III. Discussion

Mr. Lochore’s December 20, 2006 letter that “rejects” the ED’s denial of his
hearing request was timely filed and may be considered as a Motion to Overturn the ED’s
December 1, 2006, decision to grant Applicant’s Permit. The motion aﬂeges that Notice
of the Application was defective because Movant was not notified in tithe to protest the
application in a timely manner. The motion also states that David Warner, the Elan
Development Engineer maﬂéd out Applicant’s notices for public comment and that Mr.

Warner admitted that Applicant’s Landowner’s List was not up to date, that the



Landowner’s List did not show Movant as the owner of the 79 acre tract of land adjacent
to the proposed Facility site and that Applicant did not mail Movant notice of the
application.

As required by 30 TAC § 305.48, the Applicant provided a map and list of
adjacent landowners to the TCEQ with its application (“Landowner’s List”). Movant’s
property does not appear on the map, and Movant’s address is not on Applicant’s original
Landowner’s List. However, Applicant updated and supplemented its Landowner’s List
to include the same address used by Mevant on its letterhead before the TCEQ Chief
Clerk mailed out Applicant’s NORI and NAPD. Therefore OPIC does not recommend
that the Motion to Overturn be granted on grounds of improper notice to Movant.

However, because we have found that noﬁce on this dpplication was defective,
OPIC recommends that the Commission overturn the ED’s decision and remand this
matter for re-notice. Applicant was required to publish both its NORI and its NAPD in a
Spanish language newspaper. Applicant only published its NAPD in the Spanish
Language Newspaper “El Sol.” Failure to publish both notices in the alternate language
newspaper as required by the TCEQ rules is ar fatal notice defect. OPIC recommends that
the ED’s decision be overturned on this ground.
1V. Conclusion

Movant’s Motion seeks to have the ED’s decision to issue Applicant’s permit
overturned because of defective notice. As an adjacent landowner listed on the
- Applicant’s supplemental Landowner’s List Movant is presumed to have received mailed
notice of Applicant’s NORI and NAPD from the TCEQ Chief Clerk. vHowever,

Applicant’s failure to publish its NORI in an alternate language newspaper constitutes a



fatal notice defect and the ED’s decision should be overturned on these. grounds. .
Applicant’s permit application should be remanded to thé ED and the Applicant should
be required to re-notice its permit. OPIC reserves the right to modify its recommendation
upon the receipt of new or additional information.

Respeétfully submitted,

Blas J. Coy, Jr.

y Y
W«Mmy Alice BoelnﬁMaughan
Assistant Public Interest Counsel
State Bar No. 24006771
P.O. Box 13087, MC-103
Austin, TX 78711-3087
Tel: 512-239-6361
" Fax: 512-239-6377

CERTIFICATE OF SERVICE

- T hereby certify that on February 5, 2007, the original and eleven true and correct
copies of the Office of the Public Interest Counsel’s Reply to Motion To Overturn were
filed with the Chief Clerk of the TCEQ and a copy was served to all persons listed on the
attached mailing list via hand delivery, f; nisgion, Inter- Agency Mail or by
deposit in the U.S. Mail. va

?fw)/ i\/Iary Alice Boefi“mvlﬁcKaughan



MAILING LIST
ELAN DEVELOPMENT, L.P.
TCEQ DOCKET NO. 2007-0012-MWD

David Klein

Lloyd,Gosselink, Blevins, Rochelle, Baldwin &
Townsend, PC

111 Congress Avenue

Austin, Texas 78701

Tel: 512/322-5863 Fax: 472-0532

Tom Martin, President

Crystal Springs Water Company
P.0. Box 603

Porter, Texas 77365

Tel: 713/354-5136

Jeffrey D. Lochore

Little Princess’s Investment Company
P.O.Box 1762

Porter, Texas 77365

Tel: 281/354-2550 Fax: 281/354-6184

Bob Brush, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

David Akoma, Technical Staff {

. Texas Commission on Environmental Quality
Water Quality Division, MC-148

P.O. Box 13087

Austin, Texas 78711-3087

Jody Henneke, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

LaDonna Castafiuela
Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

.P.O. Box 13087

Austin, Texas 78711-3087 -
Tel: (512) 239-3300
Fax: (512)239-3311






