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DOCKET NO. 2006-0428-WQ
General Permit No. TXR040000

CHIEF CLErAS OF

SEPARATE STORM SEWER SYSTEMS
WITHIN THE STATE OF TEXAS

IN THE MATTER OF THE TPDES § BEFORE THE TEXAS
GENERAL PERMIT TO AUTHORIZE § COMMISSION ON
DISCHARGES OF STORM WATER FROM  § ENVIRONMENTAL
REGULATED SMALL MUNICIPAL § QUALITY

§

§

COMMISSION RESOLUTION ISSUING THE GENERAL PERMIT

WHEREAS, under Texas Water Code (TWC) Section (§) 26.121, no person may discharge
waste or pollutants into or adjacent to any water in the state except as authorized by a rule, permit, or
order issued by the Texas Commission on Environmental Quality (TCEQ or Commission);

WHEREAS, under TWC § 26.027, the TCEQ has the authority to issue permits and
amendments to permits for the discharge of waste or pollutants into or adjacent to waters in the state;

" WHEREAS, under TWC § 26.040, the TCEQ has the authority to issue a general permit to
authorize the discharge of waste into or adjacent to waters in the state;

WHEREAS, the general permit (TXR040000) that authorizes discharges of storm water
from regulated small municipal storm sewer systems (MS4s) in the state of Texas was drafted and
proposed by the Executive Director and is attached as Exhibit A;

WHEREAS, the TCEQ received public comment on the general permit;

WHEREAS, the Executive Director made certain changes to the general permit based on
comments received;

" WHEREAS, the Executive Director prepared, made available to the public, and filed with
the Chief Clerk a written Response to Public Comments on the proposed changes to the general
permit in accordance with the requirements of 30 Texas Administrative Code (30 TAC) §205.3(e)
and 1is here attached as Exhibit B;

WHEREAS, the Commission has reviewed in accordance with Texas Natural Resources
Code § 33.205 and 30 TAC § 205.5(f) the changes to the general permit for consistency with the
Texas Coastal Management Program (CMP) and has found that the general permitis consistent with
applicable CMP goals and policies and that the general permit will not adversely affect any
applicable coastal natural resource areas as identified in the CMP;

WHEREAS, the Commission has determined in accordance with TWC §§ 26.040(a)(1)-(4)
that the general permit would authorize dischargers who engage in the same or substantially similar



types of operations, discharge the same types of waste, are subject to the same requirements
regarding effluent limitations or operating conditions, and are subject to the same or similar

monitoring requirements;

WHEREAS, the Commission finds in accordance with TWC § 26.040(a)(5) that the general
permit would apply to dischargers who are more appropriately re gulated under a general permit than
under individual permits and that:

(A) The general permit has been drafted to assure that it can be readily enforced and that the
Commission can adequately monitor compliance with the terms of the general permit through on-site
comphance 1nspect10ns and by submission of an annual report by dischargers; and

(B) The category of discharges covered by the general permit will not include a dlscharge of
pollutants that will cause significant adverse effects to water quality; and

THEREFORE, after consideration of all public comment and ‘the responses to such
comment, the Commission, by this resolution, hereby issues the general permit, attached as Exhibit
A, as recommended by the Executive Director and as approved by the Commission during its April
~ 11, 2007, public meeting. The Commission, by this resolution, also hereby issues the Executive
Director’s Response to Comments as approved by the Commission during its April 11,2007 public
meeting as the Commission’s Response to Public Comment, attached as Exhibit B.

Furthermore, the Commission directs staff to make any non-substantive changes to the
general permit and the Commission’s Response to Public Comment to satisfy Texas Register format
requirements and requests that the general permit and Commission’s Response to Public Comment
be made available to the public in accordance with the requlrements of TWC § 26.040(d) and 30

TAC § 205.3(e).

It is so RESOLVED.

Date of Adopfion:

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Kathleen Hartnett White, Chairman
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TPDES GENERAL PERMIT
No. TXR040000

This is anew general permit issued pursuant
to Section 26.040 of the Texas Water Code
and Section 402 of the Clean Water Act.

Texas Commission on Environmental Quality
P.O. Box 13087
Austin, TX 78711-3087

GENERAL PERMIT TO DISCHARGE UNDER THE
TEXAS POLLUTANT DISCHARGE ELIMINATION SYSTEM
under provisions of
Section 402 of the Clean Water Act
and Chapter 26 of the Texas Water Code

Small Municipal Séparate Storm Sewer Systems
located in the state of Texas
may discharge directly to surface water in the state

only according to monitoring requirements and other conditions set forth in this general permit, as well as the
rules of the Texas Commission on Environmental Quality (TCEQ or Commission), the laws of the State of
Texas, and other orders of the Commission of the TCEQ. The issuance of this general permit does not grant to
the permittee the right to use private or public property for conveyance of storm water and certain non-storm
water discharges along the discharge route. This includes property belonging to but not limited to any
individual, partnership, corporation.or other entity. Neither does this general permit authorize any invasion of
personal rights nor any violation of federal, state, or local laws or regulations. It is the responsibility of the
permittee to acquire property rights as may be necessary to use the discharge route.

This general permit and the authorization contained herein shall expire at midnight five years after the date of
issuance.

ISSUED AND EFFECTIVE DATE:

For the Commission
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TPDES General Permit No. TXR040000
Part I. Definitions and Terminology
A. Definitions

Best Management Practices (BMPs) - Schedules of activities, prohibitions of practices, maintenance
procedures, structural controls, local ordinances, and other management practices to prevent or reduce the
discharge of pollutants. BMPs also include treatment requirements, operating procedures, and practices to
control runoff, spills or leaks, waste disposal, or drainage from raw material storage areas.

Classified Segment - refers to a water body that is listed and described in Appendix A or Appendix C of the
Texas Surface Water Quality Standards, at 30 TAC § 307.10.

Clean Water Act (CWA) - The Federal Water Pollution Control Act or Federal Water Pollution Control Act
Amendments of 1972, Pub.L. 92-500, as amended Pub. L. 95-217, Pub. L. 05-576, Pub. L. 96-483 and Pub. L.
97-117,33 U.S.C. 1251 et.seq. '

Common Plan of Development or Sale - A construction activity that is completed in separate stages, separate
phases, or in combination with other construction activities. A common plan of development or sale is
identified by the documentation for the construction project that identifies the scope of the project, and may
include plats, blueprints, marketing plans, contracts, building permits, a public notice or hearing, zoning
requests, or other similar documentation and activities. '

Construction Site Operator - The person or persons associated with a small or large construction project that
meets either of the following two criteria:

(a) the person or persons that have operational control over construction plans and specifications
(including approval of revisions) to the extent necessary to mect the requirements and
conditions of this general permit; or o

(b) the person or persons that have day-to-day operational control of those activities at &
construction site that are necessary to ensure compliance with a storm water pollution
prevention plan for the site or other permit conditions (e.g. they are authorized to direct
workers at a site to carry out activities required by the Storm Water Pollution Prevention Plan
or comply with other permit conditions). ‘

Conveyance - Curbs, gutters, man-made channels and ditches, drains, pipes, and other constructed features
designed or used for flood control or to otherwise transport storm water runoff.

Daily Maximum - For the purposes of compliance with the numeric effluent limitations contained in this
permit, this is the maximum concentration measured on a single day, by grab sample, within a period of one

calendar year.

Discharge - When used without a qualifier, refers to the discharge of storm water runoff or certain non-storm
water discharges as allowed under the authorization of this general permit.

Page 3



TPDES General Permit No. TXR040000.

Final Stabilization - A construction site where either of the following conditions are met:.

(a) All soil disturbing activities at the site have been completed and a uniform (e.g, evenly
distributed, without large bare areas) perennial vegetative cover with a density of 70% of the
~ native background vegetative cover for the area has been established on all unpaved areas and
areas not covered by permanent structures, or equivalent permanent stabilization measures
(such as the use of riprap, gabions, or geotextiles) have been employed.

~(b) = Forindividual lots in a residential construction site by either:
) the homebuilder completing final stab»ilizationb as specified in condition (aj ébove; or
“(2) the homebuilder establishing temporary stabilization for an individual lot prior to the

~time of transfer of the ownership of the home to the buyer and after informing the
homeowner of the need for, and benefits of, final stabilization.

- (e) For construction activities on land used for agricultural purposes (e.g. pipelines across crop or
- range land), final stabilization may be accomplished by returning the disturbed land to its
preconstruction agricultural use. Areas disturbed that were not previously used for
- agricultural activities, such as buffer strips immediately adjacent to a surface water and areas -
~ which are not being returned to their preconstruction agricultural use must meet the final
stabilization conditions of condition (a) above. '

Ground Water Infiltration - For the purposes of this permit, groundwater that enters a municipal separate
storm sewer system (including sewer service connections and foundation drains) through such means as
- defective pipes, pipe joints, connections, or manholes.

Hlicit Connection - Any man-made conveyance connecting an illicit discharge directly to a municipal separate
storm sewer.

1llicit Discharge - Any discharge to a municipal separate storm sewer that is not entirely composed of storm

water, except discharges pursuant to this general permit or a separate authorization and discharges resulting
from emergency fire fighting activities.

Indian Country - Defined in 18 USC Section (§) 1151, means (a) all land within the limits of any Indian
reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent,
and including rights-of-way running through the reservation; (b) all dependent Indian communities within the
borders of the United States whether within the original or subsequently acquired territory thereof, and whether
within or without the limits of a state, and (c) all Indian allotments, the Indian titles to which have not been
extinguished, including rights-of-way running through the same. This definition includes all land held in trust
for an Indian tribe. '

Industrial Activities - manufacturing, processing, material storage, and waste material disposal areas (and
similar areas where storm water can contact industrial pollutants related to the industrial activity) at an
industrial facility described by the TPDES Multi Sector General Permit, TXR050000, or by another TCEQ or
TPDES permit. ' '
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Large Construction Activity - Construction activities including clearing, grading, and excavating thatresult
in land disturbance of equal to or greater than five (5) acres of land. Large construction activity also includes
the disturbance of less than five (5) acres of total land area that is part of a larger common plan of development
or sale if the larger common plan will ultimately disturb equal to or greater than five (5) acres of land. Large
construction activity does not include routine maintenance that is performed to maintain the ori ginal line and
grade, hydraulic capacity, and original purpose of a ditch, channel, or other similar storm water conveyance.
Large construction activity does not include the routine grading of existing dirt roads, asphalt overlays of
existing roads, the routine clearing of existing right-of-ways, and similar maintenance activities.

Maximum Extent Practicable (MEP) - The technology-based discharge standard for municipal separate
storm sewer systems to reduce pollutants in storm water discharges that was established by CWA §402(p). A
discussion of MEP as it applies to small MS4s is found at 40 CFR § 122.34.

MS4 Operator — For the purpose of this permit, the public entity, and/ or the entity contracted by the public
entity, responsible for management and operation of the small municipal separate storm sewer system that 1s
subject to the terms of this general permit.

Notice of Change (NOC) - Written notification from the permittee to the executive director providing changes
to information that was previously provided to the agency in a notice of intent.

Notice of Intent (NOI) - A written submission to the executive director from an applicant requesting coverage
under this general permit.

Notice of Termination (NOT) - A written submission to the executive director from a permittee authorized
under a general permit requesting termination of coverage under this general permit.

Outfall - For the purpose of this permit, a point source at the point where a municipal separate storm sewer
discharges to waters of the United States (U.S.) and does not include open conveyances connecting two
municipal separate storm sewers, or pipes, tunnels, or other conveyances that connect segments of the same
stream or other waters of the U.S. and are used to convey waters of the U.S.

Permittee - The MS4 operator authorized under this general permit.
Permitting Authority - For the purposes of this general permit, the TCEQ.

Point Source - (from 40 CFR § 122.22) any discernible, confined, and discrete conveyance, including but not
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated
animal feeding operation, landfill leachate collection system, vessel or other floating craft from which
pollutants are or may be discharged. This term does not include return flows from irrigated agriculture or
agricultural storm water runoff. '

Pollutant(s) of Concern - Include biochemical oxygen demand (BOD), sediment or a parameter that addresses
sediment (such as total suspended solids, turbidity or siltation), pathogens, oil and grease, and any pollutant
that has been identified as a cause of impairment of any water body that will receive a discharge from an MS4.
(Definition from 40 CFR § 122.32(e)(3)).
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TPDES General Permit No. TXR040000 -

Redevelopment - Alterations of a property that changed the “footprint” of a site or building in such a way that
.there is a disturbance of equal to or gleatel than one (1) acre of land. This term does notinclude such activities
as extellol remodeling, ; »

Small C'onstructi()n Activity - Construction activities including clearing, grading, and excavating that result
in land disturbance of equal to or greater than one (1) acre and less than five (5) acres of land. Small
construction activity also includes the disturbance of less than one (1) acre of total land area that is part of a
larger common plan of development or sale if the larger common plan will ultimately disturb equal to or
greater than one (1) and less than five (5) acres of land. Small construction activity does not include routine - -
maintenance that is performed to maintain the original line and grade, hydraulic capacity, and original purpose
of a ditch, channel, or other similar storm water conveyance: Small construction activity does not include the
routine grading of existing dirt roads, asphalt overlays of existing roads, the routine clea1 ing of existing right-
of-ways, and similar maintenance activities. .

Small Municipal Separate Storm Sewer System (MS4) — refers to a conveyance or system of conveyances
(including roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made
channels, or storm drains): (i) Owned or operated by the United States, a state, city, town, borough, county,
district, association, or other public body (created by or pursuant to State law) having jurisdiction over disposal
of sewage, industrial wastes, storm water, or other wastes, including special districts under State law such as a
sewer district, flood control district or drainage district, or similar entity, or an Indian tribe or an authorized
Indian tribal organization, or a designated and approved management agency under § 208 of the CWA; (ii)
Designed or used for collecting or conveying storm water; (iii) Which is not a combined sewer; (iv) Which is
not part of a publicly owned treatment works (POTW) as defined at 40 CFR § 122.2; and (v) Which was not
previously authorized under a NPDES or TPDES individual permit as a medium or 1a1 ge municipal separate
storm sewer system, as defined at 40 CFR §§122.26(b)(4) and (b)(7). This term includes systems similar to
separate storm sewer systems at military bases, large hospital or prison complexes, and highways and other
thoroughfares. This term does not include separate storm sewers in very discrete areas, such as individual
buildings. For the purpose of this permit, a very discrete system also includes storm drains associated with
certain municipal offices and education facilities serving a nonresidential population, where those storm drains
do not function as a system, and where the buildings are not physwally interconnected to an MS4 that is also
operated by that public entity. :

Storm Water and Storm Water Runoff - Rainfall runoff, show melt runoff, and surface runoff and drainage.

Storm Water Associated with Construction Activity - Storm watel 1unoﬂ" from an area where there is either
a lalge construction activity or a small construction activity.

Stox m Water Management Program (SWMP) - A complehenswe p1og1am to manage the quahty of
discharges from the municipal separate storm sewer system.

Structural Control (or Practice) - A pollution prevention practice that requires the construction of a device,
or the use of a device, to capture or prevent pollution in storm water runoff. Structural controls and pr actices
‘may include but are not limited to: wet ponds, bioretention, infiltration basins, storm water wetlands, silt
fences, earthen dikes, drainage swales, vegetative lined ditches, vegetative filter strips, sediment traps, check
dams, subsurface drains, storm drain inlet protection, rock outlet protection, reinforced soil retaining systems

gabions, and temporary or permanent sediment basins.
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Surface Water in the State - Lakes, bays, ponds, impounding reservoirs, springs, rivers, streams, creeks,
estuaries, wetlands, marshes, inlets, canals, the Gulf of Mexico inside the territorial limits of the state (from the
mean high water mark (MHWM) out 10.36 miles into the Gulf), and all other bodies of surface water, natural
or artificial, inland or coastal, fresh or salt, navigable or nonnavigable, and including the beds and banks of all
water-courses and bodies of surface water, that are wholly or partially inside or bordering the state or subject to
the jurisdiction of the state; except that waters in treatment systems which are authorized by state or federal
" law, regulation, or permit, and which are created for the purpose of waste treatment are not considered to be
water in the state.

Total Maximum Daily Load (TMDL) - The total amount of a substance that a water body can assimilate and
still meet the Texas Surface Water Quality Standards. T

Urbanized Area (UA) - An area of high population density that may include multiple MS4s as defined and
used by the U.S. Census Bureau in the 2000 decennial census. '

~ Waters of the United States - (from 40 CFR § 122.2) Waters of the United States or waters of the U.S.
means:

(a) all waters which are currently used, were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of
the tide; '

(b) all interstate waters, including interstate wetlands;
(c)  all other waters such as intrastate lakes, rivers, streams (including intermittent streams),

mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural
ponds that the use, degradation, or destruction of which would affect or could affect interstate
or foreign commerce including any such waters: '

(D which are or could be used by interstate or foreign travelers for recreational or other
purposes;
2) from which fish or shellfish are or could be taken and sold in interstate or foreign

commerce, or

’

(3) which are used or could be used for industrial purposes by industries in interstate
COMMEICE; ‘

(@ all impoundments of waters otherwise defined as waters of the United States under this
definition;

(e) tributaries of waters identified in paragraphs (a) through (d) of this definition;
() the territorial sea; and
(2) wetlands adjacent to waters (other than waters that are themselves wetlands) identified in

paragraphs (a) through (f) of this definition.
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Waste t1e"mnent systems, 1ncludmg tre'ltment ponds or lagoons deslgned to meet the requn ements of CWA
(other than cooling ponds as defined in 40 CFR § 423.11(m) which also meet the criteria of this deﬁnltlon) are
not waters of the United States. This exclusion applies only to manmade bodies of water whlch neither were
originally .created in waters of the United States, (suc_:h as disposal area in wetlands) nor resulted from the
impoundment of waters of the United States. Waters of the United States do not include prior converted
cropland. - Notwithstanding the determination of an area's status as prior converted Cl“oplalldbby any other
federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water Act
jurisdiction remains with EPA. ' (

B. g.(‘joﬁlmdnlyvaséd Aéi‘OI;slillls \,

. BMP- - i - Best Management,Practice ‘
CFR Code of Federal Regulaﬁons o

CGP o Construotion Genéral Périljlit, i"TX‘RISOOOO‘ |
CWA ~ Clean Water Act
DMR | Diécﬁérge Moniféring Repc:)‘r‘c
EPA Environmental Protection Agency

: FR . Federal Register.
1P - . hnpleﬁléntatiéﬁ Pi’ocec‘lures
MCM "~ Minimum Control Méaéﬁre
MSGP  Muli-Sector General Pormit, TXRO050000
MS4 .. Municipal Separate Storm Sewer System
NOC " Notice of Change
NOb | thice of‘Deﬁciéncy |
NOI | Notice of Intenvt"
NOT Notice of Termination (to terminate coverage under a 551161'51 permit)
NPDES Natibnal Pollutéﬁt Disoharge Elimination Systein

-SWMP Storm Water Management Program
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SWP3,
SWPPP

TAC
TCEQ
TPDES

TWC

TPDES General Permit No. TXR040000

Storm Water Pollution Prevention Plan

Texas Administrative Code
Texas Commission on Environmental Quality
Texas Pollutant Discharge Elimination System

Texas Water Code

Part I1. Permit Applicability and Coverage

This general permit provides authorization for storm water and certain non-storm water discharges from small
municipal separate storm sewer systems (MS4) to surface water in the state. The general permit contains
requirements applicable to all small MS4s that are eligible for coverage under this general permit.

A. Small MS4s Eligible for Authorization by General Permit

1.

Small MS4s Located in an Urbanized Area

A small MS4 that is fully or partially located within an urbanized area, as éietermin’ed by the
2000 Decennial Census by the U.S. Bureau of Census, must obtain authorization for the
discharge of storm water runoff and is eligible for coverage under this general permit.

Designated Small MS4s
A small MS4 that is outside an urbanized area that is “designated” by TCEQ based on

evaluation criteria as required by 40 CFR § 122.32(a)(2) or 40 CFR § 122.26(a)(1)(v) and
adopted by reference in Title 30, Texas Administrative Code (TAC), §281.25, is eligible for

~ coverage under this general permit. Following designation, operators of small MS4s must

obtain authorization under this general permit or apply for coverage under an individual
TPDES storm water permit within 180 days of notification of their designation.

The portion of the small MS4 that is required to meet the conditions of this general permit are those -
portions that are located within the urbanized area, as well as any portion of the small MS4 that is
designated.

B. Allowable Non-Storm Water Discharges

The following non-storm water sources may be discharged from the small MS4 and are not required to
be addressed in the small MS4's Illicit Discharge and Detection or other minimum control measures,
unless they are determined by the permittee or the TCEQ to be significant contributors of pollutants to
the small MS4:
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10.
11.
12.
13.
14,
s,
16.
17,

"~ 18.

. ‘uncontaminated pumped ground water; .

TPDES General Permit No. TXR040000

water line flushing (excluding discharges of hyperchlorinated water, unless the water is first
dechlorinated and discharges are not expected to adversely affect aquatic life);

runoff or return flow from landscape irrigation, lawn irrigation, and other irrigation utilizing
potable water, groundwater, or surface water sources;

discharges from potable water sources;
diverted stream flows;
rising ground waters and springs;

uncontaminated ground water infiltration;

foundation and footing drains;
air conditioning condensation;,

water from crawl space pumps;

‘individual residential vehicle washing;

flows from wetlands and riparian habitats;

dechlorinated swimming pool discharges;

street wash water;

discharges or flows from fire fighting activities (fire ,ﬁghting activitiés do not include washing
of trucks, run-off water from training activities, test water from fire suppression systems, and
similar activities); : ‘

other allowable non-storm water discharges listed in 40 CFR § 1 22.26(d)(2)(iv)(B)(1) ;

non‘~stor1h water discharges that are sp‘e‘ciﬁcally,listed in thé TPDES Mu'lti"Sector General
Permit (MSGP) or the TPDES Construction General permit (CGP); and

other similar occasional incidental non-storm water discharges, unless the TCEQ develops
permits or regulations addressing these discharges.
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TPDES General Permit No. TXR040000
Limitations on Permit Coverage
1. Discharges Authorized by Another TPDES Permit

Discharges authorized by an individual or other general TPDES permit may be authorized
under this TPDES general permit only if the following conditions are met:

(a) the discharges meet the applicability and eligibility requirements for coverage under
this general permit;

(b) a previous application or permit for the discharges has not been denied, terminated,
or revoked by the executive director as a result of enforcement or water quality
related concerns. The executive director may provide a waiver to this provision
based on new circumstances at the regulated small MS4; and

(c) the executive director has not determined that continued coverage under an
individual permit is required based on consideration of an approved total maximum
daily loading (TMDL) model and implementation plan, anti-backsliding policy,
history of substantive non-compliance or other 30 TAC Chapter 205 considerations
and requirements, or other site-specific considerations.

2. Discharges of Storm Water Mixed with Non-Storm Water

Storm water discharges that combine with sources of non-storm water are not eligible for
coverage by this general permit, unless either the non-storm water source 1s described in Part
IL.B or Part VL.B: of this general permit or the non-storm water source is authorized under a
separate TPDES permit. : :

3. Compliance with Water Quality Standards

Discharges to surface water in the state that would cause or contribute to a violation of water
quality standards or that would fail to protect and maintain existing designated uses are not
eligible for coverage under this general permit. The executive director may require an
application for an individual permit or alternative general permit to authorize discharges to
surface water in the state if the executive director determines that an activity will cause a
violation of water quality standards or is found to cause or contribute to the impairment of a-
designated use of surface water in the state. The executive director may also require an
application for an individual permit considering factors described in Part ILE.2.

4., Discharges to Water Quality-Impaired Receiving Waters

New sources or new discharges of the constituent(s) of concern to impaired waters are not
authorized by this permit unless otherwise allowable under 30 TAC Chapter 305 and
applicable state law. Impaired waters are those that do not meet applicable water quality
standard(s) and are listed on the Clean Water Act § 303(d) list. Constituents of concern are
those for which the water body is listed as impaired.
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~ Discharges of the constituent(s) of concern to impaired water bodies for which there is a
TMDL implementation plan are not eligible for this general permit unless they are consistent
with the approved TMDL and the: implementation plan. Permitted MS4 operators must
incorporate the limitations, conditions and-requirements applicable to their discharges,
Jincluding monitoring frequency and reporting required by TCEQ rules, into their SWMP in
order to be eligible for permit coverage. For discharges not eligible for coverage under this
general permit, the discharger must apply for and receive an individual TPDES permit prior to
discharging. , o

e

Discharges to the Edwnds Aquifer Recharge Zone

y DISChal ges of storm water from 1egulated small MS4S and other: non storm water discharges, .
can not be authorized by this general per mit where those dischar ges are prohibited by 30 TAC
Chapter 213 (relating to Edwards Aqulfel)' - New discharges located within the Edwards
Aquifer Recharge Zone, or within that area upstream from the recharge zone and defined as
the Contributing Zone, must meet all applicable requirements of, and operate according to, 30
- TAC Chapter 213 (Edwards Aquifer Rule) in addition to the provisions and 1equn ements of
this general permit, K
For existing discharges, the requirements of the agency-approved Water Pollution Abatement
Plan under the Edwards Aquifer Rules are in addition to the requirements of this general
permit. BMPs and maintenance schedules for structural storm water controls, for example,
may be required as a provision of the rule. All applicable 1equi1emehts of the Edwards
- Aquifer Rule for reductions of suspended solids in storm water runoff are in addition to the
effluent limitation requirements found in Part VI.D. of this general penmt A copy of the
‘agency-approved Water Pollution Abatement Plans that are required by the Edwards Aquifer
Rule must either be attached as a part of the SWMP' or referenced in the SWMP. TFor
discharges located on or within ten stream miles upstream of the Edwards Aquifer recharge -
zone, applicants must also submit a copy of the NOI to the appropriate TCEQ regional office.

. Counties: : : N .Contact:
~V,Coma1 Bexa1 Medma Uvalde . ‘TCEQ '
- and Kinney ‘ C . Water Program Managel o
‘ . - San Antonio Regional Office.
14250 Judson Road

. San Antonio, Texas 78233 4480
(210) 490- 3096

Williamson, Travis, and Hays . TCEQ : , :
Water Program Managel
Austin Regional Office
1921 Cedar Bend Dri ive, Smte 150
Austm Texas 78758- 5336
(512) 339-2929
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6. Discharges to Specific Watersheds and Water Quality Areas
Discharges of storm water from regulated small MS4s and other non-storm water discharges
can not be authorized by this general permit where prohibited by 30 TAC Chapter 311
(relating to Watershed Protection) for water quality arcas and watersheds. :

7. Protection of Streams and Watersheds by Home Rule Municipalities
This general permit does not limit the authority of a home-rule municipality pfo‘vi ded by §
401.002 of the Texas Local Government Code. ‘

8. Indian Coun‘cry Lands
Storm water runoff from MS4s or construction activities occurring on Indian Country lands
are not under the authority of the TCEQ and are not eligible for coverage under this general
permit. If discharges of storm water require authorization under federal NPDES regulations,
authority for these discharges must be obtained from the U.S. Environmental Protection
Agency (EPA).

9. Other
Nothing in Part T ofthe general permit is intended to negate any person’s ability to assert the
force majeure (act of God, war, strike, riot, or other catastrophe) defenses foundin 30 TAC§
70.7.
This permit does not transfer liability for the act of discharging without, or in violation of, a
NPDES or a TPDES permit from the operator of the discharge to the permittee(s).

D. 'Obtaining Authorization
1. Application for Coverage

When submitting an NOI‘and Storm Water Management Program (SWMP) as described in '
Parts 11.D.3., IL.D.4, and Part III for coverage under this general permit, the applicant must
follow the public notice and availability requirements found in Part ILD.12. of this section.

Applicants seeking authorization to discharge under this general permit must submit a
completed NOI, on a form approved by the executive director, and a SWMP as described in
Part III. The NOI and SWMP must be submitted to the TCEQ Water Quality Division, at the
address specified on the form. Discharge authorization begins when the applicant is notified
by TCEQ that the NOI and SWMP have been administratively and technically reviewed and
the applicant has followed the public participation provisions in Part ILD.12. Following
review of the NOI and SWMP, the executive director may determine that: 1) the submission
is complete and confirm coverage by providing a notification and an authorization number, 2)
the NOI and/or SWMP are incomplete and deny coverage until a complete NOI and/or
SWMP are submitted, 3) approve the NOI and/or SWMP with revisions and provide a
written description of the required revisions along with any compliance schedule(s), or 4)

Page 13



TPDES General Permit No. TXR040000

deny coverage and provide-a deadlirie by which the MiS4 operator must submit an application
for an individual permit. Denial of coverage under this general permit is subject to the
; 1equne1nents of 30 TAC § 205. 4(0) Apphcatlon deadlines are as follows:, :

(a) Small MS4s Located in an Ulb'mlzed Area

“{Operators of small MS4s described in Part II.A.l must submit an NOI and SWMP
within 180 days following the effective date of this general permit.

(b) = Designated Smaﬂ MS4S

Operators of small MS4s described in Part IT.A.2 must submit an NOI and SWMP
~ within 180 days of bemg notified in W11t1ng by the TCEQ of the need to obtain
permit coverage:- ; v ; .

Late Submission of the NOI and SWMP

An NOI and SWMP are not prohibited from being submitted late or after the deadlines
provided. If a late NOI and SWMP is submitted, authorization is only for discharges that
occur after permit coverage is obtained. The TCEQ reserves the right to take appropriate
enforcement actions for any unpermitted discharges.

Storm Water Management Program (SWMP) .

A SWMP must be developed and submitted with the NOI for eligible discharges that will
reach waters of the United States (U.S.), including discharges from the regulated small MS4

- to other MS4s or privately-owned separate storm sewer systems that subsequently drain to
waters of the U.S. according to the requirements of Part III of this general permit and
submitted with the NOI. The SWMP must include a time line that demonstrates a schedule
for implementation of the program throughout the permit term. The program must be
completely implemented within five years of the issuance date of this general permit, or
within five years of being designated for those small MS4s which are designated following
permit issuance. Implementation of the SWMP is required immediately following 1ecelpt of
written authorization from the TCEQ,

Changes may be made to the SWMP during the permit term. Changes that are made to the
- SWMP: before the NOI is approved by the TCEQ must be submitted in a letter p1ov1d1ng
~supplemental information to the NOI.. Changes to the SWMP that are made after TCEQ
approval of the NOI and SWMP may be made following written approval of the changes from
‘the TCEQ, exccpt that written approval is not required for the followmg changes:

" (@) :Addmg componcnts contlols or 1equn emenls to the. SWMP or replacing a BMP
i with an equivalent BMP, may be made by the permittee at any time upon submittal of
-a-notice of change (NOC) form to the address specified on the form to the TCEQ.

« (b) . Replacing a less effective or infeasible BMP specifically identified in the SWMP
u with an alternate BMP may be requested at any time. Changes must be submitted on
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an NOC form to the address specified on the form. Unless denied in writing by the
TCEQ, the change shall be considered approved and may be implemented by the
permittee 60 days from submitting the request. Such requests must include the -
following:

D an explanation of why the BMP was eliminated;

2) an explanation of the effectiveness of the replacement BMP; and

3) an explanation of why the replacement BMP is expected to achieve the goals
of the replaced BMP.

Contents of the NOI

The NOI must contain the following minimum information:

(2)

(b)

MS4 Operator Information

) the name, mailing address, telephone number, and fax number of the MS4
operator; and

- (2) the legal status of the MS4 operator (e.g., federal government, state

government, county government, city government, or other government).
Site Information

) the name, physical location description, and latitude and longitude of the
approximate center of the regulated portion of the small MS4;

2) county or counties where the small MS4 is located; -

(3) an indication if all or a portion of the small MS4 is located on Indian
Country Lands;

4) if the applicant develops a seventh minimum control measure to obtain

authorization for construction activities, the boundary within which those
activities will occur;

5) the name, mailing address, telephone number, and fax number of the
designated person(s) responsible for implementing or coordinating
implementation of the SWMP;

6) a certification that a SWMP has been developed according to the provisions
of this permit;

(7) a statement that the applicant will comply with the Public Participation
requirements described in Part IL.D.12.;
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8 the name of each chssaﬁed segment that receives discharges, directly or
indir eotly, from the small MS4.  If one or more. of the discharge(s) is not .
directly to-a classified segment, then the name of the first classified segment
that those discharges reach shall be identified;

) the name of any MS4 receiving th(, d1bch'1r§,e prior to discharge into surface
water in the state; and

(10) | the name of all surface water(s) receiving dischargeé from the small MS4
that are on the latest EPA-approved CWA § 303(d) list of impaired waters.

Notice of Change (NOC)

If the MS4 operator becomes aware that it failed to submit any relevant facts, or submitted
incorrect information in the NOI, the correct information must be provided to the executive
director in a NOC within 30 days after discovery. If any information provided in the NOI

changes, an NOC must be submitted within 30 days from the time the permitice becomes
. aware of the change.

Any revisions that are made to the SWMP must be made in accordance with Part I.D.3.
above. Changes that are made to the SWMP following NOI approval must be made using an
NOC form,-in accordance with Part I1.D.3. above. ;

Change in Operational Control of a Small MS4

If the operational control of the regulated small MS4 changes, the present operator must
submit a Notice of Termination (NOT) and the new operator must submit a NOI and SWMP.
The NOT and NOI must be submitted concurr ently no gxeater than 10 days after the change
occurs, ~ S

Notice of Termination (NOT)

A permittee may terminate coverage under this general permit by providing a Notice of
Termination (NOT) on-a form approved by the executive director. Authorization to discharge
terminates at midnight on the day that an NOT is postmarked for delivery to the TCEQ. If
TCEQ provides for electronic submission of NOTs during the term of this permit,
- authorization to discharge terminates 24 hours following confirmation of receipt of the
electronic NOT form by the TCEQ. An NOT must be submitted within 30 days after the
MS4 operator obtains coverage under an individual permit.

Signatory Requirement for NOI, NOT, NOC, and Waiver Forms

NOI NOT NOC, and Waiver forms must be signed and certified consistent with 30 TAC §
- 305.44(a) and (b) (1clal1ng to 6153111101 ies to Apphcatlons)
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Fees

An application fee of $100 must be submitted with each NOIL ~A'fee is not required for
submission of a waiver form, an NOT, or an NOC.

A permittee authorized under this general permit must pay an annual Water Quality fee of
$100 under Texas Water Code, § 26.0291 and 30 TAC Chapter 205 (relating to General
Permits for Waste Discharges).

Permit Expiration

(a) This general permit is effective for five years from the date of issuance.
Authorizations for discharge under the provisions of this general permit may continue
until the expiration date of the general permit. This general permit may be amended,
revoked, or canceled by the commission or renewed by the commission for an
additional term or terms not to exceed five years.

(b) If the Executive Director proposes to reissue this general permit before the expiration
date, the general permit shall remain in effect after the expiration date for those
existing discharges covered by the general permit in accordance with 30 TAC,
Chapter 205. The general permit shall remain in effect for these dischargers until the
date on which the commission takes final action on the proposal to reissue this
general permit. No new NOIs will be accepted and no new authorizations will be
processed under the general permit after the expiration date.

(©) Upon issuance of a renewed or amended general permit, all permittees, including

those covered under the expired general permit, may be required to submit an NOI
according to the requirements of the new general permit or to obtain a TPDES
individual permit for those discharges. '

@ If the commission does not propose to reissue this general permit within 90 days
before the expiration date, permittees must apply for authorization under a TPDES
individual permit or an alternative general permit. If the application for an individual
permit is submitted before the expiration date, authorization under this expiring
general permit remains in effect until the issuance or denial of an individual permit.

Suspension of Permit Coverage

The executive director may suspend an authorization under this general permit for the reasons
specified in 30 TAC § 205.4(d) by providing the discharger with written notice of the
decision to suspend that authority, and the written notice will include a brief statement of the
basis for the decision. If the decision requires an application for an individual permit or an
alternative general permit, the written notice will also include a statement establishing the
deadline for submitting an application. The written notice will state that the authorization
under this general permit is either suspended on the effective date of the comumission's action
on the permit application, unless the commission expressly provides otherwise, or
immediately, if required by the executive director.
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Public Participation

An applicant under this general permit must adhere to the following procedures:

(@)
®)

(©

(@

(@

. The applicant must submit the NOI and a SWMP to the executive director.

After the applicant receives written:instructions from the TCEQ's Office of Chief

Cletk, the applicant must publish notice of the executive director’s preliminary
determination on the NOI and SWMP.

The notice must include:

(M the legal name of the MS4 operator;

(2) identify whether the NOI is for a new small MS4 or is a 1'enew‘a] of an
existing opetation;

3) the address of the applicant;
(4) . abrief summary of the information included in the NOI, such as the general
location of the small MS4 and a description of the classified receiving waters

that receive the discharges from the small MS4;

(5)  thelocation and mailing address where the publié may provide comments to
- the TCEQ; ‘

| (6): -~ the public location where copies of the NOI and SWMP, as well as the

executive director's general permit and fact sheet, may be reviewed; and

(7N if required by the executive director, the date, time, and location of the
" public meeting.

This notice must be published at least once in the newspaper of largest circulation in
the county where the small MS4 is located. If the small MS4 is located in multiple
counties, the notice must be published at least once in the newspaper of largest
circulation in the county containing the largest resident population. Thisnotice shall

provide opportunity for the public to submit comments on the NOI and SWMP. In
.-addition, the notice shall allow the public to request a publi¢ meeting. A public

meeting will be held if the TCEQ determines that there is significant public interest.

The public comment period begins on the first date the notice is published and ends

.30 days later, unless a public meeting is held. If a public meeting is held, the

comment period will end at the closing of the public meeting. The public may
submit written comments to the TCEQ Office of Chief Clerk during the comment
period detailing how the NOT or SWMP for the small MS4 fails to meet the technical
requirements or conditions of this general permit.
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If significant public interest exists, the executive director will direct the applicant to
publish a notice of the public meeting and to hold the public meeting. The applicant
must publish notice of a public meeting at least 30 days before the meeting and hold
the public meeting in a county where the small MS4 is located. TCEQ staff will

facilitate the meeting.

If a public meeting is held, the applicant shall describe the contents of the NOI and
SWMP. The applicant shall also provide maps and other data on the small MS4.
The applicant shall provide a sign in sheet for attendees to register their names and
addresses and furnish the sheet to the executive director. A public meeting held
under this general permit is not an evidentiary proceeding.

The applicant must file with the Chief Clerk a copy and an affidavit of the
publication of notice(s) within 60 days of receiving the written instructions from the

Office of Chief Clerk.

The executive director, after Conéidering public comment, shall approve, approve
with conditions, or deny the NOI based on whether the NOI and SWMP meet the
requirements of this general permit.

Persons whose names and ‘addresses appear legibly on the sign in sheet from the
public meeting and persons who submitted written comments to the TCEQ will be
notified by the TCEQ’s Office of Chief Clerk of the executive director’s decision
regarding the authorization.

Permitting Options

1.

Authorization Under the General Permit

An operator of a small MS4 is required to obtain authorization either under this general
permit, or under an individual TPDES permit if it is located in an urbanized area or if it is
designated by the TCEQ. Multiple small MiS4s with separate operators must individually
submit an NOI to obtain coverage under this general permit, regardless of whether the systems
are physically interconnected, located in the same urbanized area, or are located in the same
watershed., Each regulated small MS4 will be issued a distinet permit number. These MS4
operators may combine or share efforts in meeting any or all of the SWMP requirements
stated in Part 111 of this general permit. MS4 operators that share SWMP development and
implementation must meet the following conditions: '

@

Participants .

The SWMP must clearly list the name and permit number for each MS4 operator that
contributes to development or implementation of the SWMP, and provide
confirmation that the contributing MS4 operator has agreed to confribute. If a
contributing MS4 has submitted an NOI and SWMP to TCEQ, but has not yet
received written notification of approval, along with the accompanying permit
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authorization numbel, a copy of the submitted NOI f01m must be made readily
available or included in the SWMP.

(b) Re‘sponslbllltles .‘

Each permittee is entirely responsible for meeting SWMP requirements within the
boundaries of its MS4. Where a separate MS4 operator is contributing to
implementation of the SWMP, the SWMP must clear 1y define the contribution and
clearly identify the contrlbutmg ‘MS4 operator. '

2. ‘ Alternatlve Coverage undel an Ind1V1dua1 TPDES Per mit

An MS4 operator eligible for coverage under this general permit may alternatively be
authorized under an individual TPDES permit according to 30 TAC Chapter 305 (relating to

+ Consolidated Permits). The executive director may require an MS4 operator, authorized by
this general permit, to apply for an individual TPDES permit because of’-the conditions of an
approved TMDL or TMDL implementation plan; a history of substantive non-compliance; or
other 30 TAC Chapter 205 considerations and requirements; or other site-specific
considerations.

Waivers

The TCEQ may waive permitting requirements for small regulated MS4 operators if the criteria are
met for Waiver Option 1 or 2. To obtain Waiver Option 1, the MS4 operator must submit the request
on a waiver form provided by the executive director. To obtain Waiver Option 2, the MS4 operator
must contact the executive director and coordinate the activities required to meet the waiver
conditions. A provisional waiver from permitting requirements begins two days after a completed
waiver form is postmarked for delivery to the TCEQ. Following review of the waiver form, the
executive director may: 1) determine that the waiver form is complete and confirm coverage under the
waiver by providing a notification and a waiver number, 2) determine that the waiver form is
incomplete and deny the waiver until a completed waiver form is submitted, or 3) deny the waiver and
require that permit coverage be obtained. ;

[f the conditions of either waiver are not met by the MS4 operator, then the MS4 operator must submit
an-application for coverage under this general permit or a separate TPDES permit application.

The TCEQ can, at any time, require a previously waived MS4. operator to comply with this general
permit or another TPDES permit if circumstances change so that the conditions of the waiver are no

longer met, Changed circumstances can also allow a regulated MS4 operator to request a waiver at
any time, .

1. Waiver Option 1: The system serves a populatlon of less th'm 1 OOO within an urbanized
area and meets the followmg criteria: :

(a) the s-ystem is not contributing substantially to the pollutant loadings of a physically
interconnected MS4 that is regulated by the NPDES / TPDES storm water program
(40 CFR § 122.32(d)); and
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®) if the system discharges any pollutant(s) that have been identified as a cause of
impairment of any water body to which the small MS4 discharges, storm water
controls are not needed based on wasteload allocations that are part of an EPA
approved or established "total maximum daily load" (TMDL) that addresses the
pollutant(s) of concern. '

2. Waiver Option 2: The system serves a population under 10,000 and meets the following
criteria: '

(a) the TCEQ has evaluated all waters of the United States, including small streams,
tributaries, lakes, and ponds, that receive a discharge from the small MS4;

®) for all such waters, the TCEQ has determined that storm water controls are not
needed based on wasteload allocations that are part of an approved or established
TMDL that addresses the pollutant(s) of concern or, if a TMDL has not been
developed or approved, an equivalent analysis that determines sources and
allocations for the pollutant(s) of concern; and

(©) the TCEQ has determined that future discharges from the small MS4 do not have the
potential to exceed Texas surface water quality standards, including impairment of
designated uses, or other significant water quality impacts, including habitat and
biological impacts. '

Part III. Storm Water Management Program (SWMP)

To the extent allowable under state and local law, a SWMP must be developed and implemented according to
the requirements of Part 111 of this general permit, for storm water discharges that reach waters of the United
States, regardless of whether the discharge is conveyed through a separately operated storm sewer. The SWMP
must be developed to reduce the discharge of pollutants from the MS4 to the maximum extent practicable
(MEP), to protect water quality, and to satisfy the appropriate water quality requirements of the Clean Water
Act and the Texas Water Code. Existing programs or best management practices (BMPs) may be used to
fulfill the requirements of this general permit. The MS4 operator must develop the SWMP to include the six
minimum control measures described in Part II1.A. 1. through 6, and the operator may develop and include the
optional seventh minimum control measure in Part IIL.A.7. Small MS4s have five years from the date of
issuance of this general permit to fully implement their SWMP. A discharger’s compliance with its approved
SWMP will be deemed compliance with Part III of this permit.

Where the permittee lacks the authority to develop ordinances or to implement enforcement actions, the
permittee shall exert enforcement authority as required by this general permit for its facilities, employees, and
contractors. For discharges from third party actions, the permittee shall perform inspections and exert
enforcement authority to the MEP.

If the permittee does not have enforcement authority and is unable to meet the goals of this general permit
through its own powers, then, unless otherwise stated in this general permit, the permittee shall perform the
following action in order to meet the goals of the permit:
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¢ - Enter into interlocal agreements with municipalities where the small MS4 is located. These interlocal -
© “agreements must state the extent to-which the municipality will be responsible for inspections and
enforcement authority in.order to meet the conditions of this general permit; or,

o ifthe permittee is unable to enter into inter-local agreeménts, notify the TCEQ’s Field Operations
Division as needed to report discharges or incidents that it can not itself enforce against.

The controls and Best Mana gement Practices (BMP s)included in the SWMP constitute effluent limitations for
the purposes of compliance with the requirements of 30 TAC Chapter 319, Subchapter B, related to Hazardous

Metals.
A. Minimum Control Measures
1.+ Public Education and Outreach on Storm Water Impacts
(@) ' A public education program must be developed and implemented to distribute -
educational materials to the community or conduct equivalent outreach actjvities that
will be used to inform the public. The MS4 operator may determine the most
- appropriate sections of the population at which to direct the program. The MS4
~ operator must consider the following groups and the SWMP shall provide
- justification for any listed group that is not included in the program:
1) residents;
) visitors;
-(3) . public service employees;
(4) - businesses; :
(5)  commercial and industrial facilities; and
(6)- - construction site personnel.
‘The outreach must inform'the public about the impacts that storm water run-off can
‘have on water quality, hazards associated with. illegal discharges and improper
disposal of waste, and steps that they can take to reduce pollutants.in storm water
runoff,
(b) ' “The MS4 operator must document activities conducted and materials used to fulfill

this control measure. - Documentation shall be detailed enough to demonstrate the
amount of resources used to address each group. This docuinentation shall -be
retained in the annual reports required in Part IV.B.2. of this general permit.
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Public Involvement/Participation

The MS4 operator must, at a minimum, comply with any state and local public notice
requirements when implementing a public involvement/participation program. It is
recommended that the program include provisions to allow all members of the public within
the small MS4 the opportunity to participate in SWMP development and implementation.
Correctional facilities will not be required to implement this MCM.

Illicit Discharge Detection and Elimination

(2)

(®)

Illicit Discharges

A section within the SWMP must be developed to establish a program to detect and

eliminate illicit discharges to the small MS4. The SWMP must include the manner
and process to be used to effectively prohibit illicit discharges. To the extent
allowable under state and local law, an ordinance or other regulatory mechanism
must be utilized to prohibit and eliminate illicit discharges. Elements must include:

") Detection
The SWMP must list the techniques used for detecting illicit discharges; and
(2) Elimination

The SWMP must include appropriate actions and, to the extent allowable
under state and local law, establish enforcement procedures for removing the
source of an illicit discharge. '

Allowable Non-Storm Water Discharges

Non-storm water flows listed in Part ILB and Part VI.B. do not need to be considered
by the MS4 operator as an illicit discharge requiring elimination unless the operator ‘
of the small MS4 or the executive director identifies the flow as a significant source
of pollutants to the small MS4. In lieu of considering non-storm water sources on a
case-by-case basis, the MS4 operator may develop a list of common and incidental
non-storm water discharges that will not be addressed as illicit discharges requiring
elimination. If developed, the listed sources must not be reasonably expected to be
significant sources of pollutants either because of the nature of the discharge or the
conditions that are established by the MS4 operator prior to accepting the discharge
to the small MS4. If this list is developed, then all local controls and conditions
established for these listed discharges must be described in the SWMP and any
changes to the SWMP must be included in the annual report described in Part
IV.B.2. of this general permit, and must meet the requirements of Part IL.D.3. of the
general permit.
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(©) Storm Sewer Map

(1) A map of the storm sewer system must be developed and; must include the
following:

@ - the location of all oﬁffalléi

@) the names and locations of all ‘wat‘er‘s‘ of the US that receive
discharges from the outfalls; and . .

(ii1) any additional mformatmn needed by the permittee to implement its
- SWMP.

3] | The SWMP mﬁst include fhe sou'rce"of information used to develop the
: . storm sewer map, including how the outfalls are verified and how the map
will be regularly updated. :

Construction Site S’gorm Water Runoff Control

The MS4 operator, to the extent allowable under State and local law, must develop,
- implemient, and enforce a program to reduce pollutants in any storm water runoff to the small
MS4 from construction activities that result in a land disturbance of greater than or equal to
one acre or if that construction activity is part of a larger common plan of development or sale
that would disturb one acre or more of land, The MS4 operator is not required to develop,
implement, and/or enforce a program to reduce pollutant discharges from sites where the
_construction site operator has obtained a waiver from permit requirements under NPDES or
TPDES construction permitting requirements based on a low potential for erosion.

() The program must include the development and implementation of, at a minimum, an
ordinance or other regulatory mechanism to require erosion and sediment controls, as
.. well as sanctions to ensure compliance, to the extent allowable under state and local

- law,,
(b). .~ Requirements for construction site contractors to, at a minimum: -
(1) implement appropriate erosion and sediment control BMPs; and
(2) - control waste such as discarded buildiﬁg ﬁmterials, concrete truck washout
‘ water, chemicals, litter, and_sanitary waste at the construction site that may
cause adverse impacts to water quality.
(c). -~ The MS4 operator must develop procedures for:
€] site plan review which incorporate cons,ideration of potential water quality
impacts;
2) receipt and consideration of information submitted by the public; and
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3) site inspection and enforcement of control measures to the extent allowable
under state and local law.

Post-Construction Storm Water Management in New Development and Redevelopment

To the extent allowable under state and local law, the MS4 operator must develop, implement,
and enforce a program to address storm water runoff from new development and
redevelopment projects that disturb greater than or equal to one acre of land, including
projects less than one acre that are part of a larger common plan of development or sale that
will result in disturbance of one or more acres, that discharge into the small MS4. The
program must ensure that controls are in place that would prevent or minimize water quality
impacts. The permittee shall:

(a) Develop and implement strategies which include a combination of structural and/or
non-structural BMPs appropriate for the community;

(b) Use an ordinance or other regulatory mechanism to address post-construction runoff
from new development and redevelopment projects to the extent allowable under
state and local law; and

(©) Ensure adequate long-term operation and maintenance of BMPs.
Pollution Prevention/Good Housekeeping for Municipal Opérations

A section within the SWMP must be developed to establish an operation and maintenance
program, including an employee training component, that has the ultimate goal of preventing
or reducing pollutant runoff from municipal operations.

(a) Good Housekeeping and Best Management Practices (BMPs)

Housekeeping measures and BMPs (which may include new or existing structural or
non-structural controls) must be identified and either continued or implemented with
the goal of preventing or reducing pollutant runoff from municipal operations.
Examples of municipal operations and municipally owned areas include, but are not
limited to: :

(1)  park and open space maintenance;

(2) street, road, or highway maintenlance;
3) fleet and building maintenance;

4) storm water system maintenance;

(5) new construction and land disturbances;
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(6). municipal parking lots;

@) B ‘vehible and equipment méinfsnﬁﬁce and storage yards;
(8) .. waste transfer stations; and ‘ |

1C) e salt/snnd stol.'agelocations.

Training :

‘ A training program must be develdped for ‘all énlployees responsible for municipal

operations subject to the pollution prevention/good housekeeping program. The
training program must include training materials directed at preventing and reducing
storm water pollution from municipal operations. Materials may be developed, or
obtained from the EPA, states, or othet organizations and sources. Examples or
descriptions of training materials being used must be included in the SWMP.

Structural Control Maintenance

If BMPs include structural controls, maintenance of the controls must be performed
at a frequency determined by the MS4 operator and consistent with maintaining the

~effectiveness of the BMP. The SWMP must list all of the following:

(1) . lnalntenance activities; .
.(2) . maintenance schedules; and
3) long-term inspection proceduresfof,pontrols used to j‘educe floatables and

-other pollutants,

Dispoézﬂ of Waste

. Waste removed from the small MS4 and waste that is collected as a result of

maintenance of storm water structural controls must be properly disposed. A section -
within the SWMP must be developed to include procedures for the proper disposal of
waste, including:

(D dredge spoil;-
2) accumulated sediments; and ;.
3) floatables. ot e

Municipal Operations and Industrial Activities

The SWMP must include a list of all:r‘
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(1 municipal operations that are subject to the operation, maintenance, or
training program developed under the conditions of this section; and

2) municipally owned or operated industrial activities that are subject to
TPDES industrial storm water regulations.

Authorization for Municipal Construction Activities

The development of a MCM for municipal construction activities is an optional measure and
is an alternative to the MS4 operator seeking coverage under TPDES general permit
TXR150000. Additionally, contractors working for the permittee are not required to obtain a
separate authorization if they do not meet the definition of a “construction site operator,” as
long as the permittee meets the status of construction site operator. Permittees that choose to
develop this measure will be authorized to discharge storm water and certain non-storm water

from construction activities where the permittee can meet the definition of “construction site
~ operator” in Part I of this general permit. The authorization to discharge under this MCM is
limited to the regulated area, such as the portion of the MS4 located within an urbanized area
or the area designated by TCEQ as requiring coverage. However, an MS4 operator may also
utilize this MCM over additional portions of their MS4 that are also in compliance with all of
the MCMs listed in this general permit. This MCM must be developed as a part of the
SWMP that is submitted with the NOI for permit coverage. If this MCM is developed after
submitting the initial NOI, a NOC must be submitted notifying the executive director of this
change, and identifying the geographical area or boundary where the activities will be
conducted under the provisions of this general permit. Utilization of this MCM does not
preclude a small MS4 from obtaining coverage under the TPDES Construction General
Permit, TXR 150000, or under an individual TPDES permit.

(a) The MCM must include:

) a description of how construction activities will generally be conducted by
the permittee so as to take into consideration local conditions of weather,
soils, and other site specific considerations;

2) a description of the area that this MCM will address and where the
permittee’s construction activities are covered (e.g. within the boundary of
the urbanized area, the corporate boundary, a special district boundary, an
extra territorial jurisdiction, or other similar jurisdictional boundary); and

3) cither a description of how the permittee will supervise or maintain oversight
over contractor activities to ensure that the SWP3 requirements are properly
implemented at the construction site; or how the permittee will make certain
that contractors have a separate authorization for storm water discharges.

@) a general description of how a SWP3 shall be developed, according to Part
VLE. of this general permit, for each construction site.
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B. . General Requirements

Permittees must provide documentation of the development, implementation, and evaluation of the
- SWMP. The documentation must be included in the SWMP and may be required to be submitted in

the annual report required in Part IV.B.2. of this general per mlt ~At a minimum, the documenhtlon
must include:

a hst of any public or p11vate entlues a331stmg w1th the development or 1mp1ementa110n of the
SWMP; i Con :

.a list of. '111 BMPS and measurable goals for, each of the MCMs;

a schedule f01 the 1mplementauon of all SWMP lequn ements

.a desoription of how each measurable goal will be evaluated;

. a ratlonale statement that addlesses the overall program, 1ncludmg how the BMPs and

measurable goals were selected; and

if applicable, a list of all MS4 operators contributin‘g‘t(’) the development and implementation

of the SWMP, including a clear description of the contribution.

Part IV. Recordkeeping and Reporting

A. Recordkeeping |

1.

The permittee must retain all records, a copy of this TPDES general permit, and records of all
data used to complete the application (NOI) for this general permit and satisfy the public
participation requirements, for a period of at least three years, or for the remainder of the term

. of this general permit, whichever is longer. This period may be extended by request of the

executive director at any time.

The permittee must submit the records to the executive director only when specifically asked
to do so. The SWMP required by this general permit (including a copy of the general permit)
must be retained at a location accessible to the TCEQ. .

The permittee must make the NOI and the SWMP available to the public if requested to do so
in writing. Copies of the SWMP must be made available within 10 working days of receipt of
a written request. Other records must be provided in accordance with the Texas Public
Information Act. However, all requests for records from federal facilities must be made in

-, accordance with the Freedom of Information Act.

‘The period during which records are required to be kept shall be automatically extended to the

date of the final disposition of any administrative or judicial enforcement action that maybe
instituted against the permittee.
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1. General Reporting Requirements

(a)

()

Noncompliance Notification

According to 30 TAC § 305.125(9), any noncompliance which may endanger human
health or safety, or the environment, must be reported by the permittee to the TCEQ.
Report of such information must be provided orally or by electronic facsimile
transmission (FAX) to the TCEQ regional office within 24 hours of becoming aware
of the noncompliance. A written report must be provided by the permittee to the
TCEQ regional office and to the TCEQ Enforcement Division (MC-224) within five
working days of becoming aware of the noncompliance. The written report must
contain: ‘

€] a description of the noncorﬁpliance and its cause;

2) the potential danger to human health or safety, or the environment;

(3) the period of noncompliance, including exact dates and times;

@) if the noncompliance has not been corrected, the. anticipated time it is

expected to continue; and

(5) steps taken or planned to reduce, eliminate, and prevent recurrence of the
noncompliance, and to mitigate its adverse effects.

Other Information

When the permittee becomes aware that it either submitted incorrect information or
failed to submit complete and accurate information requested in an NOI, NOT, or
NOC, or any other report, it must promptly submit the facts or information to the
executive director.

2. Annual Report

The MS4 operator must submit a concise annual report to the executive director within 90
days of the end of each permit year. The annual report must address the previous permit year.
The first permit year for annual reporting purposes shall begin on the date of permit issuance,
and shall last for one year. Subsequent calendar years will begin on the anniversary date of
permit issuance and last for one year. The MS4 operator must also make a copy of the annual
report readily available for review by TCEQ personnel upon request. The report must

include:

(a)

The status of the compliance with permit conditions, an assessment of the
appropriateness of the identified BMPs, progress towards achieving the statutory goal
of reducing the discharge of pollutants to the MEP, the measurable goals for each of
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the MCMs, and an evaluatlon ofthe success of the 1mplemen’muon of the meflsurable
go als;

Status of any additional control measures 1mplemented by the penmttee @if
applicable); : '

- Any MCM activities initiated before permit issuance may be included, under the
appropriate headings, as part of the first year's annual report;

A summary of the results. of information (induding monitoring data) collected and

- analyzed, if any; during the reporting period used to assess the success of the program

at reducing the chschal ge of pollutants to the MEP;

A summary of the storm water activitics the MS4 operator plans to undertake during
the next reporting cycle;

Proposed changes to the SWMP, 1'1101ﬁd1'ng changes to any BMPs or any identified
measurable goals that apply to the program elements;

The number of municipal constr uction activities authonzed under thls general permit
and the fotal numbeI of acres disturbed;

-‘The number of non—municipal' constluction activities that occurred within the

jurisdiction of the penmttee (asnoticed to the permittee by the construction operator);
and

Notice that the MS4 opel ator is relymg on another government entity to sat1sfy some
of its permlt obligations (if applicable):. , ' |

An annual report must be prepared whether or not the NOI and SWMP has been approved by
the TCEQ. If the permittee has either not implemented the SWMP or not begun to implement
the SWMP because it has not received approval of the NOI and SWMP, then the annual
report may include that information.

If permittees share a common SWMP, all permittees must contribute to a system-wide report
(if applicable);

S

‘Each permittee must sign and certify the annual report in accordance with.30 TAC § 305.128

(relating to Signatories to Reports); and

The annual report must.be submitted to the following address: |

Texas Commission on Environmental Q{ixali’ty
Storm Water & Pretreatment Team; MC - 148

-P.O.Box 13087

Austin, Texas 78711~3087 . :
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A copy of the annual report must also be submitted to the TCEQ Re gional Office that serves
the area of the regulated small MS4.

If available, electronic submission of annual reports is encouraged. The Federal Waste
Reduction Act and the Government Paperwork Elimination Act encourages governmental
agencies to use electronic submission. See the TCEQ website at, www.tceq.state.tx.us for
additional information and instructions.

Part V. Standard Permit Conditions

A.

The permittee has a duty to comply with all permit conditions. Failure to comply with any permit
condition is a violation of the general permit and statutes under which it was issued, and is grounds for
enforcement action, for terminating coverage under this general permit, or for requiring a discharger to
apply for and obtain an individual TPDES permit.

Authorization under this general permit may be suspended or revoked for cause. Filing a notice of
planned changes or anticipated non-compliance by the permittee does not stay any permit condition.
The permittee must furnish to the executive director, upon request and within a reasonable timeframe,
any information necessary for the executive director to determine whether cause exists for revoking,
suspending, or terminating authorization under this general permit. Additionally, the permittee must
provide to the executive director, upon request, copies of all records that the permittee is required to
maintain as a condition of this general permit.

It is not a defense for a discharger in an enforcement action that it would have been necessary to halt
or reduce the permitted activity to maintain compliance with the permit conditions.

Inspection and entry shall be allowed under Texas Water Code Chapters 26-28, Health and Safety
Code §§ 361.032-361.033 and 361.037, and 40 Code of Federal Regulations (CFR) §122.41(i). The
statement in Texas Water Code § 26.014 that commission entry of a facility shall occur according to
an establishment's rules and regulations concerning safety, internal security, and fire protection is not
grounds for denial or restriction of entry to any part of the facility or site, but merely describes the
commission's duty to observe appropriate rules and regulations during an inspection.

The discharger is subject to administrative, civil, and criminal penalties, as applicable, under Texas
Water Code, Chapters 26, 27, and 28, and the Texas Health and Safety Code, Chapter 361 for
violations including but not limited to the following:

a. negligently or knowingly violating CWA, §§ 301, 302, 306, 307, 308, 318, or 405, or any
condition or limitation implementing any sections in a permit issued under CWA, § 402; and

D. knowingly making any false statement, representation, or certification in any record or other
document submitted or required to be maintained under a permit, including monitoring
reports or reports of compliance or noncompliance.

All reports and other information requested by the executive director must be signed by the person and
in the manner required by 30 TAC § 305.128 (relating to Signatories to Reports).
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G. - Authorization under tlns general penmt does not convey p1 opel ty or Waten nghts of any sort and does
not g1 ant any exclusive privilege. :

H.ooon Thc permittee Shall implement its SWMP_ on any. new ‘aré,as under its j'uriédictioﬁ that are located in a
: UA or that are designated by the TCEQ. Implementation of the SWMP in these areas is required three

(3) years from acquiring the new area, or hve (5). years from the date of the original SWMP,
whlchever is later.

Part VI. Authorization for Municipal Construction Activities

The MS4 operator may obtain authorization under TPDES general permit TXR150000 to disclla1'ge storm
water runoff from each construction activity performed by the MS4 operator that results in a land disturbance
of one (1) or more acres of land. Alternatively, the MS4 operator may develop the SWMP to include this
optional seventh (7") storm water MCM if the eligibility requirements in Part VLA. are met. If an MS4
operator decides to utilize this MCM, then the MS4 operator must include the MCM it in its SWMP submitted
with the NOT or.submit an NOC notifying the executive director of the addition of this MCM to its SWMP.
The MS4 operator must identify the geographic area or boundary where the construction activities will be
conducted under the provisions of this general permit. If the small MS4 meets the terms and requirements of
this general permit, then discharges from these construction activities may be authorized under this general
permit as long as they occur within the regulated geographic area of the small MS4. An MS4 operator may
utilize this MCM over additional portions of their MS4 if those areas are also in compliance with all MCMs
listed in this general permit. Even if an MS4 operator has developed this optional seventh storm water MCM,
the MS4 operator may -apply under TPDES general permit TXR150000 for authorization for particular
municipal construction activities including those activities that occur during periods of low potential for
erosion (for which no SWP3 must be developed).

A Eligible Construction Sites
: 'Dlschal ges fr om construction. act1v1t1€s Wlthln the 1egulated area where the MS4 oper ator meets the

definition of construction site operator are eligible for authorization. under this general permit.
Discharges from construction activities outside of the regulated area, whele the MS4 operatcn meets
the definition of construction site operator, are only eligible for auth01 ization under this general permit
in those areas where the MS4 operator meets the requirements of Parts IIL. A 1. through IILA.6 of this
general permit, related to- MCMs. .

B. Dischar ges Eligible for Authorization

1.+ Storm Water Assocmted with Constr uchon Actlwty

. Discharges of storm water runoff f1om small "llld 1a1ge construction activitics may be
authorized under this general permit.
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Discharges of Storm Water Associated with Construction Support Activities

Discharges of storm water runoff from construction support activities, including concrete
batch plants, asphalt batch plants, equipment staging areas, material storage yards, material
borrow areas, and excavated material disposal areas may be authorized under this general
permit provided: '

(a)

®)

(©)

the activity is located within a 1-mile distance from the boundary of the permitted
construction site and directly supports the construction activity;

a storm water pollution prevention plan is developed according to the provisions of
this general permit and includes appropriate controls and measures to reduce erosion
and discharge of pollutants in storm water runoff from the supporting industrial
activity site; and

the construction support activity either does not operate beyond the completion date
of the construction activity or obtains separate TPDES authorization for discharges as
required. '

Non-storm Water Discharges

The following non-storm water discharges from construction sites authorized under this
general permit are also eligible for authorization under this MCM:

(a)

©)
(©)

(d
(©
®
€

discharges from fire fighting activities (fire fighting activities do not include washing
of trucks, run-off water from training activities, test water from fire suppression
systems, and similar activities);

fire hydrant flushings;

vehicle, external building, and pavement wash water where detergents and soaps are
not used and where spills or leaks of toxic or hazardous materials have not occurred
(unless all spilled material is removed)

water used to control dust;

potable water sources including waterline flushings;

air conditioning condensate; and

uncontaminated ground water or spring water, including foundation or footing drains
where flows are not contaminated with industrial materials such as solvents.
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4, Other Permitted Discharges: -

" Any discharge authorized under a separate TPDES or TCEQ permit may be combined with
discharges from construction sites operated by the small MS4,

Limitations on Permit Coverage -

Discharges that ocour after constructlon activities have been completed, and after the construction site

and any supporting activity site have undergone final stabilization, are not eligible for coverage under
Part VI of the genu a] p(,rnm

“ Numeric Effluent lelta’uonsI

All discharges of storm water runoff from concrete batch plaﬁts must be monitored at the following
monlmrmg fr equcncy and comply with the followmg numeric effluent hmltatlons

: o Limitations N Momtonng
Parameter : Daily Maximum ' Frequency
Total Suspended Solids 65 mg/l 1/Year
Oil and Grease - 15 mg/l < 1/Year
pH . between 6 and 9 standard units  1/Year

Storm Water Pollutlon Preventlon Plan (SWP3)

Operators of municipal construction activities that qualify for coverage under this general permit and
that discharge storm water associated with construction activities that reach waters of the U.S. must:

1. develop a SWP3 according to the provisions of this general permit that covers the entire site
' ., and begin implementation of that plan prior to commencing construction activities;

2. post a signed copy of the notice contained in Attachment 1 of this. general permit in a location

- at the-construction site. where it is readily available for viewing prior to commencing

construction activities and maintain the notice in that location untll completion of the
construction activity and.-final stabilization of the site;

3. ensure the project speciﬁcalions allow or pl‘OYidC that adequate BMPs may be developed and
modified as necessary to meet the requirements of this general permit and the SWP3;

4, ensure all contractors are aware of the SWP3 requirements, are aware that municipal
personnel are responsible for the day-to-day oper 21110118 of the SWP3, md who to contact

: concennng SWP3 1equnements and

5. ensure that the SWP3 ident1ﬁes the municipal personnel responsible for implementation of
control measures described in the plan.
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Effective Date of Coverage
Operators of construction activities eligible for coverage under this general permit are authorized to
discharge storm water associated with construction activity from a site 48 hours from the time that the
signed notice is posted at the site.
Deadlines for SWP3 Preparation and Compliance

The SWP3 must:

1. be completed and initially implemented prior to commencing construction activities that result
in soil disturbance;

2. be updated as necessary to reflect the changing conditions of new contractors, new areas of
responsibility, and changes in best management practices; and

3. provide for compliance with the terms and conditions of this general permit.
Plan Review and Making Plans Available

" The SWP3 must be retained on-site at the construction site or made readily available at the time of an
on-site inspection to: the executive director; a federal, state, or local agency approving sediment and
erosion plans, grading plans, or storm water management plans; local government officials; and the
operator of a municipal separate storm sewer receiving discharges from the site.

Keeping Plans Current

The permittee must amend the SWP3 whenever:

1. there is a change in design, construction, operation, or maintenance that has a significant
effect on the discharge of pollutants and that has not been previously addressed in the SWP3;
or '

2. results of inspections or investigations by site operators, authorized TCEQ personnel, or a

federal, state or local agency approving sediment and erosion plans indicate the SWP3 is
proving ineffective in eliminating or significantly minimizing pollutants in discharges
authorized under this general pernit.

Contents of SWP3

The SWP3 must include, at a minimum, the information described in this section.

1. A site description, or project description, must be developed to include:
(a) a description of the nature of the construction activity, potential pollutants and
SOUICES; ‘
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a description of the intended schedule or sequence of major activities that will disturb
soils for major portions of the site;

R S

. the number of acres of the entire.construction site propexty and :th"eyt;o‘.[al number of

acres of the site where construction activities will occur, including off-site material
storage areas, overburden and stockpiles of dirt, and borrow areas;

data describing the soil tﬂ/pe or the quality of any discharge from the site;

a map showing the general location of the site (e.g. a portion of a city or county map);

s

a detailed site map indicating the folidwing:

(1) -  drainage patterns and app1 oximate slopes antlclpated after major grading
activities; - N

(2) . areas where soﬂ disturbance will occur;.

3) areas which will not be disturbed;

(4) .. locations of all major structural controls either planned orin place;

‘(S)v - loéatidns. whe_ré stabilization ﬁl'acticés‘are exﬁéoted. to be usé‘d; ‘

(6) locations of off—éite material, ;&aéte, bonow or eqﬁipmént storage areas;

(7) surface waters (inclﬁding Wetlallas) either adj.acent orin close pl‘éXimi’fy; and

8) locations where storm watel dlSChal geé from the sne dneotly to a surface
water body

the ]ocat1on and desouptlon oi asphalt pl'mts and coner cte pldnts (if any) providing
support to the construction site and that are also authorized under this general permit;

the name of receiving waters at or near the site that willkbe‘ disturbed or that will

., receive discharges from disturbed areas of the project; and

a copy of Part VI of this T PDES genéral perniif. |

The SWP3 must describe the structural and the non-structural controls (best management
practices) that will be used to minimize pollution in runoff. The description must identify the

- general timing or sequence for implementation and the party responsible for implementation,
At a minimum, the description must include the following components:
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Erosion and Sediment Controls

) Erosion and sediment controls must be designed to retain sediment on-site to
the maximum extent practicable with consideration for local topography and
rainfall.

2) Control measures must be properly selected, installed, and maintamed

according to the manufacturer’s or designer’s specifications. If periodic
inspections or other information indicates a control has been used
incorrectly, or that the control is performing inadequately, the operator must
replace or modify thé control.

(3) Sediment must be removed from sediment traps and sedimentation ponds no
later than the time that design capacity has been reduced by 50%.

4 If sediment escapes the site, accumulations must be removed at a frequency
to minimize further negative effects and, whenever feasible, prior to the next
rain event.

(5 Controls must be developed to limit offsite transport of litter, construction

debris, and construction materials by storm water runoff.

Stabilization Practices

The SWP3 must include a description of interim and permanent stabilization practices for the
site, including a schedule of when the practices will be implemented. Site plans should
ensure that existing vegetation is preserved where it is possible.

(@)

(®)

(©)

Stabilization practices may include but are not limited to: establishment of temporary
vegetation, establishment of permanent vegetation, mulching, geotextiles, sod
stabilization, vegetative buffer strips, protection of existing trees and vegetation and
other simtlar measures.

The following records must be maintained and either attached to or referenced in the
SWP3 and made readily available upon request to the parties in Part VLH. of this
general permit:

(D the dates when major grading activities occur;
(2)  the dates when constiuction activities temporarily or permanently cease on a

portion of the site; and
(3) the dates when stabilization measures are initiated.

Stabilization measures must be initiated as soon as practicable in portions of the site
where construction activities have temporarily or permanently ceased, and except as
provided in (1) through (3) below, must be initiated no more than fourteen (14) days
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after the construction 'IC'[IVIT,}/ in that portion of the site has temporarily or
per manently CG’lSGd

: .(l)v : Where the initiation; of stabilization measures by the 14th day after

. construction activity temporarily or permanently ceased is precluded by
snow cover or frozen ground conditions, smblhzatlon measures must be
initiated as soon ag practicable.

@ Where the initiation of stabilization measures by the 14th day after

construction activity has temporarily or permanently ceased is precluded by
seasonably arid conditions, stabilization measures must be initiated as soon
as practicable. These conditions exist in arid areas (areas with an average
rainfall of 0 to 10 inches), semiarid areas (areas with an average annual
rainfall of 10 to 20 inches), and other areas experiencing droughts.

3 Where construction activity on a portion of the site is temporarily ceased and

earth disturbing activities will be resumed within twenty-one (21) days,
temporary stabilization measures do nothave to be mmated on that portion
of site.

Structural Control Practices

The SWP3 must include a description of any structural control practices used fo divert flows
away from exposed soils, to limit the contact of runoff Wlth disturbed areas, or to lessen the
- off-site tlanspmt of eroded soils.

(a)

(b)

Sediment basins are required, where feasible, for common drainage locations that
serve an area with ten (10) or more acres that remain disturbed at any one time.

- Sediment basins may be either temporary or permanent, but must be designed to store

either the calculated volume of runoff from a 2 year, 24 hour storm from acreage

- “«drained, or designed to provide 3,600 cubic feet of storage per'acre drained. When

calculating the volume of runoff from a 2-year, 24-hour storm event, it is not required
to include the flows from offsite areas and flow from onsite areas that are either
undisturbed or have already undergone final stabilization, if these flows are diverted
around both the disturbed areas of the site and the sediment basin. In determining
whether installing a sediment basin is feasible, the permittee may consider factors
such as site soils, slope, available area on site, public safety, and other similar
considerations. Where sediment basins are not feasible, equivalent control measures,
which may include a series of smaller sediment basins, must be used. Ata minimum,

-silt fences, vegetative buffer strips, or equivalent sediment controls are required for

all down slope boundaries (and for those side slope boundaries deemed appropriate
as dictated by individual site conditions) of the construction area.

Sediment traps and sediment basins may be used to control solids in storm water
runoff for drainage locations serving less than ten (10) acres. At a minimum, silt

- fences, vegetative buffer strips, or equivalent sediment controls are required for all
down slope boundaries (and for those side slope boundaries deemed appropriate as
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dictated by individual site conditions) of the construction. Alternatively, a sediment
basin providing storage for a calculated volume of runoff from these areas for a 2-
year, 24- hour storm or 3,600 cubic feet of storage per acre drained may be provided.

Permanent Storm Water Controls

A description of any measures that will be installed during the construction process to control
pollutants in storm water discharges that will occur after construction operations have been
completed must be included in the SWP3. Permittees are only responsible for the installation
and maintenance of storm water management measures prior to final stabilization of the site .

Other Controls

(a) Off-site vehicle tracking of sediments and the generation of dust must be minimized.

®) The SWP3 must include a description of construction and waste materials expected
to be stored on-site and a description of controls to reduce pollutants from these
materials. :

(c) The SWP3 must include a description of pollutant sources from areas other than

construction (including storm water discharges from dedicated asphalt plants and
dedicated concrete plants), and a description of controls and measures that will be
implemented at those sites to minimize pollutant discharges.

Approved State and Local Plans

(a) Permittees must ensure the SWP3 is consistent with requirements specified in
applicable sediment and erosion site plans or site permits, or storm water
management site plans or site permits approved by federal, state, or local officials.

)] SWP3s must be updated as necessary to remain consistent with any changes
applicable to protecting surface water resources in sediment erosion site plans or site
permits, or storm water management site plans or site permits approved by state or
local official for which the permittee receives written notice.

Maintenance

All erosion and sediment control measures and other protective measures identified in the
SWP3 must be maintained in effective operating condition. If through inspections the
permittee determines that BMPs are not operating effectively, maintenance must be performed
before the next anticipated storm event or as necessary to maintain the continued effectiveness
of storm water controls. If maintenance prior .to the next anticipated storm event is
impracticable, maintenance must be scheduled and accomplished as soon as practicable.
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9. - Inspections of Controls

@

-(b)

(ci),'

- Personnel provided by the permittee and familiar with the SWP3 must inspect

disturbed areas of the construction site that have not been finally stabilized, areas
used for storage of materials that are exposed to precipitation, all structural control
measures for effectiveness and necessary maintenance, and locations where vehicles
enter or exit the site for evidence of off-site tracking. Inspections must occur at least

once every fourteen (14) calendar days and within twenty four (24) hours of the end

of a storm event of 0.5 inches or greater. As an alternative, the SWP3 may be
developed to require that these inspections will occur at least once every seven (7)
calendar days; in which case additional inspections are not required following each

_qualifying storm event. If this alternative schedule is developed, the inspection must

occur on a specifically defined day, regardless of whether or not there has been a
rainfall event since the previous inspection,

‘Where sites have been finally or temporarily stabilized, where runoff is unlikely due
- to winter conditions (e.g. site is covered with snow, ice,.or frozen ground exists), or

during seasonal arid periods in arid areas (areas with an average annual rainfall of 0

~ 1o 10 inches) and semi-arid areas (areas with an average annual rainfall of 10 to 20

inches), inspections must be conducted at least once every month.

Personnel provided by the permitteé and familiar with the SWP3 must inspect all

" accessible discharge locations to determine if erosion control measures are effective

in preventing visually noticeable changes to receiving waters, including persistent
cloudy appearance in water color and noticeable accumulation of sediments.

Where discharge locations arc inaccessible, nearby downstream locations must be
inspected to the extent that such inspections are practicable. The frequency for these

'~ inspections must be established by the permittee in the SWP3 with consideration for

local rainfall and soil, but must occur at least once during the construction activity if

- a discharge occurs.

- The SWP3 must be modified based on the results of inspections, as necessary, to

better control pollutants in runoff. Revisions to the SWP3 must be completed within
seven (7) calendar days following the inspection. If existing BMPs are modified or if
additional BMPs are necessary, an implementation schedule must be described in the
SWP3 and wherever possible those changes implemented before the next storm
event. If implementation before the next anticipated storm event is impracticable,

‘these changes must be implemented as soon as practicable. .

A report summarizing the scope of the inspection, names and qualifications of
- personnel making the inspection, the dates of the inspection, and major observations

relating to the implementation: of the SWP3 must be made and retained as part of the
SWP3. Major observations should include: the locations of discharges of sediment
or other pollutants from the site; locations of BMPs that need to be maintained;
locations of BMPs that failed to operate as designed or proved inadequate for a
particular location; and locations where additional BMPs are needed.
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(e) Actions taken as a result of inspections must be described within, and retained as a
' part of, the SWP3. Reports must identify any incidents of non-compliance. Where a
report does not identify any incidents of non-compliance, the report must contain a
certification that the facility or site is in compliance with the SWP3 and this permit.

10. The SWP3 must identify and ensure the implementation of appropriate pollution prevention
measures for all eligible non-storm water components of the discharge.

Additional Retention of Records

The permittee must retain the following records for a minimum period of three (3) years from the date
that final stabilization has been achieved on all portions of the site. Records include:

1. a copy of the SWP3; and

2. all reports and actions required by this general permit, including a copy of the site notice.
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Attachment 1

CONSTRUCTION SITE NOHCE

FOR THE
Texas Commlssmn on Environmental Qu‘lllty
Storm Water Program

TPDES GLNERAL PERMIT TXR(M@OO@

The following information is posted in comphance Wlth Part VI of the Texas Comnnssmn on Environmental Quality’s
(TCEQ) TPDES General Permit Number TXR040000 for discharges of storm water runoff from construction sites that are
operated by small municipal separate storm sewer system operators. Additional 1nformatlon regarding the TCEQ storm
water permit program may be found on the internet at: www.tceq.state.tx.us

Permit Number: O TXRO04

Contact Name and Phone Number:

Project Description: :

(Including estimated start date and either
the projected end date, or date that
disturbed soils will be finally
stabilized)

Location of Storm Water Pollution
Prevention Plan (SWP3):

L (Typed or Printed Name Person C'npletin.g This rtation.) certy under

penalty of law that I have read and understand the eligibility requirements for claiming an authorization under Part VI of
TPDES General Permit TXR040000. A storm water pollution prevention plan has been developed and implemented
according to permit requirements. 1 am aware there are significant penalties for providing false information or for
conducting unauthorized discharges, including the possibility of fine and imprisonment for knowing violations.

Signature - Date
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PERMITTEE NAME/ADDRESS (Include Facility Name/Location if Different)

DISCHARGE MONITORING REPORT (DMR)

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

Attachment 2

{(NPDES)

NOTE: Enter your permit number in the
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FACT SHEET AND EXECUTIVE DIRECTOR'’S
PRELIMINARY DECISION

For proposed Texas Pollutant Discharge Elimination System (TPDES) General Permit No. TXR040000 to
discharge from small municipal separate storm sewer systems (MS4s) into surface water in the state.

Issuing Office:  Texas Commission on Environmental Quality

P.O. Box 13087
Austin, Texas 78711-3087

Prepared by: Wastewater Permitting Section

Date:

Water Quality Division
(512) 239-4671

July 10, 2007

Permit Action: New General TPDES Permit

I1.

I

Summary

The Texas Commission on Environmental Quality (TCEQ) is proposing to issue a general permit
authorizing discharges from small municipal separate storm sewer systems (MS4s) into surface water in

the state. The general permit specifies which MS4s must obtain permit coverage, which are eligible for

waivers, and which must obtain individual permit coverage. The permit also specifies that where
discharges will reach Waters of the United States, a storm water management program must be
developed and implemented, and includes the minimum requirements for the program.

Executive Director’'s Recommendation

The Executive Director has made a preliminary decision that this permit, if issued, meets all statutory
and regulatory requirements. It is proposed that the permit be issued to expire five years from date of
issuance following the requirements of 30 TAC § 205.5(a).

Permit Applicability and Coverage

There are two ways in which a small MS4 would be required to obtain permit coverage. First, the
federal NPDES Phase II storm water rules require authorization for the discharge of storm water from
MS4s located within urbanized areas (UAs) as defined by the U.S. Census Bureau. These MS4s are
often referred to as “regulated” MS4s. In addition, TCEQ can also “designate” an MS4 as requiring
coverage. There are two groups that fall into this category. First, the rules require that TCEQ develop
and apply designation criteria to MS4s located outside of a UA which serve a jurisdiction with 10,000 or
more people, and that have an average density of 1,000 or more people/square mile. Secondly, the rules
require TCEQ to designate any small MS4 as a regulated MS4 where the MS4 substantially contributes
pollutants to a physically interconnected regulated MS4. MS4s meeting either of these criteria would be
referred to as “designated” MS4s. The portion of the MS4 required to meet the conditions of the
proposed general permit is that portion located within a UA, as well as any portion that is individually
designated by the TCEQ. A map detailing UAs located in Texas is available at:

Page 1



FACT SHEET AND EXECUTIVE DIRECTOR’S PRELIMINARY DECISION
Storm Water Discharges from Small MS4s ‘-‘TXRMOOOO

- http://cfpub.cpa.gov/mpdes/stormwater/urbanmapresult.cfim?state=TX

In the preamble to the Phase Il rules (See FR 64, No. 235, p. 68749), the EPA discusses instances where
amunicipal separate storm sewer may not be considered a system. For example, EPA used an example
that a storm sewer serving only a single federal building would not be considered a system, such as a
post office building or an urban office of the National Park Service. EPA further stated that storm -
sewers for state or federal facilities consisting of more than one building may be treated as a single
building rather than as an MS4, and that the permitting authority in each state must determine whether
those complexes should be regulated. The TCEQ agrees that certain complexes may have storm
drainage structures that operate independently of each other (such as roof top drains flowing to the city
street) rather than as a system. The TCEQ believes that most elementary and secondary schools do not
operate a system, and that each school building would normally drain to a: city's MS4 rather than to a
system of drains operated by a school district. Similarly, a public office building complex may include
roof and parking lot drains that flow to another entity’s system. Universities, federal facilities, and many
other public complexes do have a constructed drainage system, which would be defined as a small MS4,
even if the drains eventually reached another MS4. In this general permit, the definition for small MS4
excludes storm drains associated with municipal (publicly owned) office and education complexes,

where the complexes serve a nonremdenhal populatlon and where the bulldmgs are not part of a 1arger
MS4. : : ‘ .

A. ‘Regulated MS4s Subjéct to Perrhitting

The pr oposed general pcrm1t would authm ize the dlSChaI ge of storm water runoff and certain non-
storm water. discharges from the following small MS4s:

1. = MS4s located wholly or pértially within an urbanized area (UA) as defined by the U.S. -
Census Bureau in the 1990 or the 2000 census, and

2, MS4s individually designated by the TCEQ as described in Section IILB. below.

B.  Designated MS4s Subject to Permitting
Certain MS4s may be designated by the TCEQ as requiring permit cOVelage based on federal
requirements at 40 CFR § 122.32(a)(2). The TCEQ has developed the followmg criteria, one or

more of which may be considered in designating an MS4:

1,.  Controls for discharges are detel mined to be necessary for source watelfpl otection of public
dr mkmg water resources based on the results of source water assessments. by the TCEQ:

2. Contr ols for dischar ges are necessary o p1 otect sea glass areas of Texas bays as delineated
by the Texas Parks & Wildlife Department.

3. Controls for dischafges are necessary to protect receiving waters designated a~s~haviﬁg an
exceptional aquatic life use. :
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4, Controls are required for pollutants of concern expected to be present in discharges to a
receiving water listed on the Clean Water Act Section 303(d) list based on an approved total
maximum daily loading plan.

5. Discharges from an adjacent small MS4 are determined by TCEQ to be significantly
contributing pollutants to the regulated MS4. The TCEQ would make this determination
after receiving a written request by a regulated adjacent MS4 operator.

6.  Additional factors relative to the environmental sensitivity of receiving watersheds.

Specific thresholds are not established for each of the designation criteria. Instead, designation
must occur following a case-by-case consideration and is based on a finding that controls are
necessary to protect water quality. If designated, the MS4 operator will be notified by the
Executive Director and allowed to apply for authorization under either the proposed general
permit or an individual TPDES storm water permit. The application for either permit must be
submitted within 180 days of the notice.

The TCEQ applied these designation criteria to the small MS4s located outside of a UA which
serve a jurisdiction with 10,000 or more people, and which have an average density of 1,000 or
more people/square mile. At this time, the TCEQ has not designated any MS4 or portion of an
MS4 that is not located within an urbanized area (UA). Additional MS4s may be designated in
the future, and designated MS4s will be required to submit an NOI and SWMP within 180 days of
being notified in writing of that designation.

Permit Waivers

Two potential waivers from permitting requirements, as allowed in the federal Phase Il rules (40
CFR § 122.32), are included in the proposed permit. '

1. Waiver Option No. 1: The MS4 within an urbanized area may qualify for a waiver if it
serves a population of less than 1,000, and: '

a. the MS4 is not contributing substantially to the pollutant loadings of a physically
interconnected MS4 that is regulated by the TPDES or NPDES storm water program
(40 CFR § 122.32(d)) and

b.  if the MS4 discharges any pollutant(s) identified as a cause of impairment to a
receiving water body, and storm water controls are determined as not needed based
on wasteload allocations that are part of an EPA approved or established "total
maximum daily load" (TMDL) that addresses the pollutant(s) of concern.

C. In order to meet this waiver, an MS4 must submit a letter requesting the waiver

including the certifying statement that the above-described criteria for Waiver Option
No. 1 are met.
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- Waiver Option No. 2: The MS4 within an urbanized area may qualify for a waiver if it

serves a population of less than 10,000 and the TCEQ has evaluated all Waters of the
United States (including small streams, tributaries, lakes, and ponds) that receive a
discharge from the MS4; .and :

a. - for all such waters, the TCEQ has determmed that storm’ water controls are not
-needed ‘based on wasteload allocations that are part of an EPA approved or
established TMDL that addresses the pollutant(s) of concern or, if a TMDL has not v

~+ been developed or approved, an equivalent analysis that determines sources and
allocations for the pollutant(s) of concern; and '

b, the TCEQ has determined that future discharges-from the MS4 do not have the

potential to exceed water quality standards, including impairment of designated uses,
or other s1gn1ﬁcant water quahty 1mpacts mcludlng habitat and blolo glcal impacts.

The recewmg waters’ evaluation is a TMDL—equlvalent evaluation that may be performed
by the MS4 using TCEQ protocol with appropriate guidance from the TCEQ. The

: . evaluation would need to include the pollutants of concern, including at a minimum:
. biochemical oxygen demand (5-day); sediment (or a parameter that addresses sediment such
' as total suspended solids, turbidity, or siltation); pathogens; oil and grease; and any other

pollutant that has been identified as a cause of impairment of any receiving water body.
The MS4 must coordinate with TCEQ Wastewater Perrmttmg staff‘ and Water Quality

- Assessment staff prior to 1n1t1atmg such a study. - R SR

Because of the comprehensive nature of the required receiving water evaluation, and the
necessary finding that future discharges from the MS4 could not potentially exceed water
quality standards, Waiver Option No. 2 will be difficult to obtain. However, this option is

~ allowed by federal rules and is therefore included in the proposed general permit and made

available to certain small MS4s.

Ineligiblé Discharges

‘The following discharges are not eligible for permit coverage under the proposed general permit -
and must obtain coverage under either an individual or an alternative general TPDES permit:

1.

2.

Discharges from medium and large MS4s based on 1990 U.S. Census Bureau data;

Discharges from small MS4s that would cause or contribute to a violation of water quality
standar ds or that Would fail to pr otect and mamtam existing des1gnated uses of receiving

- waters;

New sources or new discharges of the constituents of concern to impaired waters, unless

. otherwise allowable under TCEQ rules, applicable state law, and any TMDL and TMDL

implementation plan that exists for the applicable receiving water;
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Storm water discharges that combine with sources of non-storm water, unless the non-storm
water source is an allowable non-storm water discharge described in the proposed general
permit, or the non-storm water source is authorized under a separate TPDES permit; and

Discharges otherwise prohibited under existing state rules.

Allowable Non-storm Water Discharges

The following non-storm water sources may be discharged from the MS4 and are not required to
be addressed in the MS4's Illicit Discharge and Detection measure, or other minimum control
measures (MCMs), provided that they have not been determined by the MS4 operator to be
substantial sources of pollutants to the MS4: ‘

1.

10.

11.

12.

13.

14.

water line flushing (excluding discharges of hyperchlorinated water, unless the water is first
dechlorinated and discharges are not expected to adversely affect aquatic life);

runoff or return flow from landscape irrigation, lawn irr gation, and other irrigation utilizing
potable water, groundwater, or surface water sources;

discharges from potable water sources;
diverted stream flows;

rising groﬁnd waters and springs;
uncontaminated ground vwater infiltration;
uncontaminated pumped ground water;
foundation and footiné drains;
air-conditioning condensétion;

water from crawl space pumps;
individual residential vehicle washing;
flows from wetlands and riparian h_abitats;
dechlorinated swimming pool discharges;

street wash water;
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- 15, discharges or flows from fire fighting activities (fire fighting activities do not include
.-washing of trucks, runoff water from training activities, test water from fire suppression
systems, and similar activities); and ' ~

16.  other similar occasional incidental non-storm water discharges, unless the TCEQ develops
permits or regulations addressing these discharges. '

Discharge of the waters listed above may contain pollutants that would need to be addressed by

- the MS4. For example, discharges from water line flushing could contain levels of chlorine that
could have an impact on aquatic life, in which case the MS4 may need to require that controls be
put on the discharge of chlorinated water line flushing.

Discharges from MS4 Construction Activities

3 The ‘proposed general permit provides the MS4 with authorization to discharge of storm water
* runoff, and certain non-storm water runoff, from construction sites where the MS4 can meet and
maintain the status as the operator of the construction activity. In order for the MS4 operator to
“cover these activities under this general permit, an optional storm water minimum control measure
(MCM) must be developed and implemented to address these activities. The MCM must describe
the general procedures the MS4 operator will take to develop and implement a storm water
pollution prevention plan (SWP3), with consideration for local weather and soil conditions, and
the steps to be taken to meet and maintain the status as operator at MS4 construction sites. The
permittee must also describe in the MCM the area within which construction related discharges
will be authorized under this general permit. The permittee may choose to cover activities
exclusively within the urbanized area boundary, within corporate limits or extra territorial
jurisdictions (for cities), within special districts (for municipal utility districts and other similar
entities), or within other similar jurisdictional boundaries of the permittee. However, discharges
from construction activities outside of the regulated area, such as outside of the urbanized area or
outside of the area(s) designated by TCEQ, are only eligible for authorization under this general
permit for those areas where the MS4 operator meets the requirements of Parts IILA.1. through
IILA.6 of the general permit, related to MCMs. The notice of intent (NOI) will require the
permittee to provide information or a description on the boundary of coverage.

A separate detailed SWP3 must be developed and implemented for each specific construction site,
Contractors at an MS4 construction site are not required to obtain separate authorization for storm
water discharges where the MS4 operator can meet and maintain the status of sole operator for the
site,- where the contractor does not meet the definition of operator for the site, and where the
SWP3 is developed to address the activities of the contractor,

40 CFR § 122.28(b)(2)(i), as adopted by reference in Title 30, Texas Administrative Code (TAC)
Chapter 205, requires the submittal of an NOI to authorize certain discharges under a general
permit. While 40 CFR § 122.28(b)(2)(v) does allow some exceptions to this requirement, it does
not exclude the permittee from the requirement to submit an NOI for authorization of discharges
of storm water runoff associated with industrial activity. Because federal rules at 40 CER §
122.26(b)(14)(x) includes large construction sites in its definition of industrial activity, discharges
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of construction activity of five or more acres (including activities which are part of a larger
common plan of development) are required to submit an NOIL Therefore, if an MS4 operator
seeks to obtain coverage for these discharges under this proposed general permit, then the MS4
operator must include information on the construction activities on its NOI required under this
general permit. The applicant must develop site-specific information on how construction

- activities will be conducted and SWP3s developed to control pollution. This information must be

formalized as an MCM and incorporated as a part of the MS4 operator’s storm water management
program (SWMP).

The SWMP that is submitted with the NOI must include this optional MCM in order for the
permittee’s construction activities to be eligible for authorization under this general permit. The
NOI will include a certification statement that the MS4 can elect to choose, in which the MS4
operator agrees to comply with the conditions and requirements of the general permit. This
certification on the NOI will satisfy the previously cited regulatory requirement regarding the
NOI. Separate NOIs for each construction activity are not required, provided that the appropriate
information is included in the optional control measure. The MS4 operator must subsequently
develop a separate SWP3 for each large and small construction activity, and must post a
construction site notice that includes a signed certification that a SWP3 was developed and is
implemented according to the conditions and requirements of this general permit. The site notice
can be signed by a person properly authorized by the MS4 operator under 30 TAC § 305.128,
regarding delegation of signatory authority for reports. ‘

If the MS4 operator determines that it does not wish to implement the optional seventh MCM at
the time of original application under this general permit, and-at a later date does choose to utilize
this option, then a notice of change (NOC) will be equivalent to the NOI required under the rules.

If this optional MCM is not developed by the MS4 operator, then discharges of storm water runoff
from large and small construction activities must be authorized under a separate TPDES storm
water permit. Additionally, if the MS4 operator either cannot or chooses not to meet and maintain
the status as the sole operator for any specific construction activity, then authorization under a
separate TPDES permit must be obtained for the additional operators, during construction
activities at that specific site.

- IV. Permit Conditions

A.

Notice of Intent

The proposed permit would require MS4s to submit to the TCEQ a notice of intent (NOI) to
comply with the conditions of the general permit, and a Storm Water Management Program
(SWMP). -

Public Notice and Public Participation

An applicant under the proposed general permit would be subject to the following procedures:
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1. The apphcant must submlt the NOI and attached SWMP to the executive director.
2. Aftel the apphcant receives written instr uotlons from the TCEQ's Office of Chief Clerk, the
. applicant must pubhsh notice of the executive director’s preliminary determination on the -

NOI and SWMP.

- 3. -The notloemust mcludc:*

o

the legal name of the small MS4 operator;
. b, identify whether the NOI is for a new MS$4 or is a renewal of an existing operation;
¢, the address of the apphcant

~d. . abrief summary of the mformatlcm mcluded in the NOI, such as the general locatlon
. of the MS4 and a description of the class1ﬁed recewmg waters that receive the
dischar ges from the MS4,; :

e the looa’uon and maﬂmg addl ess where the. pubhc may prov1de comments to the
TCEQ;

f. . the public location where copies of the NOI and SWMP, as well as the executive
- director's general permlt and fact sheet, may be reviewed; and

g 1f required by the executwe dnecto1 the date time, and location of the public
meetmg :

4. Thls notice must be pubhshed at 1east once in the newspapel of lalgest cnculatlon in the
county where the small MS4 is located.. If the small MS4 is located in multiple counties,
‘the notice must be published at least once in the newspaper of largest circulation in the1
county containing the lal gest resident population. This notice must provide opportunity for
the public to submit comments on the NOI and SWMP. In addition, the notice must allow
the public to request a public meeting. A public meeting will be held if the TCEQ
determines that there is 51g111ﬁcant public interest. ‘

5. The public comment period begins on the first date the notice is published and ends 30 days

. later, unless a public meeting is held. If a public meeting is held, the comment period will

end at the closing of the public'meeting. The public may submit written comments to the

TCEQ Office of Chief Clerk during the comment period detailing how the NOI or SWMP

for the small MS4 fails to meet the technical 1equnements or conditions of this general
permit,
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If significant public interest exists, the executive director will direct the applicant to publish
anotice of the public meeting and to hold the public meeting. The applicant must publish
notice of a public meeting at least 30 days before the meeting and hold the public meeting
in a county where the small MS4 is located. TCEQ staff will facilitate the meeting.

If a public meeting is held, the applicant must describe the contents of the NOI and SWMP.
The applicant must also provide maps and other data on the small MS4. The applicant
must provide a sign in sheet for attendees to register their names and addresses and furnish
the sheet to the executive director. A public meeting held under this general permit is not
an evidentiary proceeding.

The applicant must file with the Chief Clerk a copy and an affidavit of the publication of
notice(s) within 60 days of receiving the written instructions from the Office of Chief Clerk.

The executive director, after considering public comment, must approve or deny the NOI
based on whether the NOI and SWMP meet the requirements of this general permit.

Persons whose names and addresses appear legibly on the sign in sheet from the public
meeting and persons who submitted written comments to the TCEQ will be notified by the
TCEQ’s Office of Chief Clerk of the executive director's decision regardmg the
authorization.

C. Storm Water Management Program (SWMP)

1.

Small MS4s must develop a SWMP, according to the provisions of this general permit, to
the extent allowable under state and local law, to address the portions of the MS4 that are
either located within the UA or that are designated by the TCEQ, with discharges that reach
Waters of the United States. Waters of the United States are defined in the general permit,
Waters of the United States do not include waste treatment systems, including treatment
ponds or lagoons designed to meet the requirements of CWA (other than cooling ponds as
defined in 40 CFR § 423.11(m) which also meet the criteria of this definition). This
exclusion applies only to manmade bodies of water that neither were originally created in
Waters of the United States (such as disposal area in wetlands) nor resulted from the
impoundment of Waters of the United States. Waters of the Umted States do not include
prior converted cropland.

The SWMP is a comprehensive document that details the steps that the MS4 will take to
reduce or eliminate pollutants in storm water discharges to the maximum extent practicable
(MEP). To the extent allowable under local law means that MS4s must develop any
necessary ordinances, regulations, or other regulatory controls to meet the general permit
requirements to the extent that their authority to make such ordinances is not prohibited by
state or federal statutes or regulations. Where the permittee lacks the authority to develop
ordinances or to implement enforcement actions, the general permit states that the permittee
must attempt to enter info inter-local agreements with municipalities in which the MS4 is
located. These inter-local agreements must include procedures for enforcement and
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inspections to the extent necessary to meet the goals of the general permit. Where the
_ permittee is unable to enter into an inter-local agreement, the permittee may report instances

of non-compliance or possible 111101t discharges to the TCEQ's Field Operations Division for
. posmble follow-up investigations and/or enforcement

- The proposed SWMP. requlrements were developed based on feder al Phase II rules
o (pubhshed in the Federal Register 12/08/99); a model MS4 permit that was developed by
~the Environmental Protéction Agency, as well as comments froma stakeholder workgroup.
~ The proposed general permit would allow MS4s to share resources in meeting the
“responsibilities of the SWMP with other regulated MS4s that are either physically

interconnected or that are located in the same watershed. This allowance will help to foster
a more coordinated approach to resolving local water quality issues and to provide a more
. efficient use of local MS4 resources. MS4s may combine or share efforts necessary to meet
the SWMP requirements of the permit, but each MS4 must be separately authorized
~ (individual NOIs are required). Additionally, individual SWMPs must be developed and
maintained by each of the MS4s. Each operator is separately responsible for compliance

with the conditions of the general permit and the SWMP, even if efforts are combined or
. shared between the MS4S

‘2,, “The small MS4 rnust develop a SWMP to include the followmg Six MCMS wh1ch is based

‘on federal rules at 40 CFR § 122.34(b). For each MCM, the small MS4 operator must keep
relevant records in the SWMP:

a.©  Public Education and Outreach on Storm Water Quality Tssues

_ Federal rules at 40 CFR § 122. 34(b)(1) require small MS4 ope1ators to develop a
public education program to distribute educational materials to the community or to
. conduct equivalent outreach activities that will be used to inform the public. The
~ draft general permit allows the MS4 operator to determine the most appropriate
- sections of the population at which to direct the program,; however, they must
consider specific groups as listed in the general permit, or must provide justification

in the SWMP if a listed group is not mcluded in the program.

The outr each must inform the pubhc about the 1mpacts that pollut1011 in storm water
runoff can have on water quality, hazards associated with illegal discharges and

improper disposal of waste and ways they can minimize their 1111pact on storm water
quality.

b, ‘P,u‘blic Involvement/Participation

The MS4 opel ator must 1mplement a pubhc involvement/participation program to
mclude opportunities for constituents within the MS4 area to participate in the
SWMP development and implementation. This requirement is consistent with 40

CFR § 122.34(b)(2). Correctional facilities will not be required to implement this
MCM.
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C.

Ilicit Discharge Detection and Elimination'

(1)

@

®)

Illicit Discharges: The small MS4 operator must develop a section within the
SWMP to establish a program to detect and eliminate illicit discharges to the
MS4. To the extent allowable under state and local law, an ordinance or other
regulatory mechanism must be utilized to prohibit and eliminate illicit
discharges. Program elements must include:

(a) Detection: Thé SWMP must list the techhiques used for detecting illicit
discharges; and

(b) Elimination: The SWMP must include appropriate actions and, to the
extent allowable under State and local law, establish enforcement
procedures for removing the source of an illicit discharge.

Allowable Non-Storm Water Discharges: The non-storm water flows listed in
the general permit will not need to be considered by the small MS4 operator as
an illicit discharge unless the operator of the MS4 identifies the flow as a

-significant source of pollutants to the MS4. In lieu of considering non-storm

water sources on a case-by-case basis, the MS4 operator may develop a list of
common and incidental non-storm water discharges that will not be addressed
as illicit discharges requiring elimination. If developed, the listed sources must
not be reasonably expected to be significant sources of pollutants either
because of the nature of the discharge or the conditions that have been
established by the MS4 operator prior to accepting the discharge to the MS4.
All local controls and conditions established for these discharges must be
described in the SWMP and any changes from the initial SWMP must be
implemented according to Part I1.D.3. of the general permit, and included in
the annual report as described in Part IV.B.2. of the permit.

Storm Sewer Map: The general permit requires that a map of the storm sewer
system must be developed and must include the following:

(a) the location of all outfalls;

(b) thenames and locations of all waters of the U.S. that receive discharges
from the outfalls; and

(c) any additional_ nformation needed to implement the SWMP.

The above mapping requirements are consistent with the federal Phase 2
rules at 40 CFR § 122.34(b)(3)(i1)(A). Inthe Phase 2 Federal Register (FR)
64 68756 dated December 8, 1999,the EPA describes that a map with the
location of all outfalls will help the regulated MS4 to conduct dry weather
field screening for non-storm water flows and to respond to illicit discharge
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reports from the public. EPA recommended that the MS4 operator collect
any existing information from public records, and follows up with field
surveys to verify locations of outfalls.

The SWMP must include the source of information used to devélop the
storm sewer map, including how the outfalls were verified and how the map
will be regularly updated.

«d. - Construction Site Storm 'Water Runoff Control -

The MS4 operator, to the extent allowable under State and local law, must develop,
implement, and enforce a program to reduce pollutants in any storm water runoff to
the MS4 from construction activities that result in a land disturbance of greater than
or equal to.one acre or if that construction activity is part of a larger common plan of
development or sale that would disturb one acre or more of land. Where discrete
construction projects within a larger common plan of development or sale are located
greater than or equal to 1/4 mile apart, and the area between the projects is not being
 disturbed, each individual project can be treated as a separate plan of development or

- sale, prov1ded that any mterconneotmg road, pipeline or utility project that is part of
the same “common plan” is not concurrently being disturbed. For example, if a utility

- company was constructing new trunk lines off an existing transmission line to serve
separate residential subdivisions located more than 1/4 mile apart, the two trunk line

. projects could be considered to be separate projects. If separate construction projects
occur that are part of the same overall project and are less than 1/4 mile apart, then it

would be appropriate to consider the combmed acreage in determining the larger
common plan.

The MS4 operator is not required to develop, implement, nor enforce a program to
reduce’ pollutant discharges from sites where the construction site operator has
obtained a waiver from permit requirements under TPDES General Permit -
- TXR1 50000 based on a low potentnl for erosion.

: (1) The plogxam must 1nclude the development and implementation of, at a
minimum, an ordinance or other régulatory mechanism to require erosion and -
sediment controls, as well as sanctions to ensure comphance to the extent

- allowable under State and: local 1aw

(2) Requirements for construction site contractors to, at a minimum;:
(a) ~ implement appropriate erosion and sediment control BMPs; and
(b)  control waste such as discarded building materials, concrete truck

washout water, chemicals, litter, and sanitary waste at the construction
site that may cause adverse impacts to water quality.
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(3)  The MS4 operator must develop procedures for:

(2) site plan review which incorporate consideration of potenﬁal water
quality impacts;

(b)  receipt and consideration of information submitted by the public; and

(c) site inspection and enforcement of control measures to the extent
allowable under State and local law.

e.  Post-Construction Storm Water Management in Areas of New Development and
Redevelopment

As required under 40 CFR § 122.34(b)(5), the MS4 operator must develop,
implement, and enforce a program (to the extent allowable under State and local
law) to address storm water runoff from new development and redevelopment
projects that disturb greater than or equal to one acre of land that discharge into the
MS4. The program must ensure that controls are in place that would prevent or
minimize water quality impacts. The MS4 operator is required to:

(1) Develop and implement strategies which include a combination of structural
and/or nonstructural BMPs appropriate for the community; '

(2) . Use an ordinance or other regulatory mechanism to address post-construction
runoff from new development and redevelopment projects to the extent
allowable under State and local 1aW and

(3) Ensure adequate long-term operation and maintenance of BMPs.
f. Pollution Prevention / Good Housekeeping Measures for Municipal Operations

The general permit requires that a section within the SWMP be developéd to
establish an operation and maintenance program that will help to prevent or reduce
pollutant runoff from municipal operations.

(1) Good Housekeeping and BMPs: The small MS4 operator must identify (and
cither implement or continue) housekeeping measures and BMPs to prevent or
reduce pollutant runoff from municipal operations such as parks and fleet
maintenance areas.

(2) Training: The operator must develop a training program for all employees
responsible for the municipal operations which are subject to the pollution
prevention/good housekeeping program. This training must include materials
directed at preventing and reducing storm water pollution from municipal
operations. Materials may be developed, or obtained from other organizations
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and sources, and examples or descriptions of the materials must be included in
the SWMP. _ , ‘

3) Structural Control Maintenance: The MS4 operator must maintain any
' structural controls at a frequency determined by the MS4 operator, consistent
with maintaining the effectiveness of the BMP.

(4) Disposal of Waste: Waste removed from the MS4 and waste that is collected
as a result of maintenance of storm water structural controls must be properly
disposed. A section within the SWMP must be developed to include
procedures for the proper disposal of waste, including dredge spoil,
accumulated sediments, and floatables.

(5)  Municipal Operations and Industrial Activities: The SWMP must include a

- list of all municipal operations that are subject to the operation, maintenance,

or training program developed under the conditions of this section; as well as

municipally owned or operated industrial activities that are subject to TPDES
storm water regulations. R

3. The small MS4 may develop an optional seventh MCM for discharges from construction

activities, and may obtain authorization under this general permit for discharges from

-construction activities where the MS4 is the operator. In order to qualify for this provision,

MS4s must maintain control over the plans and specifications of the construction activity,

or must maintain the status of the operator with day-to-day operational control over the

construction site, to the extent necessary to meet the requirements of the SWP3 for that site.

" Implementation of this minimum measure allows the MS4 to obtain this necessary

authorization under the terms of this five-year term permit and replaces the requirement to

seek separate permit coverage for each construction activity that it conducts. Where the

- MS4 is able to demonstrate itself to be the sole operator for these activities, by meeting both

criteria listed in the definition of "construction site operator,” contractors would not have to

seek separate authorization. This provision is allowed for construction activities located in

the regulated area, such as within a UA or within an area desighated by TCEQ, MS4s are

required to summarize in the annual report pertinent information related to the construction -

activities performed in the previous year. As discussed above in Section IILE., MS4s

electing this provision must notify the TCEQ upon submittal of the NOI form, along with

an attached SWMP that includes this measure. Utilization of the optional seventh MCM

- does not preclude an MS4 from obtaining coverage under the TPDES Construction General
Permit, TXR 150000, or under an individual TPDES permit.

4, SWMP Implementation.,

~ The SWMP may be implemented on a scheduled stepwise basis throughout the term of the
‘general permit. If full development and implementation of the SWMP is not practicable,
then the program must be developed with targeted milestones establishing a schedule that

~ represents the “maximum extent practicable.” Implementation must be initiated upon
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receipt of written approval from the TCEQ of the NOI and SWMP The general permit
contains provisions that allow revisions to the SWMP throughout the term of the permit,
without immediate notification to the TCEQ, so that SWMPs can be adjusted based on
experiences and findings to become more effective and efficient. Schedules for SWMP
implementation, the status of the implementation schedules, and modifications to the
SWMP must be summarized in the annual report. These permit provisions allow MS4sto
develop and implement SWMPs according to available funding, manpower, and ability and
allow for revisions where more efficient or effective BMPs are identified. Complete
implementation of the SWMP is required within five years from the date of issuance of the
general permit.

‘Federal rules at 40 CFR § 123.35(g) require permitting authorities to issue a menu of BMPs

to assist small MS4s in complying with the Phase 2 regulations. The TCEQ has adopted
the EPA menu of BMPs by including that menu as a resource. to small MS4s through
a link on the TCEQ storm water web page at:

http://cfpub.epa.gov/npdes/stormwater/menuofbmps/menu.cfm.

" D. Reporting Requirements

1.

The proposed general permit requires MS4s to provide documentation on the development,
implementation, and evaluation of the SWMP. The documentation must be included as a
part of the SWMP and may be required to be submitted in the annual report. The
preparation and review of the annual report by the MS4 may ensure progressive
improvement of storm water controls and reduce pollutants to the maximum extent
practicable. At a minimum, the documentation must include:

a. a list of any public or private entities assisting with the development or
implementation of the SWMP;

b.  alist of all best management practices (BMPs) and measurable goals for each of the
MCMs;

. a description of how each measurable goal will be evaluated;

d a summéry that addresses the overall program, including how the BMP’s and
measurable goals were selected; '

e.  ifapplicable, alist of all permittees which share responsibilities for implementing an
SWMP or portions of an SWMP, and a list of each of their responsibilities for the

development and implementation of the SWMP; and

f. if applicable, a summary that describes why the permittee chose to share resources to
fulfill the SWMP, and how each participant benefit.
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2. Additionally; the MS4 must evaluate the following items and must include the information
in an annual report:. . .. S o . :

a. program compliancc;
b. 7_ ‘ ‘t‘he appropriatene‘ssfof thej éh,osen BMPS\; and
c. progre;és toWe‘lrdjachieV‘ing idelitiﬁea measurable go‘aklsf
V. Addresses | o | J o
Questions concerning this proposed draft general permit should be sent to:

Storm Water & Pretreatment Team
Wastewater Permitting Section (MC-148)
Water Quality Divisio

TCEQ '

P.O. Box 13087

Austin, TX 78711-3087 -

(512) 239-4671

Comments regarding the proposed draft general permit should be sent to: - i

* Chief Clerk’s Office (MC-105)
TCEQ - .
P.O. Box 13087 ,
Austin, TX 78711-3087

Supplementary information on this Fact Sheet is organized as follows:

VI. - Legal Basis :
VII.  Regulatory Background,
VIIL.  Permit Coverage ‘
IX. Technology-Based Requirements
X. Water Quality-Based Requirements
X1 Monitoring C e
XII.  Procedures for Final Decision
XIII.  Administrative Record

VI. Lega‘l Basis '

§26.121 of the Texas Water Code (TWC) makes it unlawful to discharge pollutants into or adjacent to water
in the state except as authorized by a rule, permit, or order issued by the commission. TWC, § 26.027
authorizes the commission to issue permits and amendments to permits for the discharge of waste or pollutants
into or adjacent to water in the state. TWC, § 26.040 provides the commission with authority to amend rules
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adopted under TWC § 26.040 prior to amendment of the statute by House Bill (HB) 1542 in 1997, and to
authorize waste discharges by general permit. On September 14, 1998, the TCEQ received authority from the
United States Environmental Protection Agency (EPA) to administer the Texas Pollutant Discharge
Elimination System (TPDES). The TCEQ and the EPA have signed a Memorandum of Agreement (MOA)
which authorizes the administration of the National Pollutant Discharge Elimination System (NPDES) program
to the TCEQ as it applies to the State of Texas.

CWA, §§ 301, 304, and 401 (33 United States Code (USC), §§ 1331, 1314, and 1341) include provisions

which state that NPDES permits must include effluent limitations requiring authorized discharges to: (1) meet

standards reflecting levels of technological capability; (2) comply with EPA-approved staté water quality
standards; and (3) comply with other state requirements adopted under authority retained by states under CWA,
§ 510, 33 USC, §1370.

Regulatory Background

The 1972 amendments to the Federal Water Pollution Control Act, later referred to as the Clean Water Act
(CWA), prohibit the discharge of any pollutant to navigable waters of the United States from a point source
unless the discharge is authorized by an NPDES permit. Efforts to improve water quality under the NPDES
program traditionally have focused on reducing pollutants in industrial process wastewater and municipal
sewage treatment plant discharges. Over time, it has become evident that more diffuse sources of water
pollution, such as storm water runoff from MS4s, are also significant contributors to water quality problems.
EPA developed permit requirements for MS4s that are intended to improve water quality by reducing the
quantity of pollutants that storm water discharges into storm sewer systems during storm events.

In 1990, EPA promulgated rules establishing Phase I of the NPDES storm water program. Phase I addresses |
discharges from medium and large MS4s, which are those MS4s serving a population more than 100,000
people, based on the 1990 census. Phase I MS4s were required by the EPA to obtain individual NPDES

permits. No additional Phase I MS4s will be created by later census results. The federal Phase II storm water

regulations extend permitting requirements to certain “small” MS4s, and require a more general storm water
management program than was required for medium and large MS4s. The Phase I regulations were published
on December 8, 1999 in the Federal Register, requiring affected small MS4s to obtain permit coverage by
March 10,2003. The Phase Il regulations are identified in federal rules at 40 CFR §§ 122.30 through 122.37,
which were adopted by the TCEQ at 30 TAC § 281.25(b). This proposed TPDES general permit would offer
the necessary authorization for these MS4 discharges.

Permit Coverage

A. The proposed general permit would apply to discharges of storm water runoff associated with small
MS4s. The guidelines for small MS4s were published in the Federal Register on December 8, 1999
(64 FR 68722).

B. Applicants seeking authorization to diécharge storm water runoff from small MS4s under the

conditions and requirements of the proposed general permit must submit a completed Notice of Intent
(NOI) on a form approved by the executive director, as well as a description of the SWMP. The NOI
form will include at a minimum, the legal name and address of the owner and operator, the facility
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‘name and address, specific description of its location, (including the street address, if applicable, and
‘county), the type of facility and discharge, the name of the receiving water, the boundary of the area
- where construction activities are covered under the general permit (if the optional MCM is developed),
and any other information requested by the TCEQ. The NOImust be signed according to TCEQ rules
- at 30 TAC § 305.44, which establishes requirements regarding who may sign an application for a
permit applicant, and requires that a legal certification be made regarding the permit application. The
specific language in this rule can be found at http://info.sos.state.tx.us/pls/pub/readtac$ext. viewtac, by
-searching Title 30, Texas Administrative Code (TAC), Chapter 305, Subchapter C (related to
Apphcatron for Perrmt) | .

j MS4 oper ators can locate mfonnation regarding the classified segment(s) receiving the discharges
from the MS4 in the "Atlas of Texas Surface Waters" at the following TCEQ web address. Thls
document mcludes identification numbers, descriptions, and maps:

http: //WWW tceq.state.tx. us/comm exeo/fomns pubs/pubs/ ei/gi-3 l6/mdex html

: .MS4 opel ato1s can find the latest EPA- approved hst of impair ed water bodies (the Texas 303(d) Llst)
-at the following TCEQ web address:

http //www tceq.state. tx us/oomphance/momtor1112/water/quahtv/data/wqm/305 303.html -

- Submrssmn ofan NOI and SWMP is an acknowledgment by the regulated MS4 that the condltlons of
this general permit are applicable to the proposed discharges and that the applicant agrees to comply
with the conditions of the general permit. Discharge authorization begins when the applicant is
.. notified by TCEQ that the NOI and SWMP have been admlmstratlvely and technically reviewed, and

- .the applicant has followed the public participation provisions in the general permit. ‘The documents

must be submitted by certified mail, return receipt requested, to the address indicated on the NOI
form. Following review of the NOI, SWMP, and any public comments received on the application,
the Executive Director will determine that: 1) the submission is complete and confirm coverage by
- providing a notification and an authorization number, 2) the NOI and/or SWMP are incomplete and
~deny coverage until a complete NOI and/or SWMP are submitted, or 3) approve the NOI and/or
SWMP with revisions and provide a written description of the required revisions along with any
. compliance schedule(s), or 4) deny coverage and provide a deadline by which the MS4 operator must
submit an application for an individual permit. Denial of coverage under the general permit is subject
to the requirements of 30 TAC § 205.4(c). - After receiving written approval from the TCEQ), the

applicant must implement the approved SWMP in accordance with the terms and conditions of the
general permit.

. Ifthe operational control of the MS4 changes, the present operator must submit an NOT and the new
operator must submit an NOI'and SWMP to obtain authorization under this general permit, The NOT
and NOI must be submitted concunently no greater than 10 days after the change oceurs,

A pelmrttee must uubmlt current information to the executive dlI‘CClOT by submlttmg a Notice of
- Change (NOC) not later than 30 days before a change in information previously provided to the
executive director within an NOI occurs. An NOC is also required for changes to the SWMP that are
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made after TCEQ has approved the NOI and SWMP. If changes are proposed before the applicant has
received written approval of the NOI and SWMP from the TCEQ, then this information must be
submitted in a letter as supplemental application information. An NOC must be signed according to
TCEQ rules at 30 TAC § 305.44.

A discharger may terminate coverage under this general permit by providing a Notice of Termination
(NOT) on a form approved by the executive director. The NOT must be signed according to TCEQ
rules at 30 TAC § 305.44. Authorization to discharge terminates at midnight on the day that an NOT
is postmarked for delivery to the TCEQ. If TCEQ provides for electronic submission of NOTs during
the term of this permit, authorization to discharge terminates 24 hours following confirmation of
receipt of the electronic NOT form by the TCEQ.

Technology-Based Requirements

The conditions established by this general permit are based on Section 402(p)(3)(B) of the Clean Water Act
(CWA) which mandates that a permit for discharges from MS4s must:

A,

B.

effectively prohibit the discharge of non-storm water to the MS4; and

require controls to reduce pollutants in discharges from the MS4 to the maximum extent practicable
(MEP) including best management practices (BMPs), control techniques, and system, design and
engineering methods, and such other appropriate provisions.

The conditions of the proposed general permit have been developed to comply with the technology-
based standards of the Clean Water Act. The draft general permit includes an SWMP requirement that
includes MCMs utilizing a series of BMPs, rather than numeric limitations, to address the minimization
of pollutants in storm water discharges to Waters of the United States. The Federal Phase Il regulations
define a small MS4 SWMP as a program comprising of at least six MCMs that collectively are expected
to result in significant reductions of pollutants discharged into receiving water bodies. Implementation
of the MEP standard will typically require the development and implementation of BMPs and the
achievement of measurable goals to satisfy each of the six MCMs. TCEQ believes that the requirements
of the general permit, if properly implemented, will meet the MEP standard required in the federal rules
at 40 CFR § 122.34. :

A statement is included in the general permit which indicates that the BMPs included in the SWMP
constitute effluent limitations for the purposes of compliance with 30 TAC Chapter 319, Subchapter B.
The proposed general permit provides for development of an optional 7" MCM that would authorize an
MS4 to discharge storm water runoff from construction activities disturbing one or more acres where it
is the operator. This provision allows the MS4 the option of separate coverage for these construction
activities under TPDES general permit TXR040000 rather than the Construction General Permit,
TXR150000. The following proposed limitations and monitoring frequencies are applicable to storm
water discharges from concrete batch plants authorized as a support activity at regulated construction
sites: \
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AR © Limitations =~ -’ " Monitoring

Parameter - ' Daily Maximum -+ - Frequency'-
. Total Suspended Solids 65 mg/l : - 1/Year
Oil and Grease : 15 mg/l - ‘ : "~ 1/Year

pH o between 6 and 9 standard units 1/Year

Water Ouahtv~Bﬂsed Reqmrements

The T exas Surface Water Quality Standards (TSWQS) found at30 TAC Chapter 307 state that “surface waters
will not be toxic to man, or to terrestrial or aquatic life.” The methodology outlined in the “Procedures to
Implement the Texas Surface Water Quality Standards” is designed to ensure compliance with 30 TAC
Chapter 307. Specifically, the methodology is designed to ensure that no source will be allowed to discharge
any waste which: (1) results in instream aquatic toxicity; (2) causes a violation of an applicable narrative or
numerical state water quality standard; (3) results in the endangerment of a drinking water supply, or (4) results

“in aquatic bioaccumulation which threatens human health.

TPDES permits contain technology—based effluent limits reflecting the best controls available. Where these
technology-based permit limits do not protect water quality or the désignated uses, additional conditions are
included in the TPDES permits, which may include discharge limitations. State narrative and nurmetical water
quality standards are used in conjunction with EPA criteria and other toxicity databases to determine the
adequacy of technology-based permlt limits and the need for additional water-quality-based controls.

TPDES storm water permits do not typically contam water-quality-based effluent limits (WQBELS) As stated
in 30 TAC § 307.8(¢), controls on the quality of permitted storm water discharges are largely based on
implementing BMPs and/or technology-based limits in combination with instream monitoring to assess
standards attainment and to determine whether additional controls on storm water are needed. Also, according
to EPA rules at 40 CFR § 122.34(a), narrative effluent limitations requiring implementation of BMPs are

- generally the most appropriate form of effluent limitations when designed to satisfy technology requirements
+ (including reductions of pollutants to the maximum extent practicable) and to protect water quality for small

MS4s. It has been preliminarily determined that where permit requirements are properly implemented no
significant degradation is expected and existing uses will be maintained and protected.

v Monitoring

If the MS4: discharges storm water from a construction project authorized under this' general pe'lmlt that
includes a supporting concrete batch plant, compliance monitoring is required. Discharges from the batch -
plant must be samplcd at a minimum frequency of once pel year (l/yeal)

The MS4 operator may addl‘uonally sample dischar gss ﬁom the MS4 in order to assess the effectiveness of

storm water MCMs, measure the effectiveness of BMPs, to detect illicit discharges to the system or for othel
similar reasons. :
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Procedures for Final Decision

The MOA between the EPA and TCEQ provides that EPA has no more than 90 days to comment, object, or
make recommendations to the draft general permit before it is proposed for consideration by the
Commissioners of the TCEQ. According to 30 TAC Chapter 205, when the initial draft general permit is
submitted for public comment prior to being proposed to the Commission of the TCEQ, notice must be
published, at a minimum, in at least one newspaper of statewide or regional circulation. The commission may

-also publish notice in additional newspapers of statewide or regional circulation. Mailed notice must also be

provided to the following:

A.

the county judge of the county or counties in Whlch the discharges under the general permit could be
located;

if applicable, state and federal agencies for which notice is required in 40 CFR, §124.10(c);

. persons on a relevant mailing list kept under 30 TAC § 39;407, relating to Mailing Lists; and

any other person the executive director or chief clerk may elect to include.

After notice of the initial draft permit is published in the Texas Register and the newspaper, the public
will have 30 days to provide public comment on the IDP.

Any person, agency, or association may make a request for a public comment meeting on the proposed
general permit to the executive director of the TCEQ before the end of the public comment period. A
public comment meeting will be granted when the executive director or commission determines, on
the basis of requests, that a significant degree of public interest in the draft general permit exists. A
public comment hearing is intended for the taking of public comment, and is not a contested case
proceeding under the Administrative Procedure Act. The executive director may call and conduct
public meetings in response to public comment.

If the executive director calls a public meeting, the commission will give a minimum of 30 days public
notice in the Texas Register of the date, time, and place of the meeting, as required by commission
rules. The public notice for the draft general permit and for the public meeting(s) may be combined.
The public comment is automatically extended until the conclusion of all public meetings on the draft
general permit. The executive director shall prepare a response to all significant public comments on
the draft general permit raised during the public comment period. The proposed general permit will
then be filed with the commission to consider final authorization of the permit. The executive
director's response to public comment shall be made available to the public and filed with the chief
clerk at least ten days before the commission acts on the proposed general permit.

During the initial development of the draft permit, the TCEQ published notice of availability and an
announcement of public hearings for this permit in The Dallas Mor ning News, El Paso Times, The
Monitor (McAllen), Amarillo Globe News, Houston Chronicle, and San Antonio Express News on
September 27, 2002, Public meetings were held in Arlington on October 28, 2002; Houston on
October 29, 2002; and San Antonio on November 4, 2002. The original comment period ended on
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FACT SHEET AND EXECUTIVE DIRECTOR'S PRELIMINARY DECISION
Storm Water Discharges from Small MS4s - TXR040000 ’

November 15,2002. On September 15, 2003, the U.S. 9" Circuit Court of Appeals (Court) issued a
revised panel decision, which denied all petitions for rehearing and remanded portions of the rule
affecting small MS4s to the EPA. ‘The Court found that portions of the federal regulations were not
consistent with the Clean Water Act, because the Phase II rules did not address permitting authority
- review of notices of intent (NOIs), public participation in the permitting process, and public
- availability of NOIs. The EPA, by memorandum dated April 16, 2004; provided ‘guidance for
permitting authorities to issue general permits consistent with the panel decision. The TCEQ proposes -
~to publish notice of the revised draft permit in accordance with the procedures discussed above.

Administrative Record

The follbWing sedtiéh is a list of the fa(;,t Sheét citations to applicégle s‘tatut-ofy or'reéulafbry‘ provisions and
appropriate supporting references. :
A, Codeof Federal Regulations (CFR) and Federal Register (FR) Citations ’4
40 C']_?R‘(.j}xépter‘ 122 ,. o | R |

F ede;fdl Registef dated'February 17, ‘1‘V998 (Volume 63 , No. 31, P:ag‘es %858—290‘6) |

Federal Register dated December 8, 1999 (Volume 64, No, 235, Pages 68732-6885 1)

B, Letters/Memoranda/Records of Communication

‘Memorandum fvr'om the U.S. EPA. (Hdn_lon) dated April 16, 2004 from, "Implementiﬁg the Partial
Remand of the Stormwater Phase II Regulations Regarding Notices of Intent & NPDES General
Permitting for Phase I1 MS4s." IR ' ' :

‘Cormnent‘ letters received during initial pu’bl‘i‘c/: notice period.

Stakeholder comments provided to the TCEQ.

Memo from the Water Quality Standards Team of the Water Quality Assessment Section of the
TCEQ. ) T R

C. Miscéllanebus
-U.S.‘Environmental Protection Agency's Model Permit, “National Pollutant Discharge Elimination
System General Permit for Discharges from Large and Small Construction Activities,” draft dated

September 7, 2001.

Us. Environmental Protection Agency’s Fact Sheet No. 2.0, “Storm Water Phase II Final Rule - Small
MS4 Storm Water Program Overview,” January 2000 (EPA 83 3-F-00-002).
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FACT SHEET AND EXECUTIVE DIRECTOR'S PRELIMINARY DECISION
Storm Water Discharges from Small MS4s - TXR040000

U.S. Environmental Protection Agency’s Fact Sheet No. 2.1, “Storm Water Phase IT Final Rule -
Who's Covered? Designation and Waivers of Regulated Small MS4s,” January 2000 (EPA 833-F-00-
003).

U.S. Environmental Protection Agency’s Fact Sheet No. 2.2, “Storm Water Phase I Final Rule -
Urbanized Area - Definition and Description,” December 1999 (EPA 833-F-00-004).

The Clean Water Act, 33 U.S.C. Chapter 26
Quality Criteria for Water (1986), EPA 440/5-86-001, 5/1/86.

The State of Texas Water Quality Inventory, 13th Edition, Publication No. SFR-50, Texas Natural
Resource Conservation Commission, December 1996.

_Texés Surface Water Quality Standards, 30 TAC Sections 307.1-307.10 (21 TexReg 9765, 4/30/97).

"Procedures to Implement the Texas Surface Water Quality Standards,” Texas Commission on
Environmental Quality, January 2003.

TCEQ Rules.

30 TAC Chapters 39, 205, 213, 281, 311, 305, 307, 309, 319, 321, 331
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EXHIBIT B



EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT ON GENERAL PERMIT NO.
TXR040000 '

The executive director of the Texas Commission on Environmental Quality (commission or TCEQ) files
this Response to Public Comment (Response) on Texas Pollutant Discharge Elimination System
(TPDES) General Permit No. TXR040000. As required by Texas Water Code (TWC), §26.040(d) and '
30 Texas Administrative Code (TAC) §205.3(c), before a general permit is issued, the executive director
must prepare a response to all timely, relevant and material, or significant comments. The response must
be made available to the public and filed with the Office of the Chief Clerk at least ten days before the
commission considers the approval of the general permit. This response addresses all timely received

‘ public comments, whether or not withdrawn. Timely public comments were received from the following

persons:

Cameron County Drainage District No. 3, Cameron County Drainage District No. 5, Galveston County
Consolidated Drainage District, Jefferson County, City of Groves, Jefferson County Drainage District
No. 7, City of Nederland, City of Port Arthur, and City of Port Neches (Group 1); Texas Cities Coalition
on Storm water, City of Longview, and City of Grapevine (TCCOS); Bexar County Environmental
Services (BCES), Carroll & Blackman, Tnc. (Carroll & Blackman), Carter & Burgess, City of Austin
(Austin), City of Bunker Hill Village (Bunker Hill), City of Cedar Hill Public Works Department (Cedar
Hill), City of Cleburne (Cleburne), CTS Environmental (CTS), Dallas Area Rapid Transit (DART),
Department of the U.S. Army at Fort Hood (Fort Hood), Dyess Airforce Base (DAFB), Dallas/Fort
Worth International Airport (DFW), Dodson & Associates, Inc. (Dodson), Environmental Integrated
Services, Inc. (EIS), City of Euless (Euless), City of Farmers Branch (Farmers Branch), Freese and
Nichols, Inc. (Freese & Nichols), City of Grand Prairie (Grand Prairie), City of Grapevine (Grapevine),
Galveston County Health District (GCHD), City of Houston (Houston), Houston Builders Association
(HBA), Houston Council of Engineering Companies, Inc. (HCEC), Harris County Flood Control District
(HCFCD), Harris County Storm Water Quality Section (Harris County), Llo§d7 Gosselink, Blevins,
Rochelle, Baldwin & Townsend, P.C. (Lloyd Gosselink), City of Lubbock (Lubbock), Mathews &
Freeland, 1.L.P. (Mathews & Freeland), City of Missouri City (Missouri City), Russell, Moorfnan &
Rodriguez, L.L.P. (Russell Moorrhan), National Aeronautics and Space Administration (NASA), North
Central Texas Council of Governments (NCTCOG), North Central Texas Regional Storm Water
Management Coordinating Council (NCTRSW), Save Our Springs Alliance (SOS), Sunland Group
(Sunland), Tarrant County, Texas Association of Counties (TAOC), City of Tyler (Tyler), Texas



Department of Criminal Justice (TDCI), Texas Conference of Urban. Counties (TCUC), Texas
Department of T ransp01tat10n (TxDOT), Texas Department of Transportation - Houston District
(TxDOT-Houston), Texas Department of Transp01 tation, Lubbock District (TXDOI -Lubbock), Bob
Tome (Tome), Travis County, United States.Department of the Interior, Fish and Wildlife Service
(FWS), City of Universal City (Universal City), and Vinson & Elkins (V&E).

Background R I TSP P

Thls general permit would authorize dlscharges of storm water and certain non-storm water discharges
. from small municipal separate storm sewer systems (MS4S) Federal Phase it storm Water regulatlons |
adopted by TCEQ extend storm water penmttmg requirements to small MS4s located in urbanized areas
and issuing this permit provides initial coverage for regulated small MS4s.. Under the permit, small -
MS4s will only be authorized to discharge following the development and 1mplementat10n ofa
comprehensive storm 'wziter) management program (SWMP). Each regulated small MS4 operator must

develop the six minimum control measures (MCMs) according to the provisions of the per“mit.v

The permit is proposed under the statutory authority of: 1) TWC, §26.121, which makes it unlawful to
discharge poilutants into or adjacent to water in the state except as authorized by a 1'ule;_ permit, or ordgr_
issued by the commission; 2) TWC, §26.027, which authorizes the commission to issue permits and
amendments td permits for the discharge of Wa’ste or pollutants into or adjacent to water in the state; and
3) TWC, §26.040, which provides the commission with authority to amend rules to authorize waste

discharges by general permit.

"On September 14,1998, the TCEQ received authority from the United St‘a’[‘es Environmental Proteétion
Agency (EPA) to administer the Texas Pollutant Discharge Elimination Syétern (TPDES) program.

" TCEQ «nd the EPA have a Memorandum of Agreement (MOA) which authorizes the adlninisﬁ'ation’of

the National Pollutant Discharge Elimination Syétem (NPDES) program by the TCEQ as it appliés to the

State of Texas. ’

The federal Phase II storm water regulations were published on December 8, 1999 in the Federal )
Register, requiring regulated small MS4s to obtain permit coverage by March 10, 2003. The Phase II
small MS4 regulations are in the federal rules-at 40 Code of Federal Regulations (C.F.R.) § §122.30



through 122.37, which were adopted by reference as amended by TCEQ at 30 TAC §281.25(b). TCEQ
did not adopt by reference the guidance in 40 CFR. §122.33 and §122.34.

Storm water and certain non-storm water discharges from medium and large MS4s, those operated within
cities with a population of 100,000 or more, are currently authorized under NPDES individual storm
water permits. These permits were issued by EPA according to the federal requirements for Phase I of
the NPDES storm water regulations, for terms not to exceed five years. These permits are being reissued

as TPDES individual storm water permits as they expire.

Notice of availability and an announcement of public meetings for this permit were published in the
Dallas Morning News, El Paso Times, The Monitor (McAllen), Amarillo Globe News, Houston
Chronicle, and San Antonio Express News on September 27, 2002. Public meetings were held in
Arlington on October 28, 2002; Houston on October 29, 2002; and San Antonio on November 4, 2002.

The original comment period ended on November 15, 2002.

On September 15, 2003, the U.S. 9th Circuit Court of Appeals (Court) in Environmental Defense Center
v. EPA, 344 F.3d 832 (9th Cir., 2003) issued a revised panel decision, which denied all petitions for
rehearing and remanded portions of the Phase Il rules affecting small MS4s to EPA. The Court found
that portions of the federal regulations were not consistent with the Clean Water Act (CWA) because the
Phase Il rules did not address permitting authority review of notices of intent (NOIs), public participation
‘in the permitting process, and public availability of NOIs. The EPA, by memorandum dated April 16,
2004, provided guidance for permitting authorities to issue general permits consistent with the panel
decision. TCEQ revised the draft permit in accordance with the EPA memorandum. Notice of the
proposed permit and an announcement of a public meeting on the revised permit were published in the
Dallas Morning News, El Paso Times, The Monitor (McAllen), Amarillo Globe News, Houston
Chronicle, San Antonio Express News, and Waco Tribune Herald on August 22, 2005, and in the Abilene
Reporter-News, Beaumont Enterprise, San Angelo Standard-Times, and Tyler Morning Telegraph on
August 26, 2005. A public meetng was held in Austin on September 29, 2005, and the comment period

ended at the close of the public meeting.

Comments and responses are organized by section with general comments first. Some comments have
resulted in changes to the permit. Those comments resulting in changes were identified in the respective

responses. All other comments resulted in no changes. Changes made to the re-noticed permit based on



2002 comments are addressed by section after those comments that were received in either 2002 or 2005 _
that resulted in no changes or changes to the re-noticed permit. Due to the large number of comments .

received, some separate comments are combined with other related comments.
General Comments

Comment 1: 7 ' : , v

FWS comments that the permit does not contain adequate procedures to determine if storm water ‘
management programs (SWMPs) that were developed and 1mplernented under the requirements of the
permit will minimizé harm to listed endangered spemes and critical habitats. FWS comments that the
permit does not specifically identify the aquatic and water dependent federally listed species as a part of
TCEQ rev1ew process for authorizing perrnlts Addmonally, FWS comments that the pcrmlt does not

speo1ﬁcally address the potential for discharges to adversely affect listed species.

Response 1
The permit was previously submitted to FWS for evaluation and they did not request changes to the
permit to address the potential impact on any endangered species. The permit does not specifically
identify the federally listed species that the permit may impact. An applicant mnst»meet the minimufn '
SWMP permit requirements re'gdrdless of whether the discharge of storm water is to a _receivjng water
 that serves as habitat for a listed species. The nermit»requires compliance with water qt1alify'standards _
approved by EPA for all areas of the state. These water quality standards are established in accordance
with 30 TAC Chap‘ter 307 to protect both aquatic and aquatic dependent species. Water quality standards
approved by EPA are reviewed and analyzed by FWS for consistency with Endangered Speoles Act
(ESA) mandates. - Additionally, Part ILE.2. of the permit allows the executive director to require MS4
operators to apply for an individual permit if the activity is determined to cause a violation of water
quahty standalds FWS was given the oppottunity during discussions w1th both the EPA and TCEQ to
make 1ecommendat10ns and clarlfy any specific. objections after subm1tt1ng their forrnal comments. They
have indicated in correspondence to both parties that they have no spemflc objections to the i 1ssnance of

this permit.

Comment 2:

FWS comments that EPA and TCEQ should address:the concerns pr ov1ded in the FWS comments on the
proposed permit during EPA review of the TPDES permit.



Response 2:

Accompanying the MOA between TCEQ and EPA delegating the federal NPDES to Texas was a
Biological Opinion prepared for the delegation by FWS and required by the ESA for activities that
constitute an “agency action” as defined by the ESA. The Biological Opinion contains FWS’s evaluation
of the potential impact to protected species by Texas’ assumption of the NPDES program, specifically

including the storm water program. In its opinion, FWS states:

“{I}t is the Service’s biological opinion that the action of EPA’s approval of the State of Texas’
assumption of the NPDES permitting program, as proposed, is not likely to jeopardize the continued
existence of all of the listed species considered in this opinion, and is not likely to destroy or adversely

modify the designated critical habitat considered in this opinion.”

In addition, the MOA states that “endangered species concerns will be addressed through interagency
coordination” and sets out specific procedures to accomplish this coordination. The procedures specify
that if FWS has concerns with the permit, TCEQ will work with FWS to resolve relevant issues. Should
TCEQ not change the permit in response to FWS concerns, EPA is notified and provided the opportunity’
to review the draft permit. As noted in the previous response, TCEQ worked together with FWS and
with input from EPA to ensure that FWS’s questions were addressed in the permittihg process. Based on
this process, no changes to the permit were necessary based on FWS’s review and there are no

outstanding ESA issues.

Comment 3:
SOS comments that TCEQ has not tried to analyze the effects of discharges authorized by the permit on
the propagation of aquatic species as required by the CWA.

Response 3:
The permit has controls to protect aquatic and water dependent species wherever they are located in the
 state. TCEQ has followed the procedures set out in the MOA with EPA on NPDES delegation, including

consultation with FWS.

Comment 4:
SOS comments that any analysis by TCEQ on the likely effects of the permitting activities on water

quality in the Barton Springs watershed must start with an estimate of the number of acres that will likely



be developed in the watershed over the five-year term of the permit. SOS comments that absent such an -
estimate it beeorneslll'nl‘pos'sible to make the subsequent estimates of likely discharges of pollution from .

construction, post-construction, and increased stream bank erosion, . .

i

[T

Response 4
This permit is designed for statewide applicability and is not based on watershed-specific. evaluatwns
Additionally, the permit auth01 izes discharges of storm water runoff from construction activities
conducted by MS4 operatms commencing with the initial dlstulbance of the site and lasting until the site
is stabilized and constriction activities have ceased.

The potential for erosion in receiving waters is very site-specific, dependant on local topo graphy, soils,

; rainfall, and other factors. This perxnit Arequires that MS4s develop SWMPs that address post- ‘
construction 1unoff in areas of new: development and redevelopment and better address this potential

problem at a more mte—spemflc local level.

- Comment 5:

SOS comments that TCEQ must determine that issuing this permit will not cause or contribute to a
violation of watér quality standards before issuing a permit. SOS asserts that there is nothing in the -
record, such as modeling or scientific studies, to predict discharges that would likely be authorized
during the l1fe of the permit in any partloular watershed or indicate that TCEQ has undertaken adequate
analysis to make this determination. SOS points out that “when individual applicants seek permission to
discharge into waters of the State of Texas, extensive modeling is done of the discharges they will be
allowed to put into state waters.” Volume and concentrationof key pollutants.is analyzed and compared
with specific watersheds to determine whether the discharges from a parti,eular faeility will cause a
violation of water quality standards. SOS believes the same type of analysis should be done for this
.plerrnit, such that TCEQ looks beyond numerical standards for particular pollutants, and also looks at -

particular watersheds and the discharges pi'edicted for those watersheds.

" Response 5. v _ ,
The development of individual wastewater dischary ge permit conditions includes consideration of a
known discharge rate, predictable pollutant parameters and concentrations, instream “low flow” or

“worst case” conditions, and instream receiving water uses, and often includes modeling to ensure



protection of instream dissolved oxygen standards. This approach is consistent with the Texas Surface

Water Quality Standards, found at 30 TAC §307.8.

However, storm water discharges are intermittent and highly flow-variable and do not occur during
instream low flow conditions. Therefore, procedures sifnﬂar to those previously described have not been
developed to set chemical-specific numeric effluent limits for storm water discharges, even in individual
TPDES storm water permits. Instead, best management practices (BMPs) and technology-based controls
are required to regulate the quality of storm water discharges. This approach is consistent with EPA’s
Interim Permitting Approach. This approach is consistent with the Texas Surface Water Quality
Standards found at 30 TAC §307.8(e).

Comment 6:

SOS comments that this permit would, if adopted, violate state and federal anti-degradation requirements.
'SOS contends that under the anti-degradation standards for “Tier 2" waters as defined in 30 TAC §307.5,
there is sufficient information available to demonstrate that additional protections are needed to avoid

further violations of anti-degradation standards.

Response 6:

The antidegradation reviews required under state law for Tier 2 waters are to ensure that where water
quality exceeds the normal range of fishable/swimmable criteria, such water quality will be maintained,
unless lowering the criteria is necessary for important economic or social- development‘. 30 TAC §307.5
and the Procedures to Implement Texas Surface Water Quality Standards, which are approved by EPA,
set out TCEQ’s process for accomplishing such review. In accordance with these procedures, TCEQ
undertook an antidegradation review of this general permit and concluded that where the permit
requirements and SWMPs are properly implemented no significant degradation is expected and existing

uses will be maintained and protected.

Comment 7:
SOS comments that they had “recently submitted comments and information to TCEQ demonstrating that
Barton Creek and Barton Springs should be included on the State’s §303(d) list of impaired waters such

that no permit may be issued that increases discharges of pollutant of concern.”

Response 7:



“Barton Creek (Stream Segment No. 1430) was listed on the 2000,§303(d) Hstqs impaired because of
elevated conicentrations of fecal coliform bacteria. However, the 2004 §303(d) list of impaired water |
bodies, approved by EPA, and the draft 2006 §303(d) list do not include Barton Creek for any
parametets. MS4 operators must develop an MCM to identify and eliminate any illicit discharges to the |

gystem such as cross-connected sanitary sewers that might contribute fecal coliform bacteria.

Comment 8:° ‘ R _ » PR
SOS comments that issﬁing this pemdit will violate aesthetic, water quality standards set forth in 30 TAC
§307.4(b). Specifically, SOS cites as exainples disch‘arges of sediment in Barton Springs and Eliza |
Springs. | '

‘Response 8: : o
The permit tequires that small MS4 operators develop and 1mplement an SWMP to prevent pollution in

- storm water to the maximum extent 'practlca‘ble (MEP). The permit also requires the operator of these»
small, prev1ously unregulated MS4s to develop a comprehensive SWMP. The SWMP i is developed L
based on the six MCMs. The applicant must identify measur able goals and determine the effeetlveness j

of the program by comparmg_1rnp1ementat10n of the program to the measurable goals.

The permit requirements are consistent with EPA and TCEQ surface water quality standards. TCEQ 7
Surface Water Quality Standards address aesthetics of water quality by requiring that ¢ surface water
| shall be essentially free of floating debrls and suspended solids that are conducive to producmg adverse
responses in aquatic organisms or putrescible sludge deposits or sedlment layers which adversely aﬁec‘;
benthic biota or any lawful uses” and “surface waters shall be .essenﬁally free of settleable solids o
conducive to changes in flow characteristics of stream channels or the untimely filling of reservoirs,

lakes, and bays.” (30 TAC §307.4(b)(2) and (3)).

Comment 9: v

SOS comments that a statewide permit is inappropriate because it does not recognize that con’ditier_ls -

" differ among watersheds t}u'eLighout the state and that some, watersheds are more sensitive and thfeatened
‘than others to pollutant loading from sediments. SOS furfher notes that FWS hasdetennined ‘t}‘lat some
Texas watersheds are more sensitive than others and require more protective permits issued in those

areas.,



Response 9:

This permit is intended for statewide applicability and does not require different levels of storm water
management programs based on specific receiving water qualities because MS4 operators must
implement controls to reduce the discharge of pollutants to the MEP. Instead, the permit has controls to
protect aquatic and water dependent species wherever they are located in the state. The requirements of

this permit are designed so they are effective in all watersheds.

Where water quality standards are not met in a stream segment, TCEQ will evaluate potential sources of
the contaminant of concern in developing the Total Maximum Daily Load (TMDL) for that segment. If
storm water is a source of that contaminant, it will be addressed in the TMDL and the TMDL

implementation plan that is developed for that segment.

Comment 10:

SOS comments that the Edwards Aquifer Rules found in 30 TAC Chapter 213 are a “superficial and
inadequate assurance that a general permit is protective of the sensitive Edwards Aquifer and Barton
Springs Watershed.” SOS contends the Edwards Aquifer Rules are “vague and lack enforceable
requirements” and that its Iprovisiovns do not adequately address the wide range of issues necessary to
protect the aquifer. In addition, SOS attached their comments on the Edwards Aquifer rules and “ask that

these comments be considered and addressed in the context of the proposed” permit.

Response 10:
Compliance with the applicable conditions of the Edwards Aquifer rules is in addition to compliance
with the requirements of this permit. Comments on the Edwards Aquifer rules are outside the scope of

this permit.

Comment 11:

SOS comments that the permitting activities will result in a "take" of the Barton Springs Salamander in
violation of the ESA. SOS suggests that TCEQ either modify the permit to adopt conditions that will
limit the effects of discharges so that no "take" of the Barton Springs salamander will be authorized or
apply for an incidental "take" permit from FWS to administer this specific program in the Barton Springs

watershed.

Response 11:



The permlt does not authonze the taking of any listed species under the ESA. The penmt was drafted mn-
accordance with 30 TAC Chapter 307, which states that sutface waters cannot be made toxic to: any
aquatlc or terrestrial organisms. ‘A such, the permit contains adequate safeguards to ensure that.
permlttmg activities auth()nzed by TCEQ do not result in the "take" of any listed species and no specific .,
provision is needed to address endangered sp(ames. Noh¢ompliance with-any provisions of the permit. ; .
* would fall within TCEQ'S jurisdiction. However, as-a federally delegated program, it ié also EPA's
responsibility to review the permit before it is issued. TCEQ provided EPA with the draft permit for
review and to ensure that the terms and coriditions are compliant with the CWA and the ESA. In_
addition, this ¢oncern was addressed in the Biological Opinion by FWS where it states:
“Any take associated with these permits is anticipated by the incidental take statement in {he Biological
Opinion on authorization of the TPDES progfam and, therefore, is covered, unléss the Service éubm’its a
written concern to EPA on a draft TPDES perrmt due to potential adverse impacts to listed species that
are more than minor and such concerns remains unresolved at the tlme of permit 1ssuance or where the |
Service believes that the permit is likely to jeopardize the contmued existence of a'listed species or

destroy or adversely modify designated critical habitat.”

Furthermore, this permit does not remove takings liabilities under the ESA for the MS4 operatofs .
Section 9 of the ESA generally prohibits any person from "taking" a listed animal species, unless the take
is authorized by the ESA. Section 10 of the ESA allows persons to “take” listed animal species, though
otherwise prohibited, thrbugh the issuance of an “incidenﬁl take” permit. An “incidental take” penhit _
requires development of a habitat conservation plan to ensure thele is adequate minimizing and
mitigating of the effects of the authorized “incidental take.” These procedures were developed to allow
non-federal entities to alter habitat without incurring takings liability where the “take” is minimized to

the extent practicable.

Comment 12:

EIS commetits that without any ‘type of enforcement being written into TCEQ storm water program the
pur‘pos,e'of the program is invalidated because businesses, municipalities, and other enﬁtieslwill not have
‘consequences for noﬁcOﬁipliallce.‘ EIS states that EPA has a standard daily fine and t’ha“c TCEQ should

also have financial penalties in place to make this program viable.

Response 12:



This permit is issued under the authority of TWC, §26.040 and thus is subject to the same enforcement
provisions in TWC, Chapter 7, as any other TPDES permit issued under TWC, Chapter 26, including the
penalty provision in §7.052(c), which allows for a penalty up to $10,000 a day for each violation.

Comment 13:

EIS comments that the permit makes no provision for compliance auditing by disinterested third parties
to verify that MS4 operators are in compliance with the permit. EIS states that self-auditing through the
annual reporting process was derhonstrated by private companies to be ineffective. EIS also comments
that TCEQ should have a 1-800 service with 24/7 reporting for the general public to report illicit
discharges. In addition, EIS believes that TCEQ must put in place an immediate response system for

illicit discharge reports, so that, for example, calls made on Friday evening are responded to before the

following week.

Response 13:

A'Neither EPA Phase II storm water regulations nor the permit provide for compliance auditiﬁg by
disinterested third parties. However, TCEQ has a number of rnethodsv for reporting environmental
concerns. Persons may report environmental problems and complaints to TCEQ 24 hours a day by
calling 1-888-777-3186 or by e-mailing cmplaint@tceq.state.tx.us. Persons may also report complaints
to any of the 16 regional offices located throughout Texas. The location and contact information for
these offices is on the TCEQ Web page at:

* http://www.tceq.state.tx.us/comm_exec/forms_pubs/pubs/gi/gi-002.html (TCEQ Publication Number GI-

002). Persons may report spills and otherA similar emergency situations through TCEQ’s Environmental

- Release Hotline at 1-800-832-8224.

Comment 14:

Group 1 states that it is their conclusion that the permit goes beyond the federally mandated requirements
as promulgated by EPA. Carroll & Blackman comments that TCEQ should only adopt regulation
requirements and not elevate'EPA recommendations contained in 40 Code of Federal Regulations
(C.F.R.) to requirements in the permit. Group 1 comments that TCEQ should make every effort for
consistency with the SWMP requirements in 40 C.F.R. because slight changes in wording or

interpretation can and will cause unnecessary, large economic impacts to municipalities in the state.

Response 14:



' The permit is:based.on the regulatory requirements of the federal NPDES program delineated in 40
C.F.R. Part 122, Specific comments regarding whether or not particular provisions of the permit exceed- .
_ minimum federal requirements are addressed in separate comments throughout the response to

comments.

Comment 15; » RN R NI “

Dodson asks how TCEQ will inform the different MS4s of their requirements under the permit. Dodson -
notes there .are.many state universities, municipal utility districts (MUDs); and other districts that operate
MS4s that may not consider themselves “municipalities,” Dodson also comments that TCEQ should
establish a training program to teach small MS4 personnel how to conduct inspections and about other

permit requirements.

Response 15:
TCEQ has not established a training program that specifically teaches procedures of inspecting a small
MS4. However, TCEQ continues to focus on an outreach effort that provides information on Phase II -
MS4 permit requirements and on other TPDES permitting requirements for other storm water discharges.
TCEQ’s Small Business and Environmental Assistance Division, the F_iéld Operations Division, with
staff located throughout the state in the 16 regional offices, and TCEQ’s Water Quality Division have

- provided information to the regulated community on storm water permitting rcquirements through-
presentations, development of informational matefials and resources, and site visits. Additionally, EPA
has conducted a humber of outreach efforts since finalizing the Phase IT federal storm water regulations
in December 1999, many of which are focused on reaching the operators of small MS4s. For.example,

EPA Region 6 has sponsored several annual conférences on MS4 permitting. -

Comment'16:

Tome asks whethei TCEQ will provide a model SWMP that cities can use to prepare their own SWMP.

" Response 16: i ‘ . o : = , :
A model Phase II SWMP was developed in 2001 for the TCEQ’s Policy and Regulations Division -
Galveston Bay Estuary Program. This document is available at:

http://gbic.tamug.edu/locgov/swmp. himl.

Comment 17:



HBA is concerned that the federal storm water program is being duplicated, instead of being delegated.

Response 17:
EPA delegated the NPDES permitting program, including the federal storm water program to TCEQ in
1998. In the case of the Phase II storm water regulations, EPA had not previously regulated small MS4s,

therefore, this permit does not duplicate or replace a federal permit.

Comment 18:

HBA requests that TCEQ conduct a cost benefit analysis for the specific rules applicable to storm water

and to follow the same guidelines as the federal government.

Response 18: »

" The federal storm water rules at 40 C.F.R. §122.26 and those additional provisions applicable to small ‘
MS4s at 40 C.F.R. §§122.30 - 122.37 were adopted by reference by TCEQ in 30 TAC §281.25,
exclﬁding guidance in §122.33 and §122.34. At that time, TCEQ determined that the adopted rules

* would not adversely affect in a material way the economy, productivity, competition, jobs, the

environment, or the public health and safety of the state or a sector of the state. TCEQ does not conduct

a cost benefit analysis when considering whether to adopt a general permit.

Comment 19: ‘ ‘

TCCOS and Mathews & Freeland believe TCEQ should adopt an alternative approach to regulating
municipal storm water discharges other than permitting. The commenters state that TCEQ’s approach is
duplicative and inefficient and would be economically burdénsome to the affected municipalities. Also,
the commenters state that TCEQ has existing statewide programs that satisfy one or more of the MCMs ,
and could expressly recognize its role in the terms of the general permit. n situations where a '
municipality wants to implement and enforce a storm water regulatory program, TCEQ Qould enter into a

cooperative agreement with the municipality, pursuant to TWC, §26.175.

Response 19: ‘
40 C.F.R. §122.32 states that, unless you meet one of the waivers, a small MS4 is regulated if located in

an urbanized area as determined by the latest Decennial Census by the Bureau of the Census. 40 C.F.R.
§122.33(a) states that if you operate a regulated small MS4 “you must seek coverage under a NPDES
permit issued by your NPDES permitting authority.” The NPDES program was delegated to Texas in



1998 viaa memorandum of agreement with EPA. Therefore, an alternative non-peimitting approach to

“regulating small MS4s is not allowed by TCEQ rules.
Title Page -

Comment 20: V RN ‘ ‘ 3 -
Group 1 states that the cover page uses the term “surface water in the state,” which is inconsistent with
the remainder of the document that uses the term “waters of the United States” to describe the receiving

stream.

Response 20:

The title page of the permit states that the discharges eligible for coverage under the permit are those to
surface water in the state. Such authorization is corisistent with TCEQ’s general permitting authority in
TWC, §26.040. The permit requires the MS4 operator to develop an SWMP and other controls for i«
discharges that reach waters of the United States. This requirement is consistent with'the federal storm

water regulations delineated in 40 C.F.R. Part 122 and adopted by TCEQ in 30 TAC §281.25.

Comment 21: »

HCFCD comments that the permit authorization language on the title page states that small MS4s may
discharge directly to surface water in the state only according to the monitoring requirements and other ..« -
conditions set forth in this general permit. HCFCD suggests ré‘vising the permit as followé because there
are no monitoring requirements in the permit: “. . . only according to the cénditions set forth in this -

general permit.”

Response 21: - ,

The perrrﬁt does yfe‘qgire monitoring of storm water discharges from concrete batch plants; supporting
construction activities and operated by MS4 operators authorized under this permit,  Therefore, this
revision is not necessary. However, some MS4 operators may choose storm water discharge monitoring
as a method for determining the effectiveness of MCMs, for assessing attainment of measurable goals,
and to assist TCEQ in monitoring doinplia_nce with the terms of the general permit.

Comment22:



HCFCD asks that TCEQ clarify on the title page whether discharges from a small MS4 directly
discharging into a large MS4 before entering surface water in the state is authorized by this permit.
HCFCD suggests adding language to the title page thaf states that the permit authorizes discharges
directly into surface water in the state or discharges directly into a Phase I MS4 before entering surface

water in the state.

Response 227

Authorization for discharges from a small MS4 where the MS4 operator is the construction site operator
is required whether the discharge is directly or indirectly to surface water in the state. Discharges from a
small MS4 to a separate MS4 will ultimately result in a diécharge to a surface water in the state. Thus,

TCEQ does not agree that this clarification is necessary.

Comment 23:

DAFB comments on the sentence in the title page stating that issuing the permit does not grant MS4
operators the right to use private or public property for conveyance of storm water. DAFB comments
that the sentence seems to state that it is impermissible to convey storm water, as well as some undefined
non-storm water discharges, on any property. DAFB suggest changing the sentence to: “The issuance of
this general permit does not grant the permittee the right to use private or public property belonging to
others for conveyance of storm water and permitted non-storm water discharge along the discharge

route.”

Response 23:

The language in this permit is the same as language included on the title page of all TPDES individual
wastewater permits and clearly states that the “right to conveyance” is not authorized under the permit. If
permission is necessary in order to convey the discharge across or along unowned property, it remains

the MS4 operator’s responsibility to obtain that permission.

Comment 24: _
NCTRSW, Harris County, Houston, Missouri City, and HCFCD support the 2005 revision of the title
page from “General Permit to Discharge Waste” to “General Permit to Discharge Under the Texas

Pollutant Discharge Elimination System.”

Response 24:



TCEQ agrees with this comment and this change was made to the general permit.
‘Definitions

Comment 25: _ _ : e
Cedar Hill requests providing a list of acronyms in Part I before the definitions. NCTRSW con’nnents’ 7

that the general permit or fact sheet should include a list of commonly used acrohyms.

Response 25:+ e TR EPES S _ : b
TCEQ agrees that this information is helpful and modified the permit to include 22 common acronyms
folblewing the definitions in Part T of the permit. Part I was divided into two sections, I;A.,ﬂ “Definitions,”

and LB., “Commonly Used Acronyms.”

Comment 26: » _ =
Sunland and NCTRSW request the addition of a definition for “classified segment” in order to comply
‘with Part IL.D.4.B.(8) of the permit. Grapevine requests a definition of the term “classified receiving

waters” that appears in Section ILD.12.(c)(iv) of the permit.

Response 26: ‘ o
In response to the comments, TCEQ added the followmg defmltlon of “classified segment” to the permit:

“refers to a water body that is listed and described in’Appendix A or Appendix C of the Texas Surface
“Water Quality Standards, at 30 TAC §307.10.” ’

Comment 27: v ‘

Euless asks whether formal consideration of a-“common plan of development or sale” is needed or -
whether a common plan is assumed based on certain aotlwtles taking place at the site. Euless notes that
“developments are not always presented as a common plan, even though it appears that a tract will be
developed in parts,” and that if a tract is developed in phases, a formal plan is submitted to the mty for-

consideration.

l Response 27: -
In determining what is a “common plan of development” for purposes of the storm water permitting

requirements under this general permit, the MS4 operator must consider all planned phases of a project



and obtain the necessary authorization for each phase prior to commencing the initial construction.
There is no specific requirement to formally consider a common plan, but any documentation regarding
the overall project plan, such as plats or documentation describing separate phases, must be considered
when determining the size of the construction site for purposes of determining the required level of

regulation.

Comment 28:

Carroll & Blackman comments that the definition of “common plan of development” does not include
language describing “in-fill development” issues, such as linear projects that are not contiguous but that
are part of a master plan (e.g., water line construction). Carroll & Blackman states that noncontiguous

projects are typically not considered to fit the definition of a “common plan of development.”

Response 28:

TCEQ agrees that it is beneficial to clarify when related projects that are not contiguous are performed
by an MS4 operator. Inresponse to this comment, Part IV.C.2.d. of the fact sheet for the general permit
was revised to include the following language at the end of the first paragraph.. This language is based in
part on existing guidance from EPA guidance on a similar question:

“Where discrete construction projects within a larger common plan of development or sale are located
greater than or equal to 1/4 mile apart, and the area between the projects is not being disturbed, each
individual project can be treated as a separate plan of development or sale, provided that any
interconnecting road, pipeline or utility project that is part of the same ;‘common plan” is not
concurrently being disturbed. For example, if a utility company was constructing new trunk lines off an
existing transmission line to serve separate residential subdivisions located more than 1/4 mile apart, the
two trunk line projects could be considered to be separate projects. If separate construction projects
occur that are part of the same overall project and are less than 1/4 mile apart, then it would be

appropriate to consider the combined acreage in determining the larger common plan.”

Comment 29:

NCTCOG and Farmers Branch request changing the term “construction site operator,” to something such
as “municipal construction activities operator.” NCTCOG and Farmers Branch comment that this change
and additional language or guidance regarding construction vendors would help avoid confusion.

Farmers Branch comments that this definition needs to include representatives of the MS4 and that the

definition needs to substitute “one” for “all” of the following criteria.



Response 291 ‘ \  Fois,
The permit provides authorization for certain activities that are performed by the M4 operator, Only - .
operators:of small MS4s are eligible for coverage under the ﬁenhit. Therefore, only the MS4 operator -
may develop the seventh MCM for construction activities. The optional s,cvcnth MCM may authorize
only the construction activities ﬁcl;formed by the MS4 operator or activities performed by contractors for.
the small MS4 where the small MS4 continues to meet the definition of construction site operator.

Contractors that meet the definition of a construction site operator must obtain separate authorization,

under the TPDES general permit for construction ac‘tivities, TXRlS 0000,

Comment 30:. ; ‘ _ .
NCTRSW comments that the definition for “construction site operator” may be read as .offeriﬁg the
bption of operator to either of the two categories of persons, while rélieviﬁg'the other category of persons
of any responsibilities forpermit compliance. NCTRSW states that clarification in a‘ guidance docﬁ.ment»

is appropriate.

Response 30: ‘

The optional seventh MCM allows an MS4 operator to obtain coverage for construction activities in lieu
of regulation under the TPDES Construction General Permit (CGP), TXR150000, Part IILA.7. of the
general permit states that where the MS4 operator can meet the definition of construction site operator, ‘
~ the MS4 operator may obtain construction authorization under this general permit. P”art IILA.7. also doés
not require contractors who work for thé MS4 operator and do not meet.the definition of éonsﬁ'uctilqn site
operator to obtain coverage for their work on construction sites under the TPDES CGP. ‘The cur'rent‘
'deﬁnitibn of “construction site operator” matches the definition of “construction site operator” in the

TPDES CGP and TCEQ believes that it is appropriate to keep these definitions the samé.

If a construction site operator does not obtain coverage ﬁnder this general perfnit viathe seventh MCM,
then the provisions of TXR150000 apply, which include permitting requirements for operators of small
and large construction activities. The language in Part III.A.7. of the >generval pérmit and Part IILF, of the
fact sheet describe whén_a regulated MS4 operator that is also a construction site operator may obtain .

- coverage under the TPDES CGP.,

Comment 31: .5



Grapevine comments that it supports the additional definition for “construction site operator,” which will
allow for more effective application of the regulation. Cedar Hill suggests providing examples of each

type of construction site operator.

Response 31:

TCEQ declines to revise the permit language, because the existing language meets the federal storm
water rules and is consistent with the existing TPDES CGP. In some cases, the examples listed
previously may include a regulated MS4; however, there may be cases where a city or general contractor
meets both definitions. In most cases, the MS4 operator will not meet the examples listed previously,

which would more commonly apply to the CGP.

Comment 32: »

Harris County, V&E, and Missouri City request clarification on the limits and jurisdiction of the terms
“conveyanbe,” “small MS4,” and “surface water in the state.” The commenters state that both MS4s and
surface water in the state include man-made conveyances and ask whether an MS4 stops at the point that
it discharges to surface water in the state.” If not; the commenters ask whether it would affect existing
structural controls that provide treatment if an MS4 locates the structural controls in surface water in the
state. Harfis County continues to support limiting TPDES storm water discharge general permits to

discharges to “waters of the United States.”

Response 32:

As defined in the permit, an MS4 is generally a publicly owned system, designed and used for collecting
and conveying storm water, which may include roads and streets with drainage systems, catch basins,
curbs, gutters, man-made channels, storm drains, and ditches. Surface water in the state as defined in the
permit is generally any of a number of bodies of surface water (with the exception of waste treatment |
systems), fresh or salt, navigable or non navigable that are wholly or partially inside or bordering the
state and subject to the jurisdiction of the State of Texas. There are instances where water may be both a
surface water in the state and part of an MS4 though it is not possible to articulate all scenarios where it
is one, the other, or both. For example, portions of an MS4 systém, including ditches, may be a surface
water in the state. As pointed out by EPA in the preamble to its Phase II storm water rules (64 FR 68722,
68757, December 8, 1999), a ditch may be part of an MS4. However, as with other jurisdictional

provisions of the CWA, that determination requires case-specific evaluations of fact. Once a body of



water is identified as a surface water in the state, it remains a surfage water in the state downstream from

~ that point.

Structural controls and treatment facilities cannot be constructed in surface water in the state for the
purpose of treating discharges and meeting water quality standards. However, structures placed in.
surface waters for other purposes, such as flood control, can be designed; operated, and maintained in a ;
manner using BMPs to reduce pollution. BMPs to operate and inaintain these types of structures in such

a manner can be used to satisfy certain requirements of the general permit.

Comment 33: ;

TCCOS and Mathews & Freeland comment that the definition of “discharge” is unnecessarily narrow
‘and its use could 01‘eate_subéta11tial ambiguify and uncertainty. - The prohibition contained in.TWC, .
§26.121 is a»prohibitioh‘ on the discharge of wastes and pollutants, not the type of liquid. By artificially
,narfow’ing the scope of the authorization to storm water and certain non-sform water diséhafgés, TCEQ is
expressly failing to address the discharge of wastes and pollutants that it knows are present in storm
water runoff and in discharges from MS4s. TCCOS and Mathews & Freeland also ask whéthér the
authorization to discharge only storm Water includes the authorization to Vdi‘scha_rge’al_l pollutantsor
wastes transported by the storm water. TCCOS and Mathews & Freeland request deleting the definition

or changing.the definition to the one used by EPA in its model general permit.

Résponse 33: _

“The authority for TCEQ to prohibit unauthorized, e.g., unpermitted discharges is found in TWC,
§26.121. It states that except where authorized by rule, permit, or order issuedvby‘ the commission, no
‘person may discharge sewage, industrial waste, municipal .wasfe, recreational waste, agricultural waste,

or other waste into or adjacent to any water in the state. “Waste” is defined in TWC, §26.001(6) as
“sewage, industrial waste, municipal waste, recreational waste, agriculfural waste, or other waste as
defined in thisisection.” :Storm water discharges are considered an “other waste” under thc'TWC_ and
such discharges may be authorized under a general permit as allowed by TWC, §26.040.. TCEQ . . |
acknowledges that storm water discharges may contain pollutants and the requirements of the permit
were developed to eliminate or minimize these pollutants to the MEP.

© Comment 34:



Cedar Hill requests that TCEQ clarify in the definition of “discharge” that a discharge is not allowable to

the extent that it violates surface water quality standards.

Response 34:
Part I1.C.3. of the general permit and IIL.D.2. of the fact sheet specify that the general permit does not
authorize any discharges to surface water in the state that would cause or contribute to a violation of

water quality standards or that would fail to protect and maintain existing designated uses.

Comment 35:

DAFB requests a definition of the term “Edwards Aquifer Recharge Zone.”

Response 35: ,
The permit references 30 TAC Chapter 213 (relating to Edwards Aquifer). The definition of the
Edwards Aquifer Recharge Zone, including a map delineating this area, is found in 30 TAC §213.22.

TAC rules are accessible on the Texas Secretary of State Web site at: http.//www.sos.state.tx.us/tac/.

Comment 36:

NCTRSW requests clarification of the definition of “final stabilization,” possibly in-a guidance
document, regarding builder responsibilities. NCTRSW notes that the option allowing a homebuilder to
meet final stabilization by providing information to the home buyer at the time of sale could produce a
significant burden for maintenance and inspection of temporary control measures while a large number of
homes are awaiting sale. NCTRSW suggests establishing a time limit for sale of a property. Cedar Hill

requests removal of subsection (b)(2) from this definition.

Response 36:

The general permit allows a homebuilder to submit a notice of termination (NOT) before final
stabilization is reached, provided that the homebuilder has established temporary stabilization and
informed the home buyer of the need for final stabilization. If a large period of time elapses between the
completion of the home and the sale, it may be more appropriate to establish final stabilization and
submit an NOT prior to sale of the home. TCEQ recognizes that there may be very few periods of time
when an MS4 operator will actually meet the role of homebuilder as construction site operator, but the

occurrence of this situation is possible, therefore the definition was not changed.



Comient 37: l : ‘

Harris County states that the term “native” is widely used to identify vegetation that existed before
European settlement, but that nearly all construction dctivities wind up using ground covers such as St.
Augustine, bermuda grass, and 6the1‘s, which are not “native” in the tljaditional sense. Harris County, .

requests removing the term “native” from the definition.. ..

Response 37: TR T v ‘
The permit was not changed, as the definition is consistent with the existing TPDES CGP as well as
EPA’s CGP. For the purposes of this permit, “native” refers to the amount of vegetation that was prgSsnt
prior to construoﬁon, not the type of Vegctation.“ It is not necessary to select a type of vegetation that is

native to the site for stabilization.

Comment 38 o
NASA comments that the definition of “groundwater infiltration” refers to groundwater entering a -
sanitary sewer system, but comments that for the purposes df this permit, the definition should refer to .
“groundwater that enters a storm sewer system.” NCTRSW, Harris County, Missouri City, Carroll &
Blackman, HCFCD, HCEC, Houston, and TxDOT-Houston also request changing “sanitary sewer
system” to “storm sewer System”. in this definition. Carter & Burgess requests changing it to “MS4.”
‘Cedar Hill comments that the definition sounds like the definition that is used for infﬂtratibn_ as it relates

1o the sanitary 'sewer system and requests clarification of “storm sewer system.”
[ Y q Y S

ReSponsev 38 ‘

In response to the cqnnhents the definition was revised as follows: “Ground Water Infil‘tratiovn‘ - For the
purposes of this permit, groundwater that enters a municipal separate storm sewer system (including
sewer service connections and foundation drains) through such means as defective pipes, pipe joints,

connections, 'or manholes.”

Comment 39: : RS TR TRTITR I
Cleburne comments that the current definition of “illicit discharge” will make it difficult a1_1<,viJumj¢allist‘i,c
to determine techniques for finding and eliminating illicit discharges. Illicit connections can be
identified and controlled, but many other types of materials enter the storm sewer from non-point

' sources,



Response 39:

~ The definition in the permit is from the federal storm water regulation at 40 C.F.R. §122.26(b)(2), which
was incorporated by reference in 30 TAC §281.25. The description of what is an illicit discharge should

not limit the MS4 operator’s ability to develop an MCM to identify and limit these discharges. The
permit requirés development of an SWMP that is almost entirely based on pollution prevention. For
compliance with the requirements of the permit, the MS4 operator must develop and implement an illicit
discharge detection and elimination MCM that reduces these discharges to the MEP. MS4 operators are
allowed latitude to devélop and foéus the program so that it is centered on local issues, site-specific
conditions, and water quality concerns. The MS4 operator may have limited control over some
contributions to the system; some prohibited materials may remain in a discharge from an MS4 that is

otherwise in compliance with the permit.

Comment 40:

Grapevine comments that the phrase “or a separate authorization” in the definition of “illicit discharge”
may raise some concern. However, Grapevine acknowledges that the phrase would not jeopardize
protection of human health or the environment and added that the statement can be used as an additional

management tool by regulatory authorities.

Response 40:

The permit includes the general phrase “or a separate authorization” so that any TPDES or other
authorized discharge is not necessarily considered illicit. While most direct discharges only occur under
a TPDES permit, it is possible that a discharger may have a state-only discharge authorization and an

NPDES permit from the EPA.

Comment 41:

Carroll & Blackman recommends replacing the phrase “is not entirely composed of storm water,” in the
definition of “illicit discharge” with the following phrase: “is composed of significantly polluted storm
water.” Carroll & Blackman states that the current definition assumes that storm water runoff will not
contain naturally occurring constituents as a result of normal runoff conditions, but that storm water

pollutants are naturally occurring and should not constitute an illicit discharge.

Response 41:



The definition was retained, as it is consistent with the federal definition of “illicit discharge at 40 C.F.R.
§122. 26(b)(2), with the exception of the reference to NPDES permits. The definition in this general
permlt includes more general terminology in order to ensure that any discharge that is otherw1se

authorized under an appropriate pe1 mit or rulg mechanism:would not necessarily be considered 111101’[

Comment-42:

DAFB tequests iilctleing the definition of “impaired waters” given in Part 1L.C.4. in Part I of the permit,

Response 42: : ‘ .

As stated in Part ILC 4., “impair‘ed Watei's” are those that do not tneet applioabie water quality standards
and are listed on the CWA, §303(d) hst The current EPA-approved 2004 and draft 2006 Texas CWA.,
§303(d) lists of 1mpa1red water bodies, as well as information on how these waters are identified and
listed, is available at: : ,
http:/fwww. téeq.‘staté. Ix. its/cb;vzpiianc'e/rnonitoring/wme}'/qual ity/datatwgm/305 - 303.html#y2004. TCEQ

declines to also include the definition in Part T of the permit.

Comment 43: . ‘ .
Tarrant County suggests using language from the multl sector general permit (MSGP), TXR050000, to
avoid confusmn with nonregulated local government activities and notes that the term “industrial
activities” 1s used in the permit at Part HI.A.4_.(e), related to Municipal Operations and Industrial
Activities. NCTRSW commeits that Part T of the permit should inclade a definition of those industrialb
activities that meet the applicability requirements for TCEQ industrial storm water discharge permits.
NCTRSW states that there is a potential for confusion regardmg regulated and nonregulated industrial
activities and believes that a definition, or guidance within the fact sheet, would assist MS4s in

developing a list of industrial activities required at Part IIL.A.4.(e). of the permit..

Response 43:

TCEQ agreks it is beneficial to add a definition for “industrial activities,” since the term is used in the.-
general permit. In response to the'comments, the following definition was added to, Part I of the permit:
“Industrial activities - manufacturing, processing, material storage, and waste material disposal areas
(and similar areas where storm water can contact industrial pollutants related to the indugt1'ia1‘ activity) at
an industrial facility described by the TPDES Multi Sector General Permit, TXR050000 or by another
TCEQ or TPDES permit.” '



Comment 44

GCHD asks what constitutes a land disturbance.

Response 44:

Land disturbance includes, but is not limited to, the common activities of clearing, grading, and
excavating a site. Other activities may also occur and result in soil disturbance such as: construction
vehicle/equipment traffic and storage; on-site storage of construction materials; demolition; and other

activities that result or lead to a land disturbance.

Comment 45:

Houston comments that the definition of “large construction activity” appears to include only activiﬁes
such as “clearing, grading, and excavating.” Houston asks whether areas disturbed‘ by concrete batch
plants, asphalt batch plants, equipment staging areas, material storage yards, material borrow areas,
excavated material disposal, and other industrial activities are counted when determining whether a

“construction activity” will disturb the required amount of area.

Response 45:

Areas disturbed by supporting activities, such as those listed in the comment, must be included in the
total number of acres disturbed if the support activity solely supports the construction activity and is
located within one mile of the construction site, or if the support activity is authorized to discharge storm

water under this permit.

Comment 406:
Grapevine expressed its support for the revisions to the definition of “large construction activity” that

lists activities that are not considered construction activities (e.g., routine grading of existing roads).

Response 46:

In response to the comments the definition of “large construction activity” was changed to help clarify
what activities were not considered activities that require storm water permit coverage. The following
sentence was added to the definition: “Large construction activity does not include the routine grading of
existing dirt roads, asphalt overlays of existing roads, the routine clearing of existing right-of-ways, and

similar maintenance activities.”



Comment 47: | L
Cedar Hill requests including the following sentence in the definition of MEP: Implementation of BMPs
consistent with the provisions of the Storm Water Management Plan (SWMP) developed in accordance

with the TPDES TXR040000 General Permit.

Response 47: - v ‘

- The definition was not revised because it is consistent with the desCription of MEP‘in the federal CWA
and federal rules at 40 C.F.R. §122.34. - The fact sheef i‘ncludes the following sentence at Part IX: “TCEQ
believes }that the reduirements of the permit, if properly implemented, will meet the MEP standard

required in the federal rules at 40 C.F.R. §122‘.34._”' '

Comment 48: : , . » : - o
Universal City, HCEC, and TxDOT-Houston request replacing the term “MS4 Operator” with fhe federal
definition of “owner or operator” at 40 CFR. §122.2 because the permit definition appears to impose
inéppropriafevconiph;ance obligations on contracted entities and moves significantly beyond federal
requirements regarding who must obtain permit authorization. The commenters also believe that this
definition may inadvertently restrict an operator’s ability to outsburce oomplianc‘e activities if those

' contractor$ could be subjected to permit enforcement actions. The commenters state that TCEQ should

~address third party failures in the context of interlocal agreements or contracts because this will allow

- more flexibility in outsourcing services. -

Russell Moorman and Carter & Bﬁ1‘gess state that the current definition of “MS4 Operétor” includes the
phrase “entity contracted by the public entity” but that the permit does not clarify that phrase. Russell
Moorﬁlaﬁ notes that this part of the definition appears very broad and may require multiple entities to.
submit NOIs for the Sanle_l'eguiated MS4. Russell Moorman requests clarification regarding who must
submit an NOI if two MS4s have an interlocal agreement such that each MS4 operator has the
responsibility tb implement one or more MCM for the other MS4 operator. For example, are both |
“operators required to submit NOIs for each MS4 area where they implemented any part of the SWMP.
Russell Moorman asks a similar question with respect to private comp_anies that aré c‘olntract‘ed to

- implement part or all of an SWMP for an MS4, i.e., whether the private company. is gonsidered an MS4
operator. Russell Moorman suggests revising the definition of “MS4 Operator” to iﬁolude only the small
MS4 itself, and indicated that the SWMP could identify any additional existing contractual relationships

that could affect the operation of the MS4. Grapevine comments that the addition of the statement



“and/or the entity contracted by the public entity” will allow for more effective application of the

regulation.

Carter & Burgess asks for clarification of the definition so that the contracted entity is only responsible
for the portions of the SWMP that it has a contract to implement. Carter & Burgess requests replacing
the definition with the following description: “The public entity responsible for the operation and
maintenance of the MS4 that is subject to the terms of this permit, and any entity contracted by that
public entity to implement a portion of the SWMP.” Carroll & Blackman comments that the definition
could be misinterpreted to mean that a consultant working for a municipality or a contractor performing
maintenance on the MS4 would need to obtain permit coverage. Carroll & Blackman suggests finding
another mechanism for requiring permit coverage for those specific contractors TCEQ intends to include
in this definition. Cedar Hill requests revising the definition to include examples, such as “municipality,

city manager, and/or mayor.

Response 48:

TCEQ recognizes that MS4 operators may utilize contracted entities to implement a portion of the
SWMP; however, the intent of this permit is to require compliance of the MS4 operator. There may be
some circumstances where the MS4 completely delegates authority to operate the MS4 to another entity,
including operations that are not specifically related to the SWMP. Where the contracted entity has sole
control over the MS4, including the SWMP, the contracted entity must obtain permit coverage, and the
public entity may also require coverage. However, if the MS4 owner retains operational authority over
the MS4, then any contracted entity hired to implement portions of the SWMP is considered a

subcontractor and is not expected to obtain coverage.

Comment 49:
Harris County requests revising the definition of “notice of intent” to differentiate it from other NOIs

required for other storm water and wastewater general permits.

Response 49:
The definition included in the permit is consistent with the definition in 30 TAC Chapter 205 (relating to
General Permits for Waste Discharge). 30 TAC §205.1(5) defines an NOI as “a written submittal to the

executive director from a discharger requesting coverage under the terms of a general permit.”



Comment 50: : R
Harris (,ounty, Houston, Missouri City, HCFCD, HCEC, and TxDOT- IIouston request revision of the
def1n1t1011 of “outfall” by replacing the term ‘ surfaoe water in the state” with “waters of the United
States” for consistency with the EPA’s definition of “outfall”in 40 C.F.R. §122. 26(b)(9) Harris County.
not’es that the definition, as wrltten,'presu’mes that»the're“ls a difference between an MS4 and surface. ; -
water in the state and states that s‘t‘lbstﬁnﬁal case law has demonstrated that storm sewers are water in the:
state. According to Harris County, the current definition in the permit undermines thé authority that -

- environmental enforcement agencies have in protecting against pollutioh through the solid waste and -

water pollution‘regulations._ N

Response 50: . . =
TCEQ rules at 30° TAC §305. 2(25) define an outfall as bemg where an MS4 dlscharges into or adj acent
to surface water in the state. TCEQ recognizes that there may beqases where a dramage d1tch that is part
of an MS4 is considered surface water in the state. The requirement of the general permit that relafes to
outfalls is the Illicit Discharge Detection and Elimination Minimum Control Measute (MCM), which
requires an MS4 operator to map all outfalls from the MS4 The MCMs are part of the SWMP and the .
MS4 operator must implement the SWMP where discharges 1each waters of the U.S. Ther efore 1n order
to clarify the intent of this general permit, the definition was revised to replace the term “sur face; water in
the state” with “waters of the U.S.” TCEQ also added the phrase “for the purpose of this permit,” to the
beginning of the deﬁniﬁon,to differentiate betW_een ‘o.utfalls that are specific to this permit and other
outfalls defined in the TPDES program.  The definition now is as follows: “Outfall - For the purpose of

j this permit, a point source at the point where a inunicipal separate storm sewer discharges to waters of.
the United States (U.S.) and does not include open conveyances connecting two municipal separate storm
sewers, or pipes, tunnels, or other conveyances that connect segments of the same stream or other waters
of the U.S. and aré used to convey waters of the U.S.”

‘Comment 51:

TxDOT asks for clarification regarding whether the definition of “outfall” includes discharges to

ephemeral drainage channels that carry water only during and shortly after rainfall events. -

Response 51:
Waters of the U.S. may include intermittent streams as described in the definition for “waters of the

U.S.” found in the general permit.



Comment 52:

NCTRSW comments that the definition of “outfall” was simplified from the original draft permit, but
also notes that there is not always a clear point of discharge from a municipal drainage system.

- NCTRSW requests clarification regarding municipal and state responsibilities for de‘fermining the point
of discharge into surface water in the state and states that the guidance should include consideration of
the requirements for system mapping in Part ITL.A.3.(c.) of the general permit. Tarrant County comments
that the definition in the permit is sufficient if TCEQ designates a map to help MS4 operators identify

surface water in the state or waters of the U.S.

Lloyd Gosselink requests revising the definition of “outfall” to specify that an outfall is related to the
conveyances of an MS4 (i.e., storm sewer pipes, ditches, and conveyances owned by the MS4) into
surface water in the state. Lloyd Gosselink believes the definition is overly broad and could be
interpreted to include the point of discharge from any regulated area, regardless of whether such runoff is

conveyed through an MS4.

Response 52:

Outfalls that discharge from facilities that are otherwise regulated under the TPDES program, such as a
TPDES wastewater outfall, may be a direct discharge into water in the state or a discharge into an MS4.
These are not MS4 outfalls, but if they discharge to an MS4, then the MS4 operator could address them
as part of their Illicit Discharge Detection and Elimination Program. The general permit requires the
MS4 operator to develop its outfall map using existing information such as federal or state maps and

publications.

MS4 operators can locate information regarding the classified segment(s) receiving discharges from the
MS4 in the "Atlas of Texas Surface Waters" at the following TCEQ Web address. This document
includes identification numbers, descriptions, and maps:

http:/fwww.iceq.state.tx.us/comm_exec/forms_pubs/pubs/gi/gi-31 6/index.html

MS4 operators can find the latest EPA—appfoved list of impaired water bodies (the Texas §303(d) List) at
the following TCEQ Web address:

http:/fwww.lceq.state.tx.us/compliance/monitoring/water/qual ity/data/wqm/305_303. html#y2004.



Persons may find information on unnamed receiving waters that are not listed as impaired on United ...+
States Geological Sutvey topo’giaﬁhié maps or TxDOT County Maps; which are used in the TPDES:
program to delineate the discharge route of a particular facility (see 30 TAC §305 A45(a)(6)). The EPA’s
web site contains current information on the definition and rulings regarding “waters of the U.S at:: -
hitp://www.epa.goviowowhvetlands/guidance/SWANCC. |

This information may also help deVél‘Q}S the outfall map.:

Comment 53: -
Cedar Hill comments that it is not clear when a conv‘eyance is not surface water in the state and requests
clarxﬁcatlon so it can better determme outfall locations. Cedar Hill asks for revision of the deﬁmuon to .

clarlfy when a conveyance is not surfaoe water in the state.

~ Response 53: »
MS4 operators will determine what portion of the conveyance system is part of the MS4 and there may,
be cases where a drainage ditch or similar mtermlttent channel may also be considered water m the state.

As dlscussed pr ev1ously, the definition for “outfall” was 1eV1sed to requlre mapping only. for those point

sources that discharge into ‘waters of the U.S: :

Comment 54 . ‘ ‘

TxDOT asks whether the phrase “does not include opén conveyances connecting two MS4s” includes
two undergrdund MS4 connections. TxDOT requesfs clarification in the fact sheet or permit as to P
whether an underground oonnéction is an outfall. Carroll & Blackman comments that the purpose for
identifying outfalls is to support detection of illicit discharges and believes that locations where one MS4
drains to another MS4 are important 1‘ocations to include. TxDOT statés that it is common for one:MS4i
such as a city, to drain to another MS4, such as TxDOT, but that these connections are not consldered
outfalls based on the current defmltlon in the permit. TxDOT states that the permit should Spec1f1ca11y
refer to crossings or siphons of a dr amage system feature under or through a highway feature if the intent

is‘t{) describe them in this section.

Respoﬁse 54: .
The outfall map does not have to show connections from one MS4 to another because the definition only

pertains to discharges directly into waters of the U.S. If an MS4 operator receiving a discharge from an



adjacent, unregulated MS4 believes that the adjacent MS4 is substantially contributing pollutants into the
downstream MS4, then they may petition TCEQ to require permit coverage for the unpermitted MS4.
EPA developed an “Tllicit Discharge Detection and Elmination” guidance manual (October 2004) and
Chapter 11 of that document includes guidance on mapping outfalls that discharge into stream segments.

This document is available online at: htip://www.cwp.org/IDDE/IDDE.him.

Comment 55:

Carter & Burgess comments that the replacement of the original deﬁnifion for “major outfall” (36-inch
diameter pipe or draining more than 50 acres) with this definition will result in a tremendous amount of
work for each regulated MS4, if they have to map points of any size. Carter & Burgess states that this
effort is not practicable and that compliance with this new definition would exceed the requirement to

meet MEP.

Response 55: V
The definition for “outfall” was included because the requirement to map all outfalls, rather than only
major outfalls, was changed in the general permit. This change was made for consistency with the

federal rules that require small MS4 operators to map all outfalls (40 C.F.R. §122.34(b)(3)(11)(A)).

Comment 56:

Carter & Burgess notes that the definition of “outfall” includes by reference the full definition of “point
source” as defined in the federal rules in 40 C.F.R. §122.22. Carter & Burgess notes that the definition in
the permit includes vessels and floating crafts, which are difficult for a regulated MS4 to map as an

outfall and request that the definition simply begin with “The point at which .. ..”

Response 56:
While there may be no circumstances where an MS4 discharges from a floating vessel, or from other
facilities listed in this definition, this wording is consistent with the federal definition for “outfall” and

was not revised.

Comment 57:
Harris County, Houston, Missouri City, HCFCD, HCEC, and TxDOT-Houston request revising the

definition of “point source” to include the following wording from 40 C.F.R. §122.22, which the



commenters belicve was omitted from the second line: . .+ including but not limited to, any pipe, ditch,,,

channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated . . ..”

Response 57:

In response to the comments; this change was made in the permit.

Comment 58: ‘ o
Universal City, HCEC, and TxDOT request adding the definition of “pollutant” from 40 C.E.R. §122.2 to

the permit.

Response 58: _

TCEQ declines to add the definition, but notes that Texas Water Code, §26,001(13) includes a definition
for “pollutant,” which applies to water quality permits issued by the TCEQ.

Comment 59: .

Sunland requests adding a definition of “population” in the petmit or that TCEQ clarify how
‘-“population” is defined for nonresidential MS4S in evaluating the possibility of obtaining a waiyer under
Part ILF. of the general permit. Sunland points out that MS4s such as transpor{ation agencies, airports,
and universities may not have a residential pop‘ulation and further notes that federal rules at 40 C.F.R.

§122.32(a) appear to indicate that these entities are regulated, unless they qualify for a waiver.

Response 59: , ‘

TCEQ declines to add a definition for “population.” For the purposes of Vdetermining a “very discrete .
system,” the term “population” refers to those people who work at an office, study/take classes at a
school, or otherwise visit a building or office complex. For the purpose of determining the population

* served by an MS4 seeking a waivet, an MS4 operated by a city or other public body that has a residential
population would use the residential population that is located within the regulated area. EPA provides a
population list for some MS4s in Texas at the following web address:

hitp:/fwww/epalgov/npdes/pubs/texas.pdf. .

For MS4s without a residential population, the population served within an urbanized area may include

~ persons who live outside of the urbanized area, including visitors and employees. For example, if the



MS4 is a transportation district within an urbanized area, then the “population served” would include the

number of daily users as well as the employees of the system.

Comment 60:
DAFB requests defining the term “footprint” in the permit because that term is used in the definition of

“redevelopment.”

Response 60:

The term “footprint” is used to describe the outline and area occupied by an existing site, and may
include such things as buildings and parking lots. If the structure is further developed, then it is the .
change in the area of the “footprint” that must be considered in determining if an acre or more of land
will be disturbed and whether it must be addressed in the redevelopment MCM. Remodeling the interior,
remodeling the exterior facade of the building, or repaving the parking lot would not increase the
“footprint” and would not trigger permitting requirements related to the redevelopment MCM, regardléss

of the magnitude of the project.

Comment 61:

Houston comments that the definition of “small construction activity” appears to include only activities
such as “clearing, grading, and excavating.” Houston asks whether areas disturbed by concrete batch
plants, asphalt batch plants, equipment staging areas, material storage yards, material borrow areas,
excavated material disposal, and other industrial activities are counted when determining whether a

construction activity will disturb the required amount of area.

Response 61:
The total number of acres disturbed must include the related support activities, such as those listed in the
comment, if the support activity solely supports the construction activity and is located within one mile

of the construction site or if the support activity is authorized to discharge storm water under this permit.
Comment 62:
Grapevine expressed its support for the revisions to the definition, which lists activities that are not

considered construction activities (e.g., routine grading of existing roads).

Response 62:



The revised definition was chariged following the original publie comment period and is now consistent

with the TPDES CGP, TXR150000.

Comment 63: . _ e
TxDOT reéquests clarification of the definition of “small MS4" in 1'egard to streets and roads.. TXDOT
believes that not all of the street or road is part of ankMS4. For example, the crown of a road and most
roadway lanes are not designed to convey flow. Usually, only curbs, gutters, roadside ditches, or
underground storm sewers are used to convey flow. Cedar Hill requests revising the définition to inoludc

culverts with curbs, gutters, ditches, etc. w00

Response 63: " _ v

As stated in the definition, a small MS4 reférs to “a donveyance or a system of conveyances . . , designed
or used for collecting or con?eying storm water; ...." The defiﬁitipn of conveyancé ,sﬁecifically includes

curbs and gutters, plus other Structﬁres that are designed and maintained fo cany storm water runoff.

Roads are designed and constructed to transport vehicles, with an element of the design used for. |

prevention of flooding and pooling of water. For MS4s that include roads, it is appropriate to consider as

‘the MS4 only those parts that are specifically designed and used primarily for conveying storm watér,, o

Comiment 64: ‘ _ ‘ ‘
NASA and Mathews & Freeland comment that the definition of “small MS4" is vague and ambiguous-
regarding the 'ex0111§ion‘ of “very discrete systems such as those serving individuﬁl buildings.” NASA .
notes that the definition does not include a size of office or education complexes that could meet the
criteria of “very discreet system.” As such, the definition could be understood to exclude a large federal
government complex that does not serve a residential population. NASA notes that in its preamble to the
“NPDES Phase II storm water rules (64 FR page 68749), the EPA specifically addressed including federal
facilities in'the rulés when the federal facility is similar to other regulated MS4s. ‘However, NASA states
"that a large federal government complex with no fl'esidential population is‘unlike cher regulated MS4s
that serve significant residential populations whose uncontrolled activities may contribute to storm water
pollution. NASA notes that these types of activities are either prohibited or controlled on these .
govérnment complexes. Further, NASA states that the term “transient” does not accurately describe most
office and education complexes, because the workers and students,_ while “non-residential,” are also
“non-transient” because they are present on a recurring and routine schedule over an extended period of

time. NASA requests revising the definition of “small MS4" to remove the ambiguity with respect to



“yery discrete systems” and to clarify who must apply for coverage under the permit. Mathews &
Freeland comments that the permit uses the term “discrete” in the exclusion as if it means limited in
geopraphic extent. However, the exclusion fails to convey any sense of the limiting geographic scope.
Mathews & Freeland recommend modifying the definition to state that all federal or state entities that
own or control land are subject to the permit requirements. Additionally, TCEQ should modify the
definition to state: (iv) Which does not include systems owned by-MS4 operators whose systems
throughout the state serve less than one acre. Harris County, Houston, Missouri City, HCFCD, HCEC,
and TxDOT-Houston recommend changing the word “discreet” to “discrete” in the definition of “Small

MS4.”

Response 64:

Use of the term “transient” in describing a very discrete system could be interpreted to mean that only
those public entities that serve tourists and visitors are exempted. However, the intent is to clarify that
certain facilities such as office buildings and secondary schools are not required to obtain permit.
doverage just because they operate storm drains, so long as the drains do not function as a “system.” The
intent is to require any drainage conveyances that truly operate as a “system” to obtain coverage,
regardless of whether residents are present at the site. Accordingly, the term “transient” was removed
from the definition, and the parentheses were removed from the term “nonresidential.” The federal
definition of “MS4" specifically includes systems that are similar to large hospital or prison complexes,
and the definition in this permit was revised to include those larger complexes. Similarly, it is
appropriate to consider that certain smaller complexes may not act as “systems,” and so the definition
was further revised to replace the term “municipal” with “certain.” The revised portion of the definition

reads as follows:

(iv) Which is not part of a publicly owned treatment works (POTW) as defined at 40 C.F.R. §122.2; and
(v) Which was not previously authorized under a NPDES or TPDES individual permit as a medium or
large municipal separate storm sewer system. This term includes systems similar to separate storm
sewer systems at military bases, large hospital or prison complexes, and highways and other
thoroughfares. This term does not include separate storm sewers in very discrete areas, such as
individual buildings. For the purpose of this permit, a very discrete system also includes storm drains
associated with certain municipal offices and education facilities serving a nonresidential population,
where those storm drains do not function as a system, and where the buildings are not physically

interconnected to an MS4 that is also operated by that public entity.



Comment 65: ' = i e Y AR : :

Univéi‘sal City, HCEC, and TxDOT-Houston request adding a definition of “medium MS4” and “large
MS4." HCEC commients that the addition would provide clarification-and 1‘ecom1ﬁends cither adding an
explicit definition or including by reference the federal definition.

Response 65: 7 ‘
These terms é}l‘e ‘both used in the definition of “small MS4.” Théréfore, it is appropriate to reference the
federal definitions in the general permit. The phrase “as defined at 40 C.F.R. §§122.26(b)(4) and L)7)”
was added to the definition of “small MS4" as follows: (v) Which was not previously authorized under a

NPDES or TPDES individual permit as a medium or large municipal separate storm sewer system, as
defined at 40 C.F.R. §§122.26(b)(4) and (b)(7) . . ..

benr_nent 66: , L
- V&E comments that the phrase “surface runoff and drainage” within the definition of “storm'watef” is
not limited to storm water and snow melt. Substances other than storm water and show melt 1nay result
in surface runoff and dfainzi_ge. V&E recommends adding the word “thereof” at the end of the sentence

of this definition to clarify the kinds of surface runoff and drainage that are addressed.

Response 66: :

The phrase “surface runoff and drainage” could B_e interpreted to occur as a result of something other
than rainfall, snowfall, and other types of atmospheric precipitation. For example, additional sources
‘may include runoff resulting from pavement washing or runoff resulting from natural springs. This
phrése_ in the definition of “storm water” is used the same way as in the federal definition of “storm. -
water” and adopted by'referenoé in the state regulations (40 C.FR. §122.26(b)(13) and 30 TAC

§281.25). Therefore, to maintain consistency, this change was not made to the definition.

Comment 67: .
Cedar Hill requests redefitiing the term “storm water” to “precipitation that drains offsite” and comments

that it cuirently sounds like the definition is being defined with a definition.

Response 67:
The definition was taken from the federal definition for “storm water.” However, itbmay be confusing

since the term is included in the definition. TCEQ is revising the definition for consistency with the



existing TPDES MSGP and the Texas Surface Water Quality Standards at 30 TAC §307.3(a)(54). The
definition of “storm water” in the permit was changed to: “Rainfall runoff, snow melt runoff, and surface

runoff and drainage.”

Comment 68:
Cedar Hill requests revising the definition of “storm water associated with construction activity” as

follows: “Discharge from an area where there is either a large or small construction activity.”

Response 68:

TCEQ declines to revise the definition, because the term “storm water” is defined in the permit. -

Comment 69:
TxDOT requests revising the definition of “structural control (or practice)” to include vegetative lined
ditches or vegetative filter strips in the list of examples and comments that these controls are more

common than some of the others that are listed.

Response 69:
In response to the comment, the definition of “structural control (or practice)”was revised to include

vegetative lined ditches and vegetative filter strips to the list of examples.

Comment 70:

V&E requests practical guidance on how “surface water in the state” and “waters of the U.S.” differ and
asks that a couple of concrete, practical .examples where a discharge into surface water in the state would
not ultimately reach waters of the U.S. TxDOT-Lubbock asks whether TCEQ considers playa lakes
under its jurisdiction for TPDES purposes in light of the Solid Waste Agency of Northern Cook County
(SWANCC) decision that ruled that isolated waters of the U.S. whose only nexus to interstate commerce

is migratory birds are not under the jurisdiction of the U.S. Corps of Engineers.

Response 70:

Surface water in the state includes certain playa lakes and isolated wetlands that may not be waters of the
United States. Thus, TCEQ considers playa lakes under its jurisdiction for TPDES purposes. Also,
storm water that infiltrates or is absorbed into soil, and does not run off, is not considered a discharge to

surface water in the state or a discharge to waters of the United States.



Comment 71: : IR ;-
‘Tarrant County requests that TCEQ designate 4 map to help identify “surface water in the state” or -
“waters of the U.S.” so that MS4 operators can appropriately map the locations of all outfalls diso}1a1;ging
from the MS4. Grapevine comments that the terms “surface water in the state” and “waters of the U.S.”
need clarification and further description and suggests that TCEQ use a map displaying these designated

- waters. HCEC states that the definition for “».éurfaqe_ water in the state” must exclude man-made or,
artificial systems, and comments that leaving the terms in the permit would result in the regulation of
discharges to retention ponds and storm water quality wetlands, whéh the permit should regulate

discharge from those structures.

Response 71: ‘

The definition in the general permit for “surface water in the state” is taken directly from the definition .
of “water-in the state”.at TWC, §26.005(5), except leaving out “groundwater, percolating orv otherwise. .
.. However, no changes were made to the definition because it is consistent with TCEQ’S authority to
regulate unauthorized discharges under TWC, §26.121 and its general permitting authority under TWC,
§26.040. '

TCEQ Publication Number GI-316, “Atlas of Texas Surface Waters,” provides information and maps of
various surface waters in Texas. An ele_étronic version of the document can be found on TCEQ’s Web

~ site at: www. tceq.state.tx.us/comm_exec/forms_pubs/pubs/gi/gi-316/index.himl.

Comment 72: 7 » ; . ‘
TxDOT 1‘equeéts revising the definition or fact sheet to clarify whether ephemeral creeks are considered

surface water in the state.

Response 72: - - s ; \ Co

The term “water in the state” does include intermittent streams. ' B_d_th intermittent streams and‘_,‘ ‘
| intermittent streams with perennial pools are included in the Texas Surface Water Quality Standards at
30 TAC Chapter 307 and no further clarification was made to the permit or fact sheet.
Comment 73: i ‘ o S ce
HCFCD and Universal City comment that for clarity, the definition of “total maximum daily ]Qad _

(TMDL)” should reference the precise regulatory definition as well as the briéf definition provided in the



permit. HCED and TxDOT-Houston comment that the definition of TMDL should reference the precise
federal regulatory definition. Harris County, Houston, Missouri City, and HCFCD request revision of
-the definition to TMDL to: “Total Maximum Daily Load (IMDL) - a calculation of the maximum
amount of a pollutant that a waterbody can receive and still meet the Texas Surface Water Quality
Standards.” Carter & Burgess asks why the definition was changed from “maximum amount of a
pollutant” to “total amount of a substance,” and asks whether TMDLs are developed for substances other

than pollutants.

Response 73:

The definition of TMDL in the permit is identical to the definition found in the Texas Surface Water
Quality Standards at 30 TAC §307.3(a)(61), which references substances rather than pollutants. Though
TMDLs are established for pollutants, it is appropriate to use the more general term, “substance” that is
already included in TCEQ rules. The federal definition of TMDL is found in the federal rules at 40
C.F.R. §130.2(i). The description of the TMDL Program, guidance, and information related to assessing
water quality is provided on TCEQ’s Web site at:

http.//www.tceq.state.tx.us/implementation/water/tmdl/index.html/.
Permit Applicability and Coverage

Comment 74:
DAFB requests revising the introductory paragraph in Part II. to: “discharges from small municipal
separate storm sewer systems (SMS4) to surface” and throughout the permit using the abbreviation

SMS4 for small municipal separate storm sewer systems.

Response 74:
TCEQ declines to adopt the acronym suggested by DAFB. The definition in the permit for the small
MS4 includes as acceptable acronyms “small MS4,” “MS4,”or “System” for the term small MS4, unless

otherwise stated.

Comment 75:

TDCJ asks whether agricultural operations are exempt within an MS4.

Response 75:



The CWA contains an exemption for agricultural operations that meet certain requirements froim being . . k
considered a point source discharge. 'Where agricultural operationé meet the statutory definition they are
not subject to TPDES storm water permitting r/etpﬁmmeﬁté. The definition of “point source” i -the
permit specifies that discharges from return flows ffom irrigated agriculture or agricultural stotm water
runoff are not considered poirnt sotirces vif they meet the applicable requirements in the CWA. '
Cormhent 76: ’

Harris County asks if private, gated communities located in unincorporated areas of the county or |

‘urbanized area need to apply for coverage under the permit.

'Résponse 76: :
The permit affects certain publicly owned separate storm sewer systems located within urbanized areas.
If the storm sewer system is privately owned and operated, these permit requirements would not apply

regardless of location.

Comment 77: ,
Harris County asks for clarification regarding how MUDs and private communities may obtain coverage

under the permit. -

Response 77: |

Privately owned and operated MS4s are not subject to the NPDES storm water régulations and are
therefore not eligible for coverage under the permit. MUDs that operate MS4s and that are located
within an urbanized area may obtain coverage by submittiﬁg an NOL, an SWMP, and a $100 application
fee. After the permit is issued, a description of the process will be available at: -

http://iwww.tceq.state.tx.us/permitting/water_quality/stormwater/storm-water-navigation/ms4.html.

Comment 78:
Travis County requests information on the responsibilities of special water districts such as MUDs and
water control improvement districts (WCIDs) within an MS4 under the genéral permi’t, and asks whether

an MS4 operator has the authority to require these districts within an MS4 to perform some of the MCMs

within the district’s boundai‘ies.

Response 78:



The definition of small MS4 includes systems that are owned or operated by districts that have
jurisdiction over storm water. Any MUD or WCID that operates a drainage system in Texas that is
located wholly or partially within an urbanized area is subject to the small MS4 general permit \
requirements. The permit does not provide authority for other municipalities to require districts within
their boundaries to implement BMPs for a surrounding municipality. However, within an urbanized area,

districts must develop and implement a SWMP and apply‘for permit coverage on their own.

Comment 79:

Lloyd Gosselink expressed concems on behalf of several MUDs located in Harris County regarding the
applicability of the permit to MS4s operated by MUDs in a regulated area. Lloyd Gosselink poiﬁts out
that Harris County currently maintains the storm sewer system for many of these MUDs and that it 1s not
- necessary to burden the MUDs with obtaining coverage under the general permit, because Harris County
is capable of managing those MS4s and providing an overall SWMP for the area. Based on the definition
for “MS4 Operator,” which currently includes the phrase “the public entity and/or the entity contracted '
with the public entity, responsible for the management and operation of,” Lloyd Gosselink requests that
TCEQ confirm that small MS4s located within urbanized areas are not responsible for obtaining
coverage under the permit if they are contracted with a Phase I MS4 to assume operational control of the
small MS4. Lloyd Gosselink also suggests that TCEQ include a specific exemption from Phase II MS4

permit coverage for such situations.

Response 79:

If a MUD does not operate the storm drain system, then it would not need permit coverage. However, a
MUD is considered a municipality in the TPDES program and would need to apply for permit coverage if
it is located in an urbanized area (or is designated by TCEQ) and it retains any operational control over
the storm drainage system. If the MUD contracts one or more of the SWMP elements, then it should
include that information in its SWMP. If Harris County operates the MS4 that is located within the
boundaries of a MUD, then Harris County would be responsible for permit coverage and would include

those areas in the SWMP that it developed under its individual MS4 permit.

Comment 80:
Lloyd Gosselink comments that certain permit requirements are redundant for those Phase Il MS4s
operating within the boundary of a permitted Phase 1 MS4, who do not enter into an agreement for the

Phase I entity to assume operational control over the Phase Il MS4s. Lloyd Gosselink states that the



permit, as currently written, wouild require construction site op‘erators within Harris County to submit
informét‘ion to small MS4s operating MS4s in Harris County and the small MS4 operators would be
required to review and re‘gulafe operatioﬁs‘ at'stch construction sites. In-addition; construction site ‘
opérators withitl Harris "County are also required to obtain a storm water permit by submitting site plans .
for review by Harris County, if the site is located:in an unincorporated area. Lloyd 'G{)sselinl( requests
that TCEQ include an exemption from the construction sité runoff control réquirements for small MS4s
located within the boundaries of a Phase I MS4 when the Phase 1 entity provides for the regulations and o

review of construction site operations.

Résponse 80:

Dischargers of regulated storm water runoff from construction sites must notify an MS4 operator if the
discharge; is into an MS4, as required in TPDES CGP TXR150000. Construction site operators that are
permitted under the CGP, as well as municipal construction site operators that are permittéd under this -
general permit, are required 0 subinit the required documentation to an MS4 operator receiving their
disCharge. If the storm drain system is operated by a MUD, then the construction site operator must
notify the MUD. The MUD, if regulated under this general permit, must develop and implement a
construction site run off MCM, which may include specific requirements for-dische&ges from ’
construction sites. A Phase I municipality may have additional requirements for construction actiflities
that occur within its regulated area. If the MUD relies on a Phase I MS4 or other entity to perform some

of the requirements related to the MCM, then fhe MUD must include that information in its SWMP.

Corment 81: |

' Universal City, HCEC, and TxDOT—HoustohrrequeSt revisi.oﬁ of the introductory paragraph to Part II to
more precisely indicate that ’only»vcer’tain MS4s are regulated under the permit. HCEC added that the
change will also indicate that“permit coverage is only available for those MS4 operators meeting the -

~ criterla. The o‘ommehtcfs suggest the following language: “This general permit provides authorization
for storn water and certain rion-storm water discharges from portions of small municipal separate storm
sewer systems (MS4) located inside urbanized areas, or designated small MS4's, to surf‘acé water in the

state.”

Response 81: '
TCEQ declines to revise the permit language because the information in Part ILA.1. and A.2 following

the introductory paragraph adequately states which MS4s are required to obtain permit coverage. .



Comment 82:

HCFECD comments that the language in Part IT appears to address only small MS4s that discharge into
surface water in the state, and appears to exclude MS4s that discharge into another MS4, such as a Phase
I (large or medium) MS4 or another small MS4. HCFCD recommends revising the permit for
consistency with discharge permits for Phase I MS4s and to include a provision requiring notification to

the MS4 receiving the discharge from an adjacent regulated small MS4.

Response 82: ,

If an MS4 located within an urbanized area or designated by TCEQ discharges directly into surface water
in the state or indirectly through another MS4 conveyance, then permit coverage is required. TCEQ
declines to add a requirement to notify an adjacent MS4 because the permit includes a comprehensive
public participation program that ensures any adjacent MS4s will have an opportunity to review the

application and provide public comments.

Comment 83:

TCCOS and Mathews & Freeland recommend revising the permit to provide authorization for all
discharges from regulated MS4s. TCCOS and Mathews & Freeland believe this is appropriate because
of the open nature of these municipal systems and because the permit seeks to control the quality of all
discharges. TCCOS and Mathews & Freeland comment that because TCEQ has failed to authorize these
discharges, operators of these small MS4s are in the untenable position of discharging these flows
without the legal protection of a permit as required by the CWA and TWC. TCCOS and Mathews &
Freeland request revising the opening paragraph of Part II. as follows: “This general permit provides
authorization for discharges from small municipal separate storm sewer systems (MS4) to surface water
in the state. The permit contains requirements applicable to all MiS4s that are eligible for coverage under

this general permit.”

Response 83:

[ssuing this permit implements federal storm water permit requirements n .the State of Texas and would
not affect the requirements for other dischargers to an MS4 to obtain permit coverage. TWC, §26.121
prohibits the discharge of certain wastes except as authorized by a rule, permit, or order issued by the
commission. The minimum responsibility of the MS4 operator regarding illicit discharges to their system
is to comply with the SWMP requirements of this permit to identify and eliminate illicit discharges to

their MS4.



Comment 84: T
NCTRSW notes that “small MS4" and “MS4" are used interchangeably and requests that “small MS4" be

used throughout the permit for consistency. «

Response 84

The definition for “MS4 Qperétor’f ‘was revised to clarifyvthat where the permit refers to “MS4 operator,”
it is referring to an operatof ofa Small MS4 regulated by the permit. Therefore, the term “MS4 operator”
was retained in the permit language. ‘Where the term “small MS4 operator” occurred it was revised to |

“MS4 operator” because, by definition in the permit, this term is referring to a small MS4 operath.
Small MS4s Eligible for Authorization by General Permit

Comment 85: : : .
TxDOT comments that in the preamble to the federal Phase Il rules (64 FR 68749) EPA states that “state
- DOTs that are already regulated under Phase I are not required to oomply with Phase IL.” TxDOT .
requests that TCEQ consider allowing TxDOT districts with existing Phase I permlts the option of
incorpor: atlng the Phase H areas into their existing Phase I permits. TxDOT notes that this would
_eliminate duplicate permits for the same general area coverage under existing Phase I permits by the‘- ;o

same TxDOT district.

Response 85: . :
Ex1st1ng Phase I MS4s in Texas cutrently operate undel individual NPDES « or TPDES permits.: The MS4
operators regulated under an individual permit may include Phase Il areas in an individual penmt by

- submitting & permit application for a major amendment to the existing permit. Adding previously
unregulated areas to an individual TPDES permit is considered a substantive change; therefore, a major

amendment application is required.
MS4s Located in an Urbanized Area

Comment 86: ; ‘ . v ¥
TCCOS, Mathews & Freeland, Farmers Branch, Tarrant County, Cleburne, V&E-, NCTCOG, Harris
County, Freese & Nichols, Dodson, and TAOC request the permit clarify that when.an MS4 is partially

located within an urbanized area, only the portion within the urbanized area is subject to regulation.



Response 86:

Only the portion of a small MS4 located within the boundaries of urbanized areas are regulated under the
Phase Il regulations. For example, if a county operates a small MS4 that serves the whole county, but
only one half of the MS4 falls within an urbanized area, then the county must obtain permit coverage
only for the portion of the MS4 within the urbanized area. Part III of the fact sheet and Part ILA. of the
permit describe the requirements for this situation; therefore, no additional changes were made. TCEQ
also revised the permit (see Parts IIL.A.7., first paragraph of Part VI, and Part VI.A.) to indicate that MS4
operators could implement the optional seventh minimum control measure, related to municipal
construction activities, for activities that are located outside of the regulated area, provided that the MS4

operator also implements all other MCMs in those additional areas.

Comment 87:

TCCOS and Mathews & Freeland comment that the provision requiring an MS4 that is fully or partially
located within an urbanized area to obtain permit authorization is a statement of general applicability that
implements or prescribes law or policy. Therefore, it is a rule that must be adopted using the full
rulemaking procedures set out in the Texas Administrative Procedure Act. TCCOS and Mathews &
Freeland state that this is a statement of what entities must obtain permit coverage, not a statement of
what entities are eligible for coverage. TCEQ should determine what MS4s are required to obtain a

permit using full rulemaking procedures to allow for public input.

Response 87:

The requirement regarding what small MS4s are regulated was subject to TCEQ rulemaking when the
federal rules were adopted by reference in 30 TAC §281.25. One of the rules adopted was 40 C.F R.
§122.32(a)(1), which states that a small MS4 is regulated if the small MS4 is “located in an urbanized

area as determined by the latest Decennial Census by the Bureau of the Census.”
Designated MS4s and Part I.G. - Designation Criteria

Comment 88:

TCCOS and Mathews & Freeland recommend “that TCEQ use the same criteria and process as used for
triggering the development of a water pollution control and abatement plan under TWC §26.177.”
TCCOS and Mathews & Freeland request revising the permit language in this part to state the following:

“The Executive Director may designate additional small MS4 operators as being required to submit



applrcatrons for authorization to dlschar ge storm water only pursuant to Subchapter B of 30 TAC Chapter
216 (relatmg to Mumcrpal Water Pollutron Control and Abatement).” Cleburne recommends desrgna‘uon
criteria that is the same as the criteria tuggermg the development of a water pollutron control and
abatement plan under TWC §26.177 and 30 TAC §216.26. Cleburne suggests the followmg triggering
language ' “Any orty requu ed to submit a Water Pollution Control and Abatement Prograrn ‘pursuant to
30 TAC §216 26(D(3) shall be rcqulred to submrt an appllcatlon for a TPDES permit for its municipal
separ ate storm sewer system within 180 days after niotice of the Comm1ss1on s dction.” Cleburne
comments that Texas law envisions that mumcrpalrtres can be forced to regulate the activities of third
persons that add pollutants to storm water (such as requrred by the EPA’s Phase II rules) only in the’
manner specified in TWC, §26.177. The statute as ﬂeshed out by the rule, sets out the criteria and the .
Vprocedures used by TCEQ to require municipalities to adopt a program under TWC, §26.177. Cleburne

~ believes that theuseof TWC, §26.17‘7 does not appear inconsistent with the requirements of 40-C.F.R. ',
§122.35(b). Cleburne states that if TCEQ chooses to igu‘o're the already legislated designation criteria of
o T‘WCI,' §26. 177, then Clel)yurne suggests the followiug' modifications or clarifications to the language:

The Executive Director may designate any small MS4 operator with a population greater than 10,000
and a populatton density of 1,000 people per square mzle or greater as being required to submit an
applzcanon for authorization to dischar ge storm water from the system. Following designation and
notification, operators of the small MS4s must obtam authorization under an individual TPDES storm -
water permit within 180 days. The designation of a small MS4 must occur followmg a ﬁndzng that
controls of MS4 discharges that do not have an agricultural exemptzon or coverage under another -
mdzvzdual MSGP, or Constructzon pe; mit are necessary to pr otect water quality with consideration for
the follomng factors. 1. Controls for MS4 discharges are determined as necessary for source water
proteétion of pitlalic'driilkihg water resources based on the resulis of source water assessments by TCEQ.
2. Controls for MS4 dz'seﬁarges are n.ecéssdry 10 protect sea grass areas of Texas bays as delineated by
the Texas Parks & Wildlife Department. 3. Controls for MS4 discharges are necessary ro protect
receiving waters designated as having an exceptional rtrjrlatic life use. 4. Controls are required for’
pollutants of concern shown 1o be present in MS4 discharges lo a receiving water listed on the Clean

Water Act Section 303(d) list based on an approved total maximum daily lOaclz'n.g plan.

Respouse 88:
‘TCEQ disag;ees that TWC, §26.177 as impleriented in 30 TAC Chapter 216 is a substitute for -

developing desigrlation criteria and procedures prescribeéd in EPA’s Phase II storm water rules. The



preamble to the adoption of Chapter 216 states that the rules do not apply to those entities covered under
the Phase I and Phase II storm water programs, which include “designated” small MS4s. The preamble
states that discharges covered by the Chapter 216 rules “address non-permitted sources of water
pollution.” Tt further states that NPDES permits and Phase I or Phase II storm water permits “seek to
address permitted sources and therefore, would not be duplicated by the §26.177 program” and that the
program “seeks to address pollution not covered by a permitting program.” (24 TexReg 1622, 1625
(1999)). The final version of Chapter 216 adopted the phrase “pollution attributable to non-permitted
sources” to refer to those sources covered by §26.177 and to distinguish them from NPDES and Phase I
and Phase IT storm water permits, which it specifically notes seek “to address permitted sources.” Id. at

1626.

Comment 89:

Russell Moorman and Carter & Burgess state that Part ILA.2. does not identify how TCEQ will identify
designation criteria as required by 40 C.F.R. §122.35, nor how TCEQ will apply such criteria. Russell
Moorman notes that the fact sheet outlines the specific criteria, but that the criteria was not established
through a rulemaking process pursuant to Texas Government Code, Chapter 2001. Russell Moorman
states that a requirement of general applicability, such as the establishment of designation criteria to
identify small MS4s who will be required to obtain permit coverage, can only be obtained through the
Chapter 2001 rulemaking process. Russell Moorman states that it is inappropriate for TCEQ to adopt
designation criteria through the general permit or in the fact sheet for the permit. Cafter & Burgess
comments that the federal references at 40 CFR §122.32(2)(2) and 40 CFR §122.26(a)(1)(v) do not
actually identify the evaluation criteria to use, rather that 40 CFR §122.32(a)(2) states that a small MS4
can be regulated if it is designated by the permitting authority. Carter & Burgess further notes that 40
CFR §122.26(a)(1)(v) states that certain discharges will be regulated if the discharge contributes to a
violation of water quality standards or is a siéniﬁcant contributor of pollutants to waters of the U.S.
Carter & Burgess comments that these sections do not address how TCEQ will actually set designation
criteria or identify MS4s that will be regulated pursuant to designation criteria. Mathews & Freeland
comments that TCEQ’s attempt to specify EPA rules as standards is misguided because EPA’s rules do
not specify any standards or procedures TCEQ could adopt by reference. Mathews & Freeland notes that
under EPA’s rules, TCEQ has a specific obligation to develop a process, as well as criteria to evaluate
whether a storm water discharge results or has the potential to result in exceedances of water quah'ty'
standards, including impairment of designated uses, or other significant water quality impacts, including

habitat and biological impacts.



Response gt ,
TCEQ has the autherity to require permitting for any discharge into or adjacent to water in the state that
in itself or in ‘conjunction with any other discharge or 'Lctwlty that causes, continues to cause, or W111
cause pollutlon of any water in the state (TWC, §26.121): Under TWC, §5.122,a palty affected bya .-
permitting decmlon by the executive director may ‘appeal the de01s1on to the comrmssmn So the
regulatory framework is already in place for TCEQ to regulate a small MS4 that falls outs1de an
urbanized area and who discharges mto or adjacent to water ih the state with or without any spemﬁc :

‘ de31gnatlon criteria being spemﬁed by TCEQ rules. 40 C.F.R. §122 32(a)(2), which was qdopted by:
reference in 30 TAC §281.25, states that a small MS4kmay be regulated if “{y}ou are designated by the
TPDES permitting authority . . ..” To meet the requirement in §122.32(a)(2), TCEQ developed
designation eriteria to apply to small MS4s that are not located in urbanized areas and where it was
determined that controls were necessary to pro'tec‘t water quality. TCEQ applied the eriteria to small-
MS4s located outside of urbanized areas and determmed that no additional small MS4s were
“designated” at this time. The criteria used for making a detemnnatmn whether TCEQ would de51gnate

any additional MS4s were:

1. Whether controls for discharges were determined to be necessary for source water protection of public

drinking water resources based on the results of source water assessments b'y‘TCEQ;‘

2. Whether controls for discharges were necessary to protect sea grass areas of Texas bays as delineated

by the Texas Parks and Wildlife Depattment; = -

3. Whether controls for dlschau ges were necessary to protect receiving waters de81gnated as havmg an

exceptlondl aquatic life use;

4. Whether contl ols are requlred for pollutants of concern expected to be present in discharges to a

1ece1vmg watel listed on CWA, §303(d) list based on an approved TMDL plan;

S5 If requested by a regulated MS4 operator, that dlsehalges from an ad] acent small MS4 were
determined by TCEQ to be 51g111ﬁcant contributors of pollutants to the regulated MS4;

6. Additional factors relative to the environmental sensitivity of receiving watersheds.



EPA did not specify what criteria must be used nor that the criteria be included in the permit. EPA
specified only that criteria be developed “to evaluate whether a storm water discharge results in or has
the potential to result in exceedances of water quality standards, including impairment of designated

uses, or other significant water quality impacts, including habitat and biological impacts.” (40 C.F.R.

§123.35(6)(1)(D)).

Therefore, TCEQ decided not to include specific designation criteria in the permit language. TCEQ
evaluated those small MS4s that have a population of at least 10,000 and that are located outside of an

urbanized area, and did not designate any additional MS4s based on the results of that evaluation.

Comment 90:

Carter & Burgess asks whether the “portions of the MS4 that are located within the urbanized area...”
applies to only the geographic area or to outfalls receiving drainage from those areas. Carter & Burgess
notes that an MS4 outfall located within an urbanized area may receive most of its drainage from an area
that is not within the urbanized area; or an MS4 outfall could be located outside of an urbanized area and

receive drainage from the urbanized area.

Response 90: :

The permit regulates those portions of an MS4 that are located within an urbanized area or are otherwise
designated by TCEQ. The requirements of the SWMP, including mapping all outfalls, only refer to areas
Jocated within an urbanized area. Therefore, it is possible that there are outfalls receiving large
discharges that do not require mapping and inclusion in the SWMP. However, the elements of the
SWMP, including all MCMs, must be implemented for the portion of the MS4 that is Jocated within an
urbanized area. At this time, TCEQ has not designated any additional areas for regulation under this

permit.

Comment 91:

Clebume asks if source water assessments currently evaluate storm water runoff from non-agricultural,
non-industrial areas to determine if storm water is affecting the drinking water resource. If not, Cleburne
believes TCEQ should require these evaluations before designating an MS4 under the justification of

protecting public drinking water resources.

Response 91:



Source water assessments do not currently include consideration for storm water drscharges. However,,
before the executive director would designate an MS4 under this eriteria, an assessment Would be

conducted and the results would have to, mdloate that discharges from the MS4 a1e contributing to a

‘ Vlolatlon of a water quality standard or is-a slgnlﬁcant contributor of pollutants mna pubhc drinking water

resource to the extent that controls on that discharge are necessary to support and protect that resource. .

Comment 92: “ , ‘ e k
Clebume asks if sea grass areas and exceptional aquatic life use is deﬁned and protected under other . -
federal or state ]aw Cleburne asks TCEQ to explain how these determinations are made and where they
may find information regar dlng the areas that have been desrgnated Cleburne states that if “these
areas/uses have no protected status then much more information should be included so that MS4
operators clearly understand what information is used in delineating these areas, how dete1m1nat1ons w111
be made on whether MS4 discharges need control, what potential pollutants, of concern from an MS4 ‘
could cause an MS4 to be designated, and how the MS4 operator can comply with protection of these

resources.”

- Response 92;
Exceptional aquatic life use is a designated use for certain surface waters in Texas that meet the
definitionvin 30 TAC Chapter 307, Texas Surface Water Quality Standards. Discharges authorized under
TCEQ and TPDES permits to exceptional aquatio life use designated waters must contain controls and
limitations such that this use is maintained and protected. In the proposed 2000 revisions to the Texas
Surface Water Q'uality Standards, TCEQ proposed “eea grass propagation” as a basic use that must be
maintained. This revrsmn of the Texas Surface Water Quality Standards was adopted by TCEQ on July
26, 2000; however, portions of the rule are still under review by EPA and FWS. The portion of the rules
that was approved includes the definition of “sea grass propagation” as a basic use, but 30 TAC
§307.7(b)(5), which relates to the protection of additional uses (including sea grass propagation) has not
been approved. The U.S. Army Corps of Engineers, under authority of CWA, 3404, may also iSSLle
permits that protect sea grass areas. Provisions to protect sea grasses can be developed through the,‘ ‘
Coastal Zone Management Plan, authorized by. the Coastal Zone Managenlent Act of 1972, and L

' administered at the federal level by the National O,ceanographic and Atmospheric Administration, Texas

Parks and Wildlife Department defines certain areas of Texas bays as “scientific areas” and has

developed voluntary “no prop zones” to discour age the use of motorboats in areas that could cause

damage to sea grasses. Before the execut1ve director would designate an MS4 oper ator to require a storm



water discharge permit under this criteria, the executive director would conduct an assessment and the
results would have to indicate that discharges from the MS4 are contributing to a violation of a water

quality standard or 1s a significant contributor of pollutants to this resource.

Comment 93:
Cleburne comments that TCEQ should have to demonstrate that the pollutant(s) of concern are present n
MS4 storm water runoff to a §303(d) listed water body and that the runoff is not already under the

control of another TPDES permit in order to designate the MS4.

Response 93:

Designation would only occur under this criterion following development of an approved TMDL.
Development and implementation of the TMDL would include assessment of sources for the pollutant(s)
of concern and also describe the controls necessary in order to restrict that particular pollutant(s) as
necessary to attain and maintain the appropriate water quality standards. Designation of small MS4s
could occur under this criteria if the TMDL identifies them as a source that requires controls in order to

restore the quality of the receiving water.
Allowable Non-Storm Water Discharges

NOTE: This section of the general permit was inconsistently indexed with the rest of the permit. Letters
(a) through (r) in the proposed permit should have been numbered 1 through 18. Therefore, this change
was made to the permit and the comments that originally referred to a letter were changed to reference
the appropriate number. For example, a comment that referred to () was changed to match the new

indexing number 5.

~ Comment 94:

TxDOT requests modifying the statement “The following incidental non-storm water sources may be
discharged from the MS4 and are not required to be addressed in the MS4s Illicit Discharge Detection
and .. . to “may be discharged into and from the MS4" in the introductory paragraph to Part IL.B. in

order to establish what discharges are subject to the 1llicit discharge and detection MCM.

Response 94:



The permit does not authorize discharges into the MS4, but rather discharges from the MS4. wae»ver,
the permit recognizes that there are non-storm water discharges combined within the system and-allows
the MS4 operator to discharge those non-storm water discharges without additional requirements, so long
as they are not determined by the MS4 operator or the TCEQ to not be a significant contributor of
pollutants to the MS4,

Comment 95: _

Lloyd Gosselink fequests revising the list of allowabl‘e non-storm water discharges to ‘include those non-
storm water discharges that are expressly allowed under the TPDES MSGP, TXRO050000 as well as the
TPDES CGP, TXR150000; énd TxDOT requests revising the permit to include the same allowable non-
storm water discharges as the CGP in order to avoid ihéonsistenoiés and conflicts: Lloyd Gosselink
states that both the MSGP and the CGP are storm water discharge general permits that include a list of
non-storm water discharges that may be. included without additional authorization, and both Lloyd :
Gosselink and TxDOT staté those permits include lists of non-storm water discharges that are included,

such as fire hydrant flushings, water from the routine external Washing of buildir‘lgs‘ (conducted without . -

 the use of detergents or other chemicals), water used to control dust, compressor condensate, and

condensate that externally forms on steam lines. Lloyd Gosselink requests that the general permit

include a provision that would allow “additional sources of non-storm water that'may be listed in 40 °

" CFR. §122. 26(d)(2)(1v)(B)(1) ” which would add1 ess any poss1ble additions that are made to the federal

rules.

Response 95: ,

TCEQ agrees that it is appropriate to include non-storm Water discharges that are listed in TCEQ's MSGP
and CGP, as well as those that are included in the federal rules at 40 C.F.R. §122.26(d)(2)(iv)(B)(1). The
permit was revised to include the non-storm water discharges listed in the MSGP TXR050000, the CGP,
TXR150000, and 40 C.F.R. §122. 26(d)(2)(1v)(B)(1) on the list of dischar ges that a small MS4 is not

required to add1 ess as illicit.

Comment 96°

‘Harris Cdunty, Houstoti, Missouri City, HCFCD, HCEC, and TxDOT-Houston request adding fire -

hydrant flushing to the list of allowable non-storm water discharges, alongside “water line flushing” in.
Part ILB.1. Harris County adds that potable water flushed from lines is often hyperchlorinated, and notes

that the flushed water is then discharged to a storm sewer system or other water in the state. Harris



County states that acute toxicity in many aquatic animals can occur at concentrations of chlorine of 2.0
milligrams per liter (mg/1) or greater, and requests that the general permit restrict fire hydrant and water
line flushings to those that are determined to contain less than 4.0 mg/l, similar to most small wastewater
treatment plants. Fort Hood asks whether Part ILB.1., “water line flushing” includes the discharge of
super-chlorinated water used for water line disinfection. If not, then Fort Hood requests revising the
permit to include a standard that must be met to discharge this type of water. For example, Fort Hood
indicated that the permit could require a chlorine residual of less than or equal to 4 parts per million

(ppm) in order to allow for a discharge of this type of water into the MS4.

Grand Prairie comments that Part I1.B.15. should not exclude test water from fire suppression systems,
because doing so would place an undue burden on the community and the regulatory authority. Grand
Prairie states that the Uniform Plumbing Code does not require that fire lines drain to a sanitary sewer
drain, and that the resultant discharge would result in less than 25 gallons per year, making it infeasible
to retrofit the existing systems (estimated cost of $5,000 per facility). Fort Hood also comments that test
water from fire suppression systems was excluded, and asks whether those discharges could occur under
Part I1.B.3., related to discharges from potable water sources, since most tests of fire suppression deluge

systems, fire pumps, and even fire trucks discharge potable water.

Response 96:

Because uncontaminated fire hydrant flushing is included in'both the MSGP and the CGP, and discharges
listed in those permits were added to the list in this permit, it is not necessary to specifically list fire
hydrant flushing in this section. TCEQ recognizes that discharges containing chlorine, particularly at
levels over 4.0 mg/l, may cause a water quality problem; however, no specific discharge limits were
established. No discharge under this permit may cause or contribute to a violation of water quality
standards and this provision is not meant to authorize the involuntary discharge of chlorinated water, e.g.,
from a broken water line. A regulated MS4 operator may need to establish controls to address the
discharge of potentially elevated levels of chlorine from these water sources. In addition, while the
general permit does include discharges from water line and fire hydrant flushing, it does not include
hyperchlorinated water, unless the water is first dechlorinated. Completely dechlorinated water is
generally considered to contain less than 0.1 mg/l of chlorine. In response to the comments, the permit

was revised to specify that hyperchlorinated water must be dechlorinated prior to discharge.

Comment 97:



DAFB comments that the term “rising ground waters”, used in Part ILB,5. is-open to individual
interpretations and requests a definition of this term.

st i

Res'pons,er97:. L St . il ‘
The term would generally refer to the upward movement of the water table resulting from recharge to an
elevation that would potentially contribute to the flow from the MS4. TCEQ decided not t_(‘)'a,d;dva

e ‘/“ y

definition of “rising ground waters” to the permit. ; .

Comment 98: ‘

Harris CounW,.HbuSton,: Missouri City, Carter & Burgess, and HCFCD comment that the inclusion of
“uncontamiriated grbund water infiltration” in Part IL.B.6. ‘appear-s‘to conflict W1th the definitioh of
“ground water infiltration” and notes that in earlier comments they suggested a revision to “_the definition
~ that would correct the conflict. \ | i |
Response 98: _ _ e » |

As noted in an earlier comment, the definition of “ground water infiltration” was :eﬁsed-_in response to
comments to state: “For the purposes of this pjer:mit,‘, groundwater that enters a h1unicipal\scpa1jét§ storm
sewer system (including sewer service c‘onnec_tions and foundation drains) through such means as |
defective pipes, pipe joints, connections, or manholes.” Therefore, additional changes are not required to

. this definition.:

Comment 99: _ : o Coew : % C e
NCTCOG requests clarification whether it is the intent of TCEQ to require the prohibition of individual
residential car washing under the permit listed in Part ILB.1 1. NCTCOG notesr that the only mention of
an individual non-storm water discharge in the NPDES, draft general permit is “individual residential car
washing,” which is included in the list of allowable‘non—s;torm water discharges.. NCTCOG requests that
the.pel“mit include a specific provision prohibiting any indiYidual non-storm water discharge determined
to contribute significant amounts of pollutants to the MS4. o
Response 99: ; » . o
Contributions to the permitted MS4 resulting from residential vehicle washing are a}lowablc_i and are.

included in the list of allowable non-storm water discharges in Part ILB. of the permit. The MS4



operator would be required to prohibit this contribution to the storm sewer system only if the MS4

operator determines it is a significant source of pollutants to the permitted MS4.

Comment 100:

DAFB requests a definition of the term “dechlorinated” as used in Part II.B.13., referring to
“dechlorinated swimming pool discharges.” DAFB asks what concentration of chlorine is required in
order to achieve dechlorination and if a technology-based standard for treatment is used, DAFB asks
what technology is appropriate. GCHD comments that many municipalities forbid dechlorinated

* swimming pool discharges by local ordinance and testing is required for enforcement. Fort Hood
recommends that the permit include a standard for chlorine residual, such as a maximum of 4 ppm, rather

than require total dechlorination of all swimming pool discharges.

Response 100:

Water is generally considered dechlorinated if it contains less than 0.1 mg/1 of chlorine. It is possible to
measure this level of concentration with relatively inexpensive test kits and it is-commonly included as
the.standard n TPDES wastewater permits for discharges of dechlorinated effluent from municipal
treatment works. This provision of the permit would allow dechlorinated swimming pool discharges to
occur and not require the MS4 to address the activity in the illicit discharge and detection MCM: of the
SWMP, provided that the MS4 determines it is not a significant source of pollutants. However, the MS4
may also develop requirements or ordinances that forbid swimming pool dischérges to the MS4. For
example, the MS4 could require that swimming pool Water register “non-detect” for chlorine utilizing a
common pool chemical test kit or that the water must be held a minimum of 48 hours prior to discharge.

TCEQ declines to add chlorine residual discharge limits to the permit.

Comment 101:
DAFB requests a definition of “swimming pool” as used in Part TI.B.13. and wants to know whether the

term include children’s wading pools.
Response 101:
TCEQ declines to add a definition for “swimming pool,” and notes that for purposes of this permit, the

term “swimming pool” may include a pool primarily used for wading.

Comment 102;



Carroll & Blackman comments that Part JLB.11. should include charity vehicle washing, whichis.
allvowev:d under Phase I MS4 pérmits. Fort Hood asks Whether the permit allows the discharge of wash .
water from charity, _fund raising, or other organized car washing events if they are reviewed by the MS4
operator and deemed an insignificant source of pollutants into the MS4. Dodson asks whether charity car
washes at Jocal g1‘6061'y'stoi'es are considered an illicit non-storm water discharge.
Response 102; ‘ v
TCEQ rééogniZés that some Phasé 1 MS4 permits may -include charity car washes in the list of non-storm
water discharges that a Phase ] MS4'~op6rator ‘ma‘y not have to consider as illicit. However, charity car
washes are not speciﬁcally listed in the federal 1'égulations or in existing storm watér general permits, '
and TCEQ declines to revise the list to include such discharges. The example of charity carwash - .
,activitiés might be included in this category and then listed under Part Iﬁ.A,3 (b), where the MS4
operator is able to identify aﬁd require controls that are protective of rédeiviug water quality. However,
~based on local water"quality concerns, this also might be an activity that the MS4 operator would éither
encourage ot require to occur with the dooperative assistance of local commercial car wash eﬁterprises
wheré the wastes are routed to a treatment works. Charity car washes are not included in thc list of non-
storm water discharges; therefore, the MS4 operator‘ would need to determine.whéther it could be - 4

included under item (1) related to similar discharges and then listed and considered under Part IILA.2.(b).

Comrhent 103: ‘ _ ; el e
Harris County, HOLlston, Missouri City, HCFCD, HCEC, and TxDO_T—Houston commient that an earlier
’draft‘permit contained the following item, which was removed in the current version: “(n) {14} - :
pavement and exterior building wash water conducted without the use of detergents or other chemicals.”
The commenters request adding this section back to the permit because this category is listed in Part
VILB.3.
Response 103: o
* Pavement ahd exterior building wash water was removed from the original draft permit because they are
not specifically listed in the federal rules as a non-storm Water discharge that do not require consideration
as an illicit discharge. Howeévér, since the non-storm water lists from the TPDES CGP and MSGP: are
now incorporated into the permit, certain pavement and other wash water are included in Part V.B.3. for
consistency with the other storm water general permits. Accordingly, no additional revisions were made

to the Part ILB. of the permit.



Comment 104:

Fort Hood requests clarification of the term “street wash water” and specifically asks whether the term
applies only to street sweepers that use water, or to any kind of street, sidewalk, or parking lot washing.
Fort Hood also asks whether the term includes other methods of washing, such as pressure washing or
using a potable water hose. Grapevine notes that it supported the changes to Part II.B.14., and states that
the addition of “street wash water” will provide for more effective and efficient routine maintenance and

cleanup of street surfaces.

Response 104:

Street wash water applies to the use of water to rinse off streets, and may also include residual water that
is not vacuumed into a street sweeper. As discussed in previous responses, the permit was revised to
include other wash waters that are listed in the MSGP and the CGP; therefore, other pavement wash
waters may also be discharged under this provision. Pressure washing could be included as an authorized
non-storm water discharge in accordance with Part ILB.18., unless it is determined to contribute

significant levels of pollutaﬁté to the MS4.

Comment 105:

GCHD comments that pavement washing at gas stations, for example, is a substantial source of pollutants
to the MS4 and MS4 operators are responsible for determining these sources and controlling the
discharge of polluténts to their MS4. GCHD comments that the permit should address these sources

individually and not cover them under a blanket category of pavement washing.

Response 105:

The permit allows certain pavement washing to occur if it is conducted without the use of detergents and
other chemicals. This is also allowed in the MSGP and the CGP. If an MS4 operator determines that
pavement washing activities at gas stations are a significant contributor of pollutants, then the MS4
operator should address pavement washing when developing their SWMP and, to the extent possible,
through local ordinances or other methods to control those activities. Conversely, the permit does not
require an MS4 operator to address an activity as an illicit discharge and detection control measure if the

MS4 operator determines it is not a significant contributor of pollutants.

Comment 106:



Part ILB.15. states that fire fighting water does not include washing of trucks. Grand Prairie states that .,
its ﬁre stations were built in the 1970s, and are not equipped with wash bays, which would cost |
approximately $250,000 each. Grand Prairie: stat‘es‘that it does not have the option to wash the trucks in .
gra‘ésy areas due to weight, and that it cannot move the trucks to another location for washing dug to |
safety concerns with having the trucks --unavailablc,‘for emergencies. Fort Hood ’cc_ﬁmme.nts that most fire
stations do not have a vehicle washing facility with a grit trap or éil-water scparétor that drains to thé‘, |
sanitary sewer system and adds that it may take vehicles out of their districts for Vdﬁdie maintenance,
which would increase response tiine. Fort Hood suggests allowing the discharge of water from the
external‘ rinsing Qf trucks, using potable water only, with no detergents or cleaners. Fort Hood agf‘ees
that cleaning heﬁvily soiled trucks shiould be dore at an appropriate facility permitted to discharge wash .

water.

Response 106: . ; ol
The only Velliéle washing water that is speéifié'alrly included in the federal storm water rulés related to
non-storm water diécharges is individual residential vehicle washing. The only wastewater related to fire
protection activities included in the federal MS4 rules are discharges related to actual fire figﬁting
activities. TCEQ declines to revise the list to include truck wash water. However, béséd on local water
quality concerns, washing fire trucks may be an activity that the MS4 operator determines is nota : .
contributor of significant pollutants based on the nature of the discharge being similar to those on the list,
or based on controls that are placed on the discharge to ensure that it is protective of receiving water

quality.

Comment 107: » 7 :

Fort Hood asks whether runoff from fire fighting training activities that only use potable water, which are
excluded under Part ILB.18, are allowed as a discharge from potable water sources under Part IL.B.3. VIf
the discharges are not allowed, then Fort Hood requests guidance regarding ‘how‘to handle the water and
notes that fire fighting training could be a high volume activity that is not econom:ically‘feasible to

dispose of in any other way than a direct discharge.

Response 107: N
The permit does not authorize runoff from fire fighting training activities as an incidental non-storm
water discharge. Where these activities occur without the use of chemicals, an MS4 may evaluate the

discharge and determine that it qualifies as an incidental non-storm water discharge under Part ILB.18. If



any chemicals are included in the fire training activities or if the MS4 operator has not identified runoff
from fire training activities under Part I1.B.18., then the water must be disposed in a sanitary sewer

system or other authorized means.

Comment 108:

Regarding Part IL.B.15., Fort Hood comments that National Fire Protection Agency guidelines require
quarterly testing of foam systems on vehicles, plus requiring testing every ten years on fixed fire
suppression systems on vehicles that use foam. Fort Hood asks whether TCEQ expects MS4 operators to
collect and dispose of this water (which contains foam additives such as Aqeuous Fire Fighting Foam, or
AFFF) and asks about the proper disposal method if such discharges are not allowed. Fort Hood states
that publically owned treatment works may not accept AFFF into their systems because of potential

- foaming or possible toxicity to microorganisms in their wastewater treatment facilities.

Response 108:
An MS4 operator may not discharge a non-storm water that contains chemicals under this provision. If
" the operator of a sanitary sewer system will not accept this waste, then the discharger must insure proper

disposal consistent with solid waste disposal regulations. .

Comment 109:

Group 1 requests that TCEQ add an item Part IL.B.16. to the list of allowable non-storm water discharges
that reads: “Other discharges as determined by the permittee to not contribute significant pollutants to
the MS4 or waters of .the United States.” Group 1 also comments that this is consistent with Phase I
individual MS4 permits and allows flexibility for MS4s to determine additional non-storm water sources
that do not represent a contribution of pollutants to the system. TxDOT requests adding “other similar
occasional incidental non-storm water discharges” to the list of acceptable discharges in order to agree
with Part IILA.3(c) of this permit and to expand the language in Part I1.B.14. to include not only
pavement and exterior building wash water, but also “other impervious surfaces.” Harris County
requests the addition of a new subsection for “noncommercial car washing” to allow non-storm water

discharges related to fund-raising car washes in small MS4s.

Response 109:
The allowable non-storm water discharges listed in this permit are consistent with 40 C.F.R.

§122.34(b)(3)(iii). The only vehicle washing water that is specifically included in the federal storm



water rules related to noti-storm water discharges is individual i*esidehtial vehicle - washing; .As discussed
in a preceding response, the language rega'lfdin‘g nonstorm water discharges was revised to include non- -
storm water discharges that are listed 1n the TPDES MSGP, TXR050000, and the TPDES CGP, ..
TXR150000. TCEQ declines to add additional items to the list of allowable storm water discharges
because this would potentially allow discharges that heve an adverse impact on water quality. Part .
III.A.Bv.c. of the permit, Incidental N011¥St0rih Water Discharges, allows the MS4 operator to develop a .

list of occasional incidental non-storm water discharges that are not addressed as illieit‘.disoharges,

In developmg an mmdental non-storm water hst the MS4 operator will determine that the nature of the -
listed dischar ges are not reasonably expected tobea s1gn1ﬁcant source of pollutants due fo the nature of
the discharge or the conditions that are established for allowmg the dlscharges Alternatlvely, the MS4
operator may determme that the discharge is not a- mgmﬁcant source of contaminants if oeﬁam ‘
condltlons are met In the latter case, the requirements for the activity are mcluded in'the SWMP. For
example, the MS4 operator could determine that a certain activity isnot a 31gn1f1cant source of pollutants
if the use of detergents is prohibited. The MS4 operator would then list the activity and requirements for
its use in their SWMP as an occasional incidental non-storm water discharge that is not addressed as an:

illicit discharge.

Comment 110: v

Carter & Burgess comments that the perrrﬁ't does not -define “similar occasional non-storm water
discharges,” and Fort Hood requests a d_efiniﬁon‘ or further explanation of the term, Grapevine notes its
support of the changes to Part IL.B.16. and states that the changes will aHow for more effective local and
state control in add1 essing specific dischar ges ‘because this section will now allow entities to respond to

unforseen 1ssues

| Response 110:
The list of dischar ges in Part 1L B.18. does not include discharges that contain detel gents, soaps, or other
chemicals (except as typical of residential vehicle washing), dlseharges that are hyperchlorinated, and
discharges.that contain elevated levels of pollutants, including temperature. The purpose of this listis to
allow the discharge into the MS4 of relatively common discharges with low levels of pollutants without

the MS4 operator addressing them in an illicit discharge program.

Comment 111;



Lubbock comments that agricultural storm water runoff is not included in the list of allowable non-storm

water discharges.

Response 111:
Agricultural storm water discharges are exempted by the CWA from NPDES permitting. Therefore,
those discharges are not considered illicit discharges and it was not necessary to regulate or authorize

agricultural storm water discharges under this permit.
' Limitations on Permit Coverage

Comment 112:

Lloyd Gosselink comments that the permit does not provide a release of liability for spills or events that
are beyond the control of a regulated MS4, including spills caused by third parties, intentional spills to
prevent the loss of life, personal injury or severe property damage, and any spills attributable to force
majeure. Lloyd Gosselink notes that a force majeure defense is provided for in TCEQ rules at 30 TAC
§70.7, when an event occurs that is otherwise a violation of a permit if the event was caused solely by an
act of God, war, strike, riot, or other catastrophe. Lloyd Gosselink requests that the permit include
Janguage similar to the language that is included in Phase I individual MS4 pennité, and also requests
that the general permit specify that MS4 operators are not liable for spills caused by third parties or

intentional spills to prevent the loss of life, personal injury, or severe property damage.

Response 112:

In response to the comment, a new Part IL.C.9. was added to the permit. It reads:
9. Other

Nothing in Part II. of the general permit is intended to negate arny persons ability to assert the force

majeure (act of God, war, strike, riot, or other catastrophe) defenses found in 30 TAC §70.7.

This permit does not transfer liability for the act of discharging without, or in violation of, a NPDES or a

TPDES permit from the operator of the discharge to the permittee(s).

Discharges Authorized by Another TPDES Permit



Corhin‘entllB; .

NCTCOG and Farmers Brancﬁ comment that the “NPDES permit requires that an MS4 covered by an-
individual permit provide the total square miles of the system if seeking coverage under the general
permit and this permit does not.” NCTCOG and Farmers Branch want to know whether thaf difference i

intentional.

Response 113: ‘

The federal storm water rules adopted by TCEQ in 30 TAC Chapter 281 require the operatOr.of a

regulated smaﬂ MS4 who is applying for an individual permit and “wishes to implement a’pfograhl under

§122.34" to pr 0V1de an estimate of the total square mileage served by the MS4 (40 CFR.

§122 33(b)(2)(1)). Those small MS4 operators applying for cover age under a general permit are not
rc;qu;red to estimate the square mileage of their MS4 (40 C.F.R. §122.33(b)(1)). TCEQ is following the

| federal reqﬁir‘er_nents} an_d‘ is not requiring this information in NOIs for coVeragé under this permit.

Hchver, if applying for an individual permit, an MS4 oi)erator is i‘equired to provide the square mileage
ofits MS4. B | -

Comment 114: »

Hafris Couﬁty requests that TCE‘Q’pr(»)vide ex‘ampl‘es of diéchar‘ges’ that are normally authorized under
another TPDES ﬁemﬁt that this permit may authorize. As an example, Harris County asks if wastewater
treatment plants can be authorized. Harris County also asks how any applicable effluent limitations or
other permit provisions are incorporated to ensure that the discharges are protective of human health énd
the environment. Harris County recommends removing th'e‘bro‘ad language of this provision and revisingv
the general pernﬁt to iﬁblude inorespebiﬁc language regarding what TPDES permits can be ‘>“rolled” into

this MS4 permit.

Response 114: » ‘
“This permit authomzes dlSChal ges from certain small MS4s and includes a list of certain non-storm water
discharges that are not necessarlly considered illicit. No discharge of any other wastewater or storm -
water other than those listed are authorized by this permit. This section of the general permit would
' allow the authouza‘uon of discharges from Small MS4s that are authorized by another general permit (if

one is available) or by an individual permit.

Discharges of Storm Water Mixed with Non-Storm Water



Comment 115:

Group 1, TCCOS, and Mathews & Freeland comment that the introduction of non-storm water to storm
water runoff occurs in virtually every storm sewer collection system, but the permit language deems
these discharges as non-authorized discharges that are automatically violations of the CWA by the MS4
operator. The prohibition of illicit discharges is clearly identified within the SWMP requirements and it
is clear that the MS4 operator has a legal responsibility to identify and eliminate these types of
discharges to the MEP as a part of implementation of the SWMP. They request deletion of this
paragraph in Part IL.C.2.

Response 115:
The language of this section does not automatically place the MS4 operator in violation of the CWA. Tt
is the non-storm water discharger who is responsible for compliance with the CWA, while the small MS4

operator is responsible for reducing pollutant discharge to the MEP.
Compliance with Water Quality Standards

Comment 116:
Carter & Burgess comments that there is no time frame in Part I.C.3. for revising the SWMP to comply

with any future changes in the Texas Surface Water Quality Standards or future TMDLs.

Response 116: ‘

TMDLs that require action by storm water dischargers will either contain information in the TMDL
regarding a time line to revise the SWMP or TCEQ will initiate an amendment to the general permit or to
an individual authorization to require additional controls. If the Texas Surface Water Quality Standards
in 30 TAC Chapter 307 are revised, then TCEQ may amend this general permit if necessary to comply

with any new provisions in the rule and any supporting implementation procedures.
Discharges to Water Quality Impaired Receiving Waters

Comment 117:
V&E requests revising the last sentence in Part I1.C.4. to replace the word "constituents" with
"pollutants." Carter & Burgess comments that this provision should refer to “constituents of concern”

rather than just “constituents.”



Response 117:

A “constituent of concern” is the specific pollutant that thay datlse listing of a body-of water on the - -
CWA §303(d) list because it does not meét applicable water quality standards. In response to the
comments the first sentence of the second paragraph the term “constituent(s)” was 1ep1aced with-

constltuent(s) of concern.” = T b R TR ST

Comment 118:

Lloyd Gosselink and Carter & Burgess request clarification 1'egai'ding what types of dischiarges of
constitpenté of concern to impairéd waters are not authorized by the permit and ask whether the permit is
referring to discharges of constituents of concern to impaired waters that begin after the effective date of

the permlt TCCOS and Mathews & Freeland believe that TCEQ should either allow operatms of small”

o MS4s that dlscharge pollutants of concern to CWA, §303(d) listed segments to use the permit or clearly

state that they are not eligible. TCCOS and Mathews & Freeland request deleting or modlfym_g this -
proviéion to clearly identify the class of small MS4s that may not be eligible for coverage and include a
requirement for ‘these small MS4s to demonstrate that their selected BMPs are desi gned to control - -
discharges of pollutants of concern. TCCOS and Mathews & Freeland 1’ecornmen‘d the use of the
following language: “Operators of small MS4s that discharge constituent(s) of concern fo impairéd :
waters are not authorized by this permit unless the SWMP documents how discharges of pollutants of
concem are contiolled. Impaired waters are those that do not meet applicablé water quality standard(s)
and are listed on the CWA §303(d) list. Constituents of concern are those for which the water body is

listed as impaired.”

| Universal City, HCEC, and TxDOT-Houston comment that the pei‘rllit does not authorize new dischafges
'cbntailliﬁg constituents of impairment to CWA, §303(d) listed waters.: They comment that this provision

‘ inappropriately forces small MS4 operators that '1ﬁay discharge constituents of concern to impaired water
bodies to apply for individual pcrmit coverage to avoid an automatic violation provisimﬁ. Universal City
recommends including a provision in the genéral peﬁnifc prior to the completion of a TMDL
Implementation Plan, allowing new discharges to impaired water bodies, providing the SWMP -
acknowledges the 1"mpairment and outlines BMPs to address the pollutant(s).' HCEC and TxDOT-
Houstdn andv Universal City added that the permit should include a stepped approach, or a compliance
schedule, so that new discharges could be authorized if the operator’s SWMP addresses the impairment
and discusses measures that will be taken to address the pollutant(s) of concern. HCEC, TxDOT-

Houston, and Universal City added that following completion of a TMDL implementation plan, the



provisions in the second paragraph are appropriate, as long as the operator is allowed 90 days to conform

to the implementation plan requirements.

Universal City, Carter & Burgess, HCEC, and TxDOT-Houston comment that the second paragraph does
ot include a timeline for SWMP modification after completion of any future TMDLs. Universal City
and TxDOT-Houston suggest allowing 90 days and HCEC suggests allowing 180 days to modify the
SWMP to comply with the TMDL implementation plan. Universal City, HCEC, and TxDOT-Houston
want to require MS4 operators discharging to waters with existing implementation plans to comply
immediately. Travis County asks whether this provision would require Travis County to apply for and
obtain an individual permit for any new MS4 discharges in the urbanized areas that drain to impaired

waters in the area, such as Gilleland Creek, Onion Creek, Eanes Creek, Slaughter Creek, and Bull Creek.

Response 118:

40 C.F.R. §122.4(i) prohibits issuing a permit “to a new source or a new discharger, if the discharge from
its construction or operation will cause or contribute to the violation of water quality standards.”
Existing discharges from small MS4s otherwise eligible for authorization under the conditions of the
permit would not constitute a new source or a new discharger to a currently listed water body and
therefore are eligible for coverage. When a TMDL 1s developed for a listed receiving water, existing
sources may continue with discharge authorizations. New sources may be authorized if the discharge
falls within the provisions of the approved TMDL and TMDL implementation plan for the listed
receiving water. If the TMDL or implementation plan contains provisions or conditions specific to the
discharges otherwise eligible for‘ coverage under the permit, MS4s may then either include those
provisions or conditions as a part of the SWMP and remain authorized under this permit or apply for
authorization under an individual TPDES permit. A timeline was not added to the permit, but may be

included in a TMDL and TMDL Implementation Plan.

Comment 119:

TCCOS, Mathews & Freeland, Lloyd Gosselink, Carter, Russell Moorman, and Carter & Burgess
comment that the permit does not define “new sources” or “new discharges” and therefore makes the
applicability of this provision unclear due to the ambiguity of the terms. Lloyd Gosselink and Russell
Moorman note that the TAC does not contain a definition for “new discharges,” but that 30 TAC
§305.2(23) does define “new source” and, based on that definition, the term does not apply to storm

water discharges. Lloyd Gosselink and Carter & Burgess further state that discharges from MS4s should



not be consrdewd e1the1 ‘new sotirces” or “new d1scha1 ges” because storm watér was discharging from:
: these MS4s long before storm water permitting requirements ex1sted Lloyd Gosselitik and Russell
Moorman comment that, while the EPA has promulgated standards for multiple categories of sources, it
| has not promul gated standalds pursuant to CWA Clrapter 306 for storm waltér discharges from MS4s,
and therefore the term “new source,” as defined in 30 TAC Chapter 305, would 116t apply to storm ‘watet:
drschar gcs from the small MS4s regulated under this gener al perm1t Lloyd Gosselink requests that *
TCEQ clarify the apphcab1hty of this section to 1e;,ulated small MS4s. TCCOS and Mathews'&
Freeland beheve these terms would apply to discharges from new outfalls constructed during the permit
“term and may not authorrze outfalls constructed after l979 ‘Carter & Burgess comments that the permit -
does not make clear what types of discharges of constituents of concern to 1mpan ed waters are not-
auythoriz‘ed by the ﬁermit, arrd asks whether the permit is referring‘ to disoharges of coristituents of concern

to impaired waters that begin after the effective date of the permit.

| Response 119: ‘

TCEQ rules at 30 TAC‘§305 2(22) and (23) deﬁhe’“new discharger” and “new source.” As discussed i
the precedmg 1esponse existing d1scharges from small MS4s othe1w1se ellglble for authorrzatlon under
the cond1t1ons of the permlt would not constitute a new source or a new d1soharger and therefore are’:
eli glble for cover age under the general permit. The language in the permit regardmg dlscharges to.
1mpa1red waters is consistent with the procedures developed and conditionally approved by EPA to
implement Texas Surface Water Quahty Standards' for dlscharges to'impaired waters (2002 Procedures .
to Implement the Texas Sur -face Water Qualzty Standards Publzcatzon Number RG 194, developed by the
TCEQ Water Quahty D1v131on) S I

Comment 120: ‘ ‘ .
Carroll & Blackman comments that there is confusion regarding how TMDL Implementation Plans and
the MS4 general permit will work together, especially after an implementation plan is approved. Carroll
& Blackman states that if a TMDL implementation plan indicates that storm water or non-point sources )
are conmbutlng sources to the 1mpa1rment and the appr oved TMDL 1mplementat1on plan requires storm
water samplmg, w1ll the Tequir ement to sample storni watef become a requir ement of the SWMP or the
Phase T MS4 general permit. Carroll & Blackman asks whether this samplinig requirement would
automatioall_y become apermit condition, or would s'ampling remain only a TMDL implementation plan

. 1'equiremeut. Carroll & Blackman also asks whether the sampling 18 a reportable activity under the -

general permit.



Response 120:

If a TMDL or TMDL implementation plan have specific sampling requirements for storm water covered
by this permit, a discharger could retain coverage under this permit and meet the terms and conditions of
the TMDL by incorporating the requirements into its SWMP. This would also include requirements to
sample discharges from the MS4 if that were a specific condition of the TMDL or TMDL ’
implementation plan. A violation of the TMDL andimplementation plan would then be considered a
violation of the SWMP. It is also possible that TCEQ could determines that meeﬁng the requirements of
the‘TMDL or TMDL implementation plan would not be appropriately addressed under a general permit
and require individual TPDES permit coverage. It is also possible that after allowing incorporation of the
requirements into the SWMP continued violations by an MS4 operator of those requirements could

trigger TCEQ to reqﬁire the MS4 operator to apply for coverage under an individual TPDES permit.
Discharges to the Edwards Aquifer Recharge Zone

Comment 121:

Carroll & Blackman asks whether the requirement to include copies of the water pollution abatement
plans (WPAPs) refer only to WPAPs owned or controlled by the MS4 opérator, or does it refer to all |
WPAPs within the city’s MS4 or urbanized area. Carroll & Blackman states that requiring the
submission of all WPAPs would result in a significant amount of effort by the MS4 operator and would

require TCEQ assistance in identifying all of the WPAPs within a regulated area.

Response 121:
The requirement to attach or reference the WPAP refers to any that are under the responsibility of the

MS4 operator.

Discharges to the Edwards Aquifer Recharge Zone and Discharges to Specific Watersheds and Water
Quality Areas

Comment 122:

TCCOS and Mathews & Freeland comment that it is unclear how the permit and the provisions of 30
TAC Chapters 213 and 311 interact. TCCOS and Mathews & Freeland believe that TCEQ should strive
for clarity in the permit, particularly with regard to eligibility. TCCOS and Mathews & Freeland state

that these separate water quality programs will be impaired if TCEQ adopts a general permit that does



not expr essly 1eeogn1ze thelr existence. TCCOS and Mathews & Freeland request the deletion of these
pr ov1srons from the pemnt or that TCEQ develop speelﬁc general permlts for MS4s located in these'
reg1011s that better address their umque 1equ11 ements ' ' :

- Response 122: |

The requn ements of 30 TAC Chaptel 213 (relatlng to the Edwards Aquifer) and of 30 TAC Chapter 311
(relatmg to Water shed Protectron) are separate from the prov181ons and requir ements of this permiit.
However because both rules regulate drseharges that are common to operators of MS4s, they are’
referenced n the pemnt Operators must revrew these re;,ulauons to determine if any restrictions ot E
proh1b1tlons would affect planned dlscharges Addltlonally, programs established to comply with the
storm water drscharge requ1rements from 30 TAC Chapter 213 may be referenced in the SWMP of a '

small MS4 and utilized to satisfy certain requirements of this permit. ' o

Comment 123: »
lravrs County asks whether dlscharges in the Edwards Aquifer Recharge Zone must meet both the

reqmrements of the general pernnt as well as the requn ements of 30 TAC Chapter 213.

Response 123: : _ r
The Edwards Aqnifer Rules at 30 TAC Chapter 213 are state-only rules specific to TCEQ and are
- separate from TPDES permitting reqoirements.' However, both the Edwards rules and TPDES permitting

requirements must be met for discharges in the Edwards Aquifer Recharge Zone.

Obtaining Authorization

Comment 124:

V&E and Harrrs County request the opp01 tumty to review and comment on the NOI for the MS4 general
permit before the permit is issued.

Response l24 ‘

The NOI form is not pa1t of the pernnt and is not subject to public noticé 1equn ements and the formal

comment per 1od

Application for Coverage »



Comment 125:

NCTCOG and Farmers Branch ask if the SWMP is approved during the period of provisional
authorization immediately after the NOI is submitted and whether implementation of the SWMP is
compliance with the permit. Grapevine expressed concern over when the discharge authorization will
begin for regulated MS4s and states that discharges may be considered unauthorized during the time
frame between submitting an NOI and TCEQ approval. Mathews & Freeland comment that it appears

~ that operators of regulated small MS4s will not obtain coverage under the permit until after the applicant:
1) receives notice from TCEQ that the NOI and SWMP have been administratively and teqhﬁica]ly

reviewed, and 2) the public participation requirements are complete.

Response 125:

To address a partial remand of the Phase Il rules by the 9th Circuit Court of Appeals, in Environmental
Defense Center v. EPA, 344 F.3d 832 (9th Cir. 2003), several changes were made to the permit, including
TCEQ review of the SWMP. The 9th Circuit held that the SWMP should be reviewed by the permitting
authority, so TCEQ is conducting a technical review of the NOI and SWMP, prior to authorizing a
discharge under the permit. Therefore, the permit was revised to eliminate provisional authorization
within a fixed time frame after the NOI is submitted. The permit establishes a deadline of 180 days to
submit an NOI and SWMP, and authorization to diécharge under the terms .of the permit will begin when
TCEQ provides written notification to the MS4 operator that the NOI and SWMP are approved.

During the NOI and SWMP review process, TCEQ may determine that revisions or additions are
required. Because full implementation of the SWMP is expected within five years after the permit is
issued, any required changes will likely be established as part of the five-year period. If the MS4
operator meets the deadlines required in the general permit, then enforcement actions are not anticipated.
However, if the MS4 operator did not submit an NOI and SWMP within the specified time frame, if the
SWMP lacks any of the required MCMs, or if the SWMP does not contain a reasonable schedule for full
implementation, then it is possible that violations could be issued before TCEQ completes full réview of
the SWMP. Implementation of the SWMP is required upon receipt of written approval from TCEQ. In
response to the comments, a sentence was added to the end of the first paragraph of Part IL.D.3., which
states: “Implementation of the SWMP is required immediately following receipt of written authorization

from the TCEQ.”

Comment 126:



Harris County, IIouston Missouri City, Carter & Burgess, and HCFCD comment that Part II D 1. does”
not contain a tnne framc for TCEQ to conduct rev1ew of the apphcatron Harris County, Houston, and "
Mrssourr Crty 1equest revrsmg the permlt to state that, unless denied by the executive director within 60
days an NOI and/or SWMP is consrdered acceptable and deemed approved by the commlssron Carter &
Burgess suggests a 60 day t11ne frame for maklng the dotermlnatlon Euless asks how long the '
adrnmrstr atrve and tcchmcal review wrll take, and whether there will be any compliance requirements
| dur mg thrs time for the regulated MS4s Harris County, Houston Missouri City, and HCFCD mizke a
similar comment W1th regards to Part 1. D 12. (a) of the perrmt and spemfrcally request adding the
following sentence to the general perrnrt in Part ILD. 12.(a). “The Executive Director has 60 days 10"

- review and respond to the applicant.”

| Response 126 | : ‘
TCEQ dechnes to place an automatrc approval deadline in the perrnrt because the remand of a portron of
| the Phase II rules by the 9th Circuit i 1n Envzronmental Defense Center'v. EPA 344 F.3d 832 (9th Cir.
‘ 2003) mandated fhat the perrmttlng author ity review the NOI and SWMP prror to authorization. TCEQ
will strrve to review and respond to apphcatlons within 60 days of recelpt provrded there are no 1ssues

with the NOTs and SWMPs that require additional information from the regulated MS4s.

Cornment 127:

Mathews & Fr eeland comment that the permit does not clearly indicate that TCEQ will be reviewing and
determrnmg if the SWMP submitted by the operator of the small MS4 meets the MEP standard and
effectively proh1b1ts non—storm water drscharges Mathews & Freeland notes thiat the 9th Circuit in
Envyir onmental Defense Center v. EPA 344 F.3d 832 (9th Cir. 2003) held that the permitting authority
must review all SWMPs and expressly determine whether the SWMP meets. the penmttrng standards.
The dr aft pemnt states that TCEQ will review both the NOI and the SWMP, but will only deternnne the
. completeness” of the NOI and does not commlt TCEQ to detenmne whether the SWMP also meets the

per mlttmg standards.

Response 127

Part ILD.1. states that TCEQ will technrcally review the SWMP pnor to author izing discharges under the
permit. The introductory paragraph of Part Il added language in response to comments to more
acourately reflect the requirements in the federal rules and now states that a régulated small MS4 must

develop an SWMP “to reduce the discharge of pollutants from the MiS4 to the MEP, to protect water -



quality, and to satisfy the appropriate water quality requirements of the Clean Water Act and the Texas
Water Code.” Since the permit explicitly requires the SWMP to meet the MEP standard, TCEQ
authorization of the discharge after technical review constitutes a finding by TCEQ that the SWMP meets
the MEP standard.

Comment 128:
V&E requests confirmation that an MS4 operator who operates multiple discontinuous (i.e., not
interconnected) MS4s is required to submit only one NOI for MS4 general permit coverage and prepare

only one SWMP that addresses these multiple MS4s.

Response 128:

The permit requires each MS4 operator within an urbanized area to submit a separate NOL If an MS4
extends over more than one urbanized area, then the MS4 operator is required to submit only one NOL
For example, the operator of an MS4 associated with state highways and roads is the applicable district
office of TxDOT. In this case, it is appropriate for each TxDOT district office to submit one NOI to
TCEQ for each of the regulated portions of the MS4 located in the district.

Comment 129:
Carter & Burgess-comments that item 2), in the middle of the second paragraph of Part ILD.1., should
include “and SWMP?” so that the item reads as follows: “2) determine the NOI and SWMP are

incomplete and deny coverage . . ..”

Response 129:
In response to the comment, item 2) in Part ILD.1 was revised as follows: “2) determine the NOI and/or
SWMP are incomplete and deny coverage until a complete NOI and/or SWMP are

submitted ... ..”

Comment 130:
TxDOT requests that the permit include an address for submitting NOIs and that the permit specify
whether to send the NOI to TCEQ’s central or applicable regional office. TxDOT also notes that the

permit does include similar information for the WPAPs associated with the Edwards Aquifer.

Response 130:



In zesponse to the comment the followmg sentence was added to Part TLD.1.: “The applicant must
subrmt the \orlgmal and one copy of the NOI and SWMP to the TCEQ Water Quallty D1v1s1on at the
address spemﬁed on the NOI form.” ‘

WPAPs required by the Edwards Aquifer Protection Pfogram may be either submitted With the NOI and

SWMP or referenced in the SWMP. TCEQ recognizes that some information in the WPAP may be

sinlilar to the requirements of the SWMP but the documents borigi‘nate from different programs and both

" must be developed if the MS4 is located in an area that is regulated under TCEQ s L‘dwards Aquifer rules
at 30 TAC Chapter 213. ’ ‘ ‘ ‘ : L

Comment 131: _

NCTRSW and Grapevine note their support of the revised'application deadline from 90 days to 180 days,
and note that it w1ll pr ovide regulated small MS4s more time to-comply with the added pubhc
notification requir ements. Mathews & Freeland thmks the 180- day time frame is achlevable for most
-regulated small MS4S and comments that TCEQ should provide add1t1onal ass1stance to regulated small

MS4s if help i is needed to achieve this deadline.

Response131: ,
This change was made following the 2002 pubhc notlce pcr1od and receipt of EPA gmdance regarding

new pubhc participation requirements for the Phase II MS4 progr am

Comment 132: } o
Fort Hood asks whether this permlt would apply to leased, residential areas w1th1n an urbamzed area,
whele the storm d1 ain system is operated and maintained by a parthership between a federal agency and a

private business, and whether the éntities are required to submit an NOI and SWMP:

Response 132: _
In the case of shared operational control, all public entities With operational control over the storm sewer
system must submit an NOT and SWMP. Because Opel'zttei's of MS4s must obtain coverage, there may be
cases where a p11vate entity that actually shares operational control or ownership of a small MS4 would

_ also have to apply for sepalate coverage. In this case, it is expected that some or all of the SWMP will be

jdentical to the other entity, and TCEQ encourages shared elements be utilized where possible.



Comment 133:
Mathews & Freeland note that an applicant must follow the public notice and availability requirements in .
the permit and that TCEQ lacks the authority to impose these requirements through a general permit.
Mathews & Freeland state that such provisions may only be implemented by formal rulemaking and

recommend deleting the introductory provision in Part ILD.1.

Response 133:

TCEQ disagrees that a general permit may not include public notice and availability provisions. T he
general permit rule provisions in 30 TAC Chapter 205 allow flexibility in what requirements may be
included for coverage under a general permit. 30 TAC §205.4(a) states that a “qualified discharger may
obtain authorization to operate under a general permit by complying with the general permit's conditions
for gaining coverage.” These conditions are presumed to include public notice and availability provisions
at the discretion of TCEQ. For example, see the concentrated animal feeding operation general permit,
TXG920000, issued in July 2004, which contains similar public notice and availability provisions for

new and significantly expanding operations.
Application For Coverage and Storm Water Management Program (SWMP)

Comment 134: _

Lloyd Gosselink and Carter & Burgess comment that the federal storm water rules do not require
regulated small MS4s to submit their SWMP, and state that the requirement discussed in Part ILD.1. and
ILD.3. of the general permit is more stringent and more burdensome to the regulated small MS4s. The
commenters request revising the provision for consistency with the federal regulations at 40 C.F.R.

§122.33(b)(1) that only require submitting an NOI and information on BMPs and measurable goals.

Response 134:

The requirement to submit the SWMP is consistent with the federal regulations. If seeking coverage
under a general permit, 40 C.F.R. §122.33(b)(1) requires submitting an NOI “that includes the
information on your best management practices and measurable goals required by §122.34(d).” The
referenced section requires BMPs for each of the six MCMs, the measurable goals and milestones for
each BMP, and identification of the person or persons responsible for developing and implementing the
plan. These requirements are a general description of the SWMP. Finally, 40 C.F.R. §122.33(b)(1)

concludes with the statement that the general permit will explain any other steps necessary to obtain



permit authorization, and this permit requires that the actual SWMP be submitted in order to facilitate a
detailed review of the program prior to apptoval of authdrization'ﬁnder‘ the permit. TCEQ elected to
require the MS4 operatoi' to ‘submit the SWMP when the NOI is submitted. TCEQ recognizes MS4
operators will contihue making revisions and additions throughout the permit _terlh. These changes must

be included in the required annual report and proposed aceording to the requirements of the permit. '

Comment 135:
Carroll & Blackman requests that TCEQ pr ovide mformatlon regardlng how T CEQ will review and
approve SWMPs. ‘ R

Respdnse 135: v

TCEQ will performan initial review on the information contained in the NOI form to detéimine'_feéeipt -
of all administrétive information requiréd on-the NOI form. Following this administrative review, the
application will be routed for technical review of the SWMP elements. TCEQ staff will review each
MCM to determiﬁe 001npliaﬁce with the general permit If TCEQ staff deteﬁnines that all information is
provided, then the application will be appr oved. If the SWMP lacks significant 1nfor111at10n in the
SWMP, then TCEQ may deny authonzatlon and requlre that the apphcant submit addltlonal information
for review. Alternatively, TCEQ may determine that a specific element of an MCM must be revised, and |
‘TCEQ may approve the NOI with the added reQuirement to revise the SWMP. In response to the '
comment, the following language was added to the first paragraph of Part ILD.1. in order to clarify that
‘TCEQ may approve the SWMP with changes:  “. .. 3) approve the NOI and SWMP with revisions and/or

provide a written description of the required revisions along with any compliance schedule(s), or 4) .. ..”
Designated MS4s

Comment 136: _ » _

TCCOS and Mathews & Freeland commient that any designation of a small MS4 must provide the
designee with the opportunity for a contested case hearing prioi' to designation. The. permit assumes that
the designation is final once a "written" notice is sent by TCEQ. TCCOS and Mathews & Fi‘eeland ,
request modifying the language as follows: "Operato’rs of MS4s described in Part 11 A 2. must submit an
NOI within 180 days of being potified in wrltlng of a final decision of TCEQ regarding the need to

obtam permit cover age."



Response 136:
A small MS4 operator who is designated by the executive director as requiring general permit coverage
and wishes to contest that designation can file a motion to overturn and ask TCEQ’s commissioners to set

aside the executive director’s designation. See 30 TAC §50.139.
Storm Water Management Program (SWMP)

Comment 137:

Group 1 comments that the schedule for implementation is an element of the SWMP that is fully
described in Part I1I and requests deleting the following sentence in Part IL.D.3.: “The SWMP must
include a time line that demonstrates a schedule for implementation of the program throughout the permit

term.”

Response 137:

Part II of the permit describes the general permitting requirements, including a requirement to develop an
SWMP according to the provisions of Part III. Part III of the permit is a detailed description of what
must be contained in the SWMP and does not duplicate the requirements of Part I1.D.3.

Comment 138:

Carter & Burgess asks whether the general permit regulates discharges to “surface waters in the State” or
“Waters of the U.S.” Carter & Burgess states that based on the definition of outfall, the permit appears
to regulate discharges to “surface waters in the State,” but that this section refers to “Waters of the U.S.”
and requests that TCEQ retain consistency throughout the permit. Lubbock comments that this permit is
for discharges directly to “surface waters in the state,” but that Part IL.D.3. requires submitting an NOI
and SWMP for discharges that will reach waters of the U.S.

Response 138:

The permit provides authorization for regulated discharges into surface water in the state. The permit
requires the MS4 operator to develop an SWMP and other controls for discharges that reach waters of the
United Stateé. This requirement is consistent with the federal storm water regulations in 40 C.F.R. Part
122 and adopted by TCEQ in 30 TAC §281.25. Also, the definition for “outfall” was changed to
reference “waters in the U.S.;” because the SWMP must be implemented where discharges reach waters

of the U.S., rather than water in the state.



- Comment 139: , ‘
TxDOT requests reévising the timeline to implement the SWMP from five years after the permit is.jssu_ed
to five years after the executive director.has approved a small MS4's NOIL. Otherwise, the MS4 operators
will have to start implementing an SWMP before the NOI is approved and ‘authorization is obtained. -
Rcs;p‘o,nse 139: A ; R , .

Implementation of the SWMP is required when the NOI and SWMP are approved by TCEQ. TCEQ may
“ reqﬁire revisions to the SWMP, and will provide a compliance period, if necessary, to implement any
changes. 40 C;F..R‘. §122.34(a), excluding the guidance portion of that rule, was adopted by reference at
30 TAC §281.25(b)(5) andspeciﬁes,that‘a permitting authority may provide up to five years from the
date the permit is i‘ssued to develop and implement an SWMP.-

Comment 140: ‘

Lloyd Gosselink requests adding the following language to the permit in order to provide a process for -
amending thé SWMP and BMPs adop{ed by regulated MS4s. Lloyd Gosselink states that the permit does
- not appear to allow MS4 operators a pr(')ce’dur‘e for making formal amendments to the SWMP and the

following language is more consistent with existing Phase I MS4 individual permits:

“Necessary changes réplacing less effective or infeasible best management practices specifically
_identified in the SWMP, or changes to any provision of the SWMP itself, may be requested at any time.
Unless denied in writing by TCEQ, the change shall be considered approved and may be implemented by

the permittee 60 days from submittal of the requeést.”

Response 140:

The original draft permit did not requi;‘e a review of the SWMP so it was appropriate to.oﬁly require
updates to the annual report. However, be;cause the permit now includes a technical review of the NOI
and SWMP, the requirements related to SWMP updates was revised for consistency‘ with the Phase I
MS4 storm watef permits. This is espeéially- important where revisions are substantive and were not
‘considered by TCEQ“inthe.ori ginal approval of the NOI' and.SWMP. In response to the comment, th_e
last sentence in the first paragraph of Part IL.D.3. was deleted and the following language Wasvadde_d after
the first paragraph to describe the requirements to implement changes to the SWMP. This language is

similar to the language used in individual Phase I MS4 permits:



Changes may be made to the SWMP during the permit term. Changes that are made to the SWMP before
the NOI is approved by the TCEQ must be submitted in a letter providing supplemental information to
the NOIL Changes to the SWMP that are made after TCEQ approval of the NOI and SWMP may be made
following written approval of the changes from the TCEQ, except that wrilten approval is not required

for the following changes:

(a) Adding components, controls, or requirements to the SWMP; or replacing a BMP with an
equivalent BMP, may be made by the permittee at any time upon submittal of a notice of change

(NOC) form to the address specified on the form.

(b) Replacing a less effective or infeasible BMP specifically identified in the SWMP with an
alternate BMP may be requested at any time. Changes must be submitted on an NOC form to the
aa’dre..ss specified on the form. Unless denied in writing by TCEQ, the change shall be
considered approved and may be implemented by the permittee 60 days from submitting the

request. Such requests must include the following:
(i) an explanation of why the BMP was eliminated,
(ii) an'éxplanation of the effectiveness of the replacement BMP; and

(iii)  an explanation of why the replacement BMP is expected to achieve the goals of the replaced
BMP. ‘

The fact sheet was also revised to include a discussion of changes to the SWMP (see Parts IV.C.2.(c)(2)
and VIILE. of the fact sheet). As indicated in the revised language, certain changes will still be allowed
without notifying TCEQ, provided the changes are equal to or more stringent than the original SWMP.
This will allow regulated MS4s the opportunity to implement the SWMP with as much flexibility as

possible, while allowing TCEQ the opportunity to review significant changes.
Contents of the NOI

Comment 141:



TCUC and BCES ask ‘why MS4 operators are 1equ11 ed to pr ovide the latitude and longitude of the

appr oximate center of the MS4. Cleburne, Tartant County, TAOC; Farmers Branch, Harris County, and ’
NCTCOG comment that the 1equlrement in item (1) to prov1de “the name, physical description), and
latitude and 1ong1tude of the approximate center of the MS4" is impractical because “urban counties are |
not likely to have a contiguous boundary to define the urbanized area.” Cleburne suggests that if latitude.
and longitude are requn‘ed, then the use of the physical.address of the SWMP is more readily available |
and conSisitént.‘ If the latitude and longitude are necessary to attach-Geographic Information System
(GIS)linfOrniation, NCTCOG, Farmers Branch, and Tartant County suggest that the MS4 operator
specify a generic location for data purposes. As an alternative, NCTCOG and Farmers Branch suggest
TCEQ select a point from the urbanized area map. If no change to the porrnit is made regarding this
point, NCTC()G and Fartners Branch request TCEQ i‘ssv‘ue a guidance documenton how o make this
determmatlon TCCOS Mathews & Freeland, and Hams County request deleting this information

because it is unnecessary

Response 141:

Latitude and longitude are considered l"c:.orf:" information by TCEQ on perrnitted,faciliﬁes and are
captured in TCEQ’s Central Registry Database. The NOI asks for the latitude and longitude of the
approximate center of the storm sewer system, and not the center of the urbanized area or the center of
the county. The latitude and longitude of the physical location of the SWMP is not an appropriate
alternative as the SWMP may not be kept “on site” and could be located outside of the urbanized area. If
thel MS4 within the urbanized area is a long linear system, such as a roadside ditch along a publicly
owned road within the urbanized area, the position approximately mid way along the length of the system
is appropriate. If the MS4 is a more traditional system, such as the storm sewer system of a small town,

the point' in the approximate center of that system i§ appropriate. |

Comment 142
Tarrant County requests some clarification regar dmg Part ILD:4.(b)(1), 1elated to Site Information.
Tarrant County notes that some MS4s, such as counties, may not have a contiguous boundary; therefore,
| there is not a single center of the county. Tarrant County suggests that if TCEQ requires latitude and
longitude, then allow the MS4 operator to specify a general location; alternatively, TCEQ could select a
* point off of the urbanized arca map. NCTRSW also comments that the structure of county systems
would make finding the geographic center difficult and asks TCEQ to provide clarification regarding this

-requirement.



Response 142:

The purpose of requesting the location of the approximate center of the MS4 is to provide information on
entities that are permitted by the agency. TCEQ recognizes that regulated portions of urbanized areas are
irregular and it is not easy to determine an exact center of the regulated area, particularly where regulatéd
areas are not contiguous. After the permit is issued, TCEQ will make an NOI form available that
includes instructions for determining the approximate center of the MS4. For a county or other entity
where the regulated areas are not contiguous, it may be most accurate to choose the approximate center

of the largest contiguous regulated area.

Comment 143:

Cleburne asks that if a municipal MS4 operator uses the corporate or extra territorial jurisdiction
boundary would it require detailing on a map and updating through a notice of change (NOC) each time
annexation occurs, or could they define it as the current corporate limit or extra territorial jurisdiction

boundary.

Response 143:

The urbanized area that defines the minimum area within the MS4 that must be authorized will not
change prior to the 2010 census. It is this area that must be described in the NOI, which may only be a
portion of the MS4. However, the MS4 operator may decide to implement the SWMP and other
pollution prevention controls throughout all of their MS4 even if portions are not within an urbanized
area, but doing so would not trigger a need to submit an NOC, unless the MS4 operator also seeks to add

authorization for municipal construction activities located outside of the regulated area.

Comment 144:

‘Universal City, HCEC, and TxDOT-Houston state that the requirement in Part 1L.D.4.(b)(1) to include a
“physical description” of the MS4 in the NOI is unclear and exceeds the federal requirement for what is
contained in the NOI. They request limiting NOI information to federal rules at 40 C.F.R. §122.33(b)(1)
and §122.34(d). If TCEQ keeps the requirement, then the commenters request that TCEQ more precisely
define what is required and limit the information to a brief statement describing the most common '

conveyance type, typical conveyance sizes, and approximate size of service area.

Response 144:



- TCEQ requires information on either the pllysical address or physical description of all regulated entities.f

- Because anMS4 is not adequately described by a single address, providing the physical description is

necessary in order to obtain an adequate location of the MS4 ~The purpose of this description is to _
‘establish the location rather than to list physwal :characteristics. . In 1esp0nse to comments, the term -

“physical description” was revised to “physical location description” in Part ILD. 4, (b)(l)

Comment 145:- ‘ ‘ ‘ , L : |
Sunland. requests 1evrsmg Part IL.D.4.b.(4), related to the description of the area that 18 proposed tor B
coverage under the optional seventh MCM, to add language similar to Part III.A.7.a.(ii). Currently, Part |
11.D.4.b.(4) requires that the NOI include “the bor_mdary within which those activities will occur,” and
Sunland requests replacing the current language with the following: p description of the area that this
MCM will address and where the permrttee § constructlon activities are covered (e.g. within the
boundary of the urbanized area, the corporate boundary, a special district boundary, an extra terrrtorlal
jurisdiction, or other similar jurisdictional boundary).” NCTRSW suggests using language similar to
Part III.A.7.(a)(ii) to describe requirements for the geographic area where construction activities are |
conducted. NCTRSW suggests the change would aveid confusion with the requirement to inc’lude the .
specific construction site limits in the Storm Water Pollu,tion Prevention Plan required in Part VL.J.1. of

the perinit.

Response 145: : v L . o

This itemnt refers to the general description of the locatlon of this optronal MCM while the requir ements
in Part IH.A.7.a.(11) relate to more specific information that is included in the SWMP related to the
MCM. Part VLI.1. deals with the requirements for each particular site, so while 1ocation informatiorr |
will differ for each project, each project must be located within the general area described in the NOI and
in the MCM. No c¢hanges were made to the permit language, but the NOT form, will include instructions

to help clarify the‘interr‘t of this requirement to applicants once the permit is issued..

Comment 146:. _ : ‘
Cleburne asks who is authorized to certify the SWMP and how is that authorization done Clebume also
asks if the certification statement will be in the NOLor in the SWMP.. Cleburne asks TCEQ to provide
certification language if it is included in the SWMP. |

Response 146:



The certification language will be included in the NOI. However, the NOI is not part of the permit and
will not be finalized until after adoption of the permit, so the exact language is not available at this time.

The certification must be signed in accordance with 30 TAC §305.44 (Part ILD.8 of the permit).

Comment 147:

Lloyd Gosselink comments that there is no need for the MS4 operator to identify a physical address for
the location of the SWMP in the NOI and in the public participation requirements and requests removal
of that requirement in Part ILD.4.(b)(6). |

Response 147:

In response to the comments, the requirement in Part ILD.4.(b)(6), related to the NOI, was deleted
because the SWMP is available to TCEQ and to interested persons as part of the permit application that
is submitted. The applicant is required to include contact information for one person responsible for
coordinating activities related to the SWMP and is also required to meet the public participation
requirements in order to obtain authorization. TCEQ will have access to the original SWMP and all of
the required annual reports that contain revisions to the SWMP, and the public can access these

documents through the agency’s Central Records office.

Comment 148:

Tarrant County, NCTRSW, Russell Moorman, Carter & Burgess, and TxDOT recommend revising the
wording in Part ILD.4.(b)(7) related to the certification statement to clarify the required sequence of
events related to certification of public participation requirements. The commenters note that the public
participation requirements listed in Part IL.D.12. of the permit are conducted following the required
certification on the NOIL Tarrant County, Russell Moorman, and Carter & Burgess note that an MS4
operator cannot sign such a statement when some portion of the process occurs after the original
certification is mailed to TCEQ. Sunland also comments that it is not feasible for the applicant to include
with the NOI a certification that the applicant has met the public participation requirements, when Part
[I1.D.12. of the permit states that the NOI must be submitted before the public participation requirements
listed in Parts IL.D.12.(b) through.(j) are met. Carter & Burgess asks whether an NOC is required for
every NOI once Part ILD.12. is completed. '

Response 148:



In‘fespdnlse‘ to the comménts,‘lsart 11.D.4.(b)(7) (how Patt I1.D.4.(b)(6)) was revised toinclude only -
information regarding the SWMP, and a new Part I1.D.4.(b)(7) was added that states: (7):a statement that
thé applicant will comply with the Publi¢ Participation requirements described in =~ o+ 1o
PartIID.12.. . . |

Comment 149; ,
Car’ter & Burgess requests clarification in'Part ILD.4.(b)(8) regarding how a classified segment can -
“indirectly receive” a discharge. Carter & Burgess states that an outfall “is either in a watershed or it -

isn’t.”

Response 149:

Part I1.D.4.(b)(8) tefers to discharges to unclassified waters that will eVentua]ly reach a classified water:
The MS4 operator should trace the discharge route until 1’eaching the first classified segment. -As
discussed in the nery added definition for “classified,” this refers 1:6 sﬁecifib waters that are listed in the

Texas Surface Water Quality Standards, 30 TAC Chapter 307.

~ Comment 150:

- TCCOS and Mathews & Freeland ask whether the reference in Part I.D.4.(b)(10) to the “latest CWA

§3 03(d) list of impaired waters” includes those that were apprt)ved by EPA or whether it also refers to |
draft lists: Carter & Bﬁrgess comments that it is often a lengthy time ‘periyo’d before EPA approves the
CWA §3 03 (d) list, and asks whether it is wise to 1efer to the “latest” list in this permit. TCCOS and
Mathews & Freeland comment that MS4 operators w111 have a problem determining the geographic reach
of thé’segmellts listed. TCCOS and Mathews & Freeland recommend deleting this provision because it
serves no useful purpose and because many of the small MS4s stibject to this permit lat:k the resources to

thoroughly understand the CWA, §303(d) list.”

Response 150:

Theapplic‘ablé CWA, §303(d) list is the latest approved by EPA.: Currently, EPA has approved the 2004
CWA, §303(’d)' list and it is the applicable list to TPDES permits. The list of impaired waters is available
on the TCEQ Web site at: - , :
http.'//wa»w. tceq.state.tx.us/compliance/monitoring/water/quality/data/wqm/305_303.html#y2004. The
receiving water information will assist TCEQ in identifying those small MS4SI that are affected by a -

TMDL or implementation plan.



Comment 151:
Universal City, HCEC, and TxDOT-Houston request deleting the requirement to list the impaired waters
receiving discharges from the MS4 in Part IL.D.4.(b)(10) because it exceeds the NOI requirements in the

federal regulations.

Response 151:
TCEQ declines to make any changes to this requirement. Information regarding the receiving waters
may be used by TCEQ to identify MS4s that are located in areas with water quality concerns or TMDLs

that are in development.
Notice of Change (NOC)

Comment 152:
Carter & Burgess comments that an MS4 operator is required to submit an NOC if “any information”
provided in the NOI changes, but that the original draft permit stated that an NOC was required if “any

relevant information” provided in the NOI changes.

Response 152:

Information contained in the NOI is considered relevant to TCEQ’s processing of applications under this
general permit; therefore, TCEQ must receive written notification of any changes to information
contained in the original NOI. Because TCEQ must conduct a review of the SWMP aloﬁg with the NOJ,
any changes made to the SWMP before the NOI is approved are an addendum to the application. If
changes are made to the SWMP after the NOI is approved, then notification must be made on an NOC
form according to Part ILD.3. of the permit. Language was added to this section and to Part 11.D.3.

describing these requirements.

Change in Operational Control of an MS4

Comment 153:

DFW asks whether a notice of termination (NOT) and an NOI are required if the elected official or

designated signatory on the NOI changes.

Response 153:



A change in the staffing for the position of authority that signed the NOI con51stent with 30 TAC §305.44
for pelmlt coverage would not require the MS4 operator.to 1eapp]y\ for permit coverage..

- Comment 154: . I
Travis County asks whether an NOT must be submitted every time a city annexes an area that includes
part of-&°county’s MS4, since the authority and responsibility for streets and drainage shift from the

county to thecity when annexation occuts, . -

Respoﬁse 154: S o

AnNOT is only required if an MS4 operator no longer is iﬁ operational control over any regulated or |
designated portion of the MS4. TCEQ redoghizes that actual bouﬁdaries of MS4s change and that tlje -
SWMP will be updated to include new information. If significaﬁt areas changed such that information

included on the NOI changes, then an NOC is required.
Signatory Requirement for NOI, NOT, and NOC Forms . -

Comment 155:

Tarrant County and NCTRSW suggest including the regulatory language from TCEQ rules at 30 TAC
'§305.44 in Part ILD.8., and note that it may simplify the preparation of these documents for MiS4
operators not familiar with the specific legal language. The commentérs add that ihcludingvthe language
would stress the impo‘rtande of complying with SWMP provisions. Buless suggests making these rules

easily aceessible on the internet.

Response 155! , ‘

TCEQ agrees that including information regarding the signatory rules for apphcat1ons may be helpful to
MS4 operators, and added information to the end of the first paragraph of Part VIILB. of the fact sheet to
include the specific Web address for finding the current rule language. Language was also gdded fo the
fact sheet to clarify that the NOI, NOT, and NOC forms must be signed according to this rule. The
permit was not revised to include the specific language in §305.44 because, though unlikely, the rule is

subj ect to change during the permit term.

Fees



Comment 156:

Houston, Missouri City, and HCFCD request removing the reference to 30 TAC Chapter 205 (relating to
General Permits for Waste Discharges) because the general permit is not a general permit for waste
discharges. Carter & Burgess comments that tying the annual water quality fee of $100 to an existing
authority, Texas Water Code, §26.0291 and 30 TAC Chapter 205, or Texas Water Code, §26.0135(h) and
30 TAC §220.21, is an unnecessary connection to this permit with state law. Carter & Burgess suggésts

requiring a $100 submission fee with the annual report.

Response 156:

The authority to issue TPDES permits stems from the TWC. “Waste™ 1s defined at TWC, §26.001(6) as
“sewage, industrial waste, municipal waste, recreational waste, agricultural waste, or other waste as
defined in this section.” Storm water discharges are considered an “other waste” under the TWC and as
regulated in the TPDES permit program. 30 TAC §205.6 specifically states that a iaerson authorized by a
general permit will pay an annual waste treatment inspection fee under Texas Water Code (TWC),
§26.0291, consistent with §§305.501 - 305.507 of this title (relating to the Waste Treatment Inspection
Fee Program) or as specified in the general permit. In this case, the permit includes a provision that
charges persons authorized under the general permit the anﬁual water quality fee. No changes were made

to the permit based on the comments.
Permit Expiration

Comment 157:
Carroll & Blackman comments that the language in Item IL.D.10.b. is confusing and recommends more

specific language referring to each of the referenced permits.

Response 157:

TCEQ declines to revise the permit language, which indicates that existing dischargers regulated under
the general permit could continue to operate under the terms and conditions of the general permit until a
new permit is reissued, provided that TCEQ in a timely manner proposes to renew the general permit.
Small MS4s which did not obtain coverage during the five-year permit term may not apply for coverage
under an expired permit, and must either apply for an individual permit or wait until the general permit is

reissued.



- Public Participation

Comment 158: ‘

" Houston, Missouri Clty, and HCFCD comment that the public participation requirements in Parts
‘11.D.12.(c) through (j), which were added to the permlt appear more consistent with 1nd1v1dua1

- wastewater permits rather than general permit authorization.  The:commenters state that the additional -

requirements to publish notice, provide for ‘pubh'c comments,-and conducting public‘lheetings, will . ..

signiﬁcénﬂy increase the permit application burden énd cost for regulated MS4s. The commenters ask

whether TCEQ would revise this section to meet the requirements of pubho notice by TCEQ publication

of the apphcants under the general permit in the Texas Register.

~Response 158: v
TCEQ determmed that a pubhc notice process with an opportunity for a pubhc meeting is consmtent with
the 9th Circuit Court decmon in Environmental Defense Center v. EPA, 344 F.3d 832 (9th Clr. 2003),
‘which found that the public should have the Opportunity to comment and reqﬁest a public meetingona |

| general permit NOI submitted by a regulated small MS4.

Comment 159:

Mathews & Freeland cdmment that the notice, comment, and meeting requirement is inconsistent with
TCEQ permit rules in 30 TAC Chapter 305, TCEQ’s general permit rules in 30 TAC Chapter 205, and
the terms of the MOA with EPA delegating the TPDES pr‘ogram to TCEQ. Mathews & Freeland
connnen’ts that thé Part ILD.12. are statements of general applicability that must be implemented as a
riile, using stattitorily imposed rulemaking procedures. Mathews & Freeland state that this provision is
inconsistent with the 9th Circuits holding in Environmental Defense Center v. EPA because their reading
of the case is that “the NOI and SWMP must be subject to the same opportunity for public notice aﬁd
review as any other application for a NPDES permit.” Mathews & Freeland state that TCEQ can use a.

4 géneral permit to establish permit terms, but not the processes to be used to obtain a ﬁermit,and

recominend that Part II.D.IZ. be deleted from the permit,

Response: 159
TCEQ disagrees that a general permit may not include public par t1c1pat10n provisions. The general
permit rule provisions in 30 TAC Chapter 205 allow flexibility in what requirements may be included for

coverage under a general permit. 30 TAC §205.4(a) states that a “qualified discharger may obtain

[



authorization to operate under a general permit by complying with the general permit's conditions for
gaining coverage.” These conditions are presumed to include public participation provisions at the
discretion of TCEQ. For example, the concentrated animal feeding operation general permit,
TXG920000, issued in July, 2004 contains similar public participation provisions for new and

significantly expanding operations.

Additionally, TCEQ does not agree that the public participation requirements are in conflict with the
holdings of the 9th Circuit in Environmental Defense Center v. EPA. On the issue of public participation
the 9th Circuit stated that NOIs are subject to public availability and public hearings requirements.
However, in the very next sentence of the opinion they specifically identify the applicable provisions in
the CWA. The 9th Circuit stated: “The Clean Water Act requires that ‘[a} copy 6f each permit
application and each permit issued under [the NPDES permitting program] shall be available to the
public,” 33 USC, §1342(j), and that the public shall have an opportunity for a hearing before an [sic]
permit application is approved, 33 USC, §1342(a)(1)” (see Envz’ronmentaliDefense Center v. EPA, 344
F.3d at 856). The provisions in Part ILD.12. are consistent with these specific CWA provisions because
they require an applicant to publish notice that identifies the public location where copies of the NOI,
SWMP, and TCEQ’s general permit may be reviewed by the public, and if there is significant public

interest, the requirement to hold a public meeting.

Comment 160:
Carter & Burgess asks how the executive director will determine that a public meeting is required before

the end of the 30-day comment period, “at which point he knows if significant public interest exists?”

Response 160:

The provision to include public meeting information in Part ILD. 12(c) only applies to those applications
that generate significant public interest expressed after the NOI and SWMP are submitted, but before the
executive director makes a preliminary determination on the NOI and SWMP. It allows a small MS4 to
publish a combined notice for both the permit and public meeting and does away with the necessity of a
second notice for the pubhc' meeting as described in Part IL.D.12.(f). However, in most cases the
executive director cannot determine if there is sufficient public interest in the NOI and SWMP until after
the initial published notice of the executive director’s preliminary decision. If the executive director
determines that sufficient public interest exists, a second notice for the public meeting must be published

and the executive director will direct the applicant to publish notice as described in Part ILD.12.(f).



Comment 161: ‘
Grapevine expresses a general concern on how public participation requirements in Part ILD.12, will

affect the established time line as it relates to authorization of discharges, - .

Response 161: v o
Authorization will begin after TCEQ issues written confirmation that the NOI and SWMP are approved.
This authorization will océur following review of the NOI and SWMP, and completion of the public
fiotice requirements. Obviously, if significant public interest exists, a delay of two or three months can
Be expected, depending on how quickly a public meeting can be scheduled and notice of thé meeting

- published. As discussed in a previous response, ho pro’visional authorizations are allowed under the

permit. -

: Conim;:nt 162: ) :

Lioyd Gosselink comments that there is no need for a permittee to ’identify a physical address therc‘ tﬁe
SWMP .may be viewed. Lloyd Gosselink states that the availability of the SWMP should be determined
pursuant to the Texas .Public Information Act and that the requirerﬁént»to provide a physical address for
the SWMP should be removed.

‘Response 162: -
TCEQ disagrees with the request to remove the requirement to list in the public‘notice where the public
will have an opportunity to view the NOI aﬁd SWMP during the public comment period in Part

' I-I‘.D. 12.(c)(vi), because it is important that an interested person may easily find and review the

application to facilitate meaningful public involvement. |

‘Comment 163: - , — L
NCTRSW cotiments that the permit requirement in Part ILD.12.(d) should allow an MS4 to maké -
publ'i'c'a’cion» in a newspaper with the greatest circulation within the actual MS4, and requests clarification
of such: NCTRSW also requiests that the permit clarify whether an MS4 that is located within two
counties is required to publish in two newspapers. Cedar Hill requests the permit clarify whether

* publication is in @ newspaper with the general cirgulation of the entire county or counties or whether it is
sufficient if the publication is the “official” newspaper of the city. Cedar Hill notes that this may be an

issue for a city that is located in two separate counties.



Carter & Burgess requests that the permit state that notice should be published in the official newspaper
of the community (municipality or county), and also asks that this clarification be made to Part

IL.D.12.(b) of the permit.

Response 163:

In response to the comments; the first sentence of Part IL.D.12(d) was Changed and an additional sentence
added to clarify where notice must be published: “This notice must be published at least once in the
newspaper of largest circulation in the county where the small MS4 is located. If the small MS4 is
located in multiple counties, the notice must be published at least once in the newspaper of largest

circulation in the county containing the largest resident popuiation.”

Comment 164:
Carroll & Blackman asks TCEQ to clarify what period of time the public notice must run in a newspaper

of local circulation.

Response 164:
Publication in a newspaper is required for one day, which will begin the 30-day public comment period. |

The instructions for public notice to each applicant will also include this information.

Comment 165:
Tarrant County and NCTRSW request addition of the italicized text in item Part ILD.12.(i): The
executive director, after considering public comment, shall approve, approve with conditions, or deny the

NOI based on whether the NOI and SWMP meet the requirements of this general permit.

Response 165:
In response to the comments, this revision was made. This change is also consistent with the revised

permit language at Part ILD.1.

Comment 166:

Harris County, Houston, Missouri City, and HCFCD request that TCEQ clarify the authorization status
for applicants during the period between submitting the NOI and/or SWMP and TCEQ’s approval or
denial. The commenters suggest that the permit include language stating that compliance with the

SWMP during the review period meets permit requirements.



Response 166: i . B IR
‘Authorization under this general permit, as well as the 1equ1remcnt to implement the SWMP, begins aftel
TCEQ provides written approval of the NOI and SWMP to the MS4 operator. As noted in Response 125,
the following sentence was added to the end of the first paragraph of Part ILD.3., to clarify that the
SWMP must be implemented after the applicant receives approval of the SWMP: “Implementation of -
the SWMP is required immediately following receipt of written authorization from the TCEQ” .
Commerit 167 ‘ ‘ W
Harris County, Houston, M1ssouu City, and HCECD request reVlsmg Part II D.12. (]) to. molude 1angudge
stating that the executive director’s decision will also be provided to the applicant and to all MS4s- ;o

receiving the applicant’s discharges.

Response 167: i _ R ‘
Records of permit actions are available to the public and any 1nterested parties. TCEQ will send written
notification to the applicant regard1ng the executive director’s decision, but at this time does not
anticipate mailing separate notiﬁcétions to other MS4s reéeiving the discharge.

R

Permitting Options

Comment 168:

TAOC, Missouri City, and Cleburne comment that Part IL.E. provides narrower pl'QVisions for co-

: vpel'mittingrthanl are-allowed in the federal rules. They also comment that the provisions are not cost-
effective and that they discourage cooperative arrangements that could provide cost savings and benefits.
Cleburne comments that co-permitting with a single shared SWMP and coordinated measures would
provide taxpayers with the most cost- effective way to achieve comphance reduce the amount of
paperwork for each MS4 operator, and decrease the number of SWMPs and annual reports TCEQ must
review. Cleburne also comments that these permitting options do not allow for co-permitting even

though co-permitting is referred to in Part V.B.2.(h) of the permit.

-Response 168:. o - ‘
An MS4 operator that requests authorization under the permit must submit an NOI with an attached
SWMP. '‘However, MS4 operators may share the development and implementation of an SWMP. TCEQ

agrees that this approach is cost-effective and provides other additional benefits. For example, MS4



operators that share a single SWMP may develop a more coordinated management program that is more
watershed based, rather than limited to the considerations of a single storm sewer system or receiving
water body. This approach may also avoid the development of individual and separate SWMPs that
either duplicate or ignore the efforts of neighboring MS4 operators. However, TCEQ is not proposing
that multiple MS4 operators submit a single NOI for coverage as co-applicants because aside from

avoiding the application fee, there is no additional benefit to a co-application process.

Comment 169:

Cleburne believes that in areas where small MS4 jurisdictions overlap and are interconnected, items such
as public education and participation are not readily distinguishable between MS4s. This could pose
documentation problems in areas where MUDs, cities, counties, universities or colleges, TxDOT, and

other transportation authorities are all serving the same population.

Response 169:

MS4 operators are encouraged to work together with programs that may affect the public within multiple
jurisdictions. A public education program that crosses many lines of jurisdiction can work in favor of
each MS4 operator within a single urbanized area. Each MS4 operator may get credit for a program
provided that permission is granted from the entity that implemented the pfogram. Such an agreement 1s

required under 40 C.F.R. §122.35 and adopted by reference in 30 TAC §281.25(b)(06).

Comment 170:

TCCOS and Mathews & Freeland comment that the first sentence of this subpart states which MS4
operators are required to obtain an M54 storm water permit. TCCOS and Mathews & Freeland believe
that the requirements for coverage under the permit must be implemented as a rule, using statutorily
imposed rulemaking procedures required by the Texas Government Code. TCCOS and Mathews &

Freeland request deleting the first sentence of the paragraph from the permit.

Response 170:

Identifying small MS4s that require authorization under the Phase II storm water regulations was subject
to TCEQ rulemaking when the federal rules were adopted by reference in 30 TAC §281.25. 40 C.F.R.
§122.32(a)(1) states that a small MS4 is 1'egulated if the small MS4 is “located in an urbanized area as
determined by the latest Decennial Census by the Bureau of the Census.” 40 C.F.R. §122.32(a)(2)
further states that an MS4 is subject to the storm water program if it is designated by the NPDES



permitting authority.. The permit language follows the adopted rules, which states an Mi34 operator must
be authorized if it is “located in.an urbanized area or if it is designated by TCEQ.” Informatign regarding

who must obtain authorization is provided in the permit to assist applicants..

Comment 171: : I R R L
Harris County and M1ssou11 City ask whether, i in. ‘accordance with the language at 30 TAC §205. 2(b),
MS4 operators may be authorized within a discrete geographical area identified by an approprlate or

combination of geographic or poliﬁcal boundaries (i.e., not limited to a single watershed). ’

Response 171: : : i O _ :
30 TAC §205 2(b) gives the agenoy the flexibility to tailor general permlt requirements for spec1ﬁc areas
w1t111n the state. For purposes of this permit, TCEQ chose to use a statewide approach and mcluded

permit requirements protective of water quality in all areas of the state.

~ Comment 172: - ‘ v ‘ ‘ ‘
TxDOT requests the permit include a provision allowing TCEQ to recognize that a contractually bo_uhd
governmental entity is responsible for impleménting an MCM when there is a documented cooperative
agreement between government entities in their SWMP. TxDOT notes that in the EPA’s rééponse to
cornments; it says “if a DOT does not have the necessary legal authority to implement anyb part of this
measure, EPA encourages them to coordinate wiﬂl their surrounding MS4s and other state

“agencies . . .. Under today’s rule, DOTs can use any of the options of §122.35 to share their storm water
management responsibilities.” Furthermore, TXDOT comments that EPA intended to allow the NPDES
permitting authority to recognize when another governmental entity is responsible under an N]'E’DES‘ v
permit for implementing one or nﬁore of the MCMs, or alternatively, that the pe‘_rmitting authority i’;s¢1f 18
responsible. TxDOT states that, where the permitting authority is responsible, small MS4s are not

required to include such MCM(s) in their SWMP, |

Response 172 . ,

TCEQ rulesat 30 TAC §281. 25 that adopt by reference 40 C F. R §122.35 allow the sharing or .
contractual sharing of responsibilities.. Under §122.35(a), if an MS4 is relying on another gwemnjental
entity to satisfy its permit obligations it must note that fact in its NOI and SWMP. However, §122.35(a)

further states that the MS4 operator remains, “responsible for compliance with your permit obligations if



the other entity fails to implement the control measure (or component thereof)” and that it encourages

legally binding agreements with other entities to minimize uncertainty about compliance with the permit.

In its response to comments on the Phase II rules, EPA stated that state DOTs can use the options
provided under 40 C.F.R. §122.35. However, 40 C.F.R. §122.35(b) requires that the permitting authority
recognize in either an individual or general permit that another government entity is responsible “under
an NPDES permit for implementing one or more of the MCMs for your small MS4 or that the permitting
authority itself is responsible.” This provision is intended to allow small MS4s to exclude MCMs from
the SWMP if the permit specifically recognizes that another government entity is responsible for
implementing the MCM. TCEQ has not undertaken statewide implementation of any of the MCMs such
that small MS4s can exclude them from their SWMP.

Comment 173:
Carter & Burgess comment that Part IL.E.1.(a) of this subpart mentions an “acknowledgment”; however,

Part T1.D.12. of the revised permit states that an applicant will receive either an approval or denial.

Response 173:
In response to the comment, Part ILE.1.(a) was revised to reference the “notification of approval” rather
than “acknowledgment.” Additionally, a reference to submitting the SWMP was added after “NOL” to

clarify that both are part of the application requirements.

Comment 174:

NCTCOG and Farmers Branch comment that Part ILE.1.(b), “Responsibilities,” may be misleading and
may discourage cooperative efforts by implying that failure of a cooperative partner would necessitate
enforcement against an MS4 that expected to receive the benefit of a cooperative arrangement.
NCTCOG and Farmers Branch suggest the following language: “Each permittee is entirely responsible
for meeting SWMP requirements within the boundaries of their MS4, to include providing a schedule for

alternative SWMP components if a cooperative partner fails to provide expected components.”

Response 174:
It is the responsibility of each MS4 operator to meet the requirements of the permit. A shared SWMP is
allowed to help reduce costs and to allow a more watershed-based approach to improving water quality.

Although a cooperating MS4 operator may volunteer to satisfy a particular SWMP requirement for the



other participating MS4 operators, it remains each MS4 operator’s re‘qunvsibi,lity to ensure that the .
SWMP requirement is met. Participants in a shared SWMP may wantto develop. ah element of the -
program that provides for a periodic evaluation of the program that is more frequent than the evaluation

and annual report requirements established as a minimum in the permit.

Commment 175: T . R
Grapevine requests that TCEQ consider and support any 1eg10nally dlreoted initiatives (RDIS) created
and introduced by the North Central Texas Council of Govenlments Grapevine behevcs that RDIs will
help regulated MS4s work to gether to manage storm watel quality along jurisdictional boundaries.
Grapevine notes both TCEQ and EPA have recognized the benefits of managing storm water quality from |
a regional perspective, and beheves that TCEQ support of RDIs will more effectlve]y protect human

health, while also reducing bureaucracy.

Response 175 v , .

- TCEQ supports regtonal efforts. to comply Wlth water quahty goals and recognizes that RDIS may .
provide an efficient mechanism for Phase II MS4S to comply with the permit. A regulated MS4 should
~include any regional efforts in the SWMP it proposes to utilize as well as information regarding the
reasons how and why the initiative is appropriate for the discharger and meets the conditions of the

permit.
Alternative Coverage Under an Individual TPDES Permit

Comment 176: » o R
Carter & Burgess asks whether individual permit coverage is automatically required for an MS4 general
permit holder once a TMDL is adopted for a “water of the U.S.” within or downstream from the

boundary of an MS4. .

Response 176: U ; T

The development of a TMDL for an MS4 receiving stream does not automatlcally require the MS4
operator to apply for an individual permit. The purpose of a TMDL is to reduce the concentrations of the
pollutants causing the impairment by limiting the amount being discharged to the water body. Ifitis

determined that discharges from an MS4 are not a source of the impairment, or if the MS4 operator



revises its SWMP for consistency with an approved TMDL and TMDL Implementation Plan, then an

individual permit may not be warranted and authorization under the general permit may continue.

Comment 177:

Clebumne believes that the phrase “or other 30 TAC Chapter 205 considerations and requiremeﬁts” in
Part IILE.2. isvtoo vague regarding how an MS4 operator may be required to obtain an individual permit.
This language could be used to require an individual permit when there is no substantial information
(such as water quality data showing impairment) that indicates the need for an individual permit.

Cleburne recommends removing this phrase.

Response 177:

The provisions in 30 TAC §205.4 provide guidance on when the executive director may require an entity
otherwise eligible for general permit coverage to instead apply for authorization under an individual
permit. Applicants for authorization and MS4 operators with authorization under a TPDES permit are
‘subject to this provision of the rules, regardless of whether or not the provision is referenced in the
permit. Therefore, in order to provide this information to the regulated community, the reference is

included in the permit.
Waivers

Comment 178:

Clebumne believes the second waiver option in Part ILF., cities, towns, counties, and areas with
populations less than the EPA NPDES designated 10,000 population limit would have an extremely
difficult time complying with TPDES MS4 permit requirements because they often do not have

knowledgeable employees or a tax base large enough to support hiring employees.

Response 178:

This waiver option is identical to the waiver provisions in the final federal Phase II stofm water
regulations adopted by reference in 30 TAC §281.25. The requirements necessary to meet the conditions
of this second waiver option are very difficult to meet and, as a result, it is unlikely that a small MS4 will
qualify. However, because the federal regulations allow for the waiver, the provision was included in the

permit.



Comment 179:

TCCOS and Mathews & Freeland comment that this section Iaerfailliﬁg to waivers from permitting isa .
statément of general applicability that must be adopted as a rule rather than as part of a permit. TCCOS
and Mathews & Freeland state that TCEQ cannot promulgate criteria for applicability determinations, -
including criteria for granting waivers, through the pl'omulgation of a general permit.” TCCOS and
Mathews & Freeland object that there is insufficient time for any operator of a small MS4 to develop the
information needed to qualify for a waiver prior to the application deadline. T CCOS and Mathews &
Freeland request that the commissibn “commence a rule making proceeding to establish waiver -
provisions, and should exempt potentially eligible operatbrs of small MS4s (those serving populations -

less than 10,000) from needing a storm water permit until 180 days after that rule making is completed.”

| Response 179: _
The waiver prov131ons found in the permit were subject to TCEQ rulemakmg when 40 C.F.R. §§122. 30
to 122.37 were adopted by reference in 30 TAC §281.25. 40 CFR. §122.32(d) and (e) contain the

- waiver pr ovisions that are 1ncluded in the permit.

Comment 180:

"DART asks how non-municipal entities that are in transportation corridors or airports will determine
their population.' NCTRSW requests the permit clarify how non-residential MS4 entities would evaluate
the waiver options and notes that 40 C.F.R. §122.32(a) appears to include such entities in the federal

definition although the waiver criteria are unclear.

Response 180: v
~ The phrase “serves a populatioﬁ of less than” is defined by the average daily population of the system. In
the case of a transportation corridor or airport, the average number of daily users and the employees of

the system would constitute the number of people the MS4 serves.

Comment 181:" »
Dodson asks how the waiver process will be implemented when the burden of all the work is on. TCEQ.
- If an MS4 believes it meets the criteria for the waiver under Part 1, it must develop an SWMP, obtain

coverage under-the permit, and then wait for TCEQ to determine its eligibility for a waiver.

Response 181:



The waiver available in the permit for systems that serve a population less than 1,000 and whose system
is not contributing substantially to the pollutant loadings of a physically interconnected regulated M54 is
obtained through a waiver certification form. This form will be available once the permit is issued and
will allow entities to certify they meet all of the waiver criteria. Operators of MS4s serving a population
less than 10,000 seeking to waive permitting requirements through the second waiver option must
coordinate their efforts with TCEQ, who will determine if they meet the eligibility requirements for the

waiver.

Comment 182:

Lubbock comments that the word “substantially,” in Part ILF.1.(a), Waiver Option 1, is vague.

Response 182:

The language used in the permit was taken directly from the federal rule at 40 C.F.R. §122.32(d). TCEQ
has not made any changes tolthe permit language regarding the term “substantially,” but encourages any

regulated MS4 operator interested in obtaining this permit option to contact TCEQ to determine whether
the option is feasible. It was noted that the draft permit referenced the incorrect federal rule, so the

citation was changed to 40 C.F.R. §122.32(d).

Comment 183: » ‘
Lubbock asks whether TCEQ has evaluated all state waters where Waiver Option 2 (Part ILF.2.a.) is

attainable.

Response 183:

TCEQ has not evaluated all waters related to Waiver Option 2 and does not expect many regulated MS4s
will be able to qualify for this option. Any MS4 operator interested in pursuing this option should
contact TCEQ to discuss the possibility of it qualifying for this waiver.

Storm Water Management Program (SWMP)

Comment 184:
Universal City, HCEC, and TxDOT-Houston request changing the second sentence of the first paragraph
of Part III. to the following, which the commenters believe would more closely reflect the federal

regulatory language (40 C.F.R. §122.34(a)) related to the purpose of the SWMP:



“The SWMP must be developed to reduce the discharge of pollutants from the MS4 to:the maximum
extent practiéable (MEP), to protect water quality, and to satisfy the appropriate water quality

requirements of the Clean Water Act.” SRR

Carroll & Blackman states that an MS4 operator catmot develop an SWMP that can prevert pollution to.
storm water, because of thé great varicty of sources affecting storm water; however, the practices
described in the SWMP may affect change in the behavior of gropps controlling potential pollutant -

sources. Carroll & Blackman suggests revising the sentence as folloWs:

“The SWMP must be developed to include practices to reduce pollution in storm water to the maximum

extent practicable (MEP) and to effectively prohibit illicit discharges to the system.”

Responée 184:

TCEQ agrees that reVisi'ng the language more accurately reflects the requifements in the federal rules and

replaced the existing sentenice with the followihgianguagé:

“The SWMP must be developed to reduce the discharge of pollutants from the MS4 to the maximum
extent practicable (MEP), to protect water quality, and to satisfy the appropriate water quality

requirements ‘of the Clean Water Act and the Texas Water Code.”

Comment 185:

Lloyd Gosselink expresses significant concern over the applicability of numeric effluent limitations to
storm water discharges based on 30 TAC §319.28 that states “évery waste discharge permit which does:

| not currently specify effluent limitations fdl"any of the hazardous metalé covered by this subchapter is

hereby amended to iﬁéorporate the terms of this subchapter.” Lloyd Gosselink proposes éddil‘lg the

following language to the permit in order to clarify that the numeric, conoentfatiombésed éfﬂuent 5

limitations of 30 TAC Chapter 319 do not apply to the discharges from regulated MS4s. Lloyd

Gosselink notes that similar language is used in TCEQ Phase I MS4 permits, and believes that adding the

following language will reflect that the BMPs established by thé regulated MS4s are sufficient effluent

limitations for the purposes of complying with this rule:



“The controls and Best Management Practices included in the Storm Water Management Program
constitute effluent limitations for the purposes of compliance with the requirements of 30 TAC Chapter

319, Subchapter B, related to Hazardous Metals.”

Lloyd Gosselink further requests that the commission clarify language in the fact sheet regarding the
establishment of specific effluent limitations for discharges of the hazardous metals included in 30 TAC

Chapter 319.

Response 185:

In response to the comments, a new paragraph was added to the end of the introductory section of Part III
of the permit to include the re(juested language and the statement was also added to Part IX of the fact
sheet. TCEQ agrees that these revisions help clarify that the permit is intended to require BMPs in lieu

of numeric effluent limits.

Comment 186: v

Grand Prairie requests reordering the six MCMs in the permit for consistency with the federal rules,
where MCM Number 4 is Construction Site Storm Water Runoff Control, MCM 5 is Post Construction
Storm Water Management in New Development, and MCM 6 is Pollution Prevention/Good
Housekeeping for Municipal Operations. Grand Prairie states that many regulated MS4s have already
initiated development of their SWMPs, and that the TPDES permit should reflect the federal language.

Response 186:
The permit was revised to reflect the order as stated in the federal rules. The fact sheet was not revised,

as it already included the MCMs in the same order as listed in 40 C.F.R. §122.34.

Comment 187:

DAFB requests clarification on what the permit language “to the extent allowable under state and local
law” means in the first sentence of Part IIl. DAFB is concerned that an MS4 operator may decide it does
not have the authority to pass an appropriate ordinance to enforce its SWMP, when in fact, it has
authority to do so. DAFB asks for identification of the applicable state laws and their limits so that MS4

operators know what laws apply.

Respohse 187:



The 1anguage “to the extent allowable under State and local law” was included in the permit to-
emphas1ze that MS4 operators are not requued to regulate or enforce MCMs beyond ‘their statutory and-
regulatory authorlty. The provisions of the permit must be implemented to the MEP but within the legal
authority of the small MS4s. It is not possible to enumerate all state laws that might apply to all small
MS4s. Different typee of MS4S are subjéot'to différent state and local laws.

Comment 188: | ‘

TCUC, Harris County, Missouri City, TAOC, and BCES request revising the statemen’t_f “to the extent |
allowable under State and local law . . .” at the beginning of each MCM section since counties and some
other regulated MS4s 1aok the statutory author 1ty to carry out numerous provisions in the Phase 1l storm

Water pro gram

Response 188:
The phrase “to the extent allowable under state and local law” is stated in the preamble of Part IIl and

applies to all elements of the SWMP, including each individual MCM.

Comment 189'

Group 1 comments that the Jast sentence in the preamble that states “existing programs or BMPs may be
used to fulfill the requirements of this general permit” implies that only ex1st1ng programs may be used,
even tllough the SWMP is a combination of existing and new programs and request modifying the

language‘to state: “A combination of existing and new programs (BMPs) . . ..”

Response 189:

The language in the preamble does not Timit the vuse of new programs to meet the requirements of the
SWMP. It simply makes MS4 operators aware that programs developed for other reasons, prior to the
MS4 regulations, may be included in the SWMP if they fulfill a permit requifement.

Comment 190:

Lloyd Gosselink and Carroll & Blackman comment that many of the provisions that address the
tequirements of the SWMP are very subjective and the permit does not contain guidance or even a
template on implementing the minimum program components. Llo)'/d Gosselink and Carroll' & Blackman
state that TCEQ should provide such a template or guidance to clarify for MS4 operators what is needed -

to meet the subjective requirements of the permit.



Response 190:

TCEQ’s Galveston Bay Estuary Program (GBEP) developed a model SWMP through an engineering
agreement with Turner, Collie, and Braden, Inc. The resulting model SWMP contains an outline of
Phase 11 regulatory requirements, an implementation plan to prepare for permitting, an SWMP shell that a
regulated entity can complete to meet their individual needs, appendices with information and examples
of BMPs for the six MCMs, and the draft SWMP that was completed for the City of Pearland. A copy of
the model SWMP is available on the GBEP Web site Atip.//gbic.tamug.edu/locgov/swmp.html. This
SWMP model was developed before the draft TPDES permit was developed. This document may be
used for guidance when developing an SWMP, although it also needs to include more recent TPDES
permit changes. MS4 operators may develop a different format for the SWMP to best meet their needs,

as long as the SWMP meets the requirements of the permit.

Comment 191:

TCCOS and Mathews & Freeland believe that TCEQ does not have the ‘constitutional authority to
compel local governments to regulate others. Thus, TCCOS and Mathews & Freeland state TCEQ “lacks
the authority to impose many of the MCMs specified in this permit.” TCCOS and Mathews & Freeland
believe that TCEQ should ensure statewide application of the MCMs by implementing many of these

measures at the state level.

Response 191:

TCEQ is the primary authority for regulating the discharge of waste into or adjacent to water in the state.
Issuing this permit does not delegate that authority to the permitted MS4s. To comply with the
conditions of the permit, MS4 operators must make certain that only eligible discharges are contributed
to the MS4 and ultimately discharged from the permitted MS4. Therefore, MS4 operators must develop
an illicit discharge detection and elimination MCM to identify and to remove illicit contributions to their
systems. This control measure may include tracing dry weather flows to the source and determining if
the wastewater contributors and storm water sources subject to TPDES permitting are properly
authorized. Ordinances must be developed if it is within the ability of the operator that allow the

operator to restrict illicit contributions to the MS4.

Comment 192:
TCCOS and Mathews & Freeland comment that the permit should state that compliance with the terms of
an SWMP constitutes compliance with this part of the permit. TCCOS and Mathews & Freeland



recommend that the permit contain express language addressing how TCEQ can request changes to an. -
SWMP 4t any] time during the permit term. - For these reasons, TCCOS and Mathews & Freeland request
revising the permit to include the following language at the-end of the introductory paragraph for Part III:
~“A discharger’s ‘comp’liémoe with its SWMP will be deemed compliance with Part III:oftllis_'pel‘mi»t.- If
upon review, the Executive Director determines that a discharger’s SWMP is defieient or.inadequate, the
‘Executive Director will provide‘noﬁe'e of the deficiency or inadequaey', including an expla‘riation of the
basis for its determination.and request that the ‘dis‘chafger revise its SWMP,  If the discharger fails to
revise its SWMP in response to the Executive Direet‘or’s“ request, the Executive Director may suspend

authorization under this permit as stated in Part ILD. of this general permit.”

Response 192: ,
~ In response to the comment, the end of the first paragr aph of Part TIL. was revised to add the following
sentence, which is similar to the requested first sentence except that the word "approved" was added
before the term "SWMP." “A discharger’s compliance with its approved SWMP will be deemed
compliance with Part III of this permit.” The second and third requested sentences were not added, since
the TCEQ will review the SWMP for comphance with permit conditions before i 1ssumg authorlzatmn
under the general permit.

5

Minimum Control Measures (MCM)

Comment 193: : .
Lloyd Gosselink requests that TCEQ develop a template or guidance that cla11f1es and addresses what is
required, at a minimum, to meet the requirements of Part IIl of the permit because this section i is very. . .
'subjective.” HCFCD comments that under 40 C.F.R. §123.35(g), TCEQ is obligated to issue a menu of;
“BMPs to.assist small MS4s and urges TCEQ to rapidly develop and issue this menu. .

| Response 193: _ -
The permit-outlines the minimum requirements‘_required'to meet each MCM., TCEQ reeonnmnds :
utih'ziﬁg the menu of BMPs deve]dped by EPA and adopted by TCEQ to help craft an SWMP.- .TCEQ.
“expects that each municipality will have specific issues 1'e1ated to implementing their program and that
each program will be different. The menu of BMPs may be accessed at:

http. //cﬁ)ub epa. gov/npa’es/stor mwater/menuofbmps/index.cfin. ‘Additional MS4 resources from EPA are



located at: hitp.//www.epa.gov/earthlr6/6wg/npdes/sw/MS4. At this time, no additional guidance has
been developed by TCEQ.

Comment 194:
DAFB requests a definition for the term “adverse impacts to water quality” or similar term that is used in

Parts II1.A.5(b)(2) and TIL.A.6 of the permit.

Response 194:
Adverse impacts to water quality are any actions that violate Texas Surface Water Quality Standards in

30 TAC Chapter 307.

Comment 195:

TCUC, BCES, and Harris County comment that throughout Part IIL A. the permit uses the term “must”
and “shall” that are more prescriptive than the EPA rule, which uses the terminology “may.” The
examples given by EPA were meant as guidance and TCEQ has turned them into mandates. TCEQ must

allow each individual MS4 to develop its own public education and involvement program.

Response 195:

TPDES permits must be written such that the measures necessary to meet minimum compliance are clear
and the provisions are enforceable. The requirements in Part TILA. of the permit are based on the final
federal storm water Phase Il requirements in 40 C.F.R. Chapter 122 and adopted by reference in 30 TAC
§281.25. 40 C.F.R. §122.34 states “Your storm water management program must include the mimmimum
control measures described in paragraph (b) of this section . . .,” a reference to the six MCMs that are
included in the permit. The fedefal regulations also offer guidance on what those MCMs may contain in
order to comply with the federal regulations. Simply stating that each MCM be developed and
implemented, without defining the minimum extent and level that satisfies the permit requirement, would
not provide a clear set of permit requirements and would not create enforceable provisions. Therefore,
TCEQ included many or most of the examples from the guidance as minimum permit requirements.
However, these requirements form a broad-based outline of minimum requirements. Individual MS4
operators may develop their own public education program MCMs with a great amount of latitude and

still meet the permit requirements.

Public Education and Outreach on Storm Water Impacts



Comment 196 ‘

Universal City, HCEC, and TxDOT-Houston comment that the education requirements exceé,d federal

requirements because the permit requires MS4 operators to explicitly consider population groups and to
_provide justification for not including certain population groups. The commenters believe that TCEQ

should provide ﬂéxibﬂity'fof 6ﬁéi‘é1td’rs to design appropriate pfogramswithom imposing additiona] ¢

documentation requirements.

Lloyd Gosselink comments that the EPA Phase 11 reguiations encourage small MS4s to structure their
pﬁBlic education programs to target specific audiences, but does not limit the potential categories of those
audiences, nor require Justlflca’uon for excludmg certain categones Lloyd Gosselink believes that the .
requirement to provide justification why a particular group was not included is unnecessary and too
restricting, and requests deletlon of the last two sentences in Part IIL.A.1.(a) and replacmg them with the
following sentence “The MS4 ‘operator should consider, but is not limited to, the followmg groups in
developlng a pubhc education program.” Carroll & Blackman recommends revising the final sentence in

' Part 1L Al (a) as follows, for consistency with the EPA’s Model Permit language, and to take into-
account non-traditional MS4s, where the groups may not be applicable: “The MS4 operator may

consider the followmg groups.”

Response 196 : :
The federal rules related to this MCM do not speciﬁcally list all of the groups to consider, bﬁt_ the listed
'groups are imporfant -to consider as the MS4 operator devé'lops"its public education program. No changes
were made to f:hei)él‘ﬂﬁf language,’kbecausevthe listed groups éf‘e appropriate to consider in developing 511
education and outreach program. It is not ovefly burdensome for an MS4 operator to provide information
" about ;[11686 groups. Many MS4 operators may not need to consider all of these groups; based either on
the nature of the community ser ved or the type of MS4. In these cases, the SWMP: should justify why

each group was excluded. - Ela

Comment 197: v :
UﬁiVerSal City, HCEC, and TxDOT-Houston request that the last sentence of ITL.A.1.(a) be revised to -
change “pollution” to “pollutants,” and comment that the term “pollution” does not adequately follow .

statutory and regulatory terminology and could lead to legal uncertainties:

Response 197:



In response to the comments, the final paragraph of Part III.A.1.(a) was revised for consistency with the
language used in the federal rules at 40 C.F.R. §122.34(b)(1), related to public education and outreach.
The section was changed to: “The outreach must inform the public about the impacts that storm water
run-off can have on water quality, hazards associated with illegal discharges and improper disposal of
waste, and steps that they can take to reduce pollutants in storm water runoff.” Additionally, the term
"implemented” was added to the first sentence of the first paragraph of this item for consistency with the

federal language.

Comment 198:

Cleburne believes that the State of Texas already has an extensive public education arm that receives
federal as well as state funding and, since this infrastructure is already in place working through
cooperative programs (Keep Texas Beautiful, Don’t Mess With Texas, Texas Watch, River and Lake
Clean Up, etc.), it seems that TCEQ and the state are very capable of providing the public education and
outreach component of the MCMs. Cleburne comments that this would provide a more cost-effective,
uniform, and complete education for the citizens of Texas. Therefore, Cleburne suggests that TCEQ
commit to providing the public education component statewide and enroll voluntary assistance of MS4

operators to pass along information to their constituents that is provided by TCEQ.

Response 198:

The final federai Phase 11 storm water regulations at 40 C.F.R. §122.34 require that the operators of small
MS4s subject to the permit requirements develop and implement a public outreach and education MCM.
The permit allows small MS4s to use existing programs to fulfill SWMP permit requirements. Where
programs are developed and implemented by a separate entity, the MS4 operator must describe how

those programs meet each of the permit requirements and achieve the SWMP goals specific to its MS4.

For TCEQ to assume the public education component on a statewide basis, 40 C.F.R. §122.35(b) requires
that the permitting authority recognize in either an individual or general permit that another government
entity is responsible “under an NPDES permit for implementing one or more of the MCMs for your small
MS4 or that the permitting authority itself is responsible.” This provision is intended to allow small
MS4s to exclude MCMs from the SWMP if the permit specifically recognizes that another government
entity is responsible for implementing the MCM. At this time, TCEQ has not undertaken statewide
implementation of any of the MCMs such that small MS4s can exclude them from their SWMP.



- Comment 199:" | I
V&E asks for clarification on who constitutes “public service employeeé;f’ V&E requests revision of the
list in‘this part to include refetence to residents and governmental and commercial and industrial . |
employees who are routinely situated in the MS4 service area, -+~

T . .
i SR . . . Y

Response 199 fre
The curient list includes businesses, commelclal and industrial facilities, which means that the program
should include the employees that work in these facilities. Similarly, public service employees are those |
employees that work fof goveinmental agencies with facilities located within an MS4.

Comment 200:

»Tanant County, Freese & Nichols, Group 1, NCTRSW, Harris Coun’cy, Grapevme Lloyd Gosselink,
NCTGOG, Grand Prairie, Cleburne, Carter & Burgess Farmers Branch, and Carroll & Blackman '
recommend removing from Part IL.A.1.(a), item 2),° Visitors” from the public education MCM., Tarrant
County and Grapevine state that this group was not included in EPA’s draft Phase Il permit,- Tarrant
County comments that visitors are not likely to produce pollutant dlscharges to the local MS4 except
during special events such as fairs, when staff of the regulated MS4 would handle illicit discharges. |
Lubbock suggests that public education and outreach is more productive if operators could target
educational institutions more than visitors. Harris County believes that the requirement for providing

- public education and outreach for visitors is unreasonable because visitors are generally shorf-temx
occup'ants who may be in town for a single event and it is not;appl'opriate to.expect concern or .
responsibili_ty on the part of the visitor for the environmental, social, eConqmic health and viability of the
v‘isited.region. Harris County also states that small MS4s may have limited budgets and thatitis .
unreasonable to expect them to spend resources on educating visitors, in part because any water quality
benefits are insignificant. Harris County recognizes that visitors can and do impact water quality, but
suggests addressing these impacts through -other efforts; such as street sweeping during major events.
Carter & Burgess states that the inclusion of “visitors” contradicts the exclusion of “transient .

‘(nonresidential) populations”iin thé definition of an MS4., Carter &‘Burg‘eiss states that it does not make
sense to argue that some facilities do not meet the. definition of MS4 because they serve only.a transient
(nonresidéntial) population, and then require an MS4 operator to consider a fransient (nonresidential) .
population in their outreach. Lloyd Gosselink, NCTGOG, Farmers Branch, and Carroll & Blackman
state that it removes the flexibility that the federal rules proVid,e for Phase II MS4s to tailor public

education programs to the local audience. Group 1 comments that “visitors” will be impossible to define



and target and that it is likely that visitors from outside of the community will be exposed to this program
in their home communities. Freese & Nichols comments that the term “visitors™ is ambiguous. Lloyd
Gosselink, NCTGOG, Farmers Branch, and Carroll & Blackman state that requiring public education for
visitors may result in an impractical and inefficient use of resources as well as resulting in duplication of
effort for small MS4 operators. Removing the term from the permit would allow MS4s to focus their
education programs on the constituents that can be most affected by the educational program. Grand
Prairie states that visitors to the city are informed of storm water impacts through the municipality where
they reside and the permit already requires the MS4 operator in Section ITI.A.1.(b) to ensure that all
reasonable attempts are made to reach all constituents within the MS4. Cleburne comments that visitors
are a difficult group to reach and, although some educational outreach may reach visitors, documenting
this is difficult and that visitors should only have a limited impact on water quality discharges from an
MS4. V&E requests clarification regarding how an MS4 operator is to accurately track and target all

visitors that enter into the MS4 area of service.

Response 200:

Visitors may not always be a group that every small MS4 operator must target for public education and
outreach, but TCEQ supports the existing requirement that each small MS4 operator consider each of the
listed groups in Part Il.A.1.(a) and provide written justification for any of the listed items they decide
not to include. However, the MS4 operator may determine that they do not need to target visitors for
public education and outreach, based in some cases, on the reasons discussed by several of the
commenters. Some MS4s, for example, toll authorities and TxDOT, do not serve a resident population
and therefore must develop programs that interact with “visitors” who use their systems. These systems
can count the number of visitors as the number of users of those transportation systems. In this context,
examples of “visitors” to a toll authority or TxDOT are drivers on the roadway within the MS4 or
employees of those systems who work within their boundaries. In response to an earlier lcommeht, TCEQ
described changes to the definition of “small MS4" that removed the term “transient” and included
further clarifications to the definition to meet the intent of recognizing that certain school buildings and

office complexes may not meet the definition of “system.”

Comment 201:
Group 1 comments that industrial monitoring and inspection programs are specifically not mandated for
Phase I MS4s by the federal rules in order to ease the financial burden of the illicit discharge and

elimination program. Since the municipality has no permit requirement to legally prohibit industrial



discharges or perform industrial inspections, small municipalities should not be required to specifically
target industrial facilities for public education and outreach. Group 1 requests deleting item (5) from Part

~ TILA:1.(a), the public education and outreach MCM.. - . .,

Response 201: ' e e e T o N
The public education and outreach MCM is not a program to monitor and inspect industrial facilities. 40
C.FR. §122.34(b)(3) states that the MS4 operator must “inform public employées, businesses, and the
general public of hazards associated with illegal discharges and improper disposal of waste.” This
requirement is tied to the illicit discharge detection and elimination program in the ruleg and was moved
to the public education and outreach MCM in order to group all educational reciuirem_ents under one
MCM. The term “busmesses includes * commermal and industrial facilities.” This grokup was listed in
the permiit to clarify the mtent of the rule. In addltlon ‘the educatlon of commercial and industrial
facilities can be oon81deled the first step in implementing the illicit discharge detection and ellmlnation ’

MCM as such facilities may be discharging unauthorized waste streams.

Comment 202: - , ‘ ,
Cleburne comments that it is difficult to reach and document public information outreach to irndividualsj
working on construction sites that are inhereﬁtly.hz{zardous locations. However, providing information to
the operators of construction sites for their empioye‘es is more attainable and practicable.

Response 202: ‘

The permit does not requne the education of construction s1te personnel to occur on the construction site.
'ThlS education may be conducted through educational seminars, meetings, mailouts, or through some

other mechanism that the MS4 operator determines appropriate.

Comment 203+

Universal City, HCEC, and TxDOT-Houston comment that Part 1ILA.1.(b) should not require
documentation of public education activities, such as brochures and website content, in the annual report,
but rather summarize the public education activities and achievement of associated measurable goals and
deadlines in a tabular format. The commenters believe that the MS4 operator should mainfain the
silppor;ting documentation, which will result in streamlined reporting, facilitation of TCEQ review, and

avoidance of excessive materials sent to TCEQ. The commenters also note that the current requirement



to provide this supporting documentation exceeds federal requirements in 40 C.FR.§122.34(g)(3).
Lubbock requests that TCEQ expand on the phrase “documentation shall be detailed enough .. ..”

Response 203:

The permit language does not require an MS4 operator to include actual brochures and similar
information in the annual report. The MS4 operator must provide enough information in the annual
report to describe in detail the actions taken throughout the year to comply with the permit conditions.
Some MS4 operators may elect to provide a short description of the type of paperwork that was provided
to the public, along with a table showing how many and how often the documents were distributed.
Other MS4 operators may elect to include actual examples of information provided to the public. The
information included must be detailed enough to demonstrate compliance with the public education and
outreach MCM, while taking into consideration the need for the annual report to remain concise. The

particular information included in the annual report is described at Part IV.B.2. of the permit.
Public Involvement/Participation

Comment 204:

TxDOT believes that this MCM 1s more apphcable to entities that have a 51gn1ﬁcant involvement with
and multifaceted responsibilities to the local residents of the urbanized area where they operate than toa
state agency that may control only a very small portion of a larger MS4. TxDOT requests that either the
permit include only the public involvement requirements as described by the EPA in 40 C.F.R.
§122.34(b)(2)(i) or less specific TPDES requirements.

Response 204:

The permit requires the development of a public education and outreach MCM because it is specifically
required in the federal regulations at 40 C.F.R. §122.34(b)(2)(i) and as adopted by reference in 30 TAC
§281.25. 40 CF.R. §122.34(b)(2)(i) simply states that the MS4 operator must “at minimum, comply with
State, Tribal, and local public notice requirements when implementing a public involvement/participation
program.” However, the extent of this program may vary greatly depending on the nature of the small

MS4 and the interaction, or lack thereof, between the small MS4 operator and the public.

Comment 205:



DAFB notes that Part IL.A.2.(b) requires MS4 operators to.comply with state and local public notice
requirements when implementing a public;involvement/pa1'tiqipation program and requests gﬁidanqe
regarding where one can find the State of Texas public notice requirements. Fort Hood asks for
infdfmation regarding what state and local public notice requirements apply when implementing a pu‘blicz

involvement/participation. program.

Response 205: A v
State of Texas public notice requirements for goyémme’nt entities can be found in the Texas Government

Code, Chapter 551 - Open Meetings..

Comment 206: _ ‘ , .
Grapevine notes that it supports the changes that were made to this section following the original draft

permit and that the additional clarification will allow for more effective application of the fegulat_ions.

Response 206:

The revisions to this section were made as a response to several comments that were received following

the 2002 publication of the draft permit.
Illicit Discharge Detection and Elimination

Comment 207: : , : ‘ e R ‘ _
TCCOS and Mathews & Freéland comment that TCEQ lacks the constitutional authbrity to reqﬁire o
municipalities to regulate others through the illicit discharge detection and elimination MCM. TCCOS
and Mathews & Freeland comment that the regulatory controls envisioned by this MCM are fully within
TCEQ’s regulatory jurisdiction. TCCOS and Mathews & Freeland contend that TCEQ should not pass
these statutory obligations down to Othér governmental entities without providing funding for thé’ .

implenientation of these obligations.

Response 207: - v ‘ _ }
The requirement to develop an illicit discharge detection and elimiynationlMCM is found in 40 C.F.R. .
§122.34 and adopted by TCEQ by reference in 30 TAC §281.25. The rule requires that a small MS4
““develop, implement, and enforce a program to detect and eliminate illicit discharges.” However, TCEQ

does not require that municipalities regulate third parties beyond their authority. If a municipality lacks



the authority to enforce a prohibition against illicit discharges when it identifies such discharges, it can
request the entity causing the discharge to stop the discharge. If they will not voluntarily comply, the
municipality may report suspected violations to TCEQ by calling the Environmental Violations Hotline

at 1-888-777-3186 or their local regional office.

Comment 208: }
Bunker Hill requests addressing the prohibition of non-storm water discharges in TWC Chapter 7 so that

MS4 operators could incorporate them by reference.

Response 208:
TCEQ may not make changes to the TWC. Changes to the TWC must be made by the Texas Legislature.

Comment 209:
Travis County asks whether Part IIl.A.3.(a) is an adequate regulatory mechanism for a county to take
enforcement action against illicit dischargers under TWC, §7.351, based on various statutes and TCEQ

rules prohibiting pollution of water in the state.

Response 209:

TWC, §7.351 may not be an adequate regulatory mechanism in all cases, but the statute does give local
governments the authority to bring a lawsuit in district court for violations under TWC, Chapters 16, 26,
or 28 and Texas Health and Safety Code, Chapters 361, 371, 372, and 382. If a violation 1s occurring in
the jurisdiction of a local government, the statute allows them to institute a civil suit in the same manner
as TCEQ for injunctive relief and/or civil penalty against the person who committed, is committing, or 18

threatening to commit a violation.

Comment 210:
Lubbock questioned whether elimination of illicit discharges is an attainable goal and requests

addressing this terminology.

Response 210:
The general permit requires implementing this MCM to the MEP. It may not be feasible to control every
illicit discharge, but the MS4 operator is responsible for developing a program that most efficiently

addresses the goal of eliminating illicit discharges to the MEP. The Center for Watershed Protection



(CWP) has 'déve"loped a guidance documerit that may be'hé‘lpful in developing an Illicit Discharge
Detection and Elimination Program, which cafi be found at: Attp.//www.cwp.org/IDDE/IDDE:htm.

Comment 211:

Harris County notes that it supports the wording in this minimum measure requirement.

Respbnsé 211: ‘
Several revisions were made to this section in response to comments received in 2002 following public -

hotice of the original draft permit.

Coﬁﬁnent 212f : . .

Universal City,bHCEC, and TxDOT-Houston state that the requiremeﬁts in Part IILLA.3.(1) and (2) to list |
te‘chniques used for detecting illicit discharges in the SWMP, and to include appropriate actions to -
rcmove‘the source of illicit discharges, exceeds federal requirements, which call for MS4 operators to
“dévelbp, ihlpiemellt; and enforce a program to detect and el’iminatc illicit discharges” during SWMP
implementation. They'state that it is inappro’priaté to list techniqﬁés and document actions i)fior to
submitting an NOI when federal requirements and the permit allow a five-year implementation schedule,
and when the process is very involved. The commenters request allowing MS4 opefe&ors 1o outline the

’ Qverall approach to implementing all of the provisions of this‘MvCM, but address the acfua] detection

techniques in the MS4's accompanying illicit discharge detection plan.

Rcspbnse 212: ‘

“The SWMP that is Sublilitted "iilith the NOI for permit coverage must include a description of all six
MCM:s (and potentially the optional seventh MCM). Where elements of an MCM are not yet developed,
the SWMP must include a schedule for developing thelh such that full implementation of the SWMP is
accomplished within five years from the date the permit is issued. Therefore, the SWMP submitted with
the NOI for authorization may address, for exémple;,'the lack'of a list of techniques used to detect illicit |
discharges, or a lack of documentation of actions to remove illicit discharges, by providing a description
of the types of information that will be considered, as well as a schedule for developing the required

information.

Comment 213:



Carroll & Blackman requests revising the first sentence of Part II1.A.3.(a)(2) for consistency with EPA’s
Model Permit, and notes that the change will also help to address non-traditional MS4s such as counties,
certain districts, and transportation agencies which cannot develop or enforce a regulatory mechanism.
Carroll & Blackman states that these MS4s would not be able to remove the source of the discharge, but
will instead rely on another entity to do so. Carroll & Blackman requests revising the first sentence to
replace the term “remove” with “effectively prohibit”: “The SWMP must include appropriate actions
and, to the extent allowable under State and local law, establish enforcement procedures for effectively

prohibiting the source of an illicit discharge.”

Response 213: ‘

As explained in an earlier response, TCEQ does not require small MS4s to regulate third parties beyond
their authority. If an MS4 operator lacks the authority to enforce a prohibition against illicit discharges
when it identifies such discharges, it can request the entity causing the discharge to stop the discharge. If
they will not voluntarily comply, the MS4 operator may report suspected violations to TCEQ by calling

the Environmental Violations Hotline at 1-888-777-3186 or their local regional office.

Comment 214:

Grapevine requests additional clarification regarding the following sentence found in Part IL.A.3.(a)(2):
“Where the permittee lacks the authority to develop ordinances or to implement enforcement actions, the
information regarding the illicit discharge may be referred to TCEQ’s regional field office.” Grape\}ine
asks that TCEQ provide specific direction about what is expected for local control and when issues can
be referred to TCEQ. Grapevine asks for guidance regarding how much enforcement is considered
enough for local authorities to implement. Finally, Grapevine states that without further clarification,
TCEQ would likely receive a very large number of referrals of storm water enforcement concerns.
TxDOT comments that it supports the inclusion of the final sentence of this section, and notes that
TxDOT lacks authority to develop ordinances and implement enforcement actions; therefore, TxDOT

relies on other entities to do so.

Response 214:
TCEQ deleted the noted sentence in Part 1ILA.3 .(a)(2) and replaced it with language in the introductory
section of Part III that it is using in the medium and large Phase I MS4 individual permits in order to

address certain entities that do not have enforcement authority, such as TxDOT. The new language



intends to enstire that the MS4 operator attempts to meet the SWMP MCMs to the extent that it has. .
authority and the available resources, prior to notifying TCEQ. The new language states:.

“Where the permittee Jacks the authority to develop ordinances or to implement c‘nforygeme:l;t:actiohs, the,
permittee shall exert enforcement authority as required by this permit for its facilities, crhploy_e,es, and
contractors. For discharges from third party actions, the perxllitfee shall perform ihspec;tions and ‘ebxert‘ .
enforcement authority to the MEP. . If the permittee does not have enforcement authority and is unable to.
meet the goals of this generaﬂ permit through its own powers, then, unleés otherwise stated in this general
permit, the permittee shall perform the following actions in order to me_ét the goals of the general permit:
Enter into interlocal agreements wi’th municipalities where the MS4 is located. These interlocal . |
agreements must state the extent to which the municipality will be respd11$ible for inspections and ‘ _
enforcement authority it order to meet the conditions of this permit; or, if the permitfee is unable to enter
into inter-local agreements, it may ﬁotify TCEQ’s Field Operations Division as needed to report
discharges or incidents when it does not have enforcement authority.”

In addition, language wa“s added to the end of the second paragraph of Part IV.C.1. of the fact sheet to

reflect the change.

Comment 215: : _ ‘
Carter & Burgess comments that it will be difficult for an. SWMP to establish e;nforcemént procedures

with the 180-day time frame required in the permit, but that it would likely be feasible to include a “plan

to establish enforcement procedures.”

Response 215: i oo TSN , o

The requirements of the SWMP were not revised, but TCEQ notes that the MS4 operators will ‘have; five
years from the date the permit is issued to fully implement each MCM. To the extent that‘en'forcemvent-
procedures are kl‘lown,‘the MS4 operator should include that information in its SWMP. Over the permit
term, TCEQ expects that MiS4 operatoré will enhance their SWMPs so that more specific information is

included as knowledge is gained from the implementation process.

Cormment 216:+ ‘ v
Group 1 comments that industrial monitoring and.inspection programs are not mandated by Phase Il rules

as part of the illicit discharge and detection MCM. Since municipalities have no permit requirements to



legally prohibit industrial discharges or to perform industrial inspections, small MS4 operators should
not be required to specifically include any industrial outfalls in the dry weather screening program.
Response 216: h

Although many MS4 operators may elect to include inspections of major industrial contributors to their
systems as a component of the illicit discharge detection and elimination MCM, they are not required to
do so. If the MS4 develops a dry weather screening tool as a part of the illicit discharge and detection
MCM, then the MS4 would necessarily have to trace all dry weather discharges to the source, industrial
or otherwise, to establish if it is an illicit discharge or a non-storm water discharge with the proper

authorization for discharge.

Comment 217:
DAFB requests clarification in Part IIL.A.3.(b) regarding what is an acceptable mechanism to show that
the MS4 operator considered non-storm water flows. Also DAFB requests a definition for the term

“significantly contribute.”

Response 217:

One option the MS4 operator has is to incorporate the consideration of non-storm water discharges as a
part of a dry weather screening program, which complies with the permit requirement for the illicit
discharge detection and elimination MCM. To implement this option the MS4 operator would screen the
entire system within the five-year term of the permit for dry weather flows. When a flow is detected, it is
traced to the source. If it is determined that the flow is a non-storm water source listed in Part ILB or
Part VLB, it is an allowable non-storm water discharge, unless the MS4 operator determines it is a‘
Significant source of pollutants. In making this determination, the MS4 operator may consider the
conditions of the receiving water, noting any change that can be attributed to the dry weather flow, such
as color, foam, changes in the aesthetic qualities, or obvious toxic effects to aquatic organisms and algal
communities. The MS4 operator may also consider the physical character of the discharge itself.
Finding the source as a potentially alliowable non-storm water discharge and lacking indication of the
presence of significant pollutants, the MS4 operator could conclude that the source is not a significant
source of pollutants. Alternatively, if the discharge remains suspect, the MS4 operator can sample and

conduct laboratory analyses for a range of suspected pollutants.

Comment 218:



" EIS comments that if fire fighting activities may be excluded from consideration as an illicit'discharge;. |
unless they are a significant contributor of pollutants; why not require fire departments to use
environmentally friendly soaps when washing their trucks. EIS states that it should be standard practicé

to use less damaging detergents.

Response 218: v
This comment was received during the original comment period on the draft permit in 2002. The revised
permit added language to state that fire fighting activities were those that resuited from the emergency.
response to a fire and the activities réquired to extinguish the fire and spemflcally states they do not
include Washmg of tr ucks However, the permit is sufficiently flexible to allow the mtroduo‘uon ofa -
number of non-storm water discharges to the permitted storm sewer system where the MS4 operator
detenpihes that those discharges do not constitute a significant source of pollutants. The MS4 operator .
may decide to develop and enforce local ordinances to control contributions to the permitted systems
based on the types ofnon—storm water contributions and based on local conditions and water quality
concerns. These ordinances can include conditional controls, such as the use of f‘environmcntally
friendly” soaps, which satisfy the MS4 operator that the discharge is not a significant source of

pollutants.

Comment 219: ’

“Cleburne believes that under the definition of illicit discharge, non-storm water discharges would fall
under Part I11.A.3.(a), relating to illicit discharges and would require elimination from the MS4,
Cleburne states that many of the flows listed iﬁ Part ILB. are beyond the control of the MS4 opérator and
that under most instances these flows do not'contribute pollutants. Cleburne comments the remainder of
the allowable non-storm water discharges have little potential to adversely affect water quality and that it

"'is more cost-effective for the operators to identify the contributing pollutant sources and eli,mina‘ter them.
Cleburne recommends deleting this language from Part TILA.3.(a). TCCOS, Mathews & Freeland, -
Tarrant, and NCTCOG ask whether the determination on the significance of the discharge is rhadeby the
MS4joperatof’ or by TCEQ. Freese & Nichol‘s comments that the permit should clearly state who makes

fhe determination of what constitutes significant contributors of pollution to the MS4. -

Response 219:
The introductory paragraph in Part I1.B. states that non-storm water discharges listed in that part are not

considered illicit discharges, unless the MS4 operator determines that they are substantial sources.of



pollutants to the MS4. Therefore, they must be eliminated as an illicit discharge only when it is
determined by the MS4 operator that they are a significant source of pollutants (40 C.F.R.
§122.34(b)(3)(111)).

Comment 220:

TCCOS and Mathews & Freeland comment that the permit does not adequately explain what types of
incidental non-storm water discharges are allowed by this provision. The EPA model general permit
gives examples of allowable discharges, which include non-commercial or charity car washes. TCCOS
and Mathews & Freeland request revising the first two sentences in Part IILA.3.(b) as follows, to include
the italicized additional language: “A list of occasional incidental non-storm water discharges (e.g., non-
commercial or charity car washes, etc.) that will not be addressed as illicit discharges may also be
developed. If developed, the listedbdischarges must not be reasonably expected to be significant source
of pollutants, based on information available to the MS4 operator, because of either the nature of the
discharge or the conditions that were established for allowing these diséharges to the MS4 (e.g., a charity
car wash with appropriate controls on frequency, proximity to sensitive waterbodies, BMPs on the wash

water, etc.).”

Response 220:

The language of the permit is adequately flexible to enable the MS4 operator to identify and allow a
number of incidental non-storm water contributions to the permitted system. It is not feasible to provide
a comprehensive list of non-storm water discharges that are considered incidental and not a significant
source of pollutants by the MS4 operator. The example of charity car wash activities might be included
in this category where the MS4 operator is able to identify and require controls that are protective -of
receiving water quality. However, based on local water quality concerns, this also might be an activity
that the MS4 operator would either encourage or require to occur with the cooperative assistance of local

commercial car wash enterprises where the wastes are routed to a treatment works.

Comment 221:

TxDOT agrees that it is not necessary to address some incidental non-storm water discharges as illicit
discharges. However, TxDOT believes that it is not possible to know, before an SWMP is implemented,
which discharges will not be significant contributors of pollutants. Cleburne comments that a definition
of incidental non-storm water discharges was not included in the permit and that most MS4 operators

will not be able to develop a list of incidental non-storm water discharges prior to initial permitting.



Response221: =~ e R A R
It is likely that the Uni\iérée of non-storm ‘water contributions to the permitted system will not be apparent.
~before the SWMP is developed and implemented. However, the SWMP can contain a 1i-st of »the'most
common discharges that are apparent to the MS4 operator. As additional discharges to the system are
identified during implementation of the illicit discharge detection and elimination MCM, those
discharges may be added to the list. During the term of the permit the MS4 operator may identify a ;
Vnumbe‘r of noii-storm water discharges to eliminate or control because it is :determjn_ed they.are i
 significant sources of pollutants. |
Comment 222: o L S
Universal City, HCEC, and TxDOT-Houston tequest‘ that TCEQ modify the last sentence of Part ;
- ILA.3. (b) to clarify that the description of local oontrols to address:non-storm water discharges in the
SWMP is only required if the MS4 operator elects to develop 4 l1st of incidental non-storm water -

discharges.

Response 222:

In response to thls comment, the last sentence of Part ITL.A.3.(b) was revised as follows:

“If this list is developed, then all local controls and conditions established for these listed discharges :
must be deseribed in'the SWMP and any changes to the SWMP must be included in the annual report ..
described in Part IV.B.2. of this general permit, and must meet the requirements of Part ILD.3. of the

general petmit.”

Cemﬁlent“223 i

* Cleburne comments that there is n‘o- reason to-develop a list of incidental non—stomh water discharges. -
because if they arepotential‘ significant sources of pollutants then they are illicit discharges and handled
as such. Cleburne comments that it appears that TCEQ is conveying permttting authority to the MS4
operator if special provisions for discharge must be established allowing certain incidental non-storm
water dlSChal ges to the MS4 ‘Cleburne states that, if that is. not the intent; then TCEQ should. delete the
“section relating to mmdental non-storm water discharges from the permit.. Cleburne states that if it is.the
intent to convey permitting authority, then Cleburne is opposed to having this responsibility delegated to

the MS4 operators. TxDOT comments that the intent of the illicit discharge MCM is to defect discharges



that contribute significant pollutants, not to specifically rule out incidental non-storm water discharges

that do not.

Response 223:

As the MS4 operator implements the illicit discharge detection and elimination MCM, a number of
incidental and occasional non-storm water contributions to the system may be identified. If the MS4
operator determines these non-storm water discharges are not a significant source of pollutants, the MS4
operator may allow these discharges to their MS4. Developing and maintaining this list of allowable
non-storm water discharges provides the MS4 operator a reference of their prior findings and a record
that supports compliance with the permit requirements for this MCM. However, the permit does not

require an MS4 operator to develop such a list. -

Tn addition, TCEQ is not delegating permitting authority to MS4 operators. The illicit discharge MCM
places on the MS4 operator the resp;)nsibility of determining whether non-storm water discharges are a
sighiﬁcant source of pollutants and requires they prohibit this contribution fo their storm sewer system
only if it is significant. Maintaining a list of occasional incidental non-storm water discharges provides
assistance to the MS4 to comply with the provisions of their storm water permit and is not a requirement

to separately enforce the TWC or CWA.

Comment 224: |

Tarrant County comments that identifying “waters of the U.S.” receiving discharges is difficult for
purposes of the map required by Part IIL.A.3.(c) and requests some standardized means of identifying
“waters of the U.S.,” such as United States Geological Survey (USGS) quad maps or FEMA maps.
Tarrant County asks for a reference source where some form of these maps or their equivalent can be

accessed to identify “waters of the U.S.”

Response 224: v

MS4 operators may utilize maps such as a USGS quadrangle map or the Atlas of Texas Surface Waters
(Publication Number GI-316), and refer to the first named receiving water on the map. If TCEQ
develops a GIS-based map to assist in identifying receiving waters, this tool will be made available on

the agency’s Web site and the Web address identified in the NOL

Comment 225:



Travis »Counfy“re@es'ts information on the scopé of the conveyances and structures contributing to each'
outfall location that they must identify on the storm sewer map required by Part IIL.A.3.(c). They agk -
whether all above-ground and below-ground conveyances must be located and mapped for each outfall,

or just contributing surface drainage inlets and/or watershed areas.

Responée 225:

At minimum, the storm sewer map must include all of the regulated outfalls, all waters of the U.S.
receiving‘dis_charges from the outfalls, and 'ériy information required to implehierit the SWMP. The MS4
operatéf may need to develop more detailed maps of oonvey_anoes in order to adcq‘uatcly implénmnt an
- illicit discharge detection and elimination progfam. The Center for Watershed Protection has developed
a guidance manual for this MCM that may be helpful to MS4 operators. This manual is available online

Cat: http.‘//WWw.cwp.org/lDDE/I_DDE.htm.

Cbmment 226: o

Carter & Burgess notes that the requirement in Part III.A.3'.(0)(1)(i) related to the storm sewer map was '
changed from “major ouffalls” to “all outfalls.” Carter & Bﬁrgess states that it is not practicable for the
MS4 operatbr to develop a map of all outfalls and states that this reéluirement is beyond the MEP
standard for most MS4s. Harris County aské whether TCEQ intends the mapping of all outfalls or just
those of a certain type or above minimum size. Harris County comments that the currenf language would
require MS4 operators to map every pipe, swale, or conduit of any size that is placed by any number of
entities into thé MS4, and éuggest revising the permit for cohsi‘steﬁcy with 40 C.F.R.

§122.26(d)( 1)(B)(_1), \ifhic}i states that only municipal storm séWer ‘outfal_l’s discharging into waters of the
U.S. must be mapped. Russell Moorman requests revising the permit to require cities to map “major
outfalls” rather than “all oilffalls,” which is consistent with the previously published draft permit.:
Russell Moorman states that a significant amount of additional resources are required to map the -

additional outfalls, and may not result in a significant improvement to water quality.

Response 226: _

In response to comments regarding the definition of “cutfall” the definition was revised to help clarify
that as discussed in this ﬁéﬁnit an “outfall” fefers to a discharge point from an MS4 into waters of the
U.S. Outfalls that discharge into the MS4, such as a wastewater outfall from an industrial facility, are
not included in this definition. TCEQ declines to revise the 1zinguage, which is consistent with the

federal regulations at 40 C.F.R. §122.34(b)(3)(ii), which require mapping of “all outfalls.” ‘



Comment 227:

Tarrant County and NCTRSW request clarification regarding how to determine the point of discharge to
surface water in the state. The commenters request that TCEQ provide applicants access to a state or
federal map, specific to the general permit, which names specific streams and other water bodies in order
to map locations of all outfalls to surface water in the state (as listed in definitions) or waters of the U.S.
(as listed in ITL.A.3.(c)(1)(i1)). Tarrant County, NCTRSW, and Grapevine suggest that TCEQ provide a
state or federal map, such as TCEQ’s TMDL River Basin maps or USGS Quadrangle sheets. Tarrant
County and Grapeviné note that the TMDL maps could be posted or emailed to download into a GIS.
These commenters also note that Phase I individual permits issued by EPA were approved using USGS
maps to delineate the boundary between the MS4 and waters of the U.S. If such a map is not designated
by TCEQ, Tarrant County and Grapevine request changing the language regarding what outfalls must be
mapped from “all outfalls” to “outfall locations adequate to conduct MS4 conveyance surveillance and
illicit discharge tracing.” Tarrant County and Grapevine comment on the difficulty that MS4 operators

will face determining compliance without knowing what waters are designated as receiving waters.

Response 227:

The permit requires the MS4 operator to develop its outfall map using existing information such as
federal or state maps and publications. MS4 operators can locate information regarding classified
segment(s) receiving the discharges from the MS4 in the "Atlas of Texas Surface Waters" at the
following TCEQ web address. This document includes identification numbers, descriptions, and maps:

http://www.tceq.state.tx.us/comm_exec/forms_pubs/pubs/gi/gi-316/index. html.

Information on unnamed receiving waters that are not listed as impaired may be found on USGS
topographic maps or TxDOT County Maps, which are used in the TPDES program to delineate the
discharge route of a particular facility (see 30 TAC §305.45(a)(6)). The BEPA’s Web site contains current
information on the definition and court rulings regarding “waters of the U.S.,” at:
hitp://www.epa.gov/owow/wetlands/guidance/SWANCC/ and this may be helpful in developing the

required outfall map.

Comment 228:
Mathews & Freeland comment that the permit should make it clear that the storm sewer map can be
developed during the permit term. Carroll & Blackman comments that the language in Part IIT A.3.(c)(2)

should reflect the future tense rather than the past tense, and suggests the following language:



The SWMP must include the source of information (that) will be used to develop the storm sewer map,

including how the outfalls will be verified and how the mc;,p will be regularly updated,

Reéponse 2285 ., . o L » .

TCEQ recognizes that many MS4_0pe1‘"atorsbwill‘ not complete the storm sewer system map prior to ‘
submitting an NOI and believes that changing the word »“were'” to “are” will help address both those M84
operators that have completed this measure and thoé_e that will implement it during the permit term. In
response to the comment, Part III A.3.(c)(2) was changed‘té: “The SWMP must‘include:the sourée of
information used to develop the storm sewer map, including how the outfalls are \:ferified‘and how the

map will be regularly updated.”.

Comment 229: , ‘ : ‘ _

Universal City, HCEC, and T xDOTQHouston comment‘that‘th‘e ‘re‘q‘uirement‘to in_clude the “soufcga of
infomiation”‘ used to develop thestorm sewer map in the SWMP exceeds the federal requirements and
fhat these sources cannot be identified ptior to submitting the NOI. The commenters state that federall |
“intent was for MS4 operators to begin MCM implementatioh after submitting the NOI. The commenters
also state that the requirement to include a map update method is inappropriate, as MS4 operators méy
defer map preparation until later in the five-year implementation period. Mathews & Freeland cqﬁnnént .
- that including the source of information used to develop the map would result in massive amounts of

information being contained in the SWMP and recom’mend,‘deletin‘g Part IILA.3 .(c)(2),

Response 229: ‘ _

The SWMP that is submitted with the NOI for p(:almit,ooverage‘must iilclude a descri}))tion ofall six =
MCMs (and potentially the optional seventh MCM). Where elements of an MCM‘ are not yet developed,
. the SWMP must include a schedule for developing them such that full implementation of the SWMP ‘iS |
accomplished within th@ initial five-year permit term, Therefore, tlie SW_MP_Jsubniitted with the ':NOI for
authorization may address the lack of including a source of inkformation used to develop a Stoﬁn sewer
map, by providing a description of the types of information evaluated, as Wéll asa schédtlle for ’k

developing the required information.

Pollution Prevention/Good Housekeeping For Municipal Operations (moved to Part IIL.A.6. of the

. permit)



Comment 230:
TCCOS and Mathews & Freeland comment that the permit uses the term “municipal” throughout Part

| MI.A.4.(now Part IIL.A.6) and elsewhere. However, small MS4s may include many public entities who
are not municipalities. TCCOS and Mathews & Freeland believe the permit creates the impression that
small MS4s who are not municipalities will not be required to implement those activities that are directed
at municipal operations, and that this could lead to preferential treatment of MS4s owned by federal and

state governments.

Response 230:

The permit was developed using terms established by EPA during development of the NPDES storm
water permitting program and that are currently used by most other states administering the NPDES
program. The permit contains a definition for MS4 to make it clear that it includes a system that may be
owned or operated “by the United States, a state, city, town, borough, county, district, association, or
other public body ....” Additionally, TCEQ, EPA, and other groups have conducted numerous
workshops and conferences providing information on the permitting program, while using the term

“municipal” to describe these systems.

Comment 231:

DFW comments that Part III.A.4.(a) (now Part ITI.A.6.) states that controls must be used to reduce or
eliminate the discharge of pollutants from municipal operations and asks whether MS4s such as airports
have to comply with the requirements listed in the MSGP for industrial activities (TXR050000) and this

permit, or can these facilities comply solely under the requirements set forth in this permit.

Response 231:

TPDES general permit TXR050000 authorizes discharges of storm water associated with industrial
activities. Some of the municipal operations conducted by an MS4 operator may also require coverage
under this separate storm water permit, such as the operation of a steam electric power generating plant.
Where a storm water pollution prevention plan (SWP3) is already developed to comply with TXR050000
for these activities, the SWMP can provide a reference to the SWP3 in order to meet the requirements of

this permit. It is not necessary to develop a duplicate or additional set of controls for these operations.

Comment 232:



Carroll & Blackman recommends replacing the phrase “structural and non-structural controls” with .
“structural and/or non-structural controls” in Part IILA.4.(a) (now Part IILA.6:(a)) since structural - - -

controls are not always necessary.

| Response 232
~ In response to the comment, the applicable sentence was changed to: “Housekeeping measures and
BMPs (whlch may include new or existing structural or non-structural controls) must beidentified and,

elthe1 continued or implemented with the goal of preventing or reducing pollutant runoff f1 om municipal

operations.”

Comment 233: , o
Group 1 comments that the language in Part IIL.A.4.(b) (now Part IIL.A.6.(b)) is not clear and requires the
inclusion of training materials in the SWMP, even though the permit allows an implementation time
frame for development of the training program. Group 1 further stétes it is not feasible to provide
information that is still in the development stage. Freese & Nichols requests removing from the initial

SWMP submission the requirement to include training materials for good housekeeping and BMPs.

Response 233: ‘
The SWMP submitted with the NOI for permit coverage must include 4 description of all six MCMs (énd
potentially the optional seventh MCM). Where elements:of an MCM are not yet developed, the SWMP
must include a schedule for developing them such that fullv implementation of the SWMP is.
accompli‘shed within the initial five-year term of the permit. Therefore, the SWMP submitted with the
NOI for éuthorization may address the lack of training materials by providing a description of the types

of materials that are necessary and a schedule for developing those materials.

Commient 234:

Tarrant County comments that it appears that Parts IIL.A.4.(c), (d), and (e) (now Parts IILA.6. (c) (d) and
(e)) are including requirements for the maintenance of structural controls, the disposal of waste.
~associated with the maintenance of those ‘controlé, and a listing of all municipal operations subject to -

v pérmitting requirements. Tarrant County and Grapevine comment that EPA only recommended these
items in its model MS4 permit and the commenters recommend that the permit not go beyond the
conditions included in the EPA’s model MS4 permit. TCCOS and Mathews & Freeland also believe -
that this MCM exceeds the requirements of the EPA Phase Il rule. TCCOS and Mathews & Freeland



comment that TCEQ should not implement EPA suggestions as if they were requirements of the federal
rule. Group 1 comments that the language in Part IILA.4.(d) (now Part IIL.A.6.(d)) elevates an EPA
recommendation to a requirement and that waste disposal will become part of this MCM implementation,
but the actual disposal is likely covered under other permit programs for waste disposal. Group 1 also
comments thaf it should be the operator’s decision whether to include this sort of language in its SWMP

and requests deletion of this language.

Response 234:

The final Phase 11 federal regulations do not require MS4 operators to include structural control
maintenance and solid waste disposal elements as a part of this MCM. However, the preamble to the
Phase Il regulations notes: “Ultimately, the effective performance of the program measure depends on
the proper maintenance of the BMPs, both structural and non-structural. Without proper maintenance,
BMP performance declines significantly over time. Additionally, BMP neglect may produce health and
safety threats, such as structural failure leading to flooding, undesirable amimal and inseét breeding, and
odors.” (64 FR 68721, 687562 (1999)). The permit, like the federal rules, does not require structural
controls, but requires‘perfonning maintenance of controls only if this type of BMP is used to satisfy this
MCM. Listing all municipal operations that are subject to TPDES storm water permitting requirements
is an important step in identifying areas of concern related to this MCM. This list will assist in making a

determination of which discharges must meet specific discharge requirements.

Comment 235:

Group 1 comments that Part IT1. A 4.(¢) (now Part IIl.A.6.(¢)) pertains to development of the program and
the elements included in thé documentation of the program. Group 1 states that it is clearly not feasible
to provide information that is not developed and requests changing the language from “the SWMP must

include a list of”’ to “the documentation must include a list of.”

Response 235:

The SWMP submitted with the NOI for permit coverage must include a description of all six MCMs (and
potentially the optional seventh MCM). Where elements of an MCM are not yet developed, the SWMP
must include a schedule for development such that full implementation of the SWMP is accomplished
within the term of the permit. Therefore, the SWMP may simply “document” a schedule for developing
these activities and for implementing them as long as full implementation of the MCM is completed

within the initial five-year term of the permit.



Comment 236: -7 » ¢

Fort Hood asks what regulations apply to the disposal of accumulated sediment, dredge spoil,.or
floatables listed in Part III.A.4.(d) (now Part HI.A‘G»'.(d))., Fort Hood asks whether these materials are . .
automatically designated as a special waste if they came from a storm water-detention pond;or could they

be disposed of as a regular municipal solid waste:

Response 236: :

Solid waste diéposal must comply with applicablle TCEQ rules in 30 TAC Chapters 330 and 335. An. -
- MS4 operator may need to cbn_‘tac’c TCEQ's Waste Permits D,‘i%/ision.for specific questions on the dispovsal‘
of particular types of waste. General information on waste permitti'rig méy be accessed on TCEQ's Web
site at: http://www.tceq.state.tx.us/subject/subject._ waste.html.  Additional information on special waste
ié available on TCEQ's Web site at: . '

71ttp.'//WWW. teceq.state.tx.us/permitting/waste_permi ts/wasté_'plaiz7zing/rnsw+specialwt¢ste. himl.

Comment 237: . . R ‘ _
Universal City, HCEC, and TxDOThHouéfon state that the requirement in Part III.A.v4‘.(d)' (now Part
III.A.6.(d)) to include procedures for waste disposal in the SWMP prior to éubinitting an NOI is

~ inappropriate, as the federal intent was to begin MCM implemenfation after the NOI was submitted.. -
Universal City, HCEC, and TxDOT-Houston state that operations and maintenance plans developed

during SWMP implementation should contain these types of procedures.

* Response 237: , : : , o

The SWMP that is submitted with the NOI for permit coverage must include a description of all six
MCMs (and potentially the optional seventh MCM). Where elements of an MCM are not yet devélopsd,
the SWMP must include a schedule foy development such that full implementation of the SWMP is; |
accomplished within the term of the permit. Therefore, the SWMP may simply “document” a schedule
for developing these procedures and for implementing them, as long as full implementation of the MCM

" is completed within five years after the permit is issued.

Comment 238: .
NCTCOG; Tarrant County, Cleburne, and Freese & Nichols request defining the term “industrial
activity” as used in Part [IL.A.4.(e) (now Part IIL.A.6.(e)) in the permit. Tarrant County recommends

using the language from the storm water MSGP to avoid confusion with non-regulated local govermhent



activities. Grapevine requests additional language in this section to further identify the industrial
activities and specifically suggests inserting the word “industrial” after “TPDES” in order to better

differentiate between the MS4 regulations and the existing industrial regulations.

Response 238:

In Part IILA.4.(e) (now Part ITL.A.6.(e)), the term “industrial activity” refers to industrial activities that
are required to have storm water permit authorization according to 40 C.F.R. §122.26 under the Phase 1
storm water regulations. “Storm water discharge associated with industrial activity” is defined in 40
C.F.R. §122.26(b)(14) and adopted by reference in 30 TAC §281.25. The term includes discharges from
any conveyance that is used for collecting and ézonveying storm water and that is directly related to
manufacturing, processing, or raw material storage areas at an industrial site that falls into one of the
listed standard industrial classification (SIC) codes. These industrial sites require coverage under the
TPDES MSGP for storm water or under an individual TPDES permit. For clarity, TCEQ did revise the
language to insert the term “industrial” after “TPDES.” A

Comment 239:

TxDOT comments that the NPDES CGP considers small and large construction activities as industrial
activities and asks whether it is appropriate to assume that this section does not require the regulated
community to report all CGP activities, whether large or small, that occur. TxDOT notes that these are
often short term activities that may be completed before TCEQ reviews the NOI and requests
clarification regarding what activities subject to TPDES regulations must be listed under Part IIL.A.4.(e)
(now Part ITL.A.6.(e)) of the permit.

Response 239:

40 C.F.R. §122.26(b)(14)(x), includes large construction activities in its definition of storm water
associated with industrial activity; however, the intent of this MCM is to address permanent facilities.
Because the term “TPDES storm water regulations” was revised to “TPDES industrial storm water
regulations,” additional changes are not required, as the TPDES regulations differentiate between
construction and industrial regulations. Part IV.B.2.(g) of the permit, related to the annual report, does
require the MS4 operator to list the separate construction activities occurring within the regulated area.
Additionally, the MS4 operator will also need to address construction activities in the fourth MCM

(based on revised numbering) related to discharges from construction site runoff.



Construction Site Storm Water Runoff Control (now Part IILA.4. of the permit)

Coﬁ]ment 240: » _ :

Mathews & Freeland comment that the words “local law” are unclear. Does it mean that if a municipal
charter or a municipal ordinance, which are local laws, prohibit a municipélity from regulating
discharges from construction sites, then the municipality does not haye t6 develop, implement, and
eriforce such a program? iMétheW‘s & Freeland state that the limitation “to the extent allowable under |
Stéte and local law” is counterproductive because it will further exacerbate land development just beyond
municipal boundaries. Counties and other operators of small MS4s may lack the authority to regulate
construction site runoff. ‘Thus, all other things being equal,‘ new land develdpment will be more likely to
occuf outside of municipal boundaries. Additionally, many general and special law districts (such as
water diStﬁcts, MUDs, etc.) have the authority to regulate such discharges, but traditionally have not
exercised such authoﬁty, and may lack the appropriate funding mechanisms. Mathews & Freeland ask if
TCEQ expects such districts to regulate in place of counties merely because they have some “theoretical”

power.

Response 240:-

The language “to the extent allowable under State and local law” was 111cluded in the permit to
emphasize that MS4 operatms are not required to regulate or enforce MCMS beyond their authority. The
provisions of the permit must be implemented to the MEP, but within the legal authority of the small.
MS4s.

Comment 241:

Tarrant County and NCTRSW request addiﬁg the following statement to the end of the paragraph under
'_Part IILA.5.(2) (now Part IILA.4.(a)): “Where the permittee lacks the authority to develop ordinances or,
to implehlent enforcement actions, inforrnaﬁon regarding construction site violations may.be referred to
TCEQ’s regional field office.” TCUC, BCES, and Han‘is’ County comment that the permit should,
include specific information on how TCEQ will handle the program for counties that lack enforcement
authority. TCUC and BCES request that this section include what is required in the way of notification

between the county and TCEQ for small construction sites. -

Response 241:



In response to earlier comments regarding Part IIL.A.3. of the permit, TCEQ added a second paragraph to
Part ITI of the permit to address what MS4 operators must do if they lack the authority to enforce certain
MCMs. That paragraph states that where the MS4 operator lacks the authority to develop ordmances or
to implement enforcement actions, the MS4 operator must exert enforcement authority as required by the
permit for its facilities, employees, and contractors. For discharges from third party actions, the MS4
operator must perform inspections and exert enforcemeﬁt authority to the MEP. If the MS4 operator
does not have enforcement authority and is unable to meet the goals of this permit through its own
powers, then, unless otherwise stated in this permit, where possible, the MS4 operator should seek to
enter into interlocal agreements with municipalities where the MS4 is located. These interlocal

. agreements would detail the extent the municipality will be responsible for inspections and enforcement
. authority in order to meet the conditions of the permit. If the MS4 operator is unable to enter into such
inter-local agreements, and does not have enforcement authority, it may notify the TCEQ’s Field
Operations Division. No additional changes were made to specifically address the construction site

runoff requirements, as TCEQ believes that the new language will address these concerns.

Comment 242: ‘
Fort Hood asks what type of “sanctions to ensure compliance” listed in Part Il A.5.(a) (now Part
I11.A.4.(a)) are required for a federal facility.

Response 242:

The permit requires the MS4 operator to develop and implement the SWMP to the MEP. Federal
facilities may have additional capabilities to enforce compliance with a permit condition that local
governments do not have, but there may also be limitations that exist for a federal facility. Sanctions
may include, issuing notices of violation, assessing fines for noncompliance, and requiring work to stop
until the operator is in compliance. If an MS4 operator attempts to implement sanctions, but does not
have the authority to initiate enforcement action, then the MS4 operator should attempt to enter mto
interlocal agreements with MS4s and where that is not possible, the M54 operator may contact TCEQ's

Field Operations Division to report noncompliance (see previous response).

Comment 243:
Part I1.A.5.(b)(2) (ﬁow Part IIL.A.4.(b)(2)) requires controls on wastes at a construction site that may

cause adverse impacts to water quality. DAFB asks what constitutes “adverse impacts to water quality.”



Response 243 - 1 : : ‘ o
An adverse impact to water quality includes the introduction of pbllutants that cause ‘or.contr;ibuté to the
violation of a water quality standard or degrade the quality of the receiving water. In the preamble to the
final Phase I regulations EPA states; “Water quality impairment results, in part, vbecauvse.é ppl;jbgr_: of
pollutants are preferentially absorbed onto mineral or Qrganic particles found in -ﬁpe’_ Sc;dimpnp Thé o
interconnected procesé of erosion (detachment of the S(_)il.par‘ticl-e_s), sediment transport, and delivery is ;
the primary pathway for introducing key pollutants, "such as nutrients ‘(particula'rly phosphbrLl,SL metals,

and organic.compounds into aquatic systems.” (64 FR 68721, 68728 (1999)). .

Comment 244: .. o ; :
TCUC and BCES ask how, since TCEQ is not requiring the operators of small construction sites to

submit an NOI, does TCEQ expect to track the number of these sifes.

Response 244: : _ : R

The perrhit authorizing the discharge of storm water associated with construction activities, general
permit TXR150000, requires the operators of smaﬁ construction activities to provide a copy of the signed
construction site notice to the operator of any MS4 that receives -the discharge. The annual rcpdrt. the
small MS4 must prepare for this permit requires it to report the number of non-munigcipal construction.
activities that occurred within the MS4's jurisdiction. The annual report also requires that the MS4
operator provide the number of small and large oonstructbn’ activities it has undertaken under the

authority of this permit.

Comment 245: . - .- ’ o , 1 '
‘Harris County and TAOC ask how TCEQ will regulate small construction sites that él‘g not required to
submit an NOL '

Response 245: N ' .
The regulations for large and small construction sites to protect water quaﬁty through the development of
a comprehensive SWP3 are largely identical. Small sites differ from larger sites in that they may qualify
for a waiver from this requirement if construction oceurs during defined periods of time when there is a
~low potential for erosion. Also, for a number of reasons, including the fact that these activi.ties» will .
, commeﬁce- and conclude in a short period of time relative to larger construction éctivities? a construction

site notice is required rather than submission of an NOI You may refer to the following TCEQ Web site



to obtain a copy of this permit, supporting fact sheet, and TCEQ’s response to comments that contain the
requirements and the supporting technical information:

http://www.tceq.state.tx.us/nav/permits/wq_construction. html.

Comment 246:

Cleburne comments that the first paragraph of Part II.A.5. (now Part II1.A.4.) suggests that the MS4
operator is required to take over TCEQ’s responsibility for enforcement of the TPDES CGP. Cleburne
comments that if this is the intent of the language it creates an unfunded mandate being passed down to
the citizens of local communities to fund. Costs to enforce the permit should not be passed on to citizens
because MS4 operators do not have the money available and will not receive any of the fees generated by
the TPDES construction permit. Therefore, Cleburne recommends deleting this initial paragraph and '
keeping the responsibility for enforcing compliance with the CGP with TCEQ. Cleburne suggests that
Part IT1.A.5.(a) (now Part IIL.A.4.(a)) begin with: “Thé MS4 operator’s program must include the
development and implementation of, at a minimum, an ordinance or other regulatory mechanism to
require erosion and sediment and waste management plans, as well as sanctions to ensure compliance, to
the extent allowable under State and local law.” TCCOS and Mathews & Freeland believe TCEQ lacks
the statutory and constitutional authority to force municipalities to regulate the conduct of third persons.
Furthermore, the regulatory controls envisioned by the control measure are fully within TCEQ’s
regulatory jurisdiction. TCCOS and Mathews & Freeland comment that TCEQ should not push its
statutory obligations off onto other governmental entities, without providing the funding needed to
implement these obligations. Therefore, TCCOS and Mathews & Freeland strongly object to this MCM.
Lloyd Gosselink requests deleting this requirement from the permit because it is overly burdensome for
many small MS4s and it requires the MS4s to enforce TCEQ’s requirements of the CGP, TXR150000,

since the construction sites over one acre are required to obtain coverage under the TPDES CGP.

Response 246:

TCEQ is the permitting authority for the NPDES program in the State of Texas and is the responsible
agency for issuing and enforcing TPDES permits. TCEQ is not delegating permit authority for the
TPDES CGP, TXR150000. The requirements for this MCM in the permit follow the federal regulations
at 40 C.F.R. §122.34(b)(4), which state: “You must develop, implement, and enforce a program to
reduce pollutants in any storm water runoff to your small MS4 from construction activities that result in a
Jand disturbance of greater than or equal to one acre.” The program requirements in the permit are also

directly from the federal regulations at 40 C.F.R. §122.34(b)(4)(i1)(A) to (F). This MCM consists of



requirements.developed by the MS4 operator to eneur_e_ that discharges from the permitted storm sewer.
7 systein- do not cause an adverse impact to water quality in 1'eceiving waters. The MS4 operator must
develop procedures to inspect construction sites to make certain that‘eonstruotion site SWP3s are
properly implemented. The MS4 operator may additionally choose to develop local requirements and
condltlons through an or dlnanoe to account for local water quality issues. Add1t1onally, as palt of the
illicit discharge and detection MCM, MS4 operators need to ensure that storm water contrlbutlons from.

construction activities subject to TPDES permitting have the necessary authorization.

Comment 247 : S
Cleburne believes that because of the potentiallyklarge number of construo'tion sites that may be ongoing.
in an MS4, formal ‘site insjaections at each location would overwhelm the staffing capabilities of small ‘
MS4s. Therefore,- Cleburne comments that requiring :site inspeotions by the municipality at only those
1ocati01ls that are contributing pollutants to the MS4 is a more effective and less costly way to reduce |
pollutant loadmgs. Cleburne suggests the following language for (b)(3): “site inspection and -
enforcement of erosion and sediment control measures for construct1on sites that are contrlbutlng

pollutants to the MS4.”

Response 247 v ’

MS4 operatots are not required to inspect all construction sites that contribute storm water associated
with construction activities to their MS4. Procedures for inspections must be developed by the MS4
operator, but the procedures may allow for focused inspections. The suggested language is not
necessary, as the first sentence in Part I1.A 4. indicates that the purpose of this MCM is to reduce
pollutants in storm water runoff from construction sites that enter the permitted MS4 through local |

government regulation, such as ordinances. -

Comment 248: v ‘ _
Harris County requests revising the requirement to develop a mechanism to require erosion and sediment
controls to require adherenee to the TPDES CGP. Harris County requests revising the language in Part
CIILA5.(b)(1) (now Part TILA.4.(b)(1)) to clarify that construction site contractors must implement -
erosion and sediment control BMPs in compliance with the‘TPDES CGP. Similarly, Harris County
reques‘ts revising the lang-uage in (b)(2) to clarify thet construction site contractors must control wastes at
the construction site that may cause adverse impacts to water quality in;compliance with the TPDES
CGP.



Response 248:

Where the MS4 operator concludes that compliance with the TPDES CGP is ddequate to protect the
quality of discharges from the MS4, the MS4 operator can establish that construction site operators need
only comply with the requirements of that general permit. Alternatively, the permit allows MS4
operators who may require additional or more specific controls to address local water quahty issues or

other area specific concerns.

Post-Construction Storm Water Management in New Development and Redevelopment (now Part

II.A.5. of the permit)

Comment 249:

TCUC, Harris County, TAOC, and BCES comment that the permit should include specific information
on how TCEQ will handle post-construction storm water ménagement for new developments and
redevelopments for counties who lack enforcement authority. Mathews & Freeland comments that the
phrase “to the extent allowable under State and local law” is an open invitation for abuse by non-
municipalities and that TCEQ should at the very least provide the regulated community with a list of

entities that lack authority under state law.

Response 249:

This MCM is developed by the MS4 operator with emphasis on local growth patterns and flood control
kissues, as well as water quality issues. Many of the program elements that an MS4 operator could choose
to develop for this MCM may not be directly related to the TPDES permit requirements of a contributor
to the MS4 and not directly related to activities that fall under the scope of TWC, Chapter 26. However,
to comply with the permit it is a requirement that the MS4 operator develop this MCM such that
discharges from the MS4 are protective of water quality. TCEQ does not require counties to regulate
third parties beyond their authority. If a county lacks the authority to enforce controls that would prevent
or minimize water quality impacts, it can request the entity causing the discharge to discontinue. If they
will not voluntarily comply, the county may report suspected violations to TCEQ by calling the
Environmental Violations Hotline at 1-888-777-3186 or their local regional office and use TCEQ

enforcement authority.

The language “to the extent allowable under State and local law™ was included in the permit to

emphasize that MS4 operators are not required to regulate or enforce MCMs beyond their statutory and



regulatory authority. The provisions of the permit must be implemented to the MEP, but within the legal
authority of the small MS4s.

Comment 250:

Fort Hood requests revising the second sentence of Part Il A.6. (renumbered as Part 1I1.A.5.) as follows,
and also requests further guidance regarding the standard that TCEQ expects MS4 operators to attain.
According to Fort Hood, additional guidance on this item, such as what types and how many controls are
needed to satisfy the requirement, would assist in achieving consistent interpretations among MS4
operators and suggests the following language: “The program must ensure that permanent controls will

be in place as needed, to prevent or minimize water quality impacts.”

. Response 250:

TCEQ declines to revise the language, which was incorporated directly from 40 C.F.R. §122.34(b)(5), |
relating to what is required of a regulated MS4 operator. TCEQ recommends that MS4 operators access
the EPA’s National Menu of BMPs (see http://cfpub.epa.gov/npdes/stormwater/menuofbmps/index.cfm),
which were adopted by TCEQ), for additional guidance on this MCM.

Comment 251:

Carter & Burgess comments that the language for this MCM is much less detailed than the EPA model
general permit, which makes it almost impossible for a small MS4 operator to determine the actual goal
of the MCM. In EPA’s materials relating to this control measure, EPA seeks post-construction site
BMPs that will reduce discharges and pollutants in an “attempt to maintain pre-development runoff

conditions.”

Response 251:

The permit requirements are taken directly from the final federal Phase Il regulations at 40 C.F.R.
§122.34(b)(5) and adopted by reference in 30 TAC §281.25. Additionally, the federal regulations
contain guidance on development of this MCM. This guidance was incorporated in the EPA model
permit. Although that guidance was not adopted by reference in 30 TAC §281.25, and was not included
in this permit, control measures developed with consideration for the guidance could satisfy this
provision of the permit. Currently, the permit languége is flexible enough to allow a small MS4 operator

to utilize this guidance or other resources and approaches to development of this MCM.



Comment 252: - - : ‘
Cleburne believes writing ordinances addressing post-construction runoff is difficult to achieve and to
update as new BMP technology evolves. Cleburne comments that incorporating discussions of post-
development runoff in plan review would allow engineers 11161'6 innovative options when developing
BMPs than what restrictive ordinances might allow.. Instead, Cleburne believes MS4 operators should
reference policies and ordinances already in place or planned for phase-in within the permit term in the
SWMP.  Cleburne suggests the following permit language: (b) Specify mechanisms in the plan review
process, design criteria or any ordinances which-address post-construction runoff from new development

and redevelopment projects; and . . ..

Response 252:

The MS4 operator should regularly update and revise the SWMP since the universe of storm water BMPs
and controls is rapidly evolving. As improved conirols are identified, developed, and included by the
MS4 operator within MCMs, revision or amendment of local ordinances may also be necessary. Strict,
prescriptive local ordinances may not be necessary where other mechanisms exist, such as a building
permit process where post-construction controls can be considered and agreed upon by the MS4 operator
and the developer. The SWMP may reference existing ordinances, building and design criteria, and other

local controls that already meet or contribute to the goal of this MCM.

Comment 253: E ! ‘ . ‘ ,‘
TCCOS and Mathews & Freeland comment that this MCM requires small MS4 operators to develop,
implement, and enforce a regulatory program. In the opinion of TCCOS aﬁd Mathews & Freeland,.
TCEQ lacks the statutory and constitutional authority to force mimioipalities to regulate the conduct of
third persons. TCCOS and Mathews & Freeland comment that TCEQ expressly seeks to conscript local
land use authority. TCCOS and Mathews & Freeland strongly object to this MCM and fe,\oonnnendﬁ that
TCEQ adopt the following language, which they believe accomplishes the goal of making local land use

decisions ‘with an awareness of water quality impacts that might result from such decisions:
6. Post Construction Storm Water Management in New Development and Redevelopment

The MS4 operator must:: : T



(a) Review existing programs addressing storm water runoff from new development and redevelopment
projects that disturb greater than or equal to one acre, including projects less than one acre that are
part of a larger common plan of development or sale that will result in the disturbance of one or more

acres, that discharge into the small MS4,

(b) Study the feasibility of new projects to prevent or minimize water quality impacts resulting from
storm water runoff including a combination of structural and/or non-structural BMPs appropriate for

your community;

(c) Formally consider implementing programs, appropriate to your community to prevent or minimize

water quality impacts resulting from storm water runoff; and

(d) Ensure adequate long-term operation and maintenance of structural controls that are owned or

operated by the operator of the MS4.

Response 253:

The requirement to develop this MCM is a requirement that the MS4 operator consider contributions of
storm water runoff from areas of new development and redevelopment and to develop pollution
prevention measures that reduce pollutants in these discharges. The permit requirement is flexible and
provides the opportunity for the MS4 operator to establish BMPs that address local water quality issues,
growth patterns, and other factors. The MS4 operator‘ also has the flexibility to require or to encourage
the use of these measures wherever they are appropriate. The requirements in the permit for this MCM
are consistent with 40 C.F.R. §122.34(b)(5). As stated in previous responses, TCEQ is not requiring
small MS4s go beyond their statutory and regulatory authority.

Comment 254:
DAFB states that Part [IL.A.6.(b) (now Part IIL.A.5.(b)) mentions “to the extent allowable under state and
local laws” and requests revising this subpart of the permit to include citations for the appropriate state

laws.

Response 254:



TCEQ declines to attempt to cite all state laws that might constrain an MS4 operator’s use of ordinances
or other regulatory mechanisms to address post-construction runoff from new development or .

redevelopment within the permit because of the difficulty: in tracking changes to the law.

Comment 255

Lubbock asks whether the MS4 operator can legally ensure adequate long-term operation and ,
maintenance of BMPs, as required in Part IILA.6.(c) (nowPart III.A.5.(c)), if the operator has already
submitted an NOT. Lubbock suggests replacing the term “long term” with “for life of TPDES, .

Construction Permit.”.

Response 255: ‘

Since this item refers only to post-construction runoff control in new development and redevelopment,
and does not apply to discharges regulated under the TPDES CGP, TCEQ declines to revise the language
to reference the TPDES CGP. Guidance on how an MS4 operator can ensure long-tem\n’op'eration and
‘maintenance of BMPs is available from the National Menu of BMPs at:

http://cfpub.epa.govinpdes/stormwater/menuofbmps/index.cfin, which were adopted by TCEQ. .

Authorization for Municipal Construction Activities

Comment 256: ‘
NCTCOG expresses concern that if the day-to-day operation control component is strictly interpreted an -
MS4 operator may not meet the definition of construction site operator when an MS4 uses a construction .

contractor rather than internal resources.

Response 256:

The MS4 operator can best define itself as the construction site operator by specifying its role within the
‘contracts or other binding agreements with the contractors, and within the language of ‘t‘lvle SWP3 that is
developed for the construction activity. In some instances, based on the relationship between the MS4
operator and the contractors/subcontractors, the MS4 operator will be able to authorize the construction

activity under this permit, and in other instances, separate authorization may be required under the

TPDES CGP.

Comment 257:



Tarrant County requests removing Part IIL.A.7.(2)(i) because the information required in Part

TIL.A.7:(a)(iv) is sufficient, as the SWP3 will include the information requested in item (1).

Response 257:

Some information in items (i) and (iv) are similar. However, the language was not revised, because the
requirement to describe how construction is conducted and how storm water plans are developed is
unique and necessary to ensure that this MCM 1s met. While item (i) may include more technical
information régarding BMPs that are considered and used for construction, item (iv) may include

information about who will develop, review, and implement the SWP3 for each construction site.

Comment 258:
Cleburne requests revising Part III.A.7.(a) and (b) to “If the MS4 opts to include municipal construction
activities, then the MCM must include . . ..”

Response 258:
The first sentence in the opening paragraph of this MCM at Part IILA.7. states that the development of an
MCM is an optional measure. Therefore, it is not necessary to reiterate that this is an option in the later

language.

Comment 259:

Tarrant County requests deleting the requirement to provide information within the MCM on how
construction activities are conducted with regard to local éonditions. Tarrant County comments that the
information required to satisfy Part III.A.7.(b) of the permit already requires providing this information in

1

the construction SWP3.

Response 259:

If the MS4 operator chooses to include this optional seventh MCM under the provisions of the permit, a
general description of how the MS4 operator will, in general, conduct construction activities for
construction sites it operates must be included in the MCM and included as part of the SWMP. Then, for
ecach separate construction activity, the MS4 operator must develop an SWP3 that describes in detail how
pollution prevention measures are provided, with consideration for the site-specific conditions, to reduce
pollution in runoff at each site. TCEQ considered a number of limiting regulatory factors in order to

provide the optional MCM. 40 C.F.R. §122.26(c)(ii) requires an operator of an existing or new storm



water discharge for 4 small construction activity provide a nartative description of the following: 1) the
location, including a map, and the nature of the construction activity; 2) the total area of the site and the |
area of the site that is expécted to undergo excavation during the life of the permit; 3) proposed
measures, includirig BMPs, to control pollutants in storm water discharges during construction, illlclu‘ding
a brief d’escﬁripti'on of applicable state and.local erosion and sediment control requirements;.4) proposed
measures to control pollutants in stort water discharges that will occur after construction operations are
completed, including a brief description of applicable state or local erosion and sediment control .
requirements; 5) an estimate of the runoff coefficient of the site and the increase.in impervious area after
the construction addressed in the permit application is completed, the nature of fill material, and existing

data describing the soil or the quality of the discharge; and 6) the name of the receiving water.

T this instance, since an NOI is not required for each separate construction activity conducted by the
MS4 operator, the information from 40 C.F.R. §122.26(c)(ii) must be provided within the SWMP ‘
submitted with the NOI for coverage under this permit. Providing the requested general information on
the MS4 operators” approach to pollution prevention at their construction sites satisfies this federal
regulatply requirement. Providing the requested specific information in the development of the SWP3 .
for each site ensures that the SWP3 is based on site-specific conditions and is appropriate to prevent or

reduce pollutants in storm water runoff from each construction site.
General Requirements

Comment 260:
Tarrant County and Grapevine suggest deleting this section because the required rationale statement
describing how BMPs and measurable goals were selected is background material that is not directly

related to the primary goal of improving water quality.

"Response 260:
TCEQ declines to remove this language and believes that including a rationale statement regarding the
selection of BMPs will aid both the MS4 operator and TCEQ in evaluating the process used to select the
chosen BMPs, as well zis preventing duplication of effort when assessing the need for new or different

BMPs.

Recordkeeping'



Comment 261:

Cleburne asks under what circumstances would an extension of the recordkeeping requirement be
requested and the process for requesting one. Cleburne suggests including in the permit potential reasons
and examples of when an extension is required. Cleburne asks if extensions would be granted on a case-
by-case basis with official notification by the executive director directly to the permit holder. If the
required records retention time frame is extended, NCTCOG and Farmers Branch ask how the executive
director will notify the MS4 operator. NCTCOG and Farmers Branch request that the permit language
include a statement that the requirement to maintain records for a specific length of time will be triggered
by, or contingent upon, the MS4 receiving notification from the executive director. Group 1 comments
that the records retention period of three years is sufficient to allow for inspection or availability of
records and request deleting the following sentence: “This period may be extended by request of the
Executive Director at any time.” DAFB requests clarification regarding the record retention period and
extension of the retention period. DAFB comments that the permit; as currently written, appears to allow
for the possibility of an MS4 operator to discard “all records the day after the expiration of this five-year

permit, since five years is longer than three years.”

Response 261:

The rules in 30 TAC Chapter 205 require that a general permit contain “adequate monitoring,
recordkeeping, and reporting appropriate to the type of activity authorized.” (30 TAC §205.2(a)(5)(A)).
The period of time specified in the permit is consistent with other TCEQ rules, such as 30 TAC |
§319.7(c), which requires retaining all records and information related to monitoring activities for a
minimum of three years. For the purposes of this permit, the MS4 operator would receive in writing any

additional retention requirements beyond three years or the remainder of the term of the permit.

The purpose of this provision is to require a minimum record retention time, and based on the permit
language, the MS4 operator could discard records over three years old on the day after expiration of the
permit. However, Part IV.A.4. of the permit also states that the retention period for maintaining records
is automatically extended to the date of final disposition of any administrative or judicial enforcement

action brought against an MS4 operator.

Comment 262:
Regarding Part IV.A.1., Lubbock asks ifit is possible to implement a cap of five years for all

recordkeeping. Lubbock asks what is required if the general permit is not renewed after five years and



notes that there are several Phase I cities that are operating under existing NPDES permits that are more

than five years old. ,

Response 262: _

In response to the comment, the first sentence in Part IV.A.1. was revmed to: “The per mlttec must retain
all records, a copy of this TPDES general permit, and records of all data used to complete the apphcatlon
(NOI) for this general permit and satisfy the public participation requirements, for a pe110d of at least
ithree years, or for the remainder. of the term of this gener: a] permit, whichever is longer.” If the MS4

operator submits an NOT, or if the general permit is not renewed, then records must be retamed for th1 ee

years following termination of coverage.
Reporting . |

Comment 263;

NCTCOG and Farmers Branch request that the language “Unauthorlzed Dlscharge Notlﬁcatlon in Palt

IV.B.1.(a) be used instead of “Noncompliance Notification.”

Response 263:

The term “noncompliance notification” is used because a permit violation may include actions other than

unauthorized discharges.

Comment 264: o _ o |

Harris County and Missouri City request 1ev1smg the 24—hour rep01 ting requlrelnent f01 any
noncompliance that may endanger human health or safety or the environment to five days in Part
IV.B.1.(a). Harris County, Missouri City, and HCTCD state that the 24 houl requirement is very
burdensome for municipalities with a new progr am. Hams County, Mlssoun Clty, and HCFCD a1so
state that some MS4s may have many levels or many departments that will need guldehnes and tldllllllg
developed to identify potential noncompliance, identify internal reporting structures, and develop clear
reporting guidelines that are part of SWMP implementation. Harris County, Mis’svouri‘ Cvi"cy, and;:HCFCD
indicate that in some instances noncompliance results from the actions of thii‘d purties 01‘yocc:urs on
weekends. Missouri City and HCFCD request deleting Part IV.B.1.(a), relating to noncompliance

notification.



Response 264: '

The language in Part IV.B.1.(a) states that the noncompliance report must be provided to TCEQ “withm
24 hours of becoming aware of the noncompliance.” When the noncompliance occurred is immaterial;
the 24-hour reporting deadline begins to run when the MS4 operator becomes aware of noncompliance
that threatens human health or safety or the environment. The language in the permit is consistent with
TCEQ rules in 30 TAC Chapter 305 (Consolidated Permits). The 24-hour reporting requirement is a
standard permit condition for all permits issued under this chapter. 30 TAC §305.125(9)(A) states that a
“permittee shall report any noncompliance to the executive director which may endanger human health or
safety, or the environment” and further requires providing such information orally within 24 hours of the

time the MS4 operator becomes aware of the noncompliance.

Comment 265:

Grand Prairie states that Part IV.B.1.(a) of the permit, related to noncompliance notification, does not
state whether notification is due from the regulated entity when it receives illicit discharges through its
outfalls. Grand Prairie states that “the MS4 in essence does not create noncompliance with exception to
its municipal facilities and sanitary sewer collection system.” Grand Prairie further states that making

the MS4 responsible for all noncompliance whether it is the cause is an undue burden.

Response 265:
This permit requirement is specifically related to portions of the permit that are violated by the permitted
entity and would not include illicit discharges if the MS4 operator met its permit obligations under an

approved SWMP.

Comment 266:

Cleburne believes that because the permit does not contain numeric effluent limits, having a requirement
for notification of noncompliance under 30 TAC §305.125(9) 1s inappropriate and requests deletion of
this section. Cleburne conuments that 30 TAC §305.125(9) is referring to TPDES discharge permits that
have “unanticipated bypasses that exceed established effluent limits,” or violations of “maximum daily
discharge limits.” Furthermore, under the illicit discharge requirements, the M.S4 operator already has an
obligation to detect and eliminate any illicit discharges that are found. Discovery of these discharges
would constitute compliance with the permit, so they would not require notification. Cleburne comments
that if notification of these discharges was the intent of this section, it is not consistent with the

requirements of 30 TAC §305.125(9). Additionally, notification of discharges discovered would yield a



substantial number statewide, and would overwhelm TCEQ with paperwork without providing émy
substantial 'improx’/ehlent in water quality since the reported discharges will be eliminated.
Response 266: . :
The permit contains numeric effluent limitations for discharges from concrete batch plants where the
MS4 operator chooses to develop the optional seventh MCM.. Violations of these numeric limitations
may be subject to the reporting requirements of 30 TAC §305.125(9). Therefore, the requirement for
noncompliance notification is included i the permit. .
Comment 267:

GCHD asks what the guidelines are that define a noncompliance event that may endanger human health

- or safety.

Response 267:

This requirement is a standard provision contained in all TPDES individual wastewater and storm water
permits. There is no set or established guidance on what may constitute an endangennent to human
health or safety. Discharges of storm water runoff through a permitted MS4 are not expected to
constitute an event that may endanger human health and safety. However, as an example, there are cases
where spills were purpbsefully washed into an MS4 with the mistaken belief that the system drained to a
treatment plant. This would constitute noncompliance with the terms of the permit and depending upon
the nature of the material discharged it may or may nét constitute an endangerment to human health or

safety. . 1

Comment 268:

GCHD asks whether notification may be sent to TCEQ via email. .

Response 268:
TCEQ rules currently do notprovide for noncompliance notification by email, but the agency is
developing a system for electronic reporting that may affect some TPDES storm water pélmitting

programis in the future.

- Comment 269:



Houston requests TCEQ clarify whether this section only applies to noncompliance with the
requirements of this permit or noncompliance with any federal, state, or local statute, regulation,

ordinance, or rule.

Response 269:
This section applies only to a noncompliance with this permit that may endanger human health, safety, or

the environment.

Comment 270:

Universal City, HCEC, and TxDOT-Houston suggest changing the requirement to submit documentation
of training activities with a requirement to summarize the training activities and achievement of
associated measurable goals and deadlines in tabular form in Part IV.B.2. The commenters state that the
MS4 operator should maintain supporting documentation and making this revision would facilitate
streamlined reporting, TCEQ review, ‘and less cumbersoxﬁe submissions. HCEQ, TxDOT-Houston, and
Universal City state that requiring documentation in the annual report exceeds federal requirements
found at 40 C.F.R. §122.34(g)(3). Mathews & Freeland comments that the permit requires the annual
report to include progress towards achieving the statutory goal of reducing the discharge of pollutants by
the MEP and an evaluation of the success of the implementation of the measurable goals, which are not

required by 40 CF.R. §122.34.

Response 270:

This MCM requires that the MS4 operator include examples or a description of training materials used.
The annual report requirement requires submitting general information assessing compliance with each
MCM, but does not require submitting every piece of documentation associated with the SWMP to
TCEQ. In order to insure that the annual report remains concise, the MS4 operator would benefit from
describing the efforts to meet the requirements of each MCM, and including tables and examples as
needed for clarity. TCEQ believes this requirement is consistent with 40 C.F.R. §122.34(g)(3), which
requires annual reports to include: 1) the status of compliance with permit conditions, an assessment of
the appropriateness of your identified BMPs and progress towards achieving the identified measurable
goals for each MCM; 2) results of information collected and analyzed, including monitoring data, if any,
during the reporting period; 3) a change in any identified BMPs or measurable goals for any of the
MCMs; and 4) notice that an MS4 is relying on another governmental entity to satisfy some permit

requirements, if applicable.



Comment 271: - » ‘ : ‘ o ’
Carroll & Blackman requests replacing the third sentence of the first paragraph in Part I\].B,?., related ‘to
the reporting period with the following language, in order to coincide with the date TCEQ approves the
NOI and SWMP. Carroll & Blackman notes that the change would allow the MS4 operator the
opportunity to make any changes to the SWMP that are required based on the review of the SWMP by
TCEQ: “The first calendar year for annual reporting purposes shall begin when the MiS4 operator |
receives a notification of SWMP approval ﬁ'orh TCEQ.” ‘v |

Response 271: '

In response to thé comment, TCEQ revised the permit to require annual reporting periods to correspond
§vith the p'ermit years. In other words, year one will start on the day this permit is issued and will end one
year later. The annual report is due 90 days after the end of permit year one. This requirement will |
allow each armual report to cover one year of SWMP implementation. At the end of the fifth annuall
 reporting period, the SWMP should be fully implemented. In .subsequent permit terms, the pefmif_may |
only require reporting in permit years two and four, as allowed “by 40 C.ER. §122.34(g)(3). Utiliz‘ing‘ |
. permit years rather than calendar years during ‘Lhe first permit term will betteffacilitate this transition.
TCEQ declines to delay submitting the annual reports based on the approval date of the application.
Because the permit requires full implementation of the SWMP during the five-year permit term, it is |
appropriate to require an annual report to cover the full year beginning the date the permit is issued. By
the end of permit year one, if the permittee has not yet implemented any portion of the SWMP because |
the NOI and SWMP have not been approved by TCEQ, then the pérmittee may so indicate in the annual
report. In response to the comment, Part IV.B.2. of the permit was revised to add the following sentence
after the list of information to be included in the annual report: “An annual report'muét be prepared
whether or not the NOI and SWMP has been approved by the TCEQ. If the permittee has either not
implemented the SWMP or not begun to implement the SWMP because it has not received apprdval of
the NOI and SWMP, then the annual report may include that information.” |

‘Comment 272 S | o | ‘
V&E comments that the sub-provisions in Part IV.B.2. appear overly broad and unduly bLlrdellsomev,
-especially item (a), in terms of scope and the work that must be performed w11¢11 viered against the
benefit gained by the MS4 operator. V&E asks to what extent each of these items is fequired of Phase 1
MS4 operators. V&E requests a detailed rationale, including citation to legal authorities, for these

requirements. TCCOS and Mathews & Freeland recommend revising this provision to: “The status of



the compliance with permit conditions, an assessment of the appropriateness of your identified BMPs,
and progress towards achieving your measurable goals for each of the MCMs.” TAOC comments that
(a) through (f) should be required only if there is a change from the initial plan. Group 1 comments that
the language implies that monitoring or studies will be conducted to assess the progress towards reducing
the discharge of pollutants and requests modifying the language as follows: “The status of compliance
with permit conditions, an assessment of the appropriateness of your identified best management
practices and progress towards achieving your identified measurable goals for each of the minimum
control measure.” Lloyd Gosselink states that the requirements listed in Parts IV.B.2.(g) and (h) of the
permit, which require the annual reports to include the number of construction activities within each MS4
operator’s jurisdiction, exceeds the federal requirements and is overly burdensome. Lloyd Gosselink
states that the permit does not indicate why this requirement is needed, and requests deleting the

provision.

Response 272:

Phase I MS4 operators are authorized under individual storm water permits. These permits were drafted
with conditions specific to each of the Phase I MS4 operators so the requirements and specific permit
language are varied. With respect to the requirements of Part IV.B.2.(a), the federal storm water
regulations at 40 C.F.R. §122.34 (g)(3) state thaf small MS4 operators must submit an annual report and
that the contents of the report must include: “The status of compliance with permit conditions, an
assessment of the appropriateness of your identified best management practices and progress towards
achieving your ideﬁtiﬁed measurable goals for each of the minimum control measures.” In addition to
subsection (a), the reporting requirements in (e), (f), and (j) are specifically required in 40 C.F.R.
§122.34(g)(3). The requirements in subsection (b) and (j) are required only if applicable. Subsection (c)
is an optional inclusion in the first year report only. Subsection (d) requires a summary of the results of

information collected and analyzed only if such information is actually collected.

Subsection (g) and (h) ask for the number of municipal and non-municipal construction activities that
occurred within the jurisdiction of the MS4. Operators of construction activities who discharge to an
MS4 are required to submit NOTs or site notices to the operator of any MS4 receiving the discharge.
Because the CGP already requires that dischargers submit this information to the MS4, requiring the
MS4 to include the number of forms received is not overly burdensome. It will also allow the MS4 to
obtain information on the number of activities that are occurring within their jurisdiction and to revise

their BMPs if needed to address compliance. For example, if the MS4 operator does not receive any



construction NOTs or site notices, yet observes multiple construction activities discharging into its
system, then ‘tHe MS4 operator mdy ditect a portion of its program to provide additional information to
construction' site Op_erato'rs‘ about the requirements of the CGP. Finally, since.only large construction
operators will submit NOIs to- TCEQ, this requirement may allow TCEQ to bcj,ttér evaluate Whether
existing control measures are appropriate for the total areas of disturbed surfaces and to oobtain additional
information on the number of small construction sites discharging under the CGP, |
Comment 273: S L ‘
Dodson comtents that an unstructured annual report will not provide TCEQ with endugh information to
properly administer and evaluate the effectiveness of the program and requests that TCEQ develop and

standardize an Annual Report form that will give TCEQ the information it needs.

Response 273: ‘

The current requirements allow great latitude for MS4 operators to develop an annual report that best
serves their needs and that will summarize their SWMP activities. At this time, a required annual repoft
format is not included in the permit. However, after reviewing a number of these reports from the many
different types of MS4 operators, the executive director may determine it appropriate or necessary ‘t_o
develop and provide a standard or template report format as a resource. i
Comument 274: o e _
TAOC commeﬁts that the term “concise” is not defined as it relates to the annual report, and notes that
the stakeholders group for the Phase Il MS4 general permit recommended ten pages or levss. Dodson

comments that EPA’s initial guidance was that a two to four page standard report form is adequate.

¢

Response 274: i . ‘ o o
A specific range of pages for the annual reports is not required, since each MS4 operator will have
unique information to submit.: It is appropriate to leave the length of the annyal report flexible so each

[

MS4 operator can include its unique site-specific information. . .

Comment 275: . L R .
DAFB requests clarification of Part IV.B.2.(g) regarding how an MS4 operator determines the number of
municip‘al-Constfuction activities authorized under the permit and what comprises a construction activity. *

DAFB asks if ¢ne large project that has five components is considered a single activity or fiye different



construction activities. DAFB also asks what if the individual components take place over a period of

several years?

Response 275:

MS4 operators that conduct construction activities under this permit are required to post a construction
site notice, Attachment 1 of the permit, at each of the construction sites. Therefore, the MS4 operator
may simply total the number of construction sites where notices were posted in order to determine the
number of activities authorized. Construction activities may not be contiguous or may occur over a
period of years and still be considered a single activity if they are part of a common plan of development.
A common plan of development is a construction activity that is completed in separate stages, separate
phases, or in combination with other construction activities. A common pl.an of development is
identified by the documentation for the construction project that specifies the scope of the project and
may include plats, blueprints, marketing plans, contracts, building permits, a public notice or hearing,

zoning requests, or other similar documentation and activities.

Comment 276:

Group 1, Lloyd Gosselink, and Carroll & Blackman request deletion of the language in Part IV.B.2. that
requires a small MS4 to include in their annual report the number of municipal activities that occurred
within the jurisdiction of the small MS4 operator and the total number of acres disturbed, and the number
of nqnmunicipal construction activities that occurred within the jurisdiction of the MS4 operator because
this information is not required by the federal rules. Lloyd Gosselink and Carroll & Blackman believe

this provision is unnecessary and overly burdensome.

Response 276:

The provision to allow authorization of MS4 operator construction activities under this permit was
proposed as a more efficient and less expensive manner of authorizing these activities. The alternative
authorization is to apply for coverage under TPDES CGP, TXR150000. The application process for
large construction activities under TXR150000 requires submitting an NOI and a $100 application fee for
each construction activity that is authorized. The NOI for coverage under TXR1 50000 requires the
applicant to provide the number of acres disturbed. Therefore, this same information is provided,
regardless of whether authorization is sought under TXR150000 or under the optional seventh MCM.

For MS4 operators that do find the annual summary report a burden, the option of authorizing these



activities under the CGP remains. The permit also retains the requirement to include the number of non-

municipal construction activities, which is appropriate as discussed in Response 272 and 277...

Comment 277: o
Cleburne recommetids -‘déleting Part V.B.2:(h) (now Part IV.B.2.(h)) because it obligates the M54 ‘
operator to track TPDES peimit compliance for TCEQ, even though the MS4 operator does not have the
* authority to require or authorize storm water construction permits.- Cleburne asks how a municipality .
would determine the number of construction activities if construction site operators will not be required |
to submit NOIs to the MS4 operators and small sites are not required to submit NOIs to TCEQ. Does
TCEQ want the number ‘of building pefmits issued, even though many of these would not have earth
distufbihg activities and‘otheré would not meet acreage requirements that require TPDES permitting?.
Additionally, Cleburne comments that many earth-disturbing activities do not involve the municipality - |
issuing permits, so there is no means of tracking these activities. Cleburne comments that, because it is
TCEQ’s responsibility to authorize and issue the TPDES general permit for constrLlo_tion activities, the
ability and responsibility of tracking this program lies with the state. Lloyd Gosselink and Carroll &
Blackman believe this provision is unnecessary and overly burdensome. TAOC comments that the
permit should not include a general requirement for non-municipal construction activities, because
counties are not aﬁthorized to conduct non-municipal construction activities or to track and report such
activities. 'Group 1, TCCOS, and Mathews & Freeland request deleting this requirement because is not

rerquire_d by the federal rules.

Response 277: ‘ ‘ [
This permit requires the operators of all regulated MS4s to develop, implement, and enforce an SWMP to
reduce pollutants in storm water discharges from the MS4 to the MEP. It was determined that
construction site runoffis a significant potential contributor of pollutants to storm water runoff, |
Therefore, the federal regulations include an-MCM requirement to address these discharges in the Phase
1 f_jinal regulations for small MS4s. Also, the pénnit contains provisions that the MS4 operator muyst

" control runoff from these sites, but only if tha‘-c runoff enters its MS4. The TPDES CGP requires all
regulated construction site operators to submit copies of either the NOI or the construction site notice to.
the MS4 operator; but only if the discharge enters that MS4. Receiving these notifications will assist
MS4 operators in implementing this MCM by identifying construction activities that are regulated under
a TPDES permit and that should have adequate controls in place. It will also assist in identifying sites

that do not have TPDES authorization and that may be a significant contributor of pollutants or even an



illicit discharge to the MS4. Therefore, the requirement to summarize the number of NOIs and
construction site notices received within the annual report is intended for use as one measure of the MS4

operator’s construction site storm water runoff control MCM.

Comment 278:

Cleburne comments that a single, systemwide report provided by multiple MS4 operators is beneficial
because it would cut down on reporting requirement costs and workloads, but there is no option for co-
permitting given under Part ILE., Permitting Options. As currently written, there is little incentive to
participate in a watershed based SWMP. TxDOT comments that the language in this section suggests
that co-permitting and shared annual reports are allowable and requests clarification. TxDOT also asks

who TCEQ will hold accountable for deficiencies in shared annual reports, if those are allowed.

Response 278:

As indicated in a previous response to comments, TCEQ supports using the mechanism of a shared
SWMP or shared program elements. The difference between the concept raised in the federal rules and
the requirements established in this permit is that TCEQ will require submission of individual NOIs and
SWMPs, as well as individual copies of the annual reports signed and certified by the MS4 operator who
submits it. Since annual reports will be submitted for each regulated MS4 operator, that operator will be

responsible for the accuracy and completeness of the report for its MS4.
Standard Permit Conditions

Comment 279:

TCUC and TAOC request adding language to the permit requiring TCEQ to provide a method of
negotiating amendments to the SWMP, including an appeals process, if TCEQ réquires additions or
modifications of the SWMP.
Response 279: ‘

TCEQ may require amendments to the SWMP; however, these amendments will be coordinated with the

affected MS4 operator on an individual basis.

Comment 280:



Cleburne believes that the language in Part V.B. implies th'lt an MS4 oper ator cannot make changes to
the SWMP despite language in Part V.B.2.(f) that allows for the pr oposal of changes to the SWMP. It
appears this language was more appropriately | used in othel TPDES permlts but does not meet the intent
of this permit. Cleburne comments that the ability to alter the SWMP thr oughout the pel rmt term is very '
important to allow the MS4 operator to continually improve its program. Cleburne suggests modifying or
deleting the second sentence of this condition to remove the p0531b111ty of enforcement agamst a permlt

holder or revocation of a permit if the MS4 operator modlﬁes its SWMP

Response 280: ‘ _

This provision does not pr 0h1b1t an MS4 operator from modlfymg 1ts SWMP dm ing the perrmt In fact
as pointed out by the comment, TCEQ encourages 1egulated MS4 operators to make 1mprovements n
their SWMP when 1mpr0vements are possible. The requirement in the permit is consistent with federal
rules at 40 C.F.R. §122.41(f) relating to conditions that are applicable to all permits. The language
simply states that, if the MS4 operator notifies TCEQ of a change in the practices at the site, then the |

MS4 operator must continue to comply with the permit.

. Comment 281: R B o ‘
Cleburne comments that MS4 operators cannot halt the rain S0, the1 efore it cannot halt or reduce the
permitted activity. Cleburne recommends deletlhg Part V.C. because the language in this item was
written for industrial point source discharges or pretfeatment p;'ocesses and is nof pertinent to storm

water discharges.

Response 281:

This requirement in the permit is cons1stent w1th fedel al rules at 40 C.F.R. §122.41(c) 1elat1ng to '
conditions that are applicable to all NPDES per mlts Wthh states that it “shall not bc a defense for a
permittee in an enforcement action that it would have been necessary to halt or reduce the permltted

activity in order to maintain compliance with the conditions of this permit.”
Discharger Subject to Penalties for Violations
Comment 282:

Russell Moorman and Carter & Burgess recommend deleting the following references because they were

repealed by the legislature: TWC, §§26.136, 26.212, and 26.213.



Response 282:
" The references to these sections of the TWC were removed and Part V.E. was revised to include generél
references to Texas Water Code, Chapters 26, 27, and 28 and Texas Health and Safety Code, Chapter

361. The revised language is more consistent with other TPDES permits.
Authorization for Municipal Construction Activities

Comment 283:
NCTRSW notes that the first paragraph contains a typographical error: “permit general” which should

read “general permit.”

Response 283:

This item was corrected as noted.

Comment 284:
| V&E comments that Part V1. requires that the MS4 operator include storm water MCMs for covered
construction activities in the SWMP at the time the SWMP is initially submitted with the NOI in order to
obtain coverage. V&E, TCCOS, and Mathews & Freeland request clarification on whether the MS4
operator may only seek municipal construction activity coverage under the MS4 general permit when the
" operator initially submits the SWMP or if the SWMP may be modified at a later date to obtain coverage

for municipal construction activities under the permit.

Response 284:
An MS4 operator may amend its SWMP at any time to include municipally-operated construction
activities. Such a change would result in a change to information submitted in the NOI and an NOC

would be required to include the construction authorization in the SWMEP.
Comment 285:
Group 1 recommends incorporating this section by reference to the CGP, TXR150000, because it almost

duplicates the language found in that permit.

Response 285:



Where applicable, the construction provisions of this permit are similar and in many cases, identica] to,
the CGP. However, the specific provmons were retained in the pemnt rather than 1eferene1ng the CGP |
language because each general permit is a unique authm 1zat10n and eomphance ig determmed based on

the specific conditions outlined in the permit.

Comment 286: ‘
DEW asks whether storm water discharges from all construction activities conducted on airport pi‘operty
can be authorized _under this permit and notes that some construction activities may not be characteristic

of municipal construction projects.

Response 286:
Any construction activity in the regulated area where the MS4 operator is the construction site operator
may'be authorized under this permit. If an airport is the MS4 operator, then airport construction

activities may be included under this provision.

Comment 287: o 5 , , - | /
TxDOT requests that small (one to five act es) mumclpal constructwn projects that occur duri mg a tlme
and at a location with a rainfall erosivity factor that is less than five be exempt from developmg an
SWP3 which is allowed under the CGP. Allowmg this exemption would malntam con51stenoy betWeen

the two permits and provide an incentive for MS4 oper ators to take advantage of this opt10na1 MCM.

Response 287:
Coverage under this seventh MCM is optional and may be on a site-by-site basis. Where construction
activities occur and would meet the low-r amfall er os1v1ty waiver conditions of the CGP MS4 operators

may obtain coverage under that permlt There are no apphcatlon fees f01 Walvels under that Separate

permit.

"Comment 288:

TxDOT requests replacing the te1m ‘industrial act1v1ty,” in Pa1t VI1.B.2.(c), with “cons'm uction supp01t
activity” to remain consistent with the description of this sectlon “Dlsch'u ges of Storm ‘Water

Associated w1th Const1 uction Support Activities.”

Response 288:



TCEQ agrees that not all construction support activities meet the definition of “industrial” activities, thus
the language was revised as requested. In addition, the phrase “as required” was added to the end of the
sentence because authorization may be required under the CGP, under the MSGP, or under another

TCEQ individual or general permit.

Comment 289:
Houston, Missouri City, and HCFCD request revising the term “air conditioning condensate” in Part

VI.B.3.(f) of the permit to “air conditioning condensation.”

Response 289:
TCEQ declines to revise the wording, as the term “condensate” is consistent with the TPDES CGP, as

well as other TPDES individual and general wastewater permits.

Comment 290: ‘

Harris County requests adding the term “water line flushing” alongside “fire hydrant flushing” in Part
VILB.3.(b). Harris County comments that potable water flushed from lines is often hyperchlorinated, and
then the flushed water is discharged to a storm sewer system or other water in the state. Harris County
states that acute toxicity in many aquatic animals can occur at concentrations of chlorine of 2.0 mg/l or
greater, and requests that the permit restrict fire hydrant and water line flushings to those that are
determined to contain less than 4.0 mg/l of chlorine, similar to most small wastewater treatment plants.
Carter & Burgess asks how fire hydrant flushing differs from the water line flushing that is allowed at
Part ILB.(a) and notes that fire hydrants are supplied by a water line.

Response 290:
TCEQ declines to revise the language, and notes that waterline flushings are included at Part VI.B.3.(e)
as a potable water source. The list of non-storm water sources that may be discharged from construction

sites permitted under this permit is identical to the sources that may be discharged under the CGP.

Comment 291: »

Carter & Burgess asks why the list of acceptable non-storm water discharges in Part V.B.3. includes
“vehicle, external building and pavement wash water where detergents and soaps are not used and where
spills or leaks of toxic or hazardous materials have not occurred,” while the non-storm water discharges

allowed in Part ILB. does not. Carter & Burgess asks if that means that the only dischargers that can



include this type of non-storm water discharges are those that elect to implement the optional seventh

" MCM.

Response 291: ’

The list of non-storm water sources in this section, that may be discharged from construction sites
permitted Linder this permit, is identical to the sources that may be discharged undér the CGP from -
construétion activities that are authorized undér this section of the general permit. However, as noted in
a previous response related to Part ILB. of the permit, the ‘non-storrh water list in Part It was revised .to g

add the non-storm water discharges that are listed in-the MSGP and the CGP, as well.
Limitations on Permit Coverage |

Comment 292:

Mathews & Freeland comment that Part VI.C. states that discharges that occur after construction '
| activities have vbe,en ooﬁpleted, and after the construction site and any supporting activity site have
undergone‘ final stabilization, are:not eligible for coverage under the general permit. Mathews &
Freeland states that bec‘auée tﬁe permit auth'orizes discharges from small MS4s rather than just =
oonsfrﬁcﬁon sites, this exclusion effectively denies post-construction discharges from coverage under the
general permit. Mathews & Freeland does not believe that is the intent and suggest Part VI.C. be

removed from the permit.

Response 292: ,

In response to this comment, the sentence in Part VI.C. of the general permit was clarified as follows, to
note that discharges from municipal construction activities may only obtain permit coverage during
actual 60113‘61‘&0'[1011 ané prior to final stabilization: “Discharges that occur after construction activities
:‘hav’é been ‘cor:npleted, and :after the construction site and any supporting activity site have undergone final

stabilization, are not eligible for coverage under Part VI of the general permit,”
Numeric Effluent Limitations

Comment 29ﬁ: \

Austin reduests adding asphalt batch plants to the requirement to monitor discharges.



Response 293:

Sites that manufacture asphalt emulsions are subject to categoriéal numeric effluent limitations for storm
water discharges based on the Asphalt Emulsion Subcategory of the Paving and Roofing Materials (Tars
and Asphalt) Manufacturing Point Source Category at 40 C.F.R. §443.13. Asphalt batch plants typically
do not manufacture these materials, but instead purchase asphalt paving and roofing emulsions and then
combine them with rock or other materials at the batch plant site. These batch plants qualify for
coverage under this permit under certain circumstances that are defined in the permit. There are no
numeric effluent limitations in the permit for these sites and there are no categorical effluent limitations
established for these discharges. Instead, the permit requires pollution prevention controls to eliminate or

reduce pollution in storm water runoff.

Comment 294:

Austin requests increasing the monitoring frequency from once per year to two times per year. Austin
also states that, although most construction activities requiring a dedicated batch plant (asphalt or
concrete) may be active for a comparatively longer duration than most construction sites, the activities at

the site remain temporary in nature relative to fixed facilities.

Response 294:

This seventh MCM would provide authorization for the discharge of storm water from concrete and
asphalt batch plants where the MS4 operator meets the definition of a construction site operatorrvand
provides an alternative to obtaining coverage under the CGP. For consistency, this permit provides for
identical numerical effluent limitations and monitoring frequencies for concrete batch plants as the CGP.
There are no effluent limitations in either permit for asphalt batch plants. Concrete batch plants that
intend to discharge both storm water runoff and wastewater must obtain coverage under either a TPDES
individual permit or the TPDES MSGP, TXR050000. Under the MSGP, the monitoring frequency for

these discharges is once per month.

Comment 295:

Cleburne comments that because of the temporary nature of concrete batch plants associated with a
construction project, it may not be possible to monitor a discharge from the facility during periods of dry
weather. Cleburne requests TCEQ provide some insight on how to exempt storm water monitoring from
a plant in use for only a short time during dry weather or when no runoff leaves the property of the batch

plant.



Response 295:

The requirement is to sample the discharge of storm water runoff from an assoéiated concrete batch plant
at al frequeﬁcy of once pér year. Obviously, if the operation of the plant only ocours during dry weather
no sampling is po“s‘sible'.'_ If the plant is in operation for less than one year, then one sample must be

collected if a discharge occurs during that time.

Comment 296:

Bunker Hillv requééts adding a statement to Part VLD. that says TPDES permits do not contain water
quality based effluent limitations and instead are largely based on implementing BMPs and/or technology
based limits in combination with instream monitoring to assess standards attainment and to determine
whether additional controls on storm water are needed. Bunker Hill believes that this request is
consistent with regulatory intent and language and would also result in protection for small MS4s that

interconnect with large municipalities.

Response 296:

The Fact Shéet and Executive Director’s Preliminary Deciéion provides thé background evidence on
water quality compliance for discharges authorized under this permit and is the appropriate place to
provide the requested references. More detailed guidance on how TCEQ will rely on BMPS and
pollution prevention, as opposed to water quality-based numeric effluent limitations to protect receiving
waters is available in TCEQ’s Procedures to Implement the Texas Surface Water Quality Standards.
This document is available on TCEQ’s Web page at: -

http:/fwww. tceq.stdie. tx.us/comm_exec/forms_pubs/pubs/rg/rg-194.html.

Storm Water Pollution Prevention Plan (SWP3)

Comment 297:

Lubbock asks whether the first paragraph of Part VLE. should read “storm water associated with

construction activities that reach waters in the state.”

Response 297:
" The purpose of Part V.1 is to provide a permitting mechanism for discharges that would otherwise,

require permit coverage under the TPDES CGP, TXR150000. The current language that requires an



SWP3 to be pfepared for discharges that reach waters of the U.S. is consistent with the language in the
CGP.

Contents of SWP3

Comment 298:

TxDOT requests clarification of the term “close proximity” in item VLJ.1.(£)(7), in terms of distance.

Response 298:

This language is consistent with the existing TPDES CGP, and refers to water bodies that are either
directly adjacent to a construction site or water bodies that will eventually receive the discharge froma
construction site. It is appropriate to include waters within three stream miles downstream from the
construction site or to list the first classified receiving v_vater that the discharge would reach, whichever is
closer. This is consistent with the application requirements for individual TPDES wastewater permit

applications.

Comment 299:
TxDOT requests clarification of the term “at or near the site” in item VI.J.1.(h), in terms of distance so

that the requirement is more easily understood and complied with.

Response 299:

This item includes water bodies that will actually be located within the construction area, or waters that
are adjacent or downstream of the construction site. For the purposes of identifying waters downstream
of the construction site, the discharger should include the name(s) of the first classified receiving water
downstream of the discharge, or the name(s) of all unclassified receiving water(s) within three stream

miles downstream of the site.

Comment 300:
Austin requests removing the term “where feasible” in VI.J.4.(a) from the first sentence of this
requirement for sediment basins. Austin suggests stating the basic requirement clearly, followed by a

provision for the use of alternative controls if the primary requirement is not feasible.

Response 300:



The permit only requires this structural control “whete feasible” because it is appropriate to allow
alternative controls when site-specific conditions could make a sediment basin ineffective, inappropriate,
or even impossible to implement at a site. The suggestéd revision to state that the structural control is
required and then to provide guidance on alternatives if the control is not feasible does not provide . - -

sufficient flexibility to foster easy, site-specific implementation.

Comment 301: " o : TR T S

Austin requests that the permit include a requirement in Part VLJ.6. - Other Controls, stating that the
SWP3 identify all potential sources of non-storm water discharges (except for flows from fire fighting
activitieé) and ensure that appropriate pollution prevention measures are implemented for the non-storm

water components of the discharge. Austin comments that this is consistent with the EPA Region 6 CGP.

‘Response 301: 7 o :
This requirement-is already included in Part VL.J.10. of the permit. This section requires that “the SWP3
must identify and ensure the implementation of appropriate pollution prevention measures for all eligible

non-storm water components of the discharge.”

Comment 302: . i
NCTCOG and Farmers Branch request clarification in Part VI.J.9.(a) regarding whether itis TCEQ’s .
intent to allow for only monthly inspections duriﬁg seasonal arid conditions or if the exemption is limited
only to areas that are finally or temporarily stabilized. NCTCOG and Farmers Branch comment that if
the area is not stabilized, monthly inspections during arid seasons are n(;t sufficient to control dirt from
entering a storth sewer system without a rain event (direct dumping to the system). Duting these dry
seasons rain is not expected; therefore, sediment controls are more likely neglected, although it is the

busiest time for' most construction sites:

Response 302:

A once mdnthly inspection is the minimum frequency required to meet permit compliance in these .
defined arid or semi-arid areas, regardless of the stage of the construction activity or site stabilization. In
these areas of the state, rainfall and the resultant runoff will' occur on a much less frequent basis than in
other areas. As a result of co.mpara‘tively less frequent storm events, storm water controls are expected to

require maintenance on a less frequent basis than controls utilized in other areas of the state.



Comment 303:
Lubbock asks whether MS4s that are located in areas considered arid annually, rather than seasonally,
can utilize the monthly inspection option,' included in Part VI.J.9. of the permit. Lubbock states that

seasonal and annual seem contradictory, especially for areas that are arid or semi-arid year-round.

Response 303:

An MS4 that is located in an area that has an average annual rainfall of less than 20 inches is considered
either an arid or a semi-arid area. It is appropriate to conduct monthly inspections if the entire year is
arid, but not if the area experiences a period of time where there is consistent rainfall, or if the

construction occurs during a “wet” season.

Comment 304:
Lubbock asks what qualifications are required for personnel to conduct construction inspections and

suggests including a definition of those qualifications in Part II of the permit.

Response 304:

There are no certifications or other credentials recognized by TCEQ as necessary for individuals who
inspect storm water controls. Inspectors do not need to obtain a letter from TCEQ prior to being allowed
to perform inspections. The MS4 operator is in the best position to ensure that the selected personnel

have read the SWP3 and are sufficiently familiar with the site to perform these inspections.

Comment 305:

Cleburne recommends moving the statement on noncompliance from Part VI.J.9.(e) because it fits more
appropriately under Part VL1.J.9.(d). Cleburne suggests adding the following language at the end of
J.9.(d): “Where a report does not identify any incidents of non-compliance, the report must contain a
certification that the facility or site is in compliance with the SWP3 and this permit.” Additionall}y,
Cleburne recommends deleting the last two sentences of J.9.(e) that state: “Reports must identify any
incidents of non-compliance. Where a report does not identify any incidents of non-compliance, the
report must contain a certification that the facility or site is in compliance with the SWP3 and this

permit.”

Response 305:



Although V1.1.9.(d) mentions failed structural controls, this is not necessarily equal to per mlt
noncompliance, Therefore, the language in VL1.9.(e) was not 1ncorporated into VI 1.9.(d). The
suggested additional report requirements, mcludmg documentatlon of the names and quahflcatlons of the

inspectors, are not necessary to ensure compliance with the SWP3 requn ements and were not mcluded
Additional Retention of Records Requirements

Comment 306 , ‘

Cleburne believes fhat requiring keepmg records of constructlon act1v1t1es f01 three yeals would cleate a
large volume of files and put an undue burden on the MS4 operator. Because of the temporary nature of
construction activities, any follow-up on compliance with measures taken as part of the SWP3 should be
done during the construction phase or shortly aftr;r final stabilization. Cleburne suggests that because the
SWP3 remains active until final stabilization it is more reasonable to retain the records six months after
the filing of the NOT. This would allow time for TCEQ to review the project after Conlpletion or follow

up on any complaints prior to records being removed.

Response 306: - ‘ \ )

The general permit rules in 30 TAC Chapter 205 require that a general permlt contam adeqﬁaté

" monitoring, recordkeeping, and reporting appropriate to the type of aot1v1ty author 1zed 7 (30 TAC ‘
§205(2)(5)(A)). A three-year record retention requirement is consistent with other TCEQ rules. F01
example, the requirements for monitoring activities in 30 TAC §319.7(c) state: “All records and
information resulting from the required monitoring activities, including, but not limited to, all records
concerning measurements and analyses performed and conqeming calibration and n}aintenance of flow
measurement and other,i1lstrunlentati011, shall be rvetaincd for a minimum of thfee years, or‘for a loﬁger

period if requested by the execptiv? director or his dcsi gnee.”
Fact Sheet and Executive Director’s, Plje‘limjn‘ar‘y’ Degisib_n
Fact Sheet - Aliowéble Noﬁ—Storm Wa_tcl: Discharée§
Comment 307:

Grapevine expressed concern over the final paragraph in Part IILE. of the fact sheet. Grapevine states

that the requirement could conflict with requirements to maintain safe drinking water standards.



Grapevine notes that water line flushing may be necessary to control bacteria levels in the public water
supply lines and that restricting necessary flushing operations could result in stagnant water and elevated

bacteria levels in the water distribution system.

Response 307:

TCEQ recognizes that water line ﬂushing may be required to control bacteria, but this permit cannot
authorize a discharge from the MS4 that would cause a violation of water quality standards. The M54
operator may need to consider the possible pollutants in any non-storm water discharge that it chooses to
allow into the MS4 without additional controls. The language in the fact sheet does not prohibit the
discharge of water line flushing; it only states that consideration be given to all discharges that are

allowed into the MS4, such as whether those discharges can be allowed without additional BMPs.
Fact Sheet - Discharges from MS4 Construction Activities

Comment 308:

Tarrant County and NCTRSW comment that the last sentence of Part IILF. appears to remove the
possibility that the MS4 operator could utilize the general permit to obtain coverage for regulated
construction activities while other construction site operators could use the TPDES CGP, TXR150000.

The commenters request clarification regarding “sole operator.”

Response 308: ‘

TCEQ revised the last sentence of the paragraph to: “Additionally, if the MS4 either cannot or chooses
1ot to meet and maintain the status as the sole operator for any specific construction activity, then
authorization under a separate TPDES permit must be obtained for the additional operators, during
construction activities at that specific site.” A sole operator, for the purposes of this permit, means the
only operator at a particular construction site. The sole operator would meet both criteria (a) and (b) that

are included in the definition of "construction site operator.”
Fact Sheet - Permit Conditions
Comment 309:

Tarrant County and NCTRSW comment that the second sentence of Part IV.C 3., related to the optional

seventh MCM, appears inconsistent with the definition of “construction site operator.” For consistency



with the def1n1t10n they request rev1smg the second part of the sentence to replace “and” with “or” so

that the sentence reads as follows:

“In order to qualify for this provision, MS4s must maintain control over the plans and specifications of
the constructlon activity, or must maintain the status of the operator with day-to-day operational control -

over the construc‘uon 31te to the extent necessary to meet the requirements of the SWP3 for that site.”

Response 309:
The requested change was made and a clarification was also added to the fourth sentence to clarify that in
some cases the MS4 operator is considered the ' 'sole" operator and thus could obtain coverage for
construction act1V1t1es unde1 this permit wrthout addltlonal requirements for subcontractors to apply for::

coverage under the CGP.

(“Part II”’) Comments Resulting in Changes in the Republished General Permit - The following comments
were received during the original comment period in 2002 and resulted in changes to the re-noticed . .
general permlt in 2005. Comments made during the 2005 ¢omment period on the revised language are
addlessed in Part 1 of the response to comments. Unless other wise noted, the changes noted were all

made in response to comments.
Title Page

Comment 310:

Group 1 1equests changlng the title of the permit from “Gener. 2l Permit to Discharge Waste” to “General
Permit for Drschal ges from Small Municipal Scpa1 ate Storm Sewer Systems.” Group 1 notes that the
curr ent title assumes that storm water meets the state deﬁmtron of “waste” and their proposed l'mguage is
‘taken d11 ectly from the EPA model general permit. V&E requests revision of the title page to reflect that
this is a general permit to discharge storm water an_d not waste. V&E comments that the regulation of
storm water is derived from CWA, §1342(p), which pertains solely to storm water discharges. V&E
comments that the Federal Water Pollution Control Act limits the regulatoiy oversight to municipal and
industrial storm water, which is not a waste. V&E strongly recommends changing the title page of the

permit to “General Permit to Discharge Storm Water.”

Response'3 10:



The title of the re-noticed permit was changed to “General Permit to Discharge Under the Texas

Pollutant Discharge Elimination System.”
Definitions

Comment 311:

Harris County, HCFCD, V&E, and Houston comment that the definition of “best management practices”
appears to include only non-structural controls, though structural controls are generally considered
BMPs. DAFB, NCTCOG, and Farmers Branch comment that the definition of “best management

practices” should read: “practices to prevent or reduce pollution . . ..”

Response 311:

The definition of “best management practices” was revised in the re-noticed permit. BMPs are defined
as: “Schedules of activities, prohibitions of practices, maintenance procedures, structural controls, local
ordinances, and other management practices to prevent or reduce the discharge of pollutants. BMPs also
include treatment requirements, operating procedures, and practices to control runoff, spills or leaks,

waste disposal, or drainage from raw material storage areas.”

Comment 312:
Houston comments that the definition of “control measure” includes a reference to other method used to
prevent or reduce the discharge of pollutants and asks if the term “other method” means structural

controls.

Response 312:
The definition of “best management practices” was amended in the re-noticed permit to include
“structural controls” (see previous response). Therefore, the definition of “control measure” was deleted

from the re-noticed permit.

Comment 313:
Houston, V&E, and TDCJ comment that the permit does not define what constitutes a “larger common
plan of development or sale” as used in the definitions of large and small construction activities.

Houston asks whether TCEQ intends to adopt EPA Region 6 guidance on this term. V&E requests that



TCEQ provide written guidance that is readily available to the regulated comniunity if d definition of the

term is not included in the permit.

Response 313:

The following definition of “common plan of development” was added to the re-noticed permit: “A
construc‘non act1v1ty that is completed m separ ate stages, separate phases, or in combmatlon with other
constructlon actlvmes A common plan of developmcnt or sale is 1dent1ﬁed by the documentatmn for the
constructlon project that 1dent1fles the soope of the pr OJect and may include phts bluepri 1nts marketmg
plans, contracts, building permits, a pubhc notlce or hearmg, zonmg requests, or other smnlzn

documentation and activities.”

This definition matches the definition found in the CGP number, TXR150000. However, a single
definition cannot encompass or describe every possiblé scenario that may constitute a common plaﬁ of

development. Therefore, additional guidance and examples may be pfovided by TCEQ, as 11eceésary.

Comment 314: -

NCTCOG and Farmers Branch comment that there is a c_lifferénce in the definition of “coﬁstructipn site
operator” between the TPDES small MS4 general permit and the CGP. bLloyd Gosselink, Carter &
'Burgess, Houston FarmerS Branch, V&E Gl‘oup 1, and Harris County request that the TCEQ replace'the
word “all” Wlth “either” m the ﬁrst sentence, and replace and” with “or” in part (a) of the deﬁmtlon for

“Constr uc’uon Site Operator,” for consmency Wlth both TCEQ and EPA Regmn VI CGPs.

Response 314:
The definition of “construction site oper'nor was 1ev1sed for consistency w1th the approved TPDES

CGP TXR150000. Thele—notlced pemnt defines * constructlon 81te operator as:

The person or persons associated with a small or large construction project that meets either of the

following two criteria:

(a) the person or persons that have operatzonal control over construction plans and specifications
(including approval of 1 evmons) to the extent necessary to meet the requu ements and conditions of this

general permit, or



(b) the person or persons that have day-to-day operational control of those activities at a construction
site that are necessary to ensure compliance with a storm water pollution prevention plan for the site or
other permit conditions (e.g. they are authorized o direct workers at a site to carry out activities

required by the Storm Water Pollution Prevention Plan or comply with other permit conditions).

Comment 315:

Cleburne, Farmers Branch, and NCTCOG recommend including a definition of “daily maximum” in the
permit. NCTCOG and Farmers Branch comment that this term is used in Part IV. (Numeric Effluent
Limitations) and Part VILD. (Authorization for Municipal Construction Activities) of the permit to

describe sampling requirements, but believe the term is subject to interpretation.

Response 315:
The following definition of "daily maximum" was added to the re-noticed permit: “For the purposes of
compliance with the numeric effluent limitations contained in this permit, this is the maximum

concentration measured on a single day, by grab sample, within a period of one calender year.”

Comment 316:
DAFB requests a definition of the term “drainage system.” This term is used in the definition of “small

rmunicipal separate storm sewer system” and in Part VILJ.9.(b) of the permit.

Response 316:
Part V1.J.9.(b) - Inspection of Controls, was revised in the re-noticed permit to remove the term "drainage

system" and add alternative clarifying language.

Comment 317:
DAFB comments that the definition of “final stabilization” should read as follows: “where either of the
following two conditions is met . . ..” Houston comments that the definition differs from the one used in

the CGP and urges TCEQ to use the same definitions in both permits.

Response 317:
TCEQ revised the definition of “final stabilization” in the re-noticed permit to match the definition of the

term in the CGP. The first sentence of the definition was changed to: “A construction site where either



of the following conditions are met: . . ..” Additionally, a new part (b) was added and the original parts

renumbered. The new part states:
(b) For individual lots in a residential construction site by either:
" (1) the homebuilder completing final stabilization as specified in condition (a) above; or.

(2) the homebuilder establishing temporary stabilization for an individual lot prior to the time of | |
transfer of the ownership of the home to the buyer and after informing the homeowner of the need for,

and benefits of, final stabilization.

C.om;ment 318: ' ‘

TCCOS and Mathews & Freeland comment that under the definition of “illicit discharge” the addition.of
any pollutant to any part of the MS4 would qualify as an illicit discharge. TCCOS and Mathews &
Freeland request modifying the definition as follows: “Any discharge to a municipal Separate storm
sewer system composed of sewage, industrial waste, or municipal waste, except discharges of storm
water runoff and discharges resulting from fire fighting activities.” TCCOS and Mathews & Freeland
also request médification of the definition of “illicit connection” to correspond with the proposed
changes for “illicit dischafge.” Farmers Branch comments that the current definition makes “illicit
discharges” out of non-TPDES authorizations, such as those granted under TCEQ’s Voluntary Cleanup
Program. ‘Cleburne comments that the definition of “illicit discharge” is too broad, and that it would
‘include all discharges from an MS4 because rainwater will always carry some materials (e.g., leaves,
sticks, and dirt, sand, silt, fertilizers, etc.). Cleburne also believes the current definition does not take

into account agricultural activities that are exempt from permit requirements.

Response 318:

To some extent storm water will usually contain and transport pollutants, Storm water containing
pollutants is not automatically classified as an illicit discharge.. iny in situations where storm water is
commingled with unauthorized waste streams does the discharge become illicit. In the re-noticed permit,
TCEQ modified the definition of “illicit discharge” to: “Any discharge to a municipal separate storm

~ sewer that is not entirely composed of storm water, except discharges pursuant to this general permit or a

separate authorization and discharges resulting from emergency fire fighting activities.”



Comment 319:
Harris County and HCFCD recommend enclosing in parentheses the phrase “including sewer service

connections and foundation drains” in the definition of “infiltration.” V&E requests replacing the word

“wastewater”” with the words “storm water.”

Response 319:

The definition of “infiltration” was deleted and the following definition of “ground water infiltration”
was added to the re-noticed permit: “Groundwater that enters a sewer system (including sewer service
connections and foundation drains) through such means as defective pipes, pipe joints, connections, or

manholes.”

Comment 320:
Houston and TxDOT request that TCEQ define “large construction activity” the same as it does in the
TPDES CGP, TXR150000. DAFB requests revising the language in the definition of “large construction

activity” to state: “result in land disturbance of equal to or greater than five (5) acres.”

Response 320:
The definition of “large construction activity” was revised in the re-noticed permit to match the

definition of that term in the TPDES CGP. The definition was changed to:

“Construction activities including clearing, grading, and excavating that result in land disturbancé of
equal to or greater than five (5) acres of land. Large construction activity also includes the disturbance of
less than five (5) acres of total land area that is part of é larger common plan of development or sale if the
larger common plan will ultimately disturb equal to or greater than five (5) acres of land. Large
construction activity does not include routine maintenance that is performed to maintain the original line
and grade, hydraulic capacity, and original purpose of a ditch, channel, or other similar storm water
conveyance. Large construction activity does not include the routine grading of existing dirt roads,
asphalt overlays of existing roads, the routine clearing of existing right-of-ways, and similar maintenance

activities.”

Comment 321:
Group 1 recommends revising the definition of “major outfalls” to state: “An outfall that discharges

from a single pipe with an inside diameter of 36 inches or more or its equivalent.” Cleburne suggests



defining a “major outfall” as “an outfall that discharges from a single pipe with an inside diameter of 36
inches or more or an equivalent vegetated drainage that discharges into .an iﬁtermittent or perennial
strearn or other water body'delineated on the USGS 7.5 minute series topographic map quad sheets.”
Tarrant County comments that discharges into a floodway as defined by a FEMA map could be used in
de"celmining a major outfall instead of using the drainage area. Harris County and V&E request that the
definition for “major outfall” inol'ude- some clarification for the location of the outfall. Tarrant County
requests addiﬁg the following sentence at the end of the definition: “MS4s that don’t have underground .
storm drain pipe systems.and traditional outfalls may substitute other sites that will allow the permittee to

locate and trace illicit discharges.”

DAFB, TCUC, Harris County, and BCES question how discharges from these pipes are equivalent to
discharges from the referenced watersheds. These commenters state that each MS4 should determine.
what constitutes a “major outfall.” Farmers Branch réquests revising the criteria for round pipes draining
areas zoned as industrial from an inside diameter of 12 inches to a diameter of 24 or 36 inches. V&E,
DFW, Cleburne, and Carter & Burgess request clarification for storm water from industrial areas when
there are no zoning requirements within the MS4. Carter & Burgess suggests identifying industrial arcaé
by referring to the standard industrial classification codes referenced in the federal regulations and that

define “storm water associated with industrial activities.”

Harris County and TAOC state that most counties do not have pipes and therefore deﬁning major outfalls

based on defined 50-acre drainage areas would require counties to perform prolonged and expérisive

' drainage studies. Tarrant County comments that defining an outfall by the drainage area is unduly
restrictive and will require drainage studies. NCTCOG comments that this definition and mapping
requirement puts a heavy burden on MS4 operators with limited resources for mapping to produce

“accurate maps. Group 1 states that the requirement to identify outfalls based on zoning requires
development of a comprehensive zoning plan or costly land-use map. . Cleburne comments that operators
would not have the funding to develop drainage maps on the sub-watershed or micro-watershed level
with areas of each watershed measured in acres. Group 1 comments that federal regulations do not
require small regulated MS4s to develop costly land-use maps to perform comprehensive zoning or
planning efforts or to delineate MS4 “micro-basins” needed to determine the acreage that drains a
specific area. Grand Prairie requests requiring a less stringent manner of defining outfalls as MS4s have

limited resources for the mapping.



TCCOS and Mathews & Freeland comment that the definition of “major outfall” is from federal
regulations for Phase I MS4s and that federal Phase Il regulations do not use the term “major outfall”
with regard to the level of geographic detail required for mapping of small MS4s. Instead, Phase II
regulations require operators to map “outfalls.” TCCOS and Mathews & Freeland object to. TCEQ
forcing Phase TI cities to map their MS4s to the same degree of detail as required in the Phase I federal
regulations. TCCOS and Mathews & Freeland recommend the use 6]‘.‘ the term “outfall” rather than
“major outfall,” without providing a specific definition for the term. NCTCOG suggests defining the
term “major outfaﬂ” in a less stringent manner or that the mapping requiremént in Part I11.3.(d)(2) could
allow MS4s the option of mapping all outfalls. NCTCOG further comments that the limited resources of
small MS4s are likely more suited to identifying all outfalls as opposed to identifying those meeting

specific drainage criteria.

Response 321:

The federal rules at 40 C.F.R. §122.34(b)(3)(i1)(A) and adopted by reference in 40 TAC §281.25 require
the small MS4 operator to develop a storm sewer system map “showing the location of all outfalls and
the names and locatio‘n of all waters of the United States that receive discharges from those outfalls.”
Therefore, the definition of “major outfall” was deleted from the re-noticed permit and Part III.A.3.(d)(1)
was revised to require the map of the storm sewer system to show the location of “all outfalls” as

required by the federal rules.

Comment 322:
NCTCOG and Farmers Branch recommend defining the term “outfall” in the permit or in a guidance

document.

Response 322:

A definition for “outfall” was added to the re-noticed permit and reads as: “A point source at the point
where a municipal separate storm sewer discharges to surface water in the state and does not include
open conveyances connecting two municipal separate storm sewers, or pipes, tunnels or other
conveyances that connect segments of the same stream or other waters of the U.S. and are used to convey

waters of the U.S.”

Comment 323:



Group 1 recommends changmg the deﬁnmon of “MS4 operator” to remove the words “owner or.”

Group, 1 notes that the term * owner” does not necessarﬂy refel toa pubhc entlty and is amb1guous

Response 323: _ 5 , _

The MS4 operator is the palty or parties responslble for obtammg pemnt coverage In many instances
the public entity respons1b1e f01 the management and operatlon of the MS4 is the party subject to' the
permit. In some instances, the pubhc entlty may contract w1th a separate palty to pr ov1de rmnagement
and malntenance of the systern and for 1mp1ernentanon of the SWMP In these instances and dependmg
on the terms of the contract, both the contractor and 1he public entlty may be requned to apply for
coverage. Therefore, the deﬁnltlon of “MS4 Operator” in the re—nouced permit now states: “The public
entity, and/ or the en‘nty contracted by the public entity, responsable for management and oper ation of the

municipal separate storm sewer system that is subject to the terms of this general pernnt.

Comment 324

NCTCOG 1econ11nends defining the telm notlce of change in the permlt orina gmdance document

Response 324: ‘ .
A definition of “notlee of change was added to the re—nouced penmt It is defined as: “Written
notification from the permittee to the executive director prov1d1ng changes to- 1nfom1at10n that was

‘previously provided to the agency in a notice of intent.”

Comment 325: ‘ v
NCTCOG and Fa1 mers Br anch request deflnmg the term * no‘nce of termination” in the pe1 mit or ina”

guidance document.

Response 325: \
A definition of “notlce of ter nnnatlon was added to the 1e—notlced pemnt Tt is defmed as: “A written
submission to the executlve d11 ect01 from a pernnttee authollzed under a general permlt 1equest1ng

termlnatlon of coverage under tlns general pernnt

Comment 326:
Houston requests that TCEQ use the same definition of “small construction activity” that it uses in the

CGP. TxDOT requests that this definition be consistent with the definition found in the CGP.



Response 326:
The definition of “small construction activity” was revised in the re-noticed permit to match the

definition in the TPDES CGP, TXR150000. The definition was changed to:

“Construction activities including clearing, grading, and excavating that result in land disturbance of
equal to or greater than one (1) acre and less than five (5) acres of land. Small construction activity also
includes the disturbance of less than one (1) acre of total land area that is part of a larger common plan of
development or sale if the larger common plan will ultimately disturb equal to or greater than one (1) and
less than five (5) acres of land. Small construction activity does not include routine maintenance that is
performed to maintain the original line and grade, hydraulic capacity, and original purpose of a ditch,
channel, or other similar storm water conveyance. Small construction activity does not include the
routine grading of existing dirt roads, asphalt overlays of existing roads, the routine clearing of existing

right-of-ways, and similar maintenance activities.”

Comment 327:
V&E, DAFB, TCCOS, and Mathews & Freeland request clarification and/or written guidance for the last
subpart in the definition of “small municipal separate storm sewer system,” which states that it does not |
include “very discrete systems such as those serving individual buildings.” TCCOS and Mathews &
Freeland recommend modifying that portion of the definition to exempt those MS4 operators whose
systems serve less than one acre. TCCOS and Mathews & Freeland also ask whether independent school

districts and community colleges, or the Capital Area Complex are required to obtain coverage.

Response 327: v

The definition was not modified to delineate a fixed number of acres that would constitute a system
because it would not take into account the purpose of the storm water conveyances within an area. In the
preamble to the Phase Il rules (See 64 FR 68749), EPA discusses instances where a municipal separate
storm sewer may not be considered a system. For example, a storm sewer serving only one building
would not be considered a system and EPA includes the specific examples of post offices or urban
offices of the U.S. Park Service. EPA also indicated that storm sewers for federal facilities consisting of
more than one building may be treated as a single building rather than as an MS4 and states that the
permitting authority must determine whether a municipal complex is regulated as a small MS4. Such

determinations may necessarily remain subjective and are not easily defined. Therefore, though TCEQ



may develop guidance it still may be required to make individual determinations on what constitutes an ..

MS4.

However, the following was added to the definition of small MiS4 in the re-noticed permit to help clarify
when a system requires permit coverage: “For purposes of this permit, a very discreet system includes
storm drains associated with municipal office and education complexes, where the complexes servea ...
transient (nonresidential) population, and whete the buildings are not physically interconnected to an

MS4 that is also operated by that public entity.”

Comment 328:
V&E requests that the permit include a definition for “structural control” identical to the definition in the
storm water CGP. Harris'County requests defining “structural controls” as follows: “constructed

facilities or vegetative practices that are generally designed to minimize, capture or prevent pollution.” .

Response 328! »
" A definition of “structural control” was added to the re-noticed permit. The definition is:identical to the

definition in the TPDES CGP, TXR150000: SR R

“A polltition prevention practice that requires the construction of a device, or the use of a device, to
capture or prevent pollution in storm water runoff. Structural controls ‘and practices may include but‘are
not limited to: wet ponds, bioretention, infiltration basins, storm water wetlands, silt fences, earthen
dikes, drainage swales, sediment traps, check dams, subsurface drains, storm drain inlet protection, rock
outlet protection, reinforced soil retaining systems, gabions, and temporary or permanent sediment

basins.” -

Comment 329:

TCCOS and Mathews & Freelapd request modifying the definition of “storm water management
program” as follows to reflect the true scope of the permit requirements: “a comptehensive program to
maﬁage the quality of discharges from the municipal separate storm sewer system.”

Response 329:



The definition of SWMP was revised in the re-noticed permit to state: “Storm Water Management
Program (SWMP) - A comprehensive program to manage the quality of discharges from the municipal

separate storm sewer system.”

Comment 330:

TCUC and BCES note that the definition of “urbanized area” is defined by the 1990 and 2000 Decennial
Census and inquire which census TCEQ intends to use. Groﬁp 1, V&E, TAOC, TCCOS, Freese &
Nichols, Mathews & Freeland, and Dodson request revision of the definition of “urbanized area” and
revision of Part ILA.1. to reflect that urbanized areas are based on only the 2000 Decennial Census.
NCTCOG and Farmers Branch request revising the deﬁnitiyon of “urbanized area” as follows: “An area
of high population density as defined and used by the U.S. Census Bureau in the 1990 and 2000

decennial census that may include multiple MS4s.”

Response 330:

The federal Phase II storm water rules at 40 C.F.R. §122.32(a)(1) base the need for a permit on the “latest
decennial Census.” Subsequent EPA guidance indicates that the urbanized area boundaries are based
solely on the 2000 Census Data. The definition of “urbanized area” in the re-noticed permit was
modified to state: “An area of high population density that may include multiple MS4s as defined and
used by the U.S. Census Bureau in the 2000 Decennial Census.”

In addition, Part IL.A.1.was revised in the re-noticed permit to: “A small MS4 that is fully or partially
located within an urbanized area, as determined by the 2000 Decennial Census by the U.S. Bureau of
Census, must obtain authorization for the discharge of storm water runoff and is eligible for.coverage

under this general permit.”

Comment 331:

Houston and V&E comment that the definition of “waters of the United States” does not parallel the
EPA’s definition at 40 C.F.R. §122.2. Specifically, the exclusions for water treatment systems and prior
converted crop lands were omitted from the federal aeﬁnition in the permit. V&E recommends revising
the definition in the TPDES general permit to incorporate these exclusions in the definition of “Waters of

the United States.”

Response 331:



The definition of “waters in the United States” in the re-noticed permit was amended to add the following

language from the federal definition:

“Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of
CWA (other than cooling ponds as defined in 40 CFR §423.11(m) which also meet the criteria of this
definition) are not waters of the United States. This exclusion applies only to manmade bodies of water
which neither were originally created in waters of the United States (such as disposal area in wetlands)
nor resulted from the impoundment of waters of the United States. Waters of the United States do not
include prior converted cropland. Notwithstanding the determination of an area’s status as prior .
converted cropland by any other federal agency, for the purposes of the Clean Water Act, the final
authority regarding Clean Water Act jurisdiction remains with EPA.”

Designated MS4s and Designation Criteria

Comment 332: , : .
TCCOS, Mathévs}s & Freeland, Lloyd Gosselink, and Carter & Burgess comment that the designation
criteria attempts to establish a reqtﬁrement of general applicability and that adoption through rulemaking
procedures pursuant to Texas Government Code, Chapter 2001, is appropriate. TCCOS, Lloyd
Gosselink, Carter & Burgesé, and Mathews & Freeland also request offering designated small MS4s the
opportunity for a contested case hearing if they wish to challenge TCEQ’s determination. Tarrant County
suggests adding the following language after the second sentence in the opening paragraph of Part .
IL.A.2.: “The designation process is subject'to T‘CEQ‘appeal procedures.” TCCOS and Mathews &
Freeland further comment that TCEQ did not make any attempt to apply the designation criteria to any
small MS4s prior to December 9, 2002. HCFCD comments that neither the Fact Sheet nor permit
indicate whether the application of the criteria has resulted in the designation of any additional small
MS4s. NCTCOG and Farmers Branch comment that TCEQ is applying the designation criteria to all
entities and does not limit these criteria to EPA’s suggestion of entities with a population of at least
10,000 and 1,000 persons pef square mile aﬁd does not give consideration to high grqwth potential or
“contiguity to an urbanized area. NCTCOG and Fa‘rmers Branch also comment that the words “with
consideration” in the opellillg-pai‘agraph of Part I1.G, are unclear and therefore do not allow a simple
mechanism to determine if a community may be dvesi gnated. In addition to the designation criteria in the
permit, Austin requests that TCEQ add a facto.r related to the control of discharges for the protection of

sole-source drinking water supplies and a second factor related to the control of discharges for the



protection of endangered species. DAFB requests changing the permit language to use the term
“contiguous” instead of “adjacent” because the term “adjacent” does not necessarily indicate that the
systems touch each other and does not mean that one system discharges to the other. If TCEQ declines to
make the requested change, DAFB requests including a definition of the term “adjacent small MS4” in
the permit. V&E, TAOS, TCUC, BCES, and Cleburne request the deletion of the sixth criterion used for
designation of MS4 operators as covered under this permit because it is vague and too subjective. V&E
asks how this criterion could be implemented on a consistent and objective basis. TCUC and BCES

comment that the language allows TCEQ too much authority to designate non-urbanized areas.

Response 332:

40 C.FR. §122.32(a)(2), which was adopted by reference in 30 TAC §281.25, states that a small MS4
may be regulated if “[yJou are designated by the TPDES permitting authority . . .7 To meet the
requirement in .§ 122.32(a)(2), TCEQ developed designation criteria to apply to small MS4s that are not
Jocated in urbanized areas and where it was determined that controls were necessary to protect water
quality. TCEQ applied the criteria to small MS4s located outside of urbanized areas and determined that
1o additional small MS4s were “designated” at this time. The criteria used for making a determination
whether TCEQ would designate any additional MS4s were: 1) whether controls for discharges were
determined to be necessary for source water protection of public drinking water resources based on the
results of source water assessments by TCEQ; 2) whether controls for discharges were necessary to
protect sea grass areas of Texas bays as delineated by the Texas Parks & Wildlife Department; 3)
whether controls for discharges were necessary to protect receiving waters designated as having an
exceptional aquatic life use; 4) whether controls are required for pollutants of concern expected to be
present in discharges to a receiving water listed on the CWA, §303(d) list based on an approVed TMDL
plan; 5) if requested by a regulated MS4 operator, that discharges from an adjacent small MS4 were
determined by TCEQ to be significant contributors of pollutants to the regulated MS4; and 6) additional

factors relative to the environmental sensitivity of receiving watersheds.

EPA did not specify what criteria must be used or that the criteria be included in the permit. EPA
specified only that criteria be developed “to evaluate whether a storm water discharge results in or has
the potential to result in exceedances of water quality standards, including impairment of designated
uses, or other significant water quality impacts, including habitat and biological impacts.” See 40 C.FR.

§123.35()(1)().



Therefore, TCEQ has decided not to include speeific designation criteria in the permit language. TCEQ
may identify other criteria with sufficient water quahty impacts to warrant “designation” in the future; it
is not doing so at this time. Part IL.G. was deleted from the re-noticed permit and Part ILA.2. was revised

to state;
2. Designated MS4S‘ :

An MS4 that is outside an ‘ulrb:anizetl area thctt has bbeen. ’;desigitated” by TCEQ based on evaluation
criteria as required by 40 CFR §122.32(a)(2) or 40 CFR §122.26(a)(1)(v) and adopted by reference in
Title 30, Texas Administrative Code (TAC), §281.25, zs eligible for coverage under this general permit.
Following desigﬁatiozz, operators of small MS4s must obtain authorization under this general permit or
apply for coverage under an individual TPDES storm water permit within 180 days of notification of

their designation.
Allowable Non-Stornl Water Discharges

Comment 333:.
DAFB requests a deﬁnltlon for ¢ substantlal sources of pollutants and requests clarification on how these
sources are determmed and documented Houston comments that the permit lists non-storm water B
dlscharges that are allowed provided the MS4 operator has not determined that they are “substantial”
sources of pollutants However, the Phase T rules allow these discharges as long as they are not.
31gn1f1cant” sources of pollutants Houston asks whether TCEQ intends a different meaning. CTS
requests rev1smg the last phrase of the intr oductory par agraph prov1ded that they have not been
determmed by the per nnttee to be substantial sources of pollutants to the MS4,” to “unless they have

been detemnned by the pernnttee to be substantlal sources of pollutants.”

Response 333 -

The MS4 ope1 ator can deterrmne if certain non-storm water dlseharges to their system are a significant
contr 1but01 of pollutants to the1r system by nnplementlng their illicit dlscharge detection and elmnmtlon
MCM. 40 CF.R. §122 34(b)(3)(1v) 1ecommends v1sually screening outfalls during dry weather and
conducting field tests of selected pollutants as part of the procedures for locatmg priority areas. The
MS4 operator may determine that the source is a significant contributor based on a number of factors,

including: Observing the immediate receiving waters for signs of changes in the appearance or biological



communities; sampling the source and submitting the sample to laboratory analyses; and considering the

nature of the source and local water quality.

To maintain consistency with the federal rules at 40 C.F.R. §122.34(b)(3)(iii) and to Part IIL.A.3.(c) of
this permit, the introductory paragraph of Part II.B was changed in the re-noticed permit to: “The
following non-storm water sources may be discharged from the small MS4 and are not required to be
addressed in the MS4's Tllicit Discharge and Detection or othef minimum control measures, unless they
have been determined by the permittee or the TCEQ to be si gnificant contributors of pollutants to the
MS4: ...

Comment 334:

DFW, Farmers Branch, and Grand Prairie request a definition of what is included in “fire ﬁ ghting
activities” as used in Part ILB.(0) and request that the permit include a listing of the activities that are
exempted. Thé commenters indicate that some of the activities that may be confusing include the
washing of trucks at fire stations, runoff water from training exercises, and test water from fire

suppression systems.

Response 334: ‘

Discharges from fire fighting activities are those discharges that result following the emergency response
to a fire and the activities required to extinguish that fire. Fire fighting activities would nof include the
washing of trucks at fire stations, runoff water from training exercises, and test water from fire 4
suppression systems. Part ILB.(o) was modified in the re-noticed permit to: “discharges or flows from
fire fighting activities (fire fighting activities do not include washing of trucks, run-off water from

training activities, test water from fire suppression systems, and similar activities); . . W
Discharges Authorized By Another TPDES Permit

Comment 335:

DAFB suggests that the construction of the first sentence due to the placement of the word “only”
indicates that authorization is the single consequence possible and implies that there are additional, but
unspecified consequences other than authorization. DAFB recommends revising the permit language to:

“_ .. may be authorized under this TPDES general permit only if the following .. ..”



Response 335:
In response to the comment, Part I1.C.1. of permit was revised to: “Discharges authorized by an .

individual or other general TPDES permit may be authorized under this TPDES general pemlit only if

the following conditions are met: . . ..”
Compliance With Watet Quality Standards

Comment 336: '

GCHD asks who will make the determination that the dischargé will affect water quality. Group 1
comménté that this language would require small regulated MS4s to determine if storm water discharges
would cause or contribute to a violation of water quality standards or that the discharge would fail to
protect and maintain the existing designated uses of the receiving stream in order to be eligible for
coverage under this permit. They suggest revising the language to say that the discharges are not eligible
for éoverage under the permit if those discharges are determined by TCEQ to cause or contribute toa
violation of water quality standards. In the event a discharge is not eligible under this provision, TCEQ

should provide some level of general permit coverage until such time an individual permit is issued.

Response 336: ’

Tt is the responsibility of TCEQ to determine that the discharge would result in a violation of water N
quédi‘ty standards and to notify the applicant. The second sentence of Part IL.C.3. was modified in the re-
noticed permit to: “The executive director may require an application for an individual permit or

~ alternative g‘eneral permit to authorize discharges to surface water in the state if the executive director
determines that an activity will cause a violation of water qﬁality standards or is found to cause or

contribute to the impairment of a designated use of surface water in the state.”
Discharges to the Edwards Aquifer Recharge Zone -

Comment 337: ‘

Lloyd Gosselink and Carter & Burgess request deleting the following sentence from the second

paragraph: “All applicable requirements of the Edwards Aquifer Rule for reductions of suspended solids
in storin water runoff are in addition to the effluent limitation requirements and benchmark goals in this

general permit for this pollutant.” The commenters state that the only effluent limits in the permit are for

storm water runoff from concrete batch plants and that there are no benchmark goals set in permit.



Response 337:
The third sentence of the second paragraph of Part IL.C.5. was revised in the re-noticed permit to: “All
applicable requirements of the Edwards Aquifer Rule for reductions of suspended solids in storm water

runoff are in addition to the effluent limitation requirement found in Part VI.D. of this general permit.”

Comment 338:

TxDOT disagrees with the requirement in Part ILC.5. to attach the Water Pollution Abatement Plan to
the SWMP. TxDOT also requests revising the permit throughout so that the current requirements that
certain items “must be included in the SWMP,” instead state that the items must be “included or
referenced in the SWMP.” TxDOT believes this would allow the maintenance of supplementary or
additional detailed information in separate documents, thus keeping the SWMP at a more manageable

size.

Response 338:

The fourth sentence of the second paragraph of Part IL.C.5. was revised in the re-noticed permit to: “A
copy of the agency-approved Water Pollution Abatement Plans that are required by the Edwards Aquifer
Rule must either be attached as a part of the SWMP of referenced in the SWMP.”

Application for Coverage

Comment 339:

Farmers Branch, Cleburne, Harris County, Missouri City, TAOC, and V&E request that the permit define '
a deadline or time frame for the executive director to acknowledge and respond to an application for
coverage under this general permit. The commenters suggest considering the NOI and SWMP
administratively complete if TCEQ fails to respond within a specific time frame. V&E recommends a 45-
day time frame. Farmers Branch and Cleburne recommend a time frame of 90 days. Harris County,
Missouri City, and TAOC recommend a time frame of 60 days. TCCOS, Mathews & Freeland, and
Grapevine recommend using the following language in the general permit: “Within 30 days of the
submittal of the NOL the Executive Director shall determine either: (1) the NOI is complete and confirm
coverage by providing a notification and an authorization number; (2) the NOI is incomplete and derny
coverage until a completed NOI is submitted, or (3) the applicant is ineligible for coverage and require

an application for an individual permit be submitted. If TCEQ has not responded to a submittal of an



NOI within 30 days, the NOI is presumed complete and the applicant is eligible for coverage under the

permit” LI S 1

Response 339: 7 ( - B
Based on the partial remand of the Phase 11 rules by the U.S. 9th Circuit Court of Appeals on September
15, 2003, that permitting authority review is required for the NOJ, the provision automatically
authorizing coverage was removed from the re-noticed permit and the section was revised to state that
authorization does not occur until “the applicant is notified by TCEQ that the NOI and SWMP have been
administratively and technically reviewed and the applicant has followed the public participation ~ *

provisions in Part ILD.12.”

Comment 340:
NCTCOG, Farmers Branch, TCUC, and BCES comment that Part YII.D. 1.(a) does not address what the
deadline is for submitting an NOI if the permit effeétiVe date occurs after December 9, 2002. NCTCOG,
Farmers Branch, Cleburne, Harris Coimty, and TAOC request clarification of Whether the 90-aay time .
frame for submitting an NOI would appiy if the permit’s effective date is later than December 9, 2002,
and/or if the EPA deadline of March 10, 2003, for issuing the permit is not met. .'

i

Response 340: L :

The March 10, 2003, deadline is specifically stated in the federal rules for storm water discharges at 40
C.FR. §122.26(e)(9)‘a'd0vpted by reference by TCEQ at 30 TAC §281.25. To change the date Wotlld
require an amendment of the federal rules. HoWever, the permit provisions dllo_w MS4 operators 90 days -
following the effective date of the permit to submit an NOI for coverage under the permit. The 90-day
applicatidn time frame would begin the date the permit is issued and is not based on the March 10, 2003,

federal deadline. The time frame is established to provide a reasonable period for regulated MS4s to.

revise and finalize SWMPs for submitting with their NOL

Although the issuing of this permit and the deadline for application are beyond the federal deadline,
authorization of the dis‘cﬁarges is most reasonably regulated under a general permit. TCEQ does not
intend to initiate enforcement actions against regulatcd MS4s that méet the application deadline vin the
permit. Until the application is submitted and until authorization is obtained, TCEQ recommends that

MS4s implement those BMPs and other pollution prevention measures that they have developed in order



to ensure that storm water discharges do not threaten receiving water quality. In the re-noticed permit the

second sentence of Part ILD.1.(a) was deleted because the dates referenced are no longer applicable.

Comment 341:

TCCOS and Mathews & Freeland comment that the permit should include specific language consistent
with 30 TAC §205.4(c) explaining how the executive director will notify operators of small MS4s if they
are denied coverage under the permit. TCCOS and Mathews & Freeland also ask that the permit specify
a time frame for the submission of an individual permit application if coverage under the general permit
is denied. If coverage is denied they request allowing the operator of a small M S4 to discharge pursuant
to the terms of the general permit until the commission issues a final decision on an individual permit
application. TCCOS and Mathews & Freeland request using the following language in the general
permit: "If the Executive Director denies coverage under this general permit, the Executive Director
shall provide written notice to the discharger including, at a minimum, a statement of the basis for the
denial of coverage and a statement that the discharger has 180 days to submit an individual permit
application. An operator of a small MS4 that is denied coverage under this permit shall be authorized to
discharge pursuant to this general permit until the effective date of the commission's action on an

individual permit application.”

Response 341:

Denial of coverage under a general permit is controlled by 30 T AC §205.4(c) relating to denial of an
authorization or NOIL Denial of coverage under the permit would not necessarily require an individual
permit application. The rule also specifically states that in the event a discharger is denied coverage
under a general permit that the executive director will notify the discharger in writing (30 TAC
§205.4(c)(1)). In the re-noticed permit Part I1.D.1. was changed to add the following sentence: “Denial

of coverage under this general permit is subject to the requirements of 30 TAC §205.4(c).”

Comment 342

TCCOS and Mathews & Freeland comment that the permit does not include requirements found in 30
TAC Chapter 205 requiring general permits to describe the procedure for suspension of authorization.
TCCOS and Mathews & Freeland request the use of the following language to describe the suspension
procedure: "The executive director may suspend a discharger's authority to discharge under this permit
for the reasons specified in §205.4(d) of this title (relating to Authorizations and Notices of Intent) by

providing the discharger with written notice of the executive director's intent to suspend authority. The



written notice shall include a statement of the basis for this decision; a statement that the discharger's. . -
authorization under this general permit shall bé suspendéd on the effective date Of the commission's
action on an individual permit application (unless the commission provides otherwise), a statement that
an individual permit application must be submitted within 180 days of the notice, and a statement that the
executive director's decision is subject to be'ljng overturned pursuant to'§50.139 of this title (relating to -

Motion to Overturn Executive Director’s Decision.).”

Réspbnsé 342

30 TAC §205 .4(d)(1) requires the pérmit to describe the procedures for suspension of an authoriiatior‘x or
NOL ':Tl-lerefore,lthe re-noticed permit was revised to include a new Part IL.D.11. - Suspension of Permit -
Coverage, that states: '

“The executive director may suspend an authorization under this general permit for the reasons specified
in 30 TAC ‘§205."4(d)‘by providing the discharger with written notice of the decision to suspend that . -
aufhor‘ity,' and the written notice will include a brief statement of the basis for the decision. If the
decision requires an application for an individual permit or an alternative general permit, the written
notice will also include a statement establishing the deadline for submitting an application. The written
notice will state that the authorization under this general permit is either suspended on the effective date
of the commission's action on the permit application, unless the comrmission expressly provides -

otherwise, or immediately, if requir‘ed‘by the executive director.””
Storm Water Management Progfam (SWMP)

Comment 343 7
TCCOS and Maﬁl@WS’ & Freeland comment that the' permit states that to obtain authorization an MS4
operator must submit an NOI with an SWMP. Part ILD.3. refers to this submission as an “initial” SWMP
and the Fact Sheet states that the NOI will include a “description of the required” SWMP. TCCOS and
Mathews & Freeland note the inconsistericy in thesé¢ provisions-and seek clarification; Additionally,
TCCOS comments that the permit provisions do not adequately describe what tust be included in an
initial SWMP. TCCOS and Mathews & Freeland request revising the langudge in Part ILD.3. as follows:
“An initial storm water management program must be developed for eligible discharges that reach
Waters of the United States according to the requirements of Part III of this permit and a description of

the initial SWMP must be submitted with the NOI The initial SWMP should include a plan for the



development of BMPs and the measurable goals for each of the storm water MCMs in Part IIT of this
permit and must include a time line that demonstrates a schedule for the development and
implementation of the program throughout the permit term. The program must be completely
implemented by the expiration date of this general permit. If an MS4 operator determines changes to the

plan are needed, alterations can be made so long as the revisions are summarized in the annual report.”

Response 343: _

An applicant for coverage under the permit must submit an SWMP that describes the six MCMs and the
seventh MCM if the MS4 operator is also seeking to use that optional provision. Many MCMs may not
be fully developed and the applicant may need to provide a development and implementation schedule.
Such an SWMP would satisfy the application requirements. The specifics of the SWMP may be
modified throughout the term of the permit as the MS4 operator modifies the MCM:s to improve or more
efficiently control pollution. )

For consistency throughout the re-noticed permit, all references to an “initial SWMP” in the permit were
changed to “the SWMP” to avoid any perception that there are two Separate documents, a “SWMP” and
an “initial SWMP.” Also, the Fact Sheet was changed to state that an SWMP must be submitted with the
NOL

Comment 344:

Missouri City recommends revising the first sentence to clarify that an SWMP must be developed for
MS4s in urbanized areas with discharges to interconnected MS4 systems that subsequently drain to
waters of the U.S. Missouri City believes that the language as written may be construed to mean that

systems with no direct discharges to waters of the U.S. do not need to develop an SWMP.

Response 344:

The first sentence in Part TLD.3. was revised in the re-noticed permit to: “A SWMP must be developed
and submitted with the NOI for eligible discharges that will reach waters of the United States (U.S.),
including discharges from the regulated small M34 to other MS4s or privately-owned separate storm
sewer systems that subsequently drain to waters of the U.S. according to the requirements of Part IIl of

this general permit and submitted with the NOL”

Contents of the NOI



Comment 345: " - N
Houston comments that almost everywheré in the permit the regulated party is referred to as the MS4
operator, which includes both the owner and operator of the MS4.. However, for purposes of the content |
of the NOI, only information on the owner is required, Houston comments that TCEQ should require the
same information from both the owner and operator if the entity that operates, the MS4 is different from,

the owner of the MS4.

Response 345: et S
Part 11.D.4. of the re-noticed permit, Contents of the NOJ, and Part IL.D.5., Notice of Change (NOC) were
revised to delete references to the “owner” and instead require information regarding the “MS4
operator,” defined in the permit as “the owner or public entity that i§ responsible for the management and
operation of the municipal separate storrﬁ sewer system and is subject to the provisions of this general
permit.” Part ILD.4.(a) was revised to change the heading from “Owner Information” to “MS4 Operator
Information.” Additionally, the first sentence of Part ILD.5. was changed to the following: “If the MS4
operator becomes aware that it failed to submit any relevant fac‘cs,j or submitted incorrect information in
the ‘NOI, the correct information must be provided to the executive director in an NOC within 30 days

‘after discovery.”

Comment 346:

DEW asks if the word “any” in Part ILD.4.(b)(5) to provide “the name, mailing address, telephone
numbér, and fax number of any person(s) responsible for implementing or coordinating the SWMP”
refers to all persons 1'esponsibie for implementing the SWMP or implies one designee. Tarrant County,
NCTCOG, Farmers Branch, TCUC, Harris County, Missouri City, and TAOC recommend revising the
requirement to include the name of a “designated” person for clarification and to make the requirement
practical to implement. Tarrant County believes the SWMP, a more comprehensive document than the

NOI, would contain information about “any person(s).”

Response 346: , :
Part IL.D.4.(b)(5) was revised in the re-noticed permit to: “the name, mailing address, telephone number,
and fax number of the designated person(s) responsible for implementing or coordinating

impleméntation of the SWMP . . ..”

Comment 347:



TCCOS and Mathews & Freeland comment that Part IL.D.4.(b)(6) appears to require applicants to submit
the name of the SWMP or the name of the building where the SWMP is located. TCCOS and Mathews
& Freeland recommend changing this provision to clearly require the name, description, or the physical

location of the SWMP.

Response 347:
Part ILD.4.(b)(6) was revised in the re-noticed permit to: “either the physical address or a description of
the location of the SWMP .. ..”

Comment 348:

Lloyd Gosselink, Cleburne, and Carter & Burgess comment that the purpose is not apparent for the
requirement in Part ILD.4.(b)(7) to include on the NOI the name and address where the public can view
all applicable records and that the term “all applicable records” is ambiguous. Cleburne comments that if
a location must be provided for the general public to view records on demand, then the available records
should be restricted to the NOIL, original SWMP, and annual reports. The commenters state that the
availability of these documents should be determined pursuant to the Texas Public Information Act.
Lloyd Gosselink and Carter & Burgess comment that it is not necessary to identify in the NOI where the

documents are available.

Response 348:

Part ILD.4.(b)(7) was deleted from the re-noticed permit. The previous provision requires that the NOI
include information on the location of the SWMP. Part IV.A.3. specifies what records must be made
available upon written request by the public and was modified to specify that records other than the NOI
and SWMP requested from an MS4 operator are subject to the requirements of the Texas Public
Information Act. The revised section states that the NOT and SWMP must be made available to the
general public if requested in writing and that other records may be made available in accordance with

the Texas Public Information Act.

Comment 349:

TCCOS and MatlleWs & Freeland comment that requiring certification that the SWMP was developed
according to the provisions of the permit at the time of filing an NOI is premature given that only an
initial SWMP will be submitted with the NOL TCCOS and Mathews & Freeland request modifying the

permit to reference the “initial SWMP.”



Response 349: ; o 4
As noted in an earlier response, all references to an mmal SWMP” were changed to “the SWMP” in the
re-noticed permit to avoid any perception that there are two separate documents an “SWMP” and an
“initial SWMP.” This section requires the applicant to certify that the original SWMP subrmtted to_ |

TCEQ is a document that was prepared according to the provisions and requirements of the permit.

Comment 350:

TxDOT, DAFB, NCTCOG, Cleburne, Farmers Branch, F1 eese & Nlchols DFW Carter & Burgess
Grand Prairie, TCCOS, Mathews & Freeland, Grapevine, TCUC, Tarrant County, Hams County, and |
TAOC recommend defining the term “major waters” in Part I1.D.4.(9) and (10) because the requirement
to identify all receiving waters is overly burdensome. TCCOS and Mathews & Freeland recommeﬁd | ‘
deleting exther the word “ma] or” or that a more descriptive crlterla be used. NCTCOG, Falmers Br anch
and Freese & Nichols request deleting “the” and the term “waters of the Unlted States” substltuted
Lloyd Gosselink and Carter & Burgess recommend deleting the term and 1eplaomg it w1th the term
“classified segments” because that term is defined in 30 TAC‘§307“.3(a)(1 1). Group 1 requests del‘etmgv

the term and instead using the term “receiving watets.”

Response 350:
Part IL.D.4.(9) and (10) were deleted and the following Part I1.D.4.(8) was added in the re—notlced permlt

(8) the name of each classified segment that receives discharges, directly or indirectly, from the MS4. If
one or more of the discharge(s) is not directly to a classified segment, then the name of the ﬁrst classified

segment that those discharges reach shall be identified . . ..

Comment 351 , N | _

TxDOT states that they cullrently review projects based on the most current EPA ai)prosled CWA,
§303(d) list, which was published in 1999, TXDOT suggests ehaﬂgilag t_he language in Part II.D.4.b.(10) |
from “are on the latest CWA §303(d) list” to “arc on the latest BPA approved CWA §303(d) list” to

avoid confusion regarding what list is applicable.

Response 351:
The phrase “approved CWA §303(d) list” was added to Palt IL.D 4.b. (10) in the re-noticed permit.



Notice of Change (NOC)

Comment 352:

NCTCOG, Farmers Branch, TCUC, and DAFB request that the permit be more specific about the
changes that would require an NOC. TAOC and Clebummne request defining what changes require an
NOC. Farmers Branch suggests removing the term “relevant” because it is unclear. TAOC requests

development of an NOC form.

Respoﬁse 352: ‘

Currently NOCs are provided by MS4 operators to the executive director in the form of a letter. The
development of NOC forms is currently being considered for a number of existing TPDES general
permits and will also be considered for this permit. The second sentence of Part ILD.5 was revised in the
re-noticed permit to: “If any information provided in the NOI changes, an NOC must be submitted

within 30 days from the time the permittee becomes aware of the change.”
Notice of Termination (NOT)

Comment 353:
DAFB comments this section refers to NOTs while the language regarding NOTs follows this section

and requests reversing in order these sections of the permt.

Response 353:
TCEQ declines to change the order of the sections, but in the re-noticed permit the title of Part IL.D.7.

was changed from “Terminating Coverage to “Notice of Termination (NOT).”
Signatory Requirement for NOI, NOT, and NOC Forms

Comment 354:

Tarrant County suggests including the actual "I certify . . ." language found in 30 TAC §305.44 because
this program may involve local government staff who are not familiar with the legal details regarding the
signatory requirement. Tarrant County states that this could simplify the preparation of these documents

and also stresses the importance of complying with SWMP provisions. Cleburne asks if this section



should also include a reference to certification requirements, such as the certification statement in 30

TAC §305.44(b) and whether the certification statement should be signed as required by that rule.

Rcsponse 354" - ‘

The signatory portion of the NOI and NOT forms will include the certification statement. Due to the
Variéd'types 6f operators of small MS4 systems, it is necessary for applicants to review 30 TAC §305.44.
to identify what level of éuthority is required to sign the appropriate forms.. However, Part I1.D.8. was
revised in the re-noticed permit to more clearly reference the applicable TAC requirement: “NOJ, NOT,
and NOC forms must be signed and certified consistent with 30 TAC §305.44(a) and (b) (relating to
Signatories to Applications).” | ' ‘ |

Fees -

Comment 355: ‘ |

V&E comments that MS4s “are separate and distinct from sanitary sewer systems and do not involve the
introduction of waste waters to waste treatment facilities.” V&E further comments that storm water and
specifie‘d non-storm water discharges authorized under the permit are not wastewater and that it is
inappropriate to make these discharges subject to a “wastewater service fee.” V&E and Houston
recommend the removal of this waste treatment inspection fee from this permit. Cleburne requests
1irf1iting fees to the $100 application fee and the $100 annual inspection fee, and not include watershed

monitoring and assessment fees.

Response 355:

The Waste Treatment Inspection Fee and the Water Quality Assessment Fee were combined into a single
Water Quality Fee under 30 TAC Chapter 21. There is no longer an annual watershed fnonitoring and
assessment fee. The application fee is based on the cost to the agency for pi‘ocessing the application and
tracking the information in an electronic database. The annual water quality fee is utilized to help fund
the agency’s inspection programs that ensure compliance with the TPDES permitting program.
However, the second paragraph of Part IL.D.9 regarding waste treatment inspection fees was revised in
the re-noticed permit to: “A permittee authorized under this general permit must pay an annual Water.
Quality fee of $100 under Texas Water Code, §26.0291 and 30 TAC Chapter 205 (relating to General

Permits for Waste Discharges).”



Permit Expiration

Comment 356:

Harris County and Cleburne note that if the general permit is not renewed, MS4s must submit an
individual permit application at least 180 days before the expiration date. Harris County requests adding
the following language: "TCEQ must notify the permittee of its intent to not renew this permit at least
240 days before the expiration of this permit." Cleburne suggests requiring TCEQ notify MS4 operators
in writing one year in advance of permit expiration if the permit will not be renewed. DFW asks what
permitted MS4s would need to do if the decision is made that the general permit will not be renewed, but

it is not announced at least 180 days prior to the expiration date.

Response 356:

30 TAC §205.5(d) requires that, if the commission is not proposing to renew a general permit at least 90
days before its expiration date, dischargers authorized under the general permit must submit an
application for an individual permit before expiration of the general permit. It further states that ifan
application for an individual permit is submitted before expiration of the general permit, authorization
under the expired general permit remains in effect until the individual permit application is issued or

denied.

Therefore, Part 11.D.10.(d) was revised in the re-noticed permit to: “If the commission does not propose
to reissue this general permit within 90 days before the expiration date, permittees must apply for |
authorization under a TPDES individual permit or an alternative general permit. If the application for an
individual permit is submitted before the expiraﬁon date, authorization under this expiring general permit

remains in effect until the issuance or denial of an individual permut.”

Permitting Options

Comment 357:

CTS requests changing the phrase in the second sentence of Part ILE.1. from “regardless if the systems

are physically interconnected . . . to “regardless whether the systems are physically interconnected . . ..”

Response 357:



The second sentence of Part TLE.1. was modified in the re-noticed permit to: “Multiple small MS4s with
separate operators must individually submit an NOI to obtain coverage under this general permit,
regardless of whether the systems are physically interconnected, located in the same urbanized area, or

are located in the same watershed.”

Comment 358: » _ ‘ ,
Missouri City requests revising the fourth sentence in Part ILE.1. to: “These MS4 operators may -
combine or share efforts in meeting any or all of the SWMP requirements stated iﬁ Part ILD.3. or Part Ill
of this general permit.” Missouri City also requests adding a new sentence prior to the final sentence of
the paragraph that states: “These MS4 operators must submit a SWMP that is either, separate from or
shared with the other MS4 operators who are operating MS4s that are interconnected or located in the

same urbanized area or located in the same watershed.”

Response 358: ’ B o
The fourth sentence of Part ILE.1. was revised in the re-noticed permit to: “These MS4 operators may |
combine or share efforts in me'eting any or all of the SWMP requirements stated in Part III of this general
permit.” This will allow applicants With a shared SWMP to concurrently submit separate NOIs and
attach to them a single shared SWMP that names each of the participating MS4 operators. The requested
additional sentence is not necessary, as the permit clearly states that each MS4 operator must submit an
NOI and attached SWMP. This is a requirement regardless of whether the systems or interconnected or

Jocated in the same urbanized area.,

Comiment 359: PN . ,
Harris County requests that in the last sentence of Part ILE.1.(a) the phrase “a copy of the submitted NOI

may be readily available” be modified by replacing “may” with “must.”

Response 359:

The re-noticed permit was modified accordingly.

Comment 360: ‘
Tyler comments that the language in Part ILE. differs from the fact sheet, which references co-permittees.

Tyler states that the permit encourages cooperation without making the separate MS4s co-permittees, but

that the fact sheet language may lead to confusion.



Response 360:
The fact sheet was modified for the re-noticed permit to remove the term “co-permittee” to better

illustrate the intent of sharing SWMP implementation responsibilities.
Waivers

Comment 361:

DAFB comments that this part addresses two waiver options, but nowhere in the permit is there language
to specifically identify what the options are. DAFB requests using subparagraph titles to specify that
Part ILF.1 is Waiver Option 1 and Part ILF.2 is Waiver Option 2.

- Response 361:

Part ILF.1. and Part ILF.2. were revised in the re-noticed permit to: 1. Waiver Option 1: The system
serves a population of less than 1,000 within an urbanized area and meets the following criteria . . .”
and “2. Waiver Option 2: The system serves a population under 10,000 and meets the following

criteria. . . ..

Comment 362:

Cleburne believes the permit should include the waiver request form so MS4 operators will know what
specific information is required and will be able to make the request in a timely manner. Because the
waiver form has not been published, operators should only be required to have their form submitted by
the March 10, 2003, or other deadline, not have the waiver approved by that date. Cleburne comments
that the MS4 operator should not be held responsible for the amount of time TCEQ will take to review

and approve the waiver.

Response 362: ’

Inclusion of the waiver request form in the permit would limit the ability to revise the form during the
term of the permit. The time frame for obtaining a waiver was modified in the re-noticed permit for
consistency with the time frame for obtaining authorization. The following language was added at the

end of the first paragraph of Part ILF. in the re-noticed permmt:

A provisional waiver from permitting requirements begins two days after a completed waiver form is

postmarked for delivery to the TCEQ. Following review of the waiver form, the executive director may:



1) determine that the waiver form is complete and confirm coverage under the waiver by providing a
notification and a waiver number,.2) determine that the waiver form is incomplete and deny the waiver
until a completed waiver form is submitted, or 3) deny the waiver and require that permit coverage be

obtained.
Storm Water Management Program

Comment 363; - ‘ i ‘ ‘

HCFCD comments that the requirement to prepare an SWMP appears restricted to MS4s where storm
water discharges reach waters of the U.S. HCFCD is concerned that regulated small MS4s who |
discharge into a larger MS4 will incorrectly conclude that waters leaving their systems do not 1‘each
waters of the U.S. and will reach the conclusion that they are not obligated to develop and implement an
SWMP. HCFCD urges that the permit include language indicating that MS4s with discharge.s to other
MS4 systems draining to waters of the U.S. must prepare and implement an SWMP.

Response 363: .A

Authorization for discharges from a small MS4 or from construction sites where the MS4 operator is the
construction site opérator is required whether the discharge is directly or indirectly to waters of the -
United States. The first sentence of Part 1L was revised in the re-noticed permit to: “To the extent
allowable under state and local law, a SWMP must be developed and implemented according to the
requirements of Part III of this general permit, for storm water discharges that reach waters of the United

States, regardless of whether the discharge is conveyed through a sepé.fately operated storm sewer.,”

Comment 364: . ‘ L
HCFCD comments that the fourth line of the first paragraph contains a grammatical error and shbuld read
“to the maximum extent practicable and to effectively prohibit . . ..” ‘Cleburne comments, that the
sentence “the storm water management program must be developed to prevent pollution in storm water to
the MEP, effectively prohibit i'llbicitrdischarges to the system” is unclear. Cleburne requests rephrasing
the sentence. ‘ |

i

Response 364:



The second sentence of Part I was revised in the re-noticed permit to: “The SWMP must be developed
to prevent pollution in storm water to the maximum extent practicable (MEP) and to effectively prohibit

illicit discharges to the system.”

Comment 365:
Dodson comments that the language of each of the MCMs is not consistent and requests that the
beginning of each MCM include the following language: “The MS4 operator must . . ..” This additional

language will help MS4 operators understand the minimum requirements.

Response 365:

The following two sentences were added to the first paragraph of Part III of the re-noticed permit: “The
small MS4 operator must develop the SWMP to include the six minimum control measures described in
Part IILA.1. through 6. The MS4 operator may develop and include the optional seveﬁth minimum

control measure in Part IILA.7.”
Public Education and Outreach On Storm Water Impacts

Comment 366:

TxDOT and Carter & Burgess comment that the public education requirements are less flexible, more
prescriptive, counterproductive, and potentially more costly to Phase II MS4S. than those required by
EPA. TxDOT believes that the specific list included in Part [IL.A.1.(a) limits the flexibility necessary for
some agencies to develop educational programs that are appropriately tailored to both the community and
the MS4 operator’s responsibility and function within that community. TxDOT requests omitting or
referring to the specific community constituents listed in Part IL.A.1.(a) as examples of groups with the

MS4 that may be targeted.

TCCOS and Mathews & Freeland comment thét the permit language in this subpart is confusing because
it appears that small MS4 operators are required to either distribute educational materials or conduct
equivalent outreach activities. However, TCCOS and Mathews & Freeland contend that the list of
groups to inform within the MS4 area and the content included in the outreach only appear to apply to the
second option. TCCOS and Mathews & Freeland request revising the permit after the description of item
1to: A section of the SWMP must be developed to include: (a) A pitblic education program to distribute

educational materials to the community; or (b) Equivalent outreach activities that will be used to inform



the following groups within the MS4 area .. .. DAFB requests changing in Part IILA.1 .(a) the word
“QutreaCh”with “outreach program.” DAFB also recommends changing the words ‘‘minimize their .

impact” to “minimize the impact.”

Response 366:

A list of specifié grotps was included in the permit to demonstrate the many segments of the public that
this MCM should address. The re-noticed permit was modified to allow flexibility when detérmining -
what groups to target. Part [IL.A.1(a) was revised to: “A public education program must be developed to
distribute educational materials to the community or to conduct equivalent outreach activities that will be
used to inform the public. The MS4 operator may determine the most appropriate sections of the
population at which to direct thé program. The MS4 operator must consider the following groups and the

SWMP must provide justification for any listed group that is not included in the program .. .”

Additionally, the concluding paragraph of Part IIL.A.1.(a) was modified in the re-noticed permit to: “The.
outreach must inform the public about the impacts that pollution in storm water run-off can have on
water quality, hazards associated with illegal discharges and improper disposal of waste, and ways they

can minimize their impact on storm water quality.”

Comment 367:" e SRR ‘ .

DFW, Lloyd Gosselink, Dodson, Carter & Bufgess,‘ Dodson, TCCOS, and Mathews & Freeland comment
that the meaning of the term “reasonable attempt” used in Part TIL.A.1.(b) is unclear. The commenters

" request either defining or deleting the term. 'DAFB requests revising the permit language that states:
“Via documentation, the MS4 operator must ensure that a reasonable attempt was

made .. .” to: “The SMS4 operator must ensure that a reasonable attempt was nia;de ... and'maintain
documentation thereof.”‘ HCFCD suggests the wording: “During program implementation, the MS4
operator must document that reasonable attempts to reach all constituents within the MS4 area to meet
this measure were made.” TCCOS and Mathews & Freeland comment that the term ‘ensure” aé used in
this subpart is subjective and should not be used in the permit. TCCOS and Mathews & Freeland also
comment that the term “constituents” is confu'sin’g because it is not used properly, as it means “one who

' authorizes another to act for him or one of a group who elects another to represent him in public office.”

NCTCOG, Freese & Nicliols, and Farmers Branch request deleting “all” from paragraph (b). Tarrant

: COuhty recommends reserving the terms “must” and “all” for permit elements that are likely to result in



enforcement actions by TCEQ. Tarrant County suggests changing “must ensure that a reasonable attempt
"0 “should ensure . . .” and remove the word “all” in front of “constituents.” Group 1 requests
modifying the language from “all constituents . . » to “the community . . .” and notes that there is no
requirement in the federal rules that all constituents must be reached within an urbanized area. Cleburne

' recommends changing Part IIL.A.1.(b) to: “The MS4 operator must ensure and document that a

reasonable attempt was made to reach all constituents within the MS4 area to meet this measure.”

Response 367:

Part IILA.1.(b) was revised in the re-noticed permit to: “The MS4 operator must document activities
conducted and materials used to fulfill this control measure. Documentation shall be detailed enough to
demonstrate the amount of resources used to address each group. This documentation shall be retained in

the annual reports required in Part IV.B.2. of this general permit.”
Public Involvement/Participation

Comment 368:

Farmers Branch, DAFB, TCCOS, Dodson, Lloyd Gosselink, Group 1, and Mathews & Freeland question
the use of the phrases “all constituents” and “sufficient opportunities” used in this section. NCTCOG
and Farmers Branch recommend deleting paragraphs (a) and (c) from the permit language or if the
paragraphs remain, deleting the word “all” from paragraphs (a) and (b) and changing the word “must” to
“may or should” in paragraphs (a) and (b). NCTCOG and Farmers Branch comment that paragraph (b) is
sufficient for compliance at the level that most Phase Il entities are capable of with their limited

Tesources.

Tarrant County asks for an evaluation of the terms “all” and “must” for appropriate usage in this section.
If the term “must” is retained, then it should only apply to Part IILA.2.(b), resulting in the deletion or
modification of both (a) and (c). The reason for this is the inordinate amount of limited resources that
are spent by an MS4 operator on this measure. EPA’s Phase Il model permit required the wording in (b),
but did not require the degree of expenditures and time that are expressed in both (a) and (c). TCCOS, |
Freese & Nichols, and Mathews & Freeland comment that the requirements of this subpart exceed EPA
requirements that require small MS4s comply with state and local public notice requirements. TCCOS
and Mathews & Freeland request revising the permit language to limit the requirement to mirror EPA’s,

thereby deleting language in (a) and (c).



Cleburne recommends déleting Part III.A.2.(c) because it is redundant and recommends adding the .
sentence “Public involvement and participation program efforts must be documented” to Part II_I.A.Z‘.‘(a),‘
Additionally, Cleburnie suggests the statement exempting corréotional facjlities from this control would .
then become subpart (b) and read as follows, (b) Correctional facilities will not be required to implement
this MCM.

Group 1 comments that ﬂle second sentence of Part IILA.2.(a) clevates an EPA recomnﬁendation to a
requirement and requests modifying the sentence to state: “It is recommended that the program include

provisions to allow opportunities for all constituents within the MS4 area to participate in the storm

water management program development and implementation.”

Response 368: B
Part IILA.2. was revised in the re-noticed permit to consolidate (a), (b), and (c) into a single statement of .

what the MCM requires and to follow the language in 40 C.F.R. §122.34(b)(2)(i). - The modified section

was changed to:
2. Public Involvement/Participation

The MS4 operator must, at a minimum, comply with any state and local public notice requirements when
- implementing a public involvement/participation program.‘ It is recommended that the program include
provisions to allow all members of the public within the MS4 the opportunity to participate in SWMP

development and implementation.. Correctional facilities will not be required to implement this MCM.
Illicit Discharge Detection and Elimination

Comment 369: ‘ : : » : v
TCUC, BCES, TAOC, TxDOT, Tarrant County, and Harris County comment that wherever this section

" requires MS4s to establish an ordinance or other regulatory mechanism, it needs to include the statement
“to the extent allowable under state and local law.” V&E requests modifying the illicit discharge
detection and elimination MCM to include the phrase “to the extent allowable under stafe and logal law.”
NCTCOG requests including the allowance for “other regulatory mechanism” in‘ all sectiogs 1:'équiring an

ordinance.



Response 369:

The final NPDES Phase II federal storm water regulations, 64 FR 68721, 68766 (1999) state that a small
MS4 cannot simply fail to pass ordinances necessary to administer and enforce the required MCMs that
constitute the bulk of the SWMP. The regulations state that “a small MS4 operator that seeks to
implement a program under section 40 C.F.R. §122.34(b) may omit a requirement to develop an
ordinance or other regulatory mechanism only to the extent its municipal charter, state constitution or
other legal authority prevents the operator from exercising the necessary authority.” The third sentence
of Part II1.A.3.(a) was revised in the re-noticed permit to: “To the extent allowable under state and local
law, an ordinance or other regulatory mechanism must be utilized to prohibit and eliminate illicit

discharges.”

Additionally, Part TIL.A.3.(a)(2) was changed to: “The SWMP must include appropriate actions and, to
the extent allowable under state and local law, establish enforcement procedures for removing the source
of an illicit discharge. Where the permittee lacks the authority to develop ordinances or to implement
enforcement actions, the information regarding the illicit discharge may be referred to the TCEQ’s

regional field office.”

Comment 370: v

NCTCOG comments that the federal storm water regulations list certain non-storm water discharges that
require addressing only if determined to contribute pollutants. However, Part IILA.3.(b) states that these
discharges “must be considered by the permittee to determine if they are a significant contributor of
pollutants to the MS4.” NCTCOG comments that this seems to remove the assumption that these
discharges are allowable. NCTCOG asks that TCEQ provide guidance to clarify that the intent of
TPDES is not to exceed NPDES provisions on allowable discharges. Group 1 comments that the current
language opens the door for monitoring programs and studies that are clearly excluded from the Phase II
program and asks how MS4 operators are to determine if discharges are a significant contributor of
pollutants. Group 1 requests modifying the language as follows: “All non-storm water flows, including
those listed in Part ILB. and Part VILB., must be addressed by the permittee only if they are identified as
a significant contributor of pollutants to the MS4.” Freese & Nichols recommends the following revision
to the language because it does not agree with Part IL.B. “If the non-storm water discharges, including
those listed in Part ILB. and Part VILB, are determined to be significant contributors, they must be
considered by the permittee.” Grand Prairie recommends that this section include an assumption that

these non-storm water discharges are not significant contributors of pollutants to the MS4 because 1t



believes that the language as written implies that sampling or some other type of detection are required

for these discharges.

Response 370: , , e , o : :
This section is in accordance with the final federal Phase:Il regulations. 40 C.F.R.§122.34(b)(3)(iii)
states that small MS4s must address certain categories of non-storm water discharges *“only if you |
identify them as significant contributors of pollutants to your small MS4.” The categories of non-storm
water discharges listed in §122.34(b)(3)(iii) are those listed in Part IL.B.(a) - (0) of the permit. It is not
the intent to require that the MS4 operator perform water quality studies or to require moﬁitoring

programs to test and verify the effect of the listed “allowable” non-storm water discharges.

One option the MS4 operator has is to incorporate the consideration of non-storm water discharges as a
part of a dry weather screening program, which complies with the permit requirement for the illicit .
discharge detection and elimination MCM. . To implement the MS4 operator would screen the entire o
system within the five-year term of the permit for dry weather flows. When a flow is detected, itis
traced to the source. If it is determined that the flow is a non-storm water source listed in Part ILB or.
Part VLB, it is an allowable non-storm discharge, unless the MS4 operator determines it is a significant
source of pollutants. In making this determination, the MS4 operator may consider the conditions of the
receiving water, noting any change that can be attributed to the dry weather flow, such as color, foam,
changes in the aesthetic qualities, or obvious toxic effects to aquatic organisms and algal czormnunit‘iga‘s.‘ ‘
The MS4 operator may also consider the physical character of the discharge itself, Finding the sourcie as
a potentially allowable non-storm water discharge and lacking the example iﬁdications for the p1{<f:s¢1j.ce
of significant pollutants the MS4 operator could conclude that the source is not a significant source of

- pollutants. -Alternatively, if the discharge remains suspect, the MS4 operator can sample and conduct.

[

“laboratory analyses for a range of suspected pollutants. .

However, the first sentence of Part1ILA.3.(b). was revised in the re-noticed permit to include the
following clarification: “Non-storm water flows listed in Part ILB and Part VI.B. do.not need to.be
considered by:the MS4 operator as an illicit discharge requiring elimination unless the operator of the

MS4 or the executive director identifies the flow as a significant source of pollutants to the MS4.”

Comment 371:



TCCOS and Mathews & Freeland comment that fhe permit does not explain the difference between illicit
discharges and non-storm water discharges and asks why two separate programs are necessary. TCCOS
and Mathews & Freeland request that TCEQ revise the permit to require only a single program to “detect
and eliminate purposefully constructed connections between industrial processes and éewage collection
systems and the MS4.” TCCOS and Mathews & Freeland request combining and revising subparts (a) -
and (b) to state:

(a) Illicit Discharges: A section within the SWMP must be developed to establish.a program to detect
and eliminate illicit connections to the MS4. The SWMP must explain how the entire MS4 will be
inspected for illicit connections during the term of the permit and what methods will be used to eliminate
such connections. If the non-storm water flows originate from the activities conducted by persons other
than the permittee, the method to eliminate such connections may be limited to the permittee giving

notice to TCEQ of such illicit connections.

Dodson cormments that there may be confusion regarding items (b) and (c) and asks whether incidental
non-storm water discharges also will be addressed when the MS4 evaluates all its non-storm water
discharges as part of the MCM. Dodson requests deleting item (c). Cleburne comments that the last
sentence of Part TIL.A.3.(c) is redundant since detection and elimination of illicit discharges is required in

Part ILA.3.(a). DAFB requests a definition of “illegal dumping” as the term is used in Part III.A.B'.(b).

NCTCOG comments that federal storm water regulations list certain non-storm water discharges that
require addreséing only if determined to contribute pollutants. However, the permit states that these
discharges must be considered by the permittee to determine if they are significant contributors of
pollutants to the MS4. NCTCOG comments that this seems to remove the assumption that these
discharges are allowable. At minimum, TCEQ should provide guidance to clarify that the intent of
TCEQ is not to exceed NPDES provisions on allowable discharges. Group 1 comments that the current
language opens the door for monitoring programs and studies that are clearly excluded from the Phase II
program and asks how MS4 operators are to determine if discharges are a significant contributor of

pollutants.

Group 1 requests modifying the language as follows: “All non-storm water flows, including those listed
in Part ILB. and Part VILB., must be addressed by the permittee only if they are identified as a significant

contributor of pollutants to the MS4.” Freese & Nichols recommends the following revision to the



language because it 'does not agree with Part [LB.: “If the non-storm water discharges, including those
listed in Part II.B‘. and Part VILB, are determined to be significant contributors, they must be considered.
by the permittee.” Grand Prairié recommends that this section include an assumption that these non-
storm water discharges are not significant contributors of pollutants to the MS4 because it believes that
the language as written implies that sampling or some other type of detection is required for these -

discharges.

‘Response 371 ‘
This MCM requires that the MS4 operator either identify and eliminate illicit discharges to the MS4 or
develop a protocol for allowing certain non-storm water discharges. Illicit discharges may include
unregulated wastewater coniributions to the MS4 that may stem from direct purposefully constructed
illicit‘ connections, frorri_accidental connections, or simply from improper disposal practices. ‘Therefore,
this requirement cannot be limited to only “purposefully constructed connections.” Similarly, the MS4 -
operator must eliminate other non-storm water discharges, including those listed in Part ILB. of the

p‘e‘n"nit, when it determines that these sources are significant contributors of pollutants to the small MSA4.

It is not the intent to require that the MS4 operator perform water quality studies or to require monitoring
" programs to test and verify the effect of the listed “allowable” non-storm water discharges. Illicit

discharge is defined at 40 C.F.R. §122.26(b)(2) as any discharge to a municipal separate storm sewer that
is not composed entirely of storm water, except discharges pursuant to an NPDES permit and discharges |
resulting from fire fighﬁng activities. The final NPDES Phase II federal storm water regulations, 64 FR
68721, 68756 (1999) further state: “‘As detailed below, other sources of non-storm water, that would . -
otherwise bé considered illicit discharges, do not need to be addressed unless the operator of the MS4
identifies one or more of them as a significant source of pollutants into the system.” Part IILLA.3.(b) and |

(c) were merged into a new (b) in the re-noticed permit as follows:
(b) Allowable Non-Storm Water Discharges

Non-storm water flows listed in Part IL.B and Part VI.B. do not need to be considered by the MS4
operator as an illicit discharge requiring elimination unless the operator of th.é MS4 or the executive
“director identifies the flow as a significant source of pollutants to the MS4. In liey of considering non-

storm waler sources on a case-by-case basis, the MS4 operator may develop a list of common and

incidental non-storm water discharges that will not be addressed as illicit discharges requiring



elimination. If developed, the listed sources must not be reasonably expected to be significant sources of
pollutants either because of the nature of the discharge or the conditions that have been established by

" the MS4 operator prior to accepting the discharge to the MS4. All local controls and conditions
established for these discharges must be described in the SWMP and any changes from the initial SWMP

must be included in the annual report described in Part IV.B.2. of this general permit.

Comment 372:

NCTCOG, TCCOS, TxDOT, Cleburne, Group 1, and Mathews & Freeland comment that the mapping
requirement in the permit requires more than what is required by the federal NPDES regulations.
NCTCOG comments that requiring the MS4 operator to detail the location of all major outfalls, provide
the source of information used to develop the map, provide information on how the outfalls were

~ verified, and how the map will be regularly updated places a heavy burden on MS4s that have limited
resources for accurate mapping. TCCOS and Mathews & Freeland request revising the mapping
requirement to allow individual MS4 operators to develop maps that are appropriate for their needs.
TCCOS and Mathews & Freeland request revising this subpart of the permit to state the following: 4
map of the storm sewer system must be develgped and must include the following: (1) the location of all
outfalls, (2) the names and locations of all waters of the U.S. that receive discharges from the outfalls;
and (3) any additional information needed by the permittee to implement its SWMP. TCCOS and
Mathews & Freeland request that the permit require that the map itself contain a brief description of how
it was developed, to avoid vast amounts of information being contained within the SWMP. Group 1
comments that the federal rule does not require the MS4 operator to include the source of information
used to develop the storm sewer map, including how the outfalls were verified and how the map will be

regularly updated in the SWMP and 1'ecommendé deleting this requirement.

Harris County and TAOC request revising the phrase “the location of all major outfalls” to “the location
of all major outfalls or other sites that will allow the permittee to locate and trace illicit discharges to the
MS4.” Tarrant County requests modifying the permit from “the location of all major outfalls” to “the
location of all major outfalls or other sites that will allow the permittee to locate and trace illicit
discharges to the MS4.” Group 1 recommends affording small municipalities the flexibility to trace
illicit discharges from the identified source at the receiving stream without the use of detailed storm
sewer collection system maps, if feasible. Harris County and TAOC comment that requiring the MS4
operator to show the locations of all waters of the U.S. receiving discharges from the outfalls is overly

broad and burdensome and request deleting it from these subsections.



Response 372: . T N - S et
The federal regulations at 40 C.F.R. §122.34(b)(3-)(ii)(A) and adopted by reference in 30 TAC §281.25
state that a small MS4 operator must develop f‘é storm sewer syétem map, showing the location of all |
outfalls and the names and location of all waters of the United States that receive discharges from those
outfalls.” The mapping requirement does not distinguish between “maj or outfalls” and other outfalls.
Additionally, the requirement that the MS4 operator show the location of all waters of the U.S. receiving

discharges follows the federal requirement.

Part IILLA.3.(c)(1) was revised in'the re-noticed permit to require that the storm sewer map show the
location of all outfalls:and to name and locate waters of the U.S. that receive discharges from these
outfalls. MS4 operators may include any additional features or information, including information on

how the map was developed, that are advantageous to their needs, Part ILA3.(d)(1) was changed to:
(1) A map of the storm sewer system must be developed and must include the following:

(i) the location of all outfalls;

(ii) the names and locations of all waters‘of the U.S.v that receive discharges from the outfalls; a(zd
(iii) any additional information needed by the permittee to implement its SWMP.

Comment:373: ‘
TCCOS and Mathews & Freeland request that the permit clarify that the storm sewer map may be

developed during the term of the permit.

Response 373: «

The federal regulations allow MS4 operators up to five years from the date this permit is issued to fully
develop and implement their SWMP (40 C.F.R. §122.34(a)). The map is a part of the SWMP and, as
such, must be' fully developed prior to the end of tﬁe five-year permit term. Therefore, an MS4 operator
may continue to develop the map.throughout the term of the permit. A sentence was added at the end of
the introductory paragraph to Part IIL in the re-noticed permit that states: “Small MS4s have five years
from the date of issuance of this general permit to fully implement their SWMP.” This sentence clarifies

that this time frame applies not only to the storm sewer map, but to the entire SWMP.



Pollution Prevention/Good Housekeeping for Municipal Operations

Comment 374:

Group 1 requests modifying the language in Part I11.A.4.(a) as follows: “Develop and implement an
operation and maintenance program that includes a training component and has the ultimate goal of
preventing or reducing pollutant runoff from municipal operations.” TCCOS and Mathews & Freeland
request, in order to avoid ambiguity, that TCEQ use the language of the EPA’s rule to define the scope of
this MCM as follows: 4. Pollution Prevention/Good Housekeeping for Permittee Operations: A section
 within the SWMP must be developed to establish an operation and maintenance program that includes a
training program and has the ultimate goal of preventing or reducing pollutant runoff from operations
controlled by the operator of the small MS4. The program must include employee training to prevent or
reduce storm - water pollution from activities such as park and open space maintenance, fleet and

building maintenance, new construction and land disturbances, and storm water system maintenance.

Response 374:
To more closely follow the federal rule for the pollution prevention/good housekeeping MCM at 40
C.FR. §122.34(b)(6)(1), Part I.A.4 and A.4.(a) were modified in the re-noticed permit to:

4. Pollution Prevention/Good Housekeeping for Municipal Operations

A section within the SWMP must be developed to establish an operation and maintenance program,
including an employee training component, that has the ultimate goal of preventing or reducing pollutant’
runoff from municipal operations.

(a) Good Housekeeping and Best Management Practices (BMPs)

Housekeeping measures and BMPs (which may include new or existing structural and non-structural
controls) must be identified and either continued or implemented with the goal of preventing or reducing
pollutant runoff from municipal operations. Examples of municipal operations and municipally owned

areas include, but are not limited to . . ..

Comment 375:



Group 1 requests modifying the language at Part II1. A:4.(b) as follows: “Using training materials that are
available from EPA, your State, Tribe, or other organizations, your program must include employee
training to prevent and reduce storm water pollution from activities such as park and open space .
maintehance, fleet and building maintenance; new construction and land disturbances, and storm water

system maintenhance.”

- Response 375:

Although the permit language does not limit the MS4 operator. from obtaining training materials froma -
sepﬁrate source, the language of Part IIL.A.4.(b) in the re-noticed permit was revised to: “A training .
proga-ém must be developed for all employees responsible for nlugicipal operations subject to the
pollution prevention/good housekeeping program. The training program must include training mateﬁals
directed at preventing and reducing storm watér pollution from municipal operations. Materials may be
developed, or obtained from the EPA, states, or other organizations and sources. Examplés or

descriptions of training materials being used must be included in the SWMP.”

Comment 376: : ‘ : L
TCCOS and Mathews & Freeland comment that the Part IILA 4.(d) states that wastes must be properly

disposed of and asks what is meant by “waste” in this provision. TCCOS and Mathews & Freeland ask if

it includes all of the MS4, which would include all municipai.streets.

Response 376: v ‘
The provision includes waste removed from the MS4, which would include streets that are designed and
utilized for storm water conveyance and from maintenance of any storm water control structures. For
‘clarification, the first sentence of Part III.A:4.(d) was changed in the re-noticed permit to: “Waste
removed from the MS4 and waste that is collected as a.resultv of maintenance of storm water structural
conirols must be properly disposed. A section within the SWMP must be developéd to include

)

procedures for the proper disposal of waste, including... ..”
Comment 377:

Group 1 comments that municipally owned industrial facilities are regulated by separate TPDES,perhlivts
that have no connection to the MS4 permit. Group 1 requests deleting the final paragraph requiring

information on storm water associated with industrial activities. TCCOS and Mathews & Freeland ask if

the permit only requires that the SWMP list all municipally owned industrial activities. TCCOS and



Mathews & Freeland further inquire if the State of Texas in its SWMP for the Capital Complex fails to
list all of the TxDOT construction projects would this be a violation of its authorization under the
permit? Harris County requests revising the permit to require that if the MS4 operator has not yet
received a letter of acknowledgment for an NOI or NOC submitted for an industrial storm water
discharge, that the MS4 operator “must,” rather than “may,” make a copy of the NOI or NOC readily

available.

Response 377:

SWMPs for each state owned, operated, and permitted MS4 are not required to address every industrial
activity performed by all state agencies throughout Texas. In the example, TXDOT may submit an NOI
for each of their distri.cts, as these storm sewer systems are operated through each district office. The
NOI and SWMP would address the separate storm sewer systems that lie within urbanized areas and that
are located within the jurisdiction of the district. The SWMP would address industrial activities
conducted by the district TxXDOT office that are not subject to, and authorized under TPDES general
permit TXR050000. Another MS4 operated by another state agency, and subject to the provisions of this
permit, would similarly address industrial activities. The final paragraph of Part III.A.4.(e), concerning
storm water discharges subject to TPDES general permit TXR05000 was deleted from the re-noticed

permit.
Construction Site Storm Water Runoff Control

Comment 378:

NCTCOG, Tarrant County, and TAOC request revising the requirements in this MCM to provide for
enforcement to reflect that the MS4 operator must do so “to the extent allowable under State and local
law.” TAOC states that the permit should specify how TCEQ will handle the program for entities

lacking enforcement authority.

Response 378:

The first sentence at Part TILA.5. was revised in the re-noticed permit to: “The MS4 operator, to the
extent allowable under state and local law, must develop, implement, and enforce a program to reduce
pollutants in any storm water runoff to the MS4 from construction activities that result in a land
disturbance of greater than or equal to one acre or if that construction activity is part of a larger common

plan of development or sale that would disturb one acre or more of land.” In addition, Part II.A.5.(c)(3)



was changed to: (3) site inspection and enforcement of control measures to the extent allowable under -

state and local-law. .

Comment 379: e : ‘
NCTCOG requests revising the second sentence of Part.IILA.5. to "from sites where TCEQ has waived
the permitting requirements . . ." instead of "from sites that TCEQ has waived the permitting
requirements . . .." Harris County comments that the permit should clarify in what situation, such as a
rainfall erosivity factor of less than five, TCEQ would waive permitting requirements for storm water
discharges associated with small construction activities.. Harris County requests clarification on the
situation addressed by the following sentence: “The MS4 operator is not required to develop, implement,
‘and/or enforce a program to reduce pollutant discharges from sites that TCEQ has waived the permitting
requirements. for storm water discharges associated with small construction activities,” NCTCOG and. .
Farmers Branch recommend substituting the word “where” for the word “‘that” in the following phrase: .

“to reduce pollutant discharges from sites that TCEQ has waived . . ..”

Response 379: - - , ‘
The second sentence of Part IIT.A.5. was revised in the re-noticed permit to: “The MS4 operator is not
required to develop, implement, énd/or enforce a program to reduce pollutant discharges from sites where
the construction site operator has obtained a waiver from pelmit requirements under NPDES or TPDES

construction permitting requirements based on a low potential for erosion.”
Post-Construction Storm Water Management in New Development and Redevelopment

Comment 380: ‘ .
Tarrant County, Harris County, and TAOC recommend inserting the wording ‘‘to the extent allowable

under State and local law” at the beginning of the first paragraph in Part IILA.6...

Response 380: ‘ ,
The first sentence of Part IILLA.6. was revised in the re-noticed permit to; “To the extent allowable under
state and local law, the MS4 operator must develop, implement, and enforce a program to address storm
water runoff from new development and redevelopment projects that disturb greater than 01 equal to one
acre of land, including projects less than one acre that are part of a larger common plan of development

or sale that will result in disturbance of one or more acres, that discharge into the MS4.”



Comment 381:
DAFB recommends revising the permit language in Part II1.A.6.(a) that requires the development of
structural and/or non-structural BMPs “appropriate for your community” to state that they are

“appropriate for the community.”

Response 381:

The suggested revision was made to Part TI1.A.6.(a) in the re-noticed permit.
Authorization for Municipal Construction Activities

Comment 382:
DAFB requests revising the permit language in Part IM.A.7. to remove the word “initial” from the
sentence in the opening paragraph that reads: “This MCM must be developed as a part of the SWMP that

is submitted with the initial NOI for permit coverage.”

Response 382:

Part TILA.7. was revised as recommended in the re-noticed permit.

Comment 383:
Group 1 notes that there is a typographical error in the second sentence of the opening paragraph of Part
TLA.7.c “conditions of this of this general permit . . ..” Cleburne recommends deleting from the second

sentence the words “compliant with the conditions of this of this general permit.”

Response 383:

The second sentence of Part ITLA.7. Was_changed in the re-noticed permit to: “Additionally, contractors
working for the permittee are not required to obtain a separate authorization if they do not meet the
definition of a ‘construction site operator,” as 1oi1g as the permittee meets the status of construction site

operator.”
(In first draft permit, deleted in re-noticed draft permit) - Numeric Effluent Limitations

Comment 384:



' TCUC,k Tarrant County, NCTCOG, Dodson, Lloyd Gossélink, Cleburne, TCCOS, TAOC, ;Groﬁp 1,
BCES, and Mathews & Freeland quésﬁon whether to include this section in the permit. Commenters
note that effluent limits for batch plants are covered ' under Part VLD, of the permit. Grand Prairie
requests any monitoring of storm water runoff from concrete batch plants be done by the owner/operator

of the batch plant rather than the MS4.

Response 384: ‘
This section was deleted from the re-noticed permit. The effluent limits for concrete batch plants apply
only to MS4s that utilize the seventh MCM and seek authorization for storm water discharges from
concrete batch plants associated with municipal construction activity. The effluent ljmits relating to

construction site runoff are included in Part VLD. of the permit.
" Recordkeeping

Comment 385:

DAFB requesté clarification regarding the permit language in Paﬁ IV.A.2. that states “must be retained at
a location accessible to the permitting authority.” DAFB asks if it is TCEQ’s intent that the SWMP will
bé at a location that allows the permitting authority to retrieve it at will. If this is not the intent, DAFB
requests revising the permit to state that the SWMP must be made available to TCEQ personnel.

Response 385: ‘
Part IV.A.2. was revised in the re-noticed permit to: “The permittee must.submit the records to the .
executive director only when specifically asked to do so. ‘The SWMP required by this general permit

(including a copy of the general permit) must be retained at a location accessible to the TCEQ.”.

Comment 386: ,

BCES, Carter & Burgess, Cleburne, Farmers Branch, Freese & Nichols, GCHD, Grand Prairie, Lloyd
Gosselink, NCTCOG, Tarrant County, TAOC, TCCOS, TCUC, V&E, and Mathews & Freeland A
recommend revising Part IV.A.3 to require following the Texas Public Information Act when information
is requested. Lloyd Gosselink comments that the provision is an unlawful contravention of the Act and
that TCEQ has not been given the authority to conﬁ‘avene the clear wording and intent of the Act. GCHD

requests clarification about what is meant by the phrase “making the records available to the public.”



Response 386: '

The language in Part IV.3. was changed in the re-noticed permit to allow ten business days for the MS4
to provide copies of the NOI and SWMP when requested by the general public in writing. The section
was further modified to specify that other records requested are subject to the requirements of the Texas
Public Information Act. Part IV.A.3. was revised to: “The permittee must make the NOI and the SWMP
available to the public if requested to do so in writing. Copies of the SWMP must be made available
within 10 working days of receipt of a written request. Other records must be provided in accordance

with the Texas Public Information Act. However, all requests for records from federal facilities must be

made in accordance with the Freedom of Information Act.”

Comment 387:

DAFB comments that Part IV.A.3. details specific conditions when the MS4 operator must make the
SWMP available to the public. DAFB requests an explanation of how these requirements interact with
the Freedom of Information Act (FOIA) requests at federal institutions (i.e., Army posts, Air Force bases,
etc.). ’

Response 387:

Documents submitted to TCEQ are subject to the Texas Public Information Act. Thus, copies of the NOI
and SWMP submitted to the agency are a matter of public record and are available to the general public
from TCEQ. If a member of the general public requests information directly from a federal facility, the
request must comply with the FOIA. Federal agencies are tasked with complying with the FOIA. Per the
previous response to comment, language was added to the provision to state that requests for records

from federal facilities must be provided in accordance with the FOIA.
Reporting

Comment 388:

DAFB requests a definition for “relevant facts” found in Part IV.B.1.(c).

Response 388:
This term is only used in this section of the permit regarding when an MS4 operator should correct or
supply missing information in a report, NOL NOT, or NOC. To more clearly explain how an MS4

operator should correct information submitted to TCEQ, Part I'V.B.1.(b) was changed in the re-noticed



permit to: “When the permittee becomes aware that it either submitted incorrect information or failed to,
submit complete and accurate information requested in an NOI, NOT, or NOC, or any other report, it .

must promptly submit the facts or information to. the executive director.”

Comment 389: . , .
DAFB requests including either a definition of the term “authorized TCEQ personnel” as used in this '
subpart and in Patt VI1.1.2. in the permit or revising the permit lan‘guage to “TCEQ personnel.” DAFB
notes that if it is necessary to distinguish a category of TCEQ personnel that are authorized, then there

must be some TCEQ personnel who are not authorized..

Response 389: N RN
The term “authorized TCEQ personnel” was changed to:“TCEQ personnel”.in Part IV.B.2..of the re-
noticed permit. ! : = k
Comment 390: ‘ o
TCUC, Tarrant Couﬁty, BCES, Lloyd Gosselink, Carroll & Blackman, Grand Prairie, TAOC, NCTCOG,
Farmers Branch, Cleburne, TCUC, Freese & Nichols, and Harris County request clarification in Part
IV.B.2. regarding what the reporting year is and exactly when the annual reports are due. .
Response 390: ‘
The re-noticed permit was revised to state that the annual report covers the calender year from January 1
through December 31 and that the report for that year is due 90 days after the end of that calender yéar on |
March 31st. However, the language was changed again in response to the comments received on the re-

noticed permit. See Response 272 for final resolution of this issue.

Comment 391:

NCTCOG and Farmers Branch comment that TCEQ should allow the inclusion in the existing BMPs of
the M34 in Part IV.B.2.(c) any MCM that was initiated before the permit was issued. The timc frame
should go beyond the three-year limit stated in the permit language. Part IIL, of the permit states that:
“Existing programs or BMPs may be used to fulfill the 1'eqLii1‘elnellts of this general permit.” ..T his
statement does not specify any time limit and, therefore, it should allow an MS4 operator to include any
activities it has performed in thé past. Group 1 comments that the language is not found in the federal

rules and any information regarding activities conducted prior to the required compliance dateis



irrelevant and could be confusing to TCEQ inspectors and the public. Group 1 requests deleting this

item.

Response 391:

Programs in place prior to when this permit is issued may be included in the SWMP as appropriate and
TCEQ revised this provision to remove the three-year limitation. Part IV.B.2.(c) was changed in the re-
noticed permit to: “Any MCM activities initiated before permit issuance may be included, under thé

appropriate headings, as part of the first year’s annual report . . L

Comment 392:
Group 1 requests modifying the language in Part IV.B.2.(d) to make it clear an MS4 operator is only
required to report monitoring data if any is acquired and suggests that the provision state: “Results of

information collected and analyzed, including monitoring data, if any, during the reporting period.”

Response 392:
Part IV.B.2.(d) was revised in the re-noticed permit to: “A summary of the results of information
(including monitoring data) collected and analyzed, if any, during the reporting period used to assess the

success of the program at reducing the discharge of pollutants to the MEP . . ..”

- Comment 393:

NCTCOG and Farmers Branch recommend removing Part TV.B.2.(e) because an implementation
schedule is already provided in the plan. Group 1 requests modifying the language because there is no
requirement in the federal rules to develop an implementation schedule for the future permit year and
suggests the following revision: “A summary of the storm water activities you plan to undertake during

the next reporting cycle.”

Respbnse 393:

During compilation of the annual report, MS4 operators may determine changes to existing
implementation schedules and activities. The annual report is an important place to record these changes
or additional activities. Part IV.B.2.(e) was revised in the re-noticed permit to eliminate the ending
phrase “(including an implementation schedule)” and now reads: “A summary of the storm water

activities the MS4 operator plans to undertake during the next reporting cycle . . ..”



© Comment 394: o
NCTCOG and Farmers Branch comment that the term “co-permittee” as used in Part IV.B.2.(j) is not
found in any other part of the permit and that the potential relationship between a permittee under the
general permit and a permittee under an individual permit -is not clear in the general permit. NCTCOG . :
and Farmers Branch comment that this may be an appropriate topic for a guidance document. TCCOS,
‘Group 1, and Mathews & Freeland recommend removing this provision from the permit.or that TCEQ .
develop a co-permitting option. Cleburne suggests adding a definition of the term if co-permitting is an

option for obtaining permit coverage.

Response 394: ‘

The term “co-permittee” used to describe the option of multiple MS4 operators participating in a shared
SWMP was changed. While each MS4 operator that shares an SWMP must submit its own annual
report, the report can be a copy of the report that was developed by all of the SWMP paﬁiéipants. -
Therefore, a sentence was added to Part IV.B.2. after (i) in the re-noticed permit to state: “If permittees

~ share a common SWMP, all permittees must contribute to a system-wide report (if applicable) . . ..”

Comment 395: L
NCTCOG and Farmers Branch inquire if the reference in Part IV.B.2.(k) to Part VILE.1.(a) should
actually be to Part VL.6. or be Part I.D.4.(b)(8). Cleburne notes there is an incorrect reference to Part

VILE.1.(a) and it should be changed to: “Each permittee must sign and certify the annual report in
accordance with 30 TAC §305.128; and . . ..” '

Response 395:
A sentence was added in Part IV.B.2. in the re-noticed permit to state: “Each permittee must sign and

certify the annual report in accordance with 30 TAC §305.128 (relating to Signatories to Reports);

2

and . . ..
Comment 396: ‘ ‘ . ‘ ‘
Lloyd Gosselink and Carroll & Blackman recommend changing TCEQ’s Web address in Part IV.B.2.(1)

to www.tceq.state.tx.us from www.tnrce.state.tx.us.

Response 396:



This change was made in the re-noticed permit. Currently, both Web addresses will take you to the

TCEQ homepage.
Standard Permit Conditions

Comment 397:

Cleburne recommends deleting the language in Part V.E. referencing the CWA pretreatment programs
and issued permits because these references alre not pertinent to MS4 storm water discharges. The MS4
operator does not control EPA, state, or POTW issued permits and therefore this requirement should not
be included here. Cleburne suggests the following language instead: (a) negligently or knowingly
violating CWA 301, 302, 300, 307, 308, 318, or 403, . . ..

Respbnse 397:

This condition is taken directly from federal rules at 40 C.F.R. §122.41(a)(2) that applies to conditions
applicable to all permits and therefore is retained. However, because MS4s authorized under this permit
are not typically part of the NPDES approved pretreatment program, Part V.E.(a) was revised in the re-
noticed permit to remove the phrase “or any requirement imposed in a pretreatment program approved

under CWA, §§402(a)(3) or 402(b)(8).”
Authorization for Municipal Construction Activities

Comment 398:

TCCOS and Mathews & Freeland believe that if an operator of a small MS4 elects to use the seventh
MCM to authorize its construction activities, the operator of the MS4 1s required to prepare SWP3s for
all construction sites with a land disturbance greater than one acre. This 1s regardless of whether the
construction activity is automatically authorized pursuant to the terms of the CGP because it occurs
during periods of low potential for erosion. TCCOS and Mathews & Freeland suggest that the permit
clarify that the operator of a small MS4 that elects to implement the seventh MCM may choose to cover
particular construction activities under the terms of the CGP rather than this permit. TCCOS and
Mathews & Freeland recommend modifying Part VI as follows: “The MS4 operator may apply under
TPDES general permit TXR150000 for authorization to discharge storm water runoff from each
construction activity performed by the MS4 operator that results in a land disturbance of one (1) or more

acres of land. Alternatively, the MS4 operator may develop the Storm Water Management Program to



include this optional seventh storm water MCM if the eligibility requirements in Part VI A. are met. If
the MS4 operator includes this MCM within the description of the initial SWMP with the NOI or, submits
an NOC notifying the Executive Director of the addition of this MCM and identifying the geographic
area or boundary where the activities will be conducted under the provisions of this permit, and meets the
terms and requirements of this permit, discharges from these construction activities may be authorized
| under this generél permit. Even if an MS4 operator has developed this optional seventh storm water
MCM, the MS4 operator may apply under TPDES general permit TXR150000 for authorization for ; -
particular municipal construction activities including those activities that occur during periods of low

potential for erosion(fbr which no SWP3 must be developed).”

. Response 398: _ ‘ .
The purpose of this optional MCM is to provide the MS4 with an alternative to the CGP, TPDES permit
number TXR150000. The MS4 operator may elect to thain coverage for some construction sites under
this seventh MCM and ¢lect to cover other construction s‘i“ces under the TPDES CGP. To provide |
additional clarity, the introductory paragraph to Part VI of the re-noticed permit was revised to clarify
that this alternative can only be used for construction activities that occur within the regulated portion of
the MS4 and cannot be utilized for the portions of the MS4 that are located outside of an uybanized area
unless the MS4 operator includes those areas in its authorization under this permit. The infroductory

paragraph to Part V1. was changed to:

“The small MS4 operator may obtain authorization under TPDES general permit TXR 150000 to
discharge storm water runoff from each construction activity performed by the MS4 operator that results
in a land disturbance of one (1) or more acres of land. Alternatively, the MS4 operator may develop the
SWMP to include this optional seventh (7th) storm water MCM if t11e,cligibility requirements in Part
VILA. aré met. If an MS4 operator decides to utilize this MCM, then the MS4 operator mllsf iﬁclude the
MCM it in its SWMP submitted with the NOI or submit an NOC notifying the executive director of the
addition of this MCM to its SWMP. The MS4 operator must identify the geographic area or boundary

“ where the construction activities will be conducted under the provisions of this genera‘lpemnit,. If the
MS4 meets the terms and requirements of this general permit, then discharges from these construction
activities may be authorized under this general permit as long as they occur within the regulated
geographic-area of the small MS4. Even if an MS4 operator has developed tllig optional seventh storm

water MCM, the MS4 operator may apply under TPDES general permit TXR150000 for authorization

!
Coig



for particular municipal construction activities including those activities that occur during periods of low

potential for erosion (for which no SWP3 must be developed).”
Eligible Construction Sites

Comment 399:
Cleburne suggests the following editorial change: “Discharges from construction activities in which the
MS4 operator meets the definition of construction site operator are eligible for authorization under this

general permit.”

Response 399:
Part VLA. was changed in the re-noticed permit to: “Discharges from construction activities where the -
small MS4 operator meets the definition of construction site operator are eligible for authorization under

this general permit.”
Discharges Eligible For Authorization

Comment 400:
Cleburne believes that storm water flows should not be listed under Part VL.B. because permitting for
construction under Part VIB. is optional. Flows from construction are either covered in Part VL.B. or by

a separate TPDES storm water permit.

Response 400:

This section addresses only the construction activities that are authorized under this permit. However,
Part VI.B.2. was revised in the re-noticed permit to reference “supporting” activities rather than
“industrial” activities, which is consistent with the CGP. The initial paragraph of Part VI.B.2. was

changed to:
2. Discharges of Storm Water Associated with Construction Support Activities
Discharges of storm water runoff from construction support activities, including concrete batch plants,

asphalt batch plants, equipment staging areas, material storage yards, material borrow areas, and

excavated material disposal areas may be authorized under this general permit provided . . ..



Comment 401:

DFW and V&E request clarification of the term “close proximity” used in Part VI.B.2.(a) relative to the..
authorization for discharges from batch plants suppofting a construction activity. V&E further asks if an
off site support activity that is used by the operator to support construction activities at different locations
is eligible for coverage as long as the off site support area is identified and has storm water management
controls for its area in one or more of the SWP3s for the individual construction projects. DAFB
requests revising the permit language to state “or in proximity to the permitted... ..” DAFB also requests

adding a definition of the “proximal interval in terms of a distance such as feet, yards, miles, etc.”.

Response 401:

The permit includes a provision for coverage of supporting industrial activities in order to provide an
efficient means for obtaining the necessary authorization while encouraging coordinated pollution
prevention activities between associated sites. The activitics at supporting sites can be éddresse‘d inan
SWP3 and authorized when the construction site operator submits the NOI for the construction activity.
Because the authorization for these supporting sites is included in the authorization for the main
construction activity, it is required that the supporting sites are located in close proximity to the actualr
construction activity. Where the supporting activities are remotely located, they may be authorized under

the industrial storm water permit, TPDES permit number TXR050000.

‘While operating under that authorization, a site authorized under this provision can provide support to
additional construction activities and also sell their services and products to the public in general. When
the authorization for the supported construction activity is terminated, the supporting site may be covered
under another authorized supported site by amending the SWP3 of the authorized site to include the off

site supporting activity. Alternatively, the off site supporting activity may obtain coverage under the

industrial storm water general permi.

To clarify what support activities are eligible for authorization, Part VL.B.2.(a) was changed in the re-
noticed permit to: “the activity is located within a 1-mile distance from the boundary of the permitted
construction site and directly supports the construction activity .. ..”” The one-mile distance requirement

is consistent with the same requirement found in the CGP.

Comment 402:



V&E requests revising Part VLB 3. to include all of the non-storm water discharges allowed under Part
ILA.3. of the CGP. V&E recommends including trench dewatering flows in the list of allowable non-
storm water discharges in this part. V&E notes that EPA has stated that dewatering of trenches is the

same type of water as contemplated by the term “groundwater dewatering.”

Response 402

It is appropriate to utilize the same list of non-storm water discharges that is allowed under the CGP and
this permit was revised to include an identical list as is in the TPDES CGP. Part VI.B.3. was changed in
the re-noticed permit to:

3. Non-storm Water Discharges

The following non-storm water discharges from construction sites authorized under this general permit

are also eligible for authorization under this MCM:

(a) discharges from fire fighting activities (fire fighting activities do not include washing of trucks, run-

off water from training activities, test water from fire suppression systems, and similar activities);

(b) fire hydrant flushings,

(c) vehicle, external building, and pavement wash water where detergents and soaps are not used and
where spills or leaks of toxic or hazardous materials have not occurred (unless all spilled material has
been removed);

(d) water used to control dust;

(e) potable water sources including waterline flushings;

(f) air conditioning condensate; and

(g) uncontaminated ground water or spring water, including foundation or footing drains where flows

are not contaminated with industrial materials such as solvents.



Liritations on Permit Coverage .. . ey

Comment 403: : R T S I , : ,
TCCOS and Mathews & Freeland comment that the -permit does not authorize discharges.that occur after
the construction site has undergone final stabilization. Thus, it effectively removes post- construction
discharges from coverage under the permit. TCCOS and Mathews & Freeland do not believe that was

the intent and suggest removing this subsection. from the permit.;

Response 403:

Part VI.C. was deleted in the re-noticed permit and the remaining sections renumbered accordingly.
Numeric Effluent Limitations

Comment 404: ‘ ‘

Houston requests clarification regarding numeric effluent limitations affecting concrete batch plants.

" Houston assumes these provisions are limited to storm water runoff from concrete batch plants owned or
operated by the MS4 operator or by a construction contractor working on behalf of the MiS4 operator.
Houston also assumes that TCEQ is not requiring MS4 operators to monitor storm water runoff from all
concrete batch plants that discharge to their MS4s. Austin requests that the requirement include a -
statement that associates the batch plant with a construction site or construction activities. Cleburne
suggests incorporating the following change for clarity: “All discharges of storm water,runoff from
concrete batch plants associated with a construction project authorized under the MS4 TPDES General
Permit must be monitored at the following monitoring frequency and comply with the following numeric

bl

effluent limitations . . ..

Response 404:

The information contained in this part of the permit applies ,only‘.to those construction activities that an
MS4 operator is seeking authorization for under this permit and where the MS4 operator is the
construction site operator. Thus, TCEQ is not requiring MS4 operators to monitor, storm water runoff
from.all concrete batch plants that discharge to their MS4s. In order to provide additional clarity, the
first sentence in Part VI.D. was revised in the re-noticed permit-to: “All discharges of storm water runoff
from concrete batch plants must be monitored at the following monitoring frequency and comply with the

following numeric effluent limitations . . ..”



Storm Water Pollution Prevention Plan (SWP3)

Comment 405:

Cleburne comments that Part VI.E.3. is repetitive and suggests the following editorial changes for clarity
in Part VLE.1.: 1. develop a SWP3 according to the provisions of this general permit that covers the
entire site and begin implementation of that plan prior to commencing construction

activities . . .. Tarrant County also recommends deleting item three because it is already stated i item

one.

Response 405:
Part VI.E.3. was deleted from the re-noticed permit and Part VI.E.1. was changed to: “develop a SWP3
according to the provisions of this general permit that covers the entire site and begin implementation of

that plan prior to commencing construction activities . . ..”

Comment 406:
NCTCOG and Farmers Branch request revising the permit language in Part VL.E.5. for clerical reasons
from “are aware that municipal personnel that are responsible” to “are aware that municipal personnel

are responsible.”

Response 406:
Part VLE.5. was revised in the re-noticed permit to: “ensure that the SWP3 identifies the municipal

bl

personnel responsible for implementation of control measures described in the plan . . .
Deadlines for SWP3 Preparation and Compliance

Comment 407: ‘
NCTCOG and Farmers Branch request changing the word “operators” in Part VI.G.2. to “contractors”

because the MS4 is the sole operator under this permit.

Response 407:

The word “operators” was changed to “contractors” in Part VI.G.2. of the re-noticed permit.‘

Contents of SWP3



Coinment 408: ' , . , o ; Ry
Cleburne comments that the request in Part VI.J.1.(d) to provide “the quality of any discharge from the
site” is vague and asks how the MS4 operator is to determine the quality of the discharge. Cleburne
believes that describing the quality of a discharge can be very subjective and asks whether the
requirement refers to the quality of the discharge before, during, or after construction. Cleburne also
asks whether this refers to sicorm water runoff and, if so, how this is determined prior to.construction .. |

activities when the SWP3 is being prepared.

Response 408:

The re-noticed permit was changed to remove requiring an estimate of the runoff coefficient and Part
VI1.I.1.(d) was changed to: (d)} data describing the soil type or the quality of any discharge from the site
.. .7 The quality requirement refers to discharges of runoff from the site, and information obtained from
visual observation or the use of historical knowledge of runoff based on soil type. This MS4 operator

may revise this portion of the SWP3 when new information becomes available.

Comment 409: . - :

Austin requests revising the term “alternative sediment controls” in Part VI1.J.4.(a) to “equivalent control
measure” for consistency with the current EPA Region 6 CGP and states that it also establishes the.
expectation that the alternative control must provide a level of treatment equal to the temporary sediment

basin.

Response 409:

Part V1.J.4.(a) was revised in the re-noticed permit to require “equivalent control measures” instead of

“alternative sediment controls.”

Comment 410: '

NCTCOG and Farmers Branch comment that Part V1.J.5. refers to the submission of an NOT. However,
they note that NOTs are not required for municipal construction-activities.. . .,
Response 410:

The last sentence in Part VI.J.5. was changed in the re-noticed permit to: | “Permittees are only. .
responsible for the installation and maintenance of storm water management measures prior to final

‘stabilization of the site.”



Comment 411:

Cleburne recommends deleting the language from Part V1.J.9.(b) because it repeats Part V1.J.9.(a).

Response 411:

The re-noticed permit deleted the duplicate requirements in Part VI.J.9.(b) and both provisions were
revised for better clarity and meaning. Additionally, an alternative inspection schedule, comparable to
requirements in TPDES general permit T XRlSOOOO for construction activities was included in the '

revision:

(a) Personnel provided by the permittee and familiar with the SWP3 must inspect disturbed areas of the
construction site that have not been finally stabilized, areas used for storage of materials that are
exposed to precipitation, all structural control measures for effectiveness and necessary maintenance,
and locations where vehicles enter or exit the site for evidence of off-site tracking. Inspections must
occur at least once every fourteen (14) calender days and within twenty four (24) hours of the end of a
storm event of 0.5 inches or greater. As an alternative, the SWP3 may be developed to require that these
inspections will occur at least once every seven (7) calender days, in which case additional inspections
are not required following each qualifying storm event. If this alternative schedule is developed, the
inspection must occur on a specifically defined day, regardless of whether or not there has been a

rainfall event since the previous inspection.

Where sites have been finally or temporarily stabilized, where runoff is unlikely due to winter conditions
(e.g. site is covered with snow, ice, or frozen ground exists), or during seasonal arid periods in arid
areas (areas with an average annual rainfall of 0 to 10 inches) and semi-arid areas (areas with an

average annual rainfall of 10 to 20 inches), inspections must be conducted at least once every month.

(b) Personnel provided by the permittee and familiar with the SWP3 must inspect all accessible
discharge locations to determine if erosion control measures are effective in preventing visually
noticeable changes to receiving waters, including persistent cloudy appearance in water color and

noticeable accumulation of sediments.

Where discharge locations are inaccessible, nearby downstream locations must be inspected to the extent

that such inspections are practicable. The frequency for these inspections must be established by the



_permittee in the SWP3 with consideration for local rainfall and soil, but must occur at least once during:

the construction activity if a discharge occurs. - - ' e SO e
Fact Sheet - Permit Coverage

Comment 412: : _ ‘
TCCOS and Mathews & Freeland comment that the permit states that TCEQ “may detetmine that an NOI
is complete,” while the fact sheet states that TCEQ “shall either confirm coverage or notify the applicant

that coverage under the permit is denied.”

Response 412:

The fact sheet of the re-noticed permit was changed: for consistency with the actual permit language. Part
VIILC. was changed, in part to: “Following review of the NOI; SWMP, and any public comments
received on the application, the Executive Director will determine that: 1) the submission is complete
and confirm coverage by providing a notification and an authorization number, 2) determine the NOI is .
inicomplete and deny coverage until a complete NOI and SWMP is submitted, or 3) deny coverage and

provide a deadline by which the MS4 operator must submit.an application for an individual permit.”
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