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ALTERNATE DAILY COVER BY CITY OF PORT ARTHUR LANDFILL
L INTRODUCTION |
Comes now, Texas Campaign for the Environment (“TCE”) and Community In-

power and Development Association, Inc. (“CIDA”) and files with the Texas
Commission on Environmental Qualityn (TCEQ) this, their Motion to Overturn the
Executive Director’s (ED) November 28, 2007 Temporary Authorization for Acc'eptance
of Newpark Wast:e as Alternate Daily Cover by City of Port Arthur Landfill. TCEisa
state-wide organization focusing on issues of solid waste maﬁagement in the state of
Texas. CIDA is an organization of over 100 citizens in the Port Arthur area which seeks
to foster and promote a safe, healthy and pollution-free community for the citizens of
Port Arthur. |

~ In amending the municipal solid waste (MSW) rules in 2004, the Texas
Commission on Environmental Quality sought to address the use of inappropriate
material as alternate daily cover. Those rules provide at 30 TAC § 330.165(d)(4) that

alternative daily cover must not be hazardous waste, PCB wastes, matetial with a total

petroleum hydrocarbon content above 1500 mg/kg, o exceed the limitations placed on



the material that would otherwise be acceptable at a facility as waste. If a material
contains over 1500 mg/kg total petroleum hydrocarbons, the owner may attempt to
submit a demonsﬁation that acceptance of the material will not endanger human health or
the environment.

In adding these conditions to the rules, the Commissioners explicitly discussed in
public meeting that these rules were intended to put an end to the use of substances such
‘as Newpark waste as alternative daily cover. The requirement that a waste not contain
more than 1500 mg/kg olf total petroleum hydrocarbons was placed into the rules with the
specific aim of preventing the use of oil & gas waste as alternative daily cover. When
adopting the current rules, the Commiésion’ S inftent that Newpark type material not be
used as alternative daily cover could not have been more clear.

Newpark material is waste from oil and gas operations, composed of the éuttings and
spoils from drilling activities that are too contaminated by hjdrocarbons or other
constituents to be re-deposited into the environment at the wellsite. It is not unusual for
such material to contain harmful constituents in such éoncentrations as to render the
material hazardéus waste. Such material also often contains naturally occurting
radioactive material at ‘substantially high {evels, and thus often qualifies as radioactive
waste NORM waste). Because such material is derived from multiple drill sites, it can
be highly variable, and include crude oil.

1L  ARGUMENT

On November 28, 2007, the Executive Director (ED) of the TCEQ acted in direct

contravention of the Commission’s rules and issued an authorization for the acceptance

of Newpark waste at the City of Port Asthur Landfill (MSW Permit No. 1815A) for



“alternate daily cover.”’ The authorization issued by the ED does not include the
limitations now included in 30 TAC§ 330.165. For example, the 1500 mg/kg total
petroleum hydrocarbon limit contained in the rules s not made applicable to the
authorization. Without these limitations, the City of Port Arthur is able to circumvent the
intent of the new rules.

The authorization includes an ineffective sampling requirement, ostensibly intended
to determine if the material is hazardous waste of other 1ﬁateria1 prohibited. The
sampling, however, is not required at any frequency, or even required more than once.
Given the extreme {fariability of thé waste involved, sampling on a single occasion does
not address the potential for the authorization to result in the deposition of hazardous
waste into a municipai solid waste landfill.

The limitation on material used as alternative daily cover as only that with total
petroleum hydrocarbons in concentrations of less than 1,500 mg/kg was a key limitation
in the eyes of the commission. The Commission explicitly noted in the preamble to the
adoption of the rules as that this limitation was among those Was being adopted, “to
ensure that the composition of the alternative daily cover is appropriate for the wastes.
being covered within the landfill unit.”? The petroleum hydrocarbon limitation adopted
.with Newpark type matefial specifically in mind. The authorization issued by the ED-
does not in‘cludel this limitation, rendering thé authorization ineffective at addressing the

concerns the Commission had in mind when adopting the current rules.

-
! Attachment A, November 28" 2007 letter from Executive Director to Mr. John A. Comeux, P.E.
231 Tex. Reg, 2514 (March 24, 2006). '



111 PRAYER
For the reasons stated above, TCE and CIDA respectfully request that the Texas
Commission on Environmental Quality overturn the Executive Director’s November 28,

2007 authorization for the use of Newpark waste at the City of Port Arthur Landfill.

Sincerely,~" -
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ERIC ALLMON
State Bar No. 2403 1819

LOWERRE & FREDERICK
44 East Avenue, Suite 100
Austin, Texas 78701

(512) 469-6000 phone

(512) 482-9346 facsimile
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Certificate of Service

1, Eric Allmon, hereby state that a true and correct copy of the foregoing Motion to
Overturn the Executive Director’s (ED) November 28, 2007 Temporary Authorization

for Acceptance of Newpark Waste as

Landfill has been sent on this day, the 21%
mail and/or facsimile transmission to those listed below.
-y

For the TCEQ Chief Clerk:

LaDonna Castanuela

Chief Clerk, TCEQ, MC-105
P.O. Box 13087

Austin, Texas 7871 1-3087
(512) 239-3311 (fax)

For the Public Interest Counsel:

Vic McWherter ,

Office of the Public Interest Counsel
Texas Commission on Environmental
Quality '

MC-103

P.O. Box 13087

Austin, Texas 78711

(512) 239-6363

(512) 239-6377 (fax)

Alternate Daily Cover by City of Port Arthur
day of December, 2007, by U.S. first-class

For the Executive Director:

Guy Henry
Legal Division !
Texas Commission on Environmental

- Quality

MC-173

P.0O. Box 13087
Austin, Texas 78711
(512) 239-0606 (Fax)

For the Applicant:

"'Mr. John A. Comeux, P.E.

Director of Public Works
City of Port Arthur

’444 Fourth Street

Port Arthur, TX 77640



