EXECUTIVE SUMMARY - ENFORCEMENT MATTER

Page 1 of 3

DOCKET NO.: 2007-1841-MLM-E TCEQ ID: RN104751177 CASE NO.: 34946
RESPONDENT NAME: FOX TREE & LANDSCAPE NURSERY, INC. DBA MOTHER EARTH

LANDSCAPE MATERIALS
ORDER TYPE:
_X 1660 AGREED ORDER __FINDINGS AGREED ORDER __FINDINGS ORDER FOLLOWING
SOAH HEARING '
__FINDINGS DEFAULT ORDER __SHUTDOWN ORDER __IMMINENT AND SUBSTANTIAL
ENDANGERMENT ORDER
__AMENDED ORDER __EMERGENCY ORDER
CASE TYPE:
_XAIR - _X MULTI-MEDIA (check all that apply) __INDUSTRIAL AND HAZARDOUS
. WASTE
__PUBLIC WATER SUPPLY __PETROLEUM STORAGE TANKS __OCCUPATIONAL CERTIFICATION
X WATER QUALITY __SEWAGE SLUDGE __UNDERGROUND INJECTION
CONTROL
_X_MUNICIPAL SOLID WASTE __RADIOACTIVE WASTE __DRY CLEANER REGISTRATION

SITE WHERE VIOLATION(S) OCCURRED: 3037 Farm-to-Market Road 665, Petronila, Nueces County
TYPE OF OPERATION: Composting, brush recycling, concrete recycling, and sand and select fill mining operation
SMALL BUSINESS: X Yes ___No

OTHER SIGNIFICANT MATTERS: There are no complaints. There is no record of additional pending enforcement actions regarding this
facility. .

INTERESTED PARTIES: No one other than the ED and the Respondent has expressed an interest in this matter. .
COMMENTS RECEIVED: The Texas Register comment period expired on August 25, 2008. No comments were received.

CONTACTS AND MAILING LIST:
TCEQ Attorney: Ms. Lena Roberts, Litigation Division, MC 175, (512) 239-0019
TCEQ Enforcement Coordinator: Mr. Michael Meyer, Waste Enforcement Section, MC 128, (512) 239-4492
TCEQ Regional Contact: Mr. Brad Genzer, Corpus Christ Regional Office, MC R-14, (361) 825-3106
Respondent: Mr. Daniel Caballero, President, Mother Earth Landscape Materials, 5949 La Costa, Corpus Christi, Texas 78413
‘Respondent’s Attorney: Mr. J.D. Head, Attorney, Fritz, Byrne, Head & Harrison, LLP, 98 San Jacinto Boulevard, Suite 2000,
Austin; Texas 78701-4288




RESPONDENT NAME: FOX TREE & LANDSCAPE NURSERY, INC.

DBA MOTHER EARTH LANDSCAPE MATERIALS Page 2 of 3
DOCKET NO.: 2007-1841-MLM-E
VIOLATION SUMMARY CHART:
VIOLATION INFORMATION PENALTY CONSIDERATIONS CORRECTIVE ACTIONS ’
: TAKEN/REQUIRED

Type of Investigation: Total Assessed: $16,721 Corrective Actions Taken:

__ Complaint Total Deferred: $0 The Executive Director recognizes that the

_X Routine __ Expedited Settlement Respondent has implemented the following

__ Enforcement Follow-up
___Records Review

Date of Complaint Relating to this Case:
None

Dates of Investigation Relating to this Case:

August 16, 2007; September 13, 2007; October 8, 2007 '

Date of NOE Relating to this Case:
November 7, 2007

Background Facts:

The EDPRP was filed on December 10, 2007. The
Respondent filed and Answer requesting a hearing on
December 19, 2007. Settlement was achieved and a
signed agreed order with full penalty payment was

received on June 9, 2008.

Current Compliance Status:
Compliant.

MLM:

__Financial Inability to Pay
__ SEP Conditional Offset

Total Paid to General Revenue: $16,721

The Respondent has paid the
administratively penalty in full.

Site Compliance History Classification

__High X Average __ Poor
Person Compliance History
Classification

_ High _X Average __ Poor
Major Source: __ Yes _X No

Applicable Penalty Policy: September
2002

1. Failed to submit to the Executive Director at least

90 days prior to engaging in recycling activities a
Notice of Intent (“NOI”) to operate a recycling
facility, and failed to submit a form or forms
describing the types of materials being accepted for
recycling, any storage of materials prior to
recycling, how the materials will be recycled, and
updates or changes to information contained in the
facility report within 90 days of the effective date of
the change [30 TEX. ADMIN. CODE §§ 328.5(b) and
330.11(e)).

. Failed to pl'ovide a written cost estimate showing
the cost of hiring a third party to close the Facility
[30 TEX. ADMIN. CODE § 328.5(c)(1)].

. Failed to establish and maintain financial assurance
for closure of a municipal solid waste recycling
facility [30 TExX. ADMIN. CODE §§ 328.5(d) and
37.921].

corrective measures:

1. Submitted a Notice of Intent to operate the
recycling facility, along with forms describing
the types of materials being accepted for
recycling, any storage of materials prior to
recycling, and how the materials will be
recycled, on December 7, 2007.

2. Provided a written cost estimate showing the

cost of hiring a third party to close the Facility,
on February 14, 2008.

3. Obtained financial assurance for closure of the

recycling facility on April28, 2008.

4. Submitted a fire prevention and suppression

plan on January 9, 2008.

5. Obtained authorization to discharge storm

water on December 5, 2007 (TXR05W850).

6. Begun a program to ensure compliance with

the conditions of the Standard Permit for a Tier
1I Portable Rock Crusher regarding the 1,800
hour operation limit.

7. Complied with the conditions of the Permit by

Rule, Registration Number 76846 for the Soil
Stabilization Plant, by covering the conveyor
belts transferring dry material to the pug mill.




RESPONDENT NAME: FOX TREE & LANDSCAPE NURSERY, INC. '
DBA MOTHER EARTH LANDSCAPE MATERIALS Page 3 of 3
DOCKET NO.: 2007-1841-MLM-E

VIOLATION SUMMARY CHART:

alled () héve a fire prevention and
suppression plan [30 TeX. ADMIN. CODE

§ 328.5(h)].

5. Failed to obtain authorization to discharge
storm water associated with an industrial
activity through an individual permit or
Multi-Sector General Permit [TEX. WATER
CopE § 26.121(=)].

6. Failed to comply with the conditions of the
Standard Permit for a Tier II Portable Rock
Crusher. Specifically, it was documented that
the rock crusher exceeded the authorized
limit of 1,080 hours of operation at the same
site [30 TEX. ADMIN. CODE § 116.602 (a)(2)].

7. Failed to comply with the conditions of the
Permit by Rule, Registration Number 76846
for the Soil Stabilization Plant. Specifically,
it was observed that one of the conveyor belts
transferring dry material to the pug mill was
not top covered [30 TEX. ADMIN. CODE
§ 106.146(2)].




= ~ Penalty Calculation Worksheet (PCW)

Policy Revision 2 (September 2002) PCW Revision November 6, 2007

- 8-Nov-2007.

PCW/| 15-Nov-2008 | Screening| 8-Nov-2007 | EPADue[ . . |

RESPONDENT/FACILITY.INFORMATION:

Respondent|Fox Tree & Landscape Nursery, Inc..dba Mother Earth Landscape Matenals

Reg. Ent. Ref. No.|[RN104751177

Facility/Site Region|14-Corpus Christi , : ] Ma;orleor SOurcelMlnor
'CASE INFORMATION: v - s i i i ,
Enf./Case ID No.|34946 SN No. of Violations |7
Docket No.|2007-1841-MLM-E ... Order Type 1660 e
Media Program(s) Water Quality R S Enf. Coordinator|Michael Meyer :
Multi-Media : e DR EC's Team|Enforcement:Team'7
Admin. Penalty $ Limit Minimum]| $0  [Maximum $10,000 |

Penalty Calculation Sectlon

TOTAL BASE PENALTY (Sum of violation base penaltres \

$13,000

AD USTMENTS (+ *,To SUBTOTAL 1

Notes

$0
The Respondent does dnjot meet the culpability criteria.
‘Effortto'Comply. = 1 0% Redlction $0
Before NOV NOV to EDPRP/SettIement Offer
Extraordinary : :
Ordinary}” . .
N/A X (mark with x)
Notes| . - The Respondent does not meet the good faith crlterla
otal EB Amounts $4,42
Approx. Cost of Compliance[ __$21,794 |
SqLT $13,000
O THE R EACTORS S I US TICE MAY REQUIRE 5= 321
Redugces or enhances the Final Subtotal by the indicated percentage.
Not Recommend an adJustment to capture the avoided cost assocrated wrth
otes : : . Violation No 3.
Final Penalty Amount | $16,721
ummmusmsm $16,721
DEFERRAL ' o 0%]  Reducton * ~ Adjustment | $0
Reduces the Final Assessed Penalty by the mdlcted percentage (Enternumber only: e. .20 or 20% reduction,)
Notes Deferral not offered.
PAYABLE PENALTY $16,721




Screening Date 8-Nov-2007 . Docket No 2007 1841-MLM-E /-

' Respondent Fox Tree & Landscape Nursery, Inc. dba Mother Earth L: Palicy Revision 2 (September 2002)

: Case ID No.. ;34946 PCW Revision November 6, 2007
,Reg Ent. Reference No. RN104751177
‘ Media [Statute] Water Quality
- Enf. Coordinator Michael Meyer

Compliance Hlstory Worksheet

$5% Gompliance History:Site: Enhancement;(Subtotal 2}

Component Number of... " Enter Number Here

Written NOVs with same or similar violations as those in the current enforcement action |~ 0 0%

i NOvs- (number of NOVs meseting criteria) g 0
: . |Other written NOVs S0 0%
Any agreed final enforcement orders containing a denial of liability (number of orders 0«" S 0%

S 4

i meeting criferia) :
,"‘Orders Any adjudicated final enforcement orders, agreed final enforcement orders without a denial| 7. 20 5
‘ of liability, or default orders of this state or the federal government, or any final prohibitory|: =0 . 0%
emergency orders issued by the commission :

Any non-adjudicated final court judgments or consent decrees containing a denial of liability|- :
of this state or the federal government (number of judgements or consent decrees meeting O 0%
Judgments |criteria ) el
and Consent
Decrees:

Any adjudicated final court judgments and default judgments, or non-adjudicated final court: "

judgments or consent decrees without a denial of liability, of this state or the federal]::. 0. 0%
. . government
Convictions - |Any criminal convictions of this state or the federal government (number of counts ) el O T 0%
Emissions:|Chronic excessive emissions events (number of events) 0 0%
- oo |Letters notifying the executive director of an intended audit conducted under the Texas : .
~|Environmental, Health, and Safety Audit Privilege Act, 74th Legislature, 1995 (number offintl Qi 0%
. - laudits for which notices were submitted) g L
Audits
k "1+ | Disclosures of violations under the Texas Environmental, Health, and Safety Audit Privilege 0 LR 0%
Act, 74th Legislature, 1995 (number of audits for which violations were disclosed ) 0
Please Enter Yes or No
Environmental management systems in place for one year or more _ G Ngs 0%
: “’|Voluntary on-site compliance assessments conducted by the executive director under af: No o 0%
' Other special assistance program _
BRe Participation in a voluntary pollution reduction program : ‘No. i 0%
Early compliance with, or offer of a product that meets future state or federal governmentf.. :- NG i 0%
- ("]

environmental requirements

Adjustment Percentage (Subftotal 2) 0%

>>" Repeat Violator (Subtotal 3). .

[ No ] _ Adjustment Percentage (Subtotal 3) [I
plianice History Person Classification (Subtota
.- Average Performer | Adjustment Percentage (Subftotal 7) [ 0%
2 Compliance History Summary ’ o it
Compliance | :
History : There were no previous NOVs for the same or-similar violations:
Notes o : : A

Total Adjustment Percentage (Subtotals 2, 3, & 7) 0%




Re bEnt Reference No.

: Enf. Coordinator;

Case ID No.'34946

Screenlng Date:8-Nov-2007 | - Docket No.{2007-1841-MLM-E CW.
Respondent Fox Tree & Landscape Nursery, lnc dba Mother Earth Landscapt Policy Revision 2 (September 2002)

RN104751 177

- Media [Statute] Water Quality

Michael Meyer

" Violation Number[

1

PCW Revision November 6, 2007

Rule Cite(s)

30 Tex. Admin. Code §§ 328.5(b) and 330.11(e)

Violation Description

Failed to submit a Notice of Intent to operate a recycling facility to the Executive
Director at least 90 days prior to engaging in:recycling activities and'to submit a form or
forms describing the types of materials' being.accepted for recycling; any:storage.of’
materials prior to recycling, how the materials-will-be recycled and updates or.changes
to information contained in the facility report within 90 days-of the effective date of the
change as documented durlng |nvestrgatlons conducted on August 16 an September

13 2007 £ 5 - s

Release

Base Penalty|

$10,000

Major . Moderate Minor

Actual

Potential

Falsifi cationh

T B s e bty
Major Moderate Minor

x| e ) Percent

marlk only one
with an x

$1,000

- Violation Base Penalty|

$1,000

One quarterly event is recommended from the August 16, 2007 mvestlgatlon to the November 8

2007 screenlng date.:

Estimated EB Amount| $10] Violation Final Penalty Total|

This violation Final Assessed Penalty (adjusted for Ilmlts)] : $1,286




Other (as needed)
Engineering/construction
Land

Training/Sampling
Remediation/Disposal
Permit Costs

Other (as needed)

Notes for DELAYED costs

Record Keeping System

0.0
0.0 - 0.
:0.0: 0.
+0.0%: -$0
0.0: $0°
. : L 0.0 $0
L §250 16 Auq-2007 15-Jun-2008 0.8 $10

Estlmted cost to prepare and submit a Notice of Intent to operate a recyclmg operation. The Date Requxred is the
August 16 2007 mvestlgatlon and the Final Date:is the estlmated date of compllance R

: ANNUALIZE&[1] avoided costs before entermg itemi{except

one-tlme avo|ued costs

Other (as needed)

Notes for AVOIDED costs

Approx. Cost of Compliance

Dlsposal . ~$0
Personnel -0 T
p Reporting/s TIg0
Financial Assurance [2] =807
ONE-TIME avoided costs [3] $0.:

$250|

OTAL|

$10]




Screenmg Date:8-Nov-2007 I+ Docket N0.12007-1841-MLM-E
Respondent Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape
. CaseID No.:34946
Reg Ent Reference No. RN104751177
.- Media [Statute] Water Quality
: Enf Coordinator: Michael Meyer

“Violation Number[__2 ||

Policy Revision 2 (Sepfember 2002)
PCW Revision November 8, 2007

Rule Cite(s) 30 Tex. Admin. Code § 328.5(c)(1).

September 13 2007

Failed to:provide a Written 'cosf estimate showing the cost of hiring-a third party to close
Violation Description the facility, as documented during investigations conducted on August 16 and i

mm

s i
Major

o FaI5|f catlon B

Harm
Release Major Moderate Minor
Actuali L
Potential| Percent

I x o I | Percent

Base Penalty| $10,000

el nt

$9,000]

mark only one
with an x

Violation Base Penalty] $1,000

{ $1,000

Estimated EB Amount| $42] Violation Final Penalty Total| $1,286




Eq
Buildings
Other (as needed)
Engineering/construction
Land

Record Keeping System
Training/Sampling
Remediation/Disposal
Permit Costs

Other (as needed)

Notes for DELAYED costs

0.0 $0

0.0° = $0

0.0 = §0°

0.0 $0

0.0 $0

0.0 +$0

-0.0° $0

o 0.0 80

$1.000 16-Auq-2007 15-Jun-2008 :0.8: = $42

Estlmated costto prepare and submlt a written cost extlmate for closure of the Facility. ‘The Date Reqwred is the
August 16,2007 |nvest|gat[on and the F|naI Date is the estimated comphance date. -

'ANNUALIZE [1] ‘avoided! costs before entering'i

Financial Assurance [2]
ONE-TIME avoided costs [3]
Other (as needed)

Notes for AVOIDED costs

Approx. Cost of Compliance

$1,000]

$42]




Screening Date ' 8-Nov-2007

-Case ID No. 34946
Reg Ent Reference No.:RN104751177
' Media [Statute](Water Quality
» _Enf Coordinator: Michael Meyer

Violation Number| 3

“Docket No.:2007-1841-MLM-E

Respondent Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape

Policy Revision 2 (September 2002)
PCW Revision November 6, 2007

Rule Cite(s)

30 Tex. Admin, §§ 328.5(d) and 37.921

Failed to establish and maintain fi nancnal assurance for closure of a munlmpal SOlId
Violation Description| waste recyclmg facility, as documented during investigations conducted on August 16
;-and September 13 2007 S

Release Major

Moderate

Actualf

Potentiall|

Falsification Major

— [ x

Base Penalty|

$10,000

Matrix
Notes

mark only one
with an x

$1,000

$1,000




Equipment
Buildings : : 0.0
Other (as needed) : 0.0
Engineering/construction - : . : 0.0
Land i 5 : 0.0
Record Keeping System - - 0.0
Training/Sampling  |[* : 0.0:
Remediation/Disposal S 0.0 f=
Permit Costs ) 0.0
Other (as needed) 0.0
Notes for DELAYED costs
‘Avoided Costs ANNUALIZE:[1]:avoided: costs ‘before entering'i
Disposa! . 0.0
Personne! Ve s S l0,00 ]
Inspection/Reporting/Sampling L i o 0.0
Supplies/equipment 3 T D : s s 0708
Financial Assurance [2] $3.544 16:Aug-2006." || :18:Aug=2007: 1505
ONE-TIME avoided costs [3] AR : : : : : C0:04
Other (as needed) : : : 0.0°

Estimated-cost to obtain and maintain fi hénblal assurance based on'the pel‘Cehf the bénk' is chargin:g (1%) of the
Notes for AVOIDED costs face value of .the standby letter of credit for $354,.435. The Date Required is one year pnor to: the August 16
2007 mvestxgatlon date

Approx. Cost of Compliance $3,544| $3,721 |




Screening Date:8-Nov-2007 - Docket No. 2007-1841-MLM-E

Reg Ent. Reference No. RN104751177
v " Media [Statute] water Quality
' Enf. Coordinator Michael Meyer

'Violation Number][ 2

~Respondent Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape ) Policy Revision Z(Seplember 2002)
Case ID No.34946 PCW Revision November 6, 2007

Failed to have a fire prevention and suppression plan, as documented during'
investigations conducted:on-August 16 and September13, 2007.

Violation Description

Rule Cite(s) » 30 Tex. Admin. Code § 328.5(h) ]

Release
Actualif

Potential] X . Percent _

LFalsrt’ cation

L I | I | Percent

Base Penalty| $10,000

Matrix Human health or the enwronment could be exposed to pollutants whlch would exceed levels that are
Notes ' :

$7,500

mark only one  Violation Base Penalty

with an x

! $2,500

[ $7,500

Three monthly events are recommended from the August 16, 2007 mvestlgat|on date to the November
8,-2007 screenmg date. . :

Estimated EB Amount| $416] Violation Final Penalty Total

This violatign Final Assessed Penalty (adjusted for limits)

[ $9,647

| $9, 64




V'Responden' Fox Tree & Landscape Nursery, Inc dba Mother Earlh Landscape Materials
Case ID*NO.;34946

Equlpment
Buildings
Other (as needed)
Engineering/construction
Land

Record Keeping System
Training/Sampling
Remediation/Disposal
Permit Costs

Notes for DELAYED costs

Other (as needed).

$10,000 16-Aug-2007- [+ 15:Jun-2008

Eshmated cost to develop afire suppresswn plan The Date Requ1red s the August 16, 2007 |nvestlgat|on and
the F|na| Date is the estlmated date of compliance.

L ANNUALIZE [1]:avoided: costs before! entermg itemi(exceptifor: one-tlme avonded /Costs):

Approx. Cost of Compliance

Dlsposal 0.0 $0

Personnel 0.0 $0
p Reporting/S 0.0 05
Suppliesfequipment #0105 0
Financial Assurance [2] +0.0 =90

ONE-TIME avoided costs [3] 0.0k 90

Other (as needed) 0.0 80
Notes for AVOIDED costs

$10,000]

$418|




et

. Screening Date.
' Respondent:

Case ID No.:
Reg Ent. Reference No.:
% Media [Statute]

8-Nov-2007 ' Docket No.[2007-1841-MLM-E

Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape Policy Revision 2 (Seplember 2002)
34946 PCW Revision November 6, 2007
‘RN104751177
Water Quality

_Enf Coordinator Michael Meyer

Violation Number 5 ’

Rule Cite(s)

Violation Description

Release
Actual
Potential

Falsification

Tex. Water Code § 26:121(a) - .-

Failed to obtain authorization to discharge storm water associated with an induStfial
actwuty through an individual permit or Multi-Sector General Permit, as documented
during an mvestlgatlon conducted on October 8, 2007

Base Penalty|

$10,000

Major Moderate

I ,
| - Percent

Major Moderate

o e = Percent

mark only one
with an x

1single event T

$9,000]

$1,000

Violation Base Penalty!

$1,000

One quarterly event is recommended from'the October 8, 2007 lnvestlgatlon to the November.8,:2007

- .screening date

BTG b

Estimated EB Amount]




. Economlc Beneflt Worksheet

Equipment
Buildings
Other (as needed)
Engineering/construction
Land

Record Keeplng System

Tr g/Sampling
RemediatlonIDlsposal
Permit Costs

Other (as needed)

Notes for DELAYED costs

$2.5OO 08 Oct-2007 15-Aug-2008

Esﬂmated cost to-submita permlt appllcatlon to discharge water from the sand m1n|ng pit.. The Date Requxre_d is
the date of the October.8, 2007 |nvest|gat|on and the Final.Date is.the estlmated date of compllance

,*ANNUAL\IZE‘[1] avoidet costs,before entering’ ltem (except: for one-tlme avoided:costs’

Approx. Cost of Compliance

$0 50 50 -
""P‘" g p 0 .80
Juif 0 s §0
Financial Assurance [2] 0% 80 e
ONE-TIME avoided costs [3] #§0: 80 L
Other (as needed) R 0% g0
Notes for AVOIDED costs T
o

$50]

$2,500]




rfw’*’“'m
Violatior

Screening Date: 8- Nov-2007

Respondent Fox Tree & Landscape Nursery, Inc dba Mother Earth Landscape

Case ID No. 34946

Reg Ent ‘Reference No. RN104751177

. ‘Media [Statute] Water Quality

“ Enf Coordinator Michael Meyer

Violation Description

Violation Number!f 6. -

‘Docket No.:2007-1841-MLM-E

Rule Cite(s)

30 Tex. Admin. Code:§ 116,602 (a)(2)

-1,

Failed to comply with the conditions of the Standard Permit for a Tier |l Portable Rock :
Crusher, as documented during an investigation conducted on Qctober 8, 2007
Specifically, it was documented that the rock crusher exceeded the: authorlzed liFnit of

080 hours of operatlon at the same site.

m’.mw wwwﬁwa

“a"’mﬁﬁ“@’ﬂ'}“ PR et PR

n-Health: Matrix

Policy Revision 2 (September 2002)
PCW Revision November 6, 2007

Base Penalty|

$10,000

Harm
Release Major Moderate Minor
Actual|
Potential||

Percent

Moderate

Falsification Major

e T x|

| Percent

mark only one
with an x

$1,000

365 Number of violation days

Violation Base Penalty|

$1,000

‘One anhnual event is.recomimended.

Estimated EB Amount|

$38| Violation Final Penalty Total|

$1,286

_This vrolatlon Fmal Assessed Penalty (adjusted for llmlts){ $1,286




_Economic Benefit Worksheet

Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landécépé Mater}als

Buildings .
Other (as needed) 0.0 0
Engineering/construction 0.0 . $0
Land 0.0 $0 -

Record Keeping System < 0.0 $0 .
Training/S 0.0 $0
Remediation/Disposal i | 0.0 $0
Permit Costs $2,500 08._0Oct-2007 15 QOct-2008 0.7 $88
Other (as needed) : 0.0 “%0

Notes for DELAYED costs Estimated cost td obtain a permit to operate a Tier Il Portable Rock Crusher.. The Date Required is the Octo‘l_)er 8,

2007 investigation and the Final Date is the estimated compliance date. :

Notes for AVOIDED costs

Approx. Cost of Compliance

o|d { Costs i ANNUAEIZE [1] avoided costs before entering:item:(exceptfor one-time avoided costs):
Disposal i 0:0:7 =200 §0 : e §0E :
Personnel 0.0 ¢ 0 F$0:
Inspection/Reporting/Sampling 0.0 =$0: S $0
pplies/equig S0.0. 0 “ 00
Financial Assurance [2] 0.0 05 $0
ONE-TIME avoided costs [3] 0.0 =50 Q.
Other (as needed) i :0.0 =$00 Q-

$2,500|

$88|




- Screening Date:8-Nov-2007 i . - 'Docket No.:2007-1841-MLM-E
Respondent Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape Policy Revision 2 (September 2002)
- Case ID No. 34946 PCW Revision November 6, 2007
Reg Ent Reference No.. 'RN104751177
: “Media [Statute] Water Quality
o Enf. Coordinator: Michael Meyer
 Violation Number[— _ 7 |

Rule Cite(s) 30 Tex. Admin. Code § 106.146(2)

Failed to comply with the conditions of the Permit by Rule; Registration Number.76846
for the Soil Stabilization Plant, as documented during'an investigation conducted on:
October 8, 2007. . Specifically, it was observed that one of the conveyor belts
transfernng dry material to the pug m|Il was not top covered

Violation Description

Base Penalty} $10,000

Release Major Moderate Minor
Actuallf . .
Potential| » X Percent

Major Moderate

— T

! Igélsiﬁcation

Percent

Human health or the environment will or could be exposed to pollutants which would exceed levels that
are-protective of human:health'or-environmental receptors as a result of the violationk,'

it $9,500]
! $500
Number of violation days
mark only one Violation Base Penalty{ $500

with an x




:Delayed:Costs:-
Equipment 0.0 S $0 $0 -
Buildings 0.0 $0 $0
Other (as needed) 0.0 -$0 © $0 .
Engineering/construction $2,000 1-Oct-2007 15-Jun-2008 0.7 $5 $99 i
Land e 0.0 30 $0
Record Keeping System 0.0 $0: 0
Training/Sampling 0.0 $0 0
Remediation/Disposal 0.0 $0 0
Permit Costs 0.0 0. 0
Other (as needed) 0.0 0 0.

Estimated cdst to.provide a top cover for the exposed conveyor belt 6f the Soil Stabilization Plant; The Date

Notes for AVOIDED costs

Approx. Cost of Compliance

Notes for DELAYED costs Required is the October 8; 2007 investigation and the Final-Date'is the estimated compliance date.
JANNUALIZE [1]'avoided costs Before entering itém (exceptfor.oneti
: . 0.0 o800
Personnel 0.0 [ 080
ion/Reporting li 0.0 0
Suppliesfequipment 0.0 0
Financial Assurance [2] 0.0: =50
ONE-TIME avoided costs [3] 0.0 i$0s
Other (as needed) 0.0 280

$99]

$2,000]




Compliance History

Customer/Respondent/Owner-Operator: CNB602673766 FOX TREE & LANDSCAPE Classification. AVERAGE Riting: 3.01
NURSERY,INC

Regulated Entity: RN104751177 MOTHER EARTH LANDSCAPE Classification: AVERAGE Sie Rating: 3.01
MATERIALS BY DEFAULT

ID Number(s): AIR NEW SOURGE PERMITS REGISTRATION 76845

Location: 3037 FM 665, PETRONILA, TX, 78380 Rating Date: September 01 07 Rep 2at Violator:

NO

TCEQ Region: REGION 14 - CORPUS CHRISTI

Date Compliance History Prepared: November 08, 2007

Agency Decision Requiring Compliance History: Enforcement

Compliance Period: November 09, 2002 to Novemnber 08, 2007

TCEQ Staff Member to Contact for Additional Information Regarding this Compliance History
Name: Michael Meyer Phone: (512) 239-4492

Site Compliance History Components

1. Has the site been in existence and/or operation for the full five year complfance period? Yes
2. Has there been a (known) change in ownership of the site during the compliance period? No
3. If Yes, who is the current owner? . NA
4. if Yes, who was/were the prior owner(s)? : , » NA
5. When did the change(s) in ownership occur? N/A
Components (Multimedia) for the Site : )
A Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.
N/A
B. Any criminal convictions of the state of Texas and the federal government.
NA
C. Chronic excessive emissions events.
N/A
D. The approval dates of investigations. (CCEDS {nv. Track. No.)

1 11/07/2007 (572960)

E. Wiritten notices of violations (NOV). (CCEDS Inv. Track. No.)
F. Environmentaf audits.
N/A
G. Type of environmental management systems (EMSs).
NIA
H. Voluntary on-site compliance assessment dates.
N/A

I Participation in a voluntary pollution reduction program.
NIA

J. Early compliance.
N/A

Sites Outside of Texas

N/A
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ENVIRONMENTAL QUALITY

AGREED ORDER
DOCKET NO. 2007-1841-MLM-E

I. JURISDICTION AND STIPULATIONS

At its : . agenda, the Texas Commission on Environmental Quality
(“Commission” or “TCEQ”) considered this agreement of the parties, resolving an enforcement
action regarding Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape Materials (“Fox
Tree & Landscape™) under the authority of TEX. WATER CODE chs. 7 and 26, and TEX. HEALTH &
SAFETY CODE chs. 361 and 382. The Executive Director of the TCEQ, represented by the Litigation
Division, and Fox Tree & Landscape, represented by J.D. Head of the law firm Fritz, Byrne, Head &
Harrison, LLP, appear before the Commission and together stipulate that: :

1. Fox Tree & Landscape owns and operates a composting, brush recycling , concrete
"~ recycling, and sand and select fill mining operation located at 3037 Farm-to-Market Road
665, Petronila, Nueces County, Texas (the “Facility”).

2. This Agreed Order is entered into pursuant to TEX. WATER CODE §§ 7.051 and 7.070. The
Commission has jurisdiction of this matter pursuant to TEX. WATER CODE§ 5.013 because it
alleges violations of TEX. WATER CODE chs. 7 and 26, TEX. HEALTH & SAFETY CODE chs:
361 and 382, and TCEQ rules. :

3. The Commission and Fox Tree & Landscape agree that the Commission has jurisdiction to
enter this Agreed Order, and that Fox Tree & Landscape is subject to the Commission’s
jurisdiction.

4. Fox Tree & Landscape received notice of the violations alleged in Section II (“Allegations™)

on or about November 12, 2007.
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5.

10.

The occurrence of any violation is in dispute and the entry of this Agreed Order shall not
constitute an admission by Fox Tree & Landscape of any violation alleged in Section II
(“Allegations™), nor of any statute or rule.

An administrative penalty in the amount of eighteen thousand seven hundred twenty-one
dollars ($18,721.00) is assessed by the Commission in settlement of the violations alleged in
Section IT (“Allegations™). Fox Tree & Landscape has paid eighteen thousand seven hundred
twenty-one dollars ($18,721.00) of the administrative penalty.

Any notice and procedures which might otherwise be authorized or required in this action are
waived in the interest of a more timely resolution of the matter.

The Executive Director of the TCEQ and Fox Tree & Landscape have agreed on a settlement
of the matters alleged in this enforcement action, subject to the approval of the Commission.

The Executive Director recognizes that Fox Tree & Landscape has implemented the
following corrective measures at the Facility:

a. Submitted a Notice of Intent to operate the recycling facility, along with forms
describing the types of materials being accepted for recycling, any storage of
materials prior to recycling, and how the materials will be recycled, on December 7,
2007;

b. Provided a written cost estimate showing the cost of hiring a third party to close the
Facility, on February 14, 2008;

c. Obtained financial assurance for closure of the recycling Facility, on April 28, 2008;
d. Submitted a fire prevention and suppression plan on January 9, 2008;

e. Obtained authorization to discharge storm water on December 5, 2007
(TXRO5W850);

f. Begun a program to ensure compliance with the conditions of the Standard Permit
for a Tier II Portable Rock Crusher regarding the 1,800 hour operation limit; and

g. - Complied with the conditions of the Permit by Rule, Registration Number 76846 for
the Soil Stabilization Plant, by covering the conveyor belts transferring dry material
to the pug mill.

The Executive Director may, without further notice or hearing, refer this matter to the Office
of the Attorney General of the State of Texas (“OAG”) for further enforcement proceedings




Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape Materials
DOCKET NO. 2007-1841-MLM-E

Page 3

11.

12.

if the Executive Director determines that Fox Tree & Landscape has not complied with one
or more of the terms or conditions in this Agreed Order.

This Agreed Order shall terminate five years from its effective date or upon compliance with
all the terms and conditions set forth in this Agreed Order, whichever is later.

The provisions of this Agreed Order are deemed severable and, if a court of competent
jurisdiction or other appropriate authority deems any provision of this Agreed Order
unenforceable, the remaining provisions shall be valid and enforceable.

II. ALLEGATIONS

Fox Tree & Landscape is alleged to have violated:

a.

30 TEx. ADMIN. CODE §§ 328.5(b) and 330.11(e), by failing to submit to the
Executive Director at least 90 days prior to engaging in recycling activities a Notice
of Intent (“NOI”) to operate a recycling facility, and failing to submit a form or
forms describing the types.of materials being accepted for recycling, any storage of

materials prior to recycling, how the materials will be recycled, and updates or

changes to information contained in the facility report within 90 days of the effective
date of the change;

30 Tex. ADMIN. CODE § 328.5(c)(1), by failing to provide a written cost estimate
showing the cost of hiring a third party to close the facility;

30 TEX. ADMIN. Code §§ 328.5(d) and 37.921, by failing to establish and maintain
financial assurance for closure of a municipal solid waste recycling facility;

30 Tex. ADMIN. CODE § 328.5(h), by failing to have a fire prevention and

suppression plan

TEX. WATER CODE § 26.121(a), by failing to obtain authorization to discharge storm
water associated with an industrial activity through an individual permit or Multi-
Sector General Permit;

30 TeEX. ADMIN. CODE § 116.602 (2)(2), by failing to comply with the conditions of
the Standard Permit for a Tier II Portable Rock Crusher. Specifically, it was
documented that the rock crusher exceeded the authorized limit of 1,080 hours of
operation at the same site; and
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g. 30 TEX. ADMIN. CODE § 106.146(2), by failing to comply with the conditions of the
Permit by Rule, Registration Number 76846 for the Soil Stabilization Plant.
Specifically, it was observed that one of the conveyor belts transferring dry material
to the pug mill was not top covered. !

ITI. DENIALS
Fox Tree & Landscape generally denies each allegation in Section II (“Allegations™).
IV. ORDERING PROVISIONS

It is, therefore, ordered by the TCEQ that Fox Tree & Landscape pay an administrative
penalty as set forth in Section I, Paragraph 6, above. The payment of this administrative
penalty and Fox Tree & Landscape’s compliance with all the terms and conditions set forth
in this Agreed Order resolve only the Allegations in Section II. The Commission shall not
be constrained in any manner from considering or requiring corrective action or penalties for
violations which are not raised here.

The provisions of this Agreed Order shall apply to and be binding upon Fox Tree &
Landscape.

This Agreed Order, issued by the Commission, shall not be admissible against Fox Tree &
Landscape in a civil proceeding, unless the proceeding is brought by the OAG to: (1)
enforce the terms of this Agreed Order; or (2) pursue violations of a statute within the
Commission’s jurisdiction, or of a rule adopted or an order or permit issued by the
Commission under such a statute.

This agreement may be executed in multiple counterparts, which together shall constitute a
single original instrument. Any executed signature page to this Agreement may be
transmitted by facsimile transmission to the other parties, which shall constitute an original
signature for all purposes. ’ ’ o

Under 30 TEX. ADMIN. CODE § 70.10(b) and TEX. Gov’T. CODE § 2001.142, the effective
date of this Agreed Order is the date of hand-delivery of the Order to Fox Tree & Landscape,
or three days after the date on which the Commission mails notice of the Order to Fox Tree
& Landscape, whichever is earlier. The Chief Clerk shall provide a copy of this Agreed
Order to each of the parties.
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SIGNATURE PAGE

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

For the Commission

Wt ron fidue 911104

For the Extcutive Director Date

I, the undersigned, have read and understand the attached Agreed Order. I represent that I am
authorized to agree to the attached Agreed Order on behalf of the entity, if any, indicated below my
signature, and I do agree to the terms and conditions specified therein. I further acknowledge that
the TCEQ, in accepting payment for the penalty amount, is materially relying on such representation.

I also understand that my failure to comply with the Ordering Provisions, if any, in this order and/ or
Fox Tree & Landscape’s failure to timely pay the penalty amount, may result in:

. A negative impact on Fox Tree & Landscape’s compliance history;

J Greater scrutiny of any permit applications submitted by Fox Tree & Landscape;

) Referral of this case to the Attorney General’s office for contempt, injunctive relief,
additional penalties, and/or attorney fees, or to a collection agency;

. Increased penalties in any future enforcement actions against Fox Tree & Landscape;

. Automatic referral to the Attorney General’s Office of any future enforcement actions against

Fox Tree & Landscape; and
. TCEQ seeking other relief as authorized by law.

In addition, I understand that any falsification of any compliance documents may result in criminal

b/ o8&
Date
Dﬁ/\/ 82?6#) LLERO %ES (e
Name (Printed or typed) Title

Authorized representative of
Fox Tree & Landscape Nursery, Inc. dba Mother Earth Landscape Materials





Texas Commission on Environmental Quality
INTEROFFICE MEMORANDUM

DATE: October 20, 2008
TO: Les Trobman
General Counsel, TCEQ
o 8 o
FROM: Lena Roberts, Agenda Coordinator Attorney % ;; <
Litigation Division - 2 ﬁ?é‘éj
N caed
SUBJECT: Fox Tree & Landscape Nursery, Inc. % “ f’é%%g
Docket No.: 2007-1841-MLM-E o 2 < %@
Agenda Date: November 19, 2008 = = 5
Agenda Item No.: tba Moo F

Enclosed please find:

A revised page 2 of the Agreed Order:
= The penalty amount was corrected

The original and 7 underlined copies have been included.

Please do not hesitate to call me at (512) 239-0019 if you have any questions regarding this
matter.

Thank you.

cc: Kathleen Decker, Director, Litigation Division, MC 175
Lena Roberts, Agenda Coordinator Attorney, Litigation Division, MC 175
Michael Meyer, Enforcement Division, TCEQ, MC 128
Brad Genzer, Corpus Christi Regional Office, MC R-14
OCE Administration, MC 169
Blas Coy, Office of Public Interest Counsel, MC 103
Respondent
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5.

10.

The occurrence of any violation is in dispute and the entry of this Agreed Order shall not
constitute an admission by Fox Tree & Landscape of any violation alleged in Section II
(“Allegations”), nor of any statute or rule.

An administrative penalty in the amount of sixteen thousand seven hundred twenty-one
dollars ($14,721.00) is assessed by the Commission in settlement of the violations alleged in
Section IT (“Allegations™). Fox Tree & Landscape has paid sixteen thousand seven hundred
twenty-one dollars ($16,721.00) of the administrative penalty.

Any notice and procedures which might otherwise be authorized or required in this action are
waived in the interest of a more timely resolution of the matter.

The Executive Director of the TCEQ and Fox Tree & Landscape have agreed on a settlement
of the matters alleged in this enforcement action, subject to the approval of the Commission.

The Executive Director recognizes that Fox Tree & Landscape has implemented the
following corrective measures at the Facility:

a. Submitted a Notice of Intent to operate the recycling facility, along with forms
describing the types of materials being accepted for recycling, any storage of
materials prior to recycling, and how the materials will be recycled, on December 7,
2007;

b. Provided a written cost estimate showing the cost of hiring a third party to close the
Facility, on February 14, 2008;

c. Obtained financial assurance for closure of the recycling Facility, on April 28, 2008,
d. Submitted a fire prevention and suppression plan on January 9, 2008;

e. Obtained authorization to discharge storm water on December 5, 2007
(TXRO5W850);

f. Begun a program to ensure compliance with the conditions of the Standard Permit
for a Tier II Portable Rock Crusher regarding the 1,800 hour operation limit; and

g. Complied with the conditions of the Permit by Rule, Registration Number 76846 for
the Soil Stabilization Plant, by covering the conveyor belts transferring dry material
to the pug mill.

The Executive Director may, without further notice or hearing, refer this matter to the Office
of the Attorney General of the State of Texas (“OAG”) for further enforcement proceedings






