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Protecting Texas by Reducing and Preventing Pollution

" October 20, 2008

Ms. LaDonna Castafiuela, Chief Clerk

Office of the Chief Clerk

Texas Commission on Environmental Quality
P.O. Box 13087, MC-105

Austin, Texas 78711-3087

Re: TCEQ Docket No. 2008-1646-UCR. Consideration of a Petition by Customers Requesting an
Emergency Order Compelling Continuous and Adequate Water Service by East Rio Hondo Water
Supply Corporation (WSC)

Dear Ms. Castafiuela:

Enclosed for filing with the Texas Commission on Environmental Quality is the original plus seven
copies of the following backup materials for the November 5, 2008, agenda item on the above referenced

matter:

1. Agenda Executive Summary;

2. Caption;

3. Petition requesting an emergency order compelling East Rio Hondo WSC to provide continuous

and adequate service filed by Carl and Janel Parker and Carolina Ruiz on September 26, 2008;

4. Correspondence between Executive Director staff and East Rio Hondo WSC dated October 1,
2008; and
5. Proposed Order.

Please do not hesitate to contact me at 239-0575 if you have any questions regafding this material. Thank
you for your attention to this matter.

Respectfully submitted,

- "\”’{4{%&’ NLL \JE;L@({%
Stefanie Skogen

Staff Attorney
Environmental Law Division

Enclosure

cc: Mailing List
Lisa Fuentes, Water Supply Division, MC-153

P.0. Box 13087 ®  Austin, Texas 78711-3087 . 512-239-1000 ® Internet address: www.tceq.state.tx.us
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Texas Commission on Environmental Quality
INTEROFFICE MEMORANDUM

TO: Texas Commission on Environmental Quality DATE: October 20, 2008
THRU: LaDonna Castafiuela, Chief Clerk
FROM: Stefanie Skogen, Environmental Law Division

SUBJECT: TCEQ Docket No. 2008-1646-UCR. Consideration of a Petition by Customers
Requesting an Emergency Order Compelling Continuous and Adequate Water
Service by East Rio Hondo Water Supply Corporation

DESCRIPTION OF PETITION

Petitioners: Carl and Janel Parker and Carolina Ruiz

Regulated Activity: Retail water utility service

Type of Petition: Request for a Commission order compelling service

Commission Action: Hearing regarding whether the TCEQ can compel service

Authority: Texas Water Code § 13.041(d)(1) and 30 Texas Administrative Code §

291.14(a)(1)

FACTUAL BACKGROUND

Carl and Janel Parker and Carolina Ruiz are water service customers of East Rio Hondo Water
Supply Corporation (WSC), water certificate of convenience and necessity (CCN) No. 11552.
Earlier this year, East Rio Hondo WSC requested a new right-of-way easement across the
Parkers’ and Ms. Ruiz’s properties. When the customers did not agree to the easements, the
WSC terminated their water service on July 29, 2008. The Parkers service was temporarily
restored but was terminated shortly thereafter. They filed suit in district court and obtained a
temporary restraining order directing the WSC to restore the Parkers’ service on August 21,
2008. On September 4, 2008, the district court refused to convert the restraining order into a
temporary injunction because it believed the Texas Commission on Environmental Quality
(TCEQ or Commission) has primary jurisdiction over this issue. The restraining order lapsed,
and East Rio Hondo WSC sent another termination notice to the Parkers, stating their service
would be terminated on September 30, 2008.

The Parkers and Ms. Ruiz filed a petition requesting an emergency order compelling East Rio
Hondo to provide continuous and adequate service on September 26, 2008. ED staff sent a letter
to the WSC asking that it restore Ms. Ruiz’s service and not terminate the Parkers’ service while
the ED investigated the matter. The WSC did restore Ms. Ruiz’s service and did not terminate
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the Parkers’ service but requested a Commission order on this issue. On October 13, 2008, the
petitioners’ attorney told ED staff that both services were still on.

LEGAL AUTHORITY

Under section 13.250(a) of the Texas Water Code, a retail public utility that possesses or is
required to possess a CCN shall provide continuous and adequate service within its CCN area.’
The CCN holder may only terminate service due to nonpayment of charges, nonuse, or other
similar reasons in the usual course of business.” The Commission may issue an emergency order
to compel a water service provider that has or is required to have a CCN to provide continuous
and adequate service if the discontinuance of the service is imminent because of the service
provider’s actions.’

There is a provision in the TCEQ rules that allows a WSC to require an applicant for service to
grant an easement,” but there is no similar provision in the rules or the Texas Water Code that
says a WSC can terminate the service of a current customer for failing to grant an easement.

BASIS FOR STAFF RECOMMENDATION

The following items were considered in developing the staff’s recommendation:

1. Request for an emergency order compelling continuous and adequate water service by
East Rio Hondo WSC filed by Carl and Janel Parker and Carolina Ruiz on September
26, 2008, (Application No. 36192-C) and

2. Correspondence between East Rio Hondo WSC and ED staff dated October 1, 2008.

STAFF RECOMMENDATION

The ED recommends that the Commission grant the customers’ request to compel East Rio
Hondo WSC to provide them with continuous and adequate service. The ED’s understanding is
that East Rio Hondo WSC believes that the customers violated their service agreements by not
granting the easements and, therefore, it had the right to terminate their service. While this may
be a contractual issue that would allow East Rio Hondo WSC to pursue a contractual remedy, it
does not mean that the WSC can violate its CCN by terminating service. This does not involve a
nonpayment of charges or nonuse, nor can it be categorized as a similar reason in the usual
course of business. While the TCEQ rules do permit a WSC to require a service applicant to
grant an easement before providing the applicant with service, nothing in the rules or Texas
Water Code permits them to terminate a current customer’s service for failing to grant an
easement. The WSC has various avenues available to it, such as trying to work out an agreement

! A WSC is a retail public utility, as defined in section 13.002(19) of the Texas Water Code.
> TEX. WATER CODE ANN. § 13.250(b) (Vernon 2008). ‘

*1d. § 13.041(d)(1).

*30 TEX. ADMIN. CODE § 291.85(d)(3) (West 2008).
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with the customers or using its eminent domain power, but terminating the customers’ service is
not one of them.

STAFF CONTACTS

Stefanie Skogen, Environmental Law Division (239-0575)
Lisa Fuentes, Water Supply Division (239-6117)




CAPTION
EAST RIO HONDO WSC
Application No. 36192-C

TCEQ Docket No. 2008-1646-UCR. Consideration of a request for a Commission emergency
order compelling the provision of continuous and adequate service by East Rio Hondo Water
Supply Corporation (WSC) in Cameron County, Texas, pursuant to section 13.041 of the Texas
~ Water Code. (Stefanie Skogen, Lisa Fuentes)
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PROFESSIONAL LEGAL SERVICES WATER SURPLY BiV,
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Tammy Benton Via Hand Delivered

TCEQ
12100 Park Circle Bldg 5
San Antonio, Texas 78753

Re: East Rio Hondo Water Supply Corporation, CCN NO. 11552

Ms. Benton:

Please find enclosed the Application for Emergency Order along with a check in the amount of
$100.00, regarding the above named matter. Please file this Application with the commission for

consideration on an emergency basis with out hearing.

Thank you for your attention to this matter. Please feel free to contact me should you have any
questions.

ert L. Wilson ITI

HARTMAN CENTRE Il

1202 W. BITTERS, BLDG 1, SUITE 1204
SAN ANTONIO, TX 78216

PHONE: 210.223.4100

FAX: 210.223.4200

WWW.SA-LAW.COM
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TCEQ Docket No. ,
§ . r':" Qrp 2 0 g o0
INRE: § #dd Wi C.B n’m o dt;)
| § BEFORE THE TEXAS
EAST RIO HONDO WATER § TEXAS COMMISSION ON
- SUPPLY CORPORATION, § ENVIRONMENTAL QUALITY
CCN NO. 11552 § : -

APPLICATION FOR EMERGENCY ORDER, WITHOUT HEARING, TO COMPEL
CONTINUOUS and ADEQUATE WATER SERVICE BY A CERTIFICATE HOLDER

COME NOW, Applicants CARL & JANEL PARKER and CAROLINA S. RUIZ,

who, in‘ accordance with 30 T.AC § 291.14(a)(1), move the Texas Commission on

Environmental Quality (“TCEQ”)' to issue an emergency order, without hearing, compelling the
EAST RIO. HONDO WATER SU’PPLY CORPORATION (“ERHWSC”) to provide

continuous and adequate water service, and t0 ‘immediately cease and desist in all efforts to

- discontinue water service to qua]iﬁe& customers situated With’ERHWSC"s certificated area. In
sﬁppor.t hereof, Applicants show as follows: o

NATURE. OF THIS APPLICATION

{ - As recognized by the Texas Legislature, “[c]ohtinuous service by a public utility is

essential to the life, health, and safety of the public. A person's wilful interruption of that

service Is a public calamity that cannot be endured” TEX UTIL. CODE § 186.002(2)
(emphasis added). Applicants bring this Application for emergency action by the TCEQ as the

result of ERHWSC’s willful interruption’ of their retail water service. More particulasly,

Applicants seek an emergency order from the TCEQ" declaring that oértaijn past, present and

“fhreatened future actions of EREWSC are unlawful insofar as they violate the provisions of A

L




Environmental Qua]ity“(“TCEQ"’) or its predecessors.

TEX. WATER CODE § 13.250(b-¢) ond 31 TAC. § 291.88. Tn shorh, Applicants seek an.

emergency TCEQ Order compelling ERHWSC to provide them with continuous and adequate

water service until further Order of the Commission.

PARTIES

2. All Applicants are individuals residing near Los Fresnos, Cameron County, Texas. Atall

times material herefo, Applicants Were residential retail water service customers of ERHWSC,

with their respective residences situated within ERHWSC’s certificated water gervice area.

Further, all Applicants are “glderly individuals” as that term is defined by § 102.001 of the Texas

* Human Resources Code.

3. Respondent, EAST R1O HONDO WATER SUPPLY CORPORATION. is a domestic
corporation, which. regularly conducts business in Cameron County, Texas. Tts principal office is

{ocated at 206 Industrifil Pkwy, PO Box 621,Rio Hondo, X 78583 USA . ERHWSC is the

water utility providing retail water service to residential and commetcial customers pursuant o

Certificate of Conveniénce and Nedessity 11552 issue

By and through its CCN, ERHWSC

maintains a State-granted monopoly on retail water utility service within its certiﬁcatéd area. As

such, ERHWSC is the sole source of domestic and potable water to Applicants’® homes, which

are situated within BREWSC’s certificated area.

1 Ag a regulated water utility, Defendant’s ability to interrupt water service is limited to those
situations prescribed by the provisions of TEX. WATER CODE § 13.250(b-c) and 31 T.A.C. §
291.88 (2 portion of the TCEQ’s Administrative Rules). The relevant portions of those
provisions are set-forth at the end of fhis Pefition. ‘ , _

2

d by the Texas Commission on

——




JURISDICTION

4. BREWSC is a Texas non-profit water supply corporation formed pursuant 10 Chapter 67

of the Texas Water Code, and holds 2 TCEQ-issued certificate of convenience and necessity. As

such, the TCEQ maintains jurisdiction over EREWSC’s operations pursuant 1o TEX WATER
CODE § 13.401(d).

5. Moreover, pursuant to 30 T.A.C § 291. 14(a), the TCEQ maintains jurisdiction to issue

emergency orders in this matter, with or without hearmg because discontinuance of water

gservice by ERHWSC has occurred because of ERHWSC’s actions.

NOTICE BEFORE FILING NOT GIVEN |

6. There is good cause to believe that immediate and irreparable mjury, loss, or damage

would occur as a result of a delay in obtaining an emergency order from the TCEQ compeﬂmg

BRHWSC to restore water service to Applic

continued violations of the Texas Water Code, and the ~provisions of its Certificate of

Convenienoe & Necess1ty.

7. if ERHWSC is not immediately confrpeiled to provide continuous and adequate service to

Applicants, it will continue to engage in unlawful water service interruptions and thereby cause

immediate and 1rreparab1e injury, 1oss or damage to Applicants, whose water service is wrongly

drsconnected Namely Apphcants wrll continue to be deprive

samtatlon, food preparation, and persor_ral hygiene. Moreover, because Apphcan‘rs are elderly

individuals, the water service int terruption

ants and enjoining sard water service provider from :

d the use of water for dnnk.mg, A




FACTUAL ALLEGATIONS

8. ERHWSC is 2 non-profit water supply corporation, incorporated for the purpose of

furnishing potable water utility service to customers gituated in Cameron County, Texas. As 2

CCN holder, ERHWSC is required by Texas Water Co_de § 13.250(a) to “gerye every consumer
within its certified area and. .. render continuous and adequate service within the area.”
9. Pursuant to Chapter 67 of the Texas Water Code, ERHWSC’s operating policies, rates,

tariffs, and regulations are formulated and effected by a Board of Directors, elected by the

members of the corporation. Consumers arrange with ERHWSC to obtain water service for their

homes and businesses, with the terms of such service dictated by both the Texas Water Code,

‘and a written “Service Agreement.” The Service Agreement constitutes a written contract;, and

oontains various agreements concerning ERHEWSC’s provision of water. This contract, and all of
EREWSC’s operations are regulated by the TCEQ, which was granted regulatory control over
- all CCN holders by and through the Texas Water Code and TCEQ’s Administrative Rules

located in Chapters 30 and 31 of the Texas Admmlstratwe Code.

10.  Applicants reside within ERHWSC’s service ares, and are retail customers and

“members” of ERHWSC. ‘Applicants, Carl & Janel Parker, ﬁrst became members/customers of
ERHWSC on or about August 3, 1994, ‘when they entered a “Service Agreement” with the

» utility, and began receiving retail water service therefrom Applicant, Carolina Ruiz first became

a memb r/customer of ERHWSC on or about January 24 1990 when she entered a ‘Servme

Agreement with the ut111ty and began receiving retail water service therefrom Coples of said

_Agreements are attached hereto as «Exhibit A, end incorporated herem as if fully set—forth at

length.

TR
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11.  For fourteen (14) and eighteen (18) years, respectively, Applicants have received and

paid for water service from ERHWSC without incident. waever, in ‘early 2008, ERHWSC

requested from Applicants 2 “Right of Way Hasement” across their residential lots.

12. ERHWSC's proposed gasements across Applicants” lots are overly burdensome,

unreasonably destructive and excessive given ERHWSC’s  existing right-of-way easernent

abutting FM 510. For these reasons, Applicants initially declined to grant ERHWSC the

proposed easement location.? However, at o time have Applicants Sver refused to grant an

easement o ERHWSC, and their offer to grant ERHWSC a less burdensome and destructive

easement remains open.’
13. When ERHEWSC first learned of Applicants® denial of the requested easement location, it

began threatening to terminate Applicants’ water service in retaliation. When these threats failed

to coerce Applicants {0 acquiescé o ERHEWSC’s extortion, the utility made good on its threats,

and terminated all Applicants’ water service on July 29, 2008. Carolina Ruiz has been without

water service Since that time ~ approximately 60 days.

14.  Upon having. their water service terminated on July 29, 2008, Appﬂéants Carl & Janel

Parker retained the undersigned, who persuaded ERHWSC to resume service. However,

ERHWSC, again interrupted the Parkers’ water service on or About August 13, 2008. Said

service remained discontinued until August 21, 2008, when the undersigned filed suit in the

District Court of Cameron County, Texas, and obtained a Temporary Restraining Order

directing that water service be restored to the Parker home until at least September 4, 2008. See

-
2 Gince that time, Applicants Carl & Janel Parker have agreed to grant the easement, but required certain conditions

from ERHWSC relating to destruction of trees and related concerns, Because EREWSC has refused to engage in

any dialogue with her, Carolina Ruiz has had no opportunity to discuss alternate easement locations.

3 Applicants do not request TCEQ intervention in the easement dispute, and recognize TCEQ’s limited jurisdiction
as it relates to water service interruption.  The factual allegations related to the casements are provided solely for
informational purposes, and to demonstrate the lack of any legal basis for ERHUWSC’s present refusal to provide

continuous and adequate service.
5




Exhibit B. On September 4, 2008, fhe Presiding District Iﬁdge declined to convert the Parkers’

TRO into a Temporary Injunction, because he was convinced that the doctrine of primary

Junsdlctlon requﬂed that the TCEQ assert initial jurisdiction over this matter, as prescribed by

TEX WATER CODE § 13.401(d). Although he did not 51gn an Order, the Judge allowed the

. TROto dlssolve based upon what he stated was a limitation of his jurisdiction.

'15.  On September 17, 2008 even in the face of their pending lawsuit, ERHWSC issued

another “Disconnect Notice” to the Parkers, advising that water service will be disconnected on

September 30, 2008, unless the “properly executed casement” is received. See Exhibit C.

. 16,  This Emergency Application is filed for the purpose of obtaining 2 TCEQ ‘Order

prolibiting ERHWSC from impairing, interrupting, terminating o ofherwise interfering with

Apphcants retail water serv1ee and compelling ERHWSC to provide continuous and adequate

water service to Apphcants until further Order of the TCEQ.

. 17. Appheants all of whom are elderly individuals, have endured extreme hardship as the

result of ERHWSC’S actlons which amounts to extortion by the utility in violation of Texas law, ‘

and of ERETWSC’s Certificate of Convenience and Necessity.

REOUEST FOR EMERGENCY ORDER

18. Pu:rsuant to 30 T.A.C § 291.14(2)(1) Apphcants request an emergency. order, without
hearing, from the Texas Commission on Fnvironmental Quality finding and declaring that

o a ERHWSC’s interruption of Applicants’ water service violates the terms of
ERHWSC’s State-issued Certificate of Convenience and Necessity -
(Number 11552), which requires ERHWSC to provide Apphcants with
“contmuous and adequate” water service.

b. ERHWSC’S mterruptlon of Applicants’ water servme as descnbed herein
is unlawful insofar as such mterruptmn violates. the prov1sxons of TEX.

'WATER CODE § 13.250(b-0).
. | )




C. EREWSC’s interruption of Applicants’ water service as descnbed herem

is unlawful insofar as such interruption violates the provisions of 31

T.AC. §291.88.

d. ERHWSC is compelled to provide to Applicants continuous and adequate

water Service, irrespective of whether Applicants agree. to execute an
easement in the form and location requested by FRHEWSC.

19.  Immediate and irreparable injury, loss, or damage will result to Applicants a heating can

be held on this Application because of the following spec1ﬁe facts: Applicants’ health safety and

welfare, as elderly individuals, is severely jeopardized by the fact that there is 7o running water

in their homes, and there exist no alternate sources of domestic and/or potable water service.-

- 90. The injury the apphcants will suffer if ERHWSC is not ordered to provide continuous

and adequate waier service to them is severe loss sanitation, safety, and possibly of their health.

Tn addition, Applicants are unable to bathe, cook or use toilet facilities in the1r home essentially

rendering their residences yninhabitable. ThlS inj
without notlce in that ERHWSC has wholly refused to voluntarily resume water service.
21. Apphcants do not have an adequate remedy at law because the there-exists no alternate

means ‘of obtaining water serv1ce to their homes, and the ahsence of such service has rendered

their homes uninhabitable. Add1t10na11y, monetary damages cannot compensate Apphcams for.

the Jeopa:rdy to their health, safety and welfare posed by ERHWSC’s actions.

22. BRHWSC wﬂl suffer no harm, cost or burden associated with re-instating service to

~ Applicants’ homes instanter. ERI—IWSC’S facilities and water delivery infrastructure is in place at

Appiicants homes, and will 80 remain. Only ERHWSC has access to and control over such

facilities.

 PRAYER

ury is irreparable. The order should be granted:

e s T T




23. WEEREFORE, Premisés Considered, Applicants, Carl and Janel Parker and Carolina. '

Ruiz, prey that, in accordance with 30 T.A.C § 291.14(a)(1'),' move the Texas Commission on
Environmental Quality (“TCEQ”) to issue an emergency order, without hearing, cAompelling. the
EAST RIO HONDO WATER SUPPLY CORPORATION (“ERHWSC”) to prox}ide
continuous and ad‘equa‘te watef service, and to immediately oease and desist in all‘ efforts to

discontinue water service to qualified customers situated with BREEWSC’s certificated area; and

adjudge against EREWSC reasonable attorney’s fees and costs, together with all relief to which

they may be entitled either at law or in equity.

" Respectfiilly Submitted,

R L WiLsoN, P.C.
Hartman Centre IT
1202 W. Bitters, Suite 1204
San Antonio, Texas 78216

Telephone: 21 0/223-4100
i 10/223-4200

7
SBN: 50511773 ~

Attomej: for Applicants,
Carl & Janel Parker and
Carolina S. Ruiz




EXHIBIT A
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SERYICE AGREEMENT

; TB.Q;%§?Setween,

. o "_..': . ‘. /’ ‘.v‘ N ., Lo ‘- ] '
AGREEMENT made’ this ‘v*//% day oF \gLAVLLALL

EAST RI0 HONDD WATER SUPPLY CORP.

\\

L, cofporation organized under the

-
po—————

Taws of the State of Texas (hereinafter called the Corpcrqtion) and

, (heréinﬂfter'5311ed the .Hember)

* \itnesseth:

4o sell and deliver water and/or sawer. SETVice
ve water and/or sevier

5 and rules and
Corporation.

“The Corporation agrees
 tp the Member and Member agrees to pﬂrchasa'ahd rece’
‘. gpryvice from the Corporation, in accordance yith the bylaw

»regulations“ﬂf the Corporation 1t amended “from time to time by the.

he Member shall Py the. Corporation for service hereunder at the
rates and ypon the terms and conditions gt forth in the rate schedule adopted

from time to time by the'torporatinn‘s Board of Directors.

- The Board of Directors shall have the authority to sell the membershﬂﬁ'

of any mamber in the event of ponpayment of any charges of assessments owing by
ithin thirty (30) days after demand for peyment_by mail, properly

said member W
‘2ddressed to such delinquent Member. . The proceeds of any sale of membership
hall be paid to the delingquent

over and above the amount due the Corporation sna _

Member. In lieu of such sale of membership» the Board of Directors may purchase '

the membership on beha1f of the corporation st 3 prjce.determ?ned by the Board

. g be fair valjue of +he membership, prnvided.that in the event of either & 5ale
pf the membership or the purchase-thereof by the Corporation the proceeds £hall’
first be applied to the psyment pf any sndebtedness due the Corporation by the

ildpiinuuent.Hember.

1n the event the Member shall breach this agrﬁmnen£~b refusing '

" or %aiTing, without just cause. to connect to the=Corporati9n‘s faci1ity and
use same BS 5000 BS the facility is available, or (2) refusing of failing, .

;1'5»; without Jjust rause, ‘Lo pay the minimum monthly water rate @s astablished by the
"“IQtDrpuraticn, upon the occurrencé of either of said events the tember agrees 1o
idnay thg'tnrporatﬁdn 5 Jump sum of Three Hundred Dollars ($300.00) @5 13quidated

A1 wéter shall be metered by méters 1o be furnished and installed by

: !Lﬁﬁhe Corporation. The meter and/or cannection is for the sole vse of the member
Fior customer and 95 to serve water +p only ohe dwelling OT only pne.buswness,
' for water from One

paand does not permit the extension of pipe or pipes to trens .
) syroperty 10 another, for ‘share, resgll, o sub-meter water to any other persons.

HWe11ﬁhg, bus iness, propetrty, etc,
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I'n the event the tots] -water supply be insufficient to meet all of
there 15 @ chortage of water the

the needs of the Members, or in the event
~Corporation maey prorate the water available among the various Members on such
pasis as 18 deemed eguitable by ‘the npard of Directors. and may 8150 prescribe
a cchedule of hours covering the use of. water for garden purposes by particular
Members and require adherence thereto 0 prohibit Yhe use of water For garden
pUrposSes; provided that, 1f at any time the total water supply be insufficient
tp 311 of the needs of all Members, the Corporation.must first satisty all of
the needs of a1l Members for domestic purppses before supplying any water for
1iyestock purposeEs and must satisty 311 the needs of the Members For- both :
domestic'and 14vestock purposes before supplying &ny water for gardaning purposes.

The Member shall 4nstall at his own expense 8 service 1ine from the
meter and or SBWET connection to the point of Use- '

, The Member shall hold the corporation h
¢laims or demands for damage +4p. real Ot personal property
_ point the Member ties on to the sewer 1ineé and/or water meter to the
destination of the ine installed by Memb EpTEn b2t

.

water
armless from any ant a1l
.pceurring from the
final
i ‘.t ) d

+he right to locate 8 SEHET gervice
ing NECESSATY o connect the

conpectio ‘
oint to be chosen by the Corpbration, -

neter on the property of the Members at-a poin
- and shall have access to 1ts property and.equ1pment Tocated upon Member's

premises at @1l rensonable times for any purpose,connected'with or in the
furtherance %' 145 business pperations, and upon discontinuance of service .
shall have the right 1o remove any qf'its_prcperty From the Hemberfs'prgmjses. -

LY

ot S JTe

ACCEPTED AMND APPROVED - '

Fresident o :
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Cause INO.

CaRL & JANEL PARKER § IN DISTRICT COURT

Plaintiffs - 8
§ - '

v. § %Sk JUDICIAL DISTRICT
§

EAST IO HONDO WATER §

SUPPLY COR,POIMTION 5

Defendant. § CAMERON COUNTY, TEXAS

ORDER TO CLERK TO 1SSUE TEMPORARY
RESTRAINING ORDER

1. Ata hearing on Plaintiff's Petition for Temporary Restraining Order CARL
PARKER AND JANEL PARKER, plaintifis appeared in person and by their
attorney of record. Prior notice of the hearing was nof given to defendant.

2. The coutt finds that:

a. It clearly appears from the specific facts shown by plaintiffs verified
application that immediate and irreparable injury will result to plaintiffs
hefore notice can be senved on defendant and before a hearing can be
held on plaintiff's pe tition because, unless defendant is ordered to
immediately reinstate water service to Plaintiffs’ residence located at
the West 4.62 acres of Block Two (2), Section Sixteen (16), Unit
Number Four (4)- Bayview Citrus Groves Subdivision, and cease and
desist from impalring, interrupting, terminating or otherwise interfering
with Plaintiffs’ retail water service o such address, plaintiffs wil suffer
the following injury: serious harm to their health, safety and welfare.
This injury will be irreparable uniess restraint is ordered because water
service to Plaintiffs’ residence s essential to their life, health and
safety, particularly because of their advanced age. ,

b. Unless such restraint is ordered immediately plaintiffs will éuﬁer
irreparable  Injury immediately, because no legal remedy can
prevent the injury before it OCCUTS. :

o . Plaintiffs have no adequate remedy at law.
d.  Plaintifis have exercised due diligence in prosecuting the

underlying claim in this cause.
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" jnjunction be and is hereby set for hearing on the

e. Plaintiffs’ injury if the restraining ordef s not issued will outweigh
any injury o defendant that may oocur if this restraining order is
issued. : -
f The restraining order will not disserve the public interest.
g. The status quo should be maintained in the public interest.

"0 VY . o
h. A bond inthe amount of $ 6/) r executed by plaintiffs or their
representatives ‘will fully protect defendant's rights until 2 hearing

can be held on plaintiffs application for & temporary injunction.

The clerk of this court is therefore ardered to issue a tempnréry restraining

order operative until the date of the hearing ‘hereinafter ordered, ordering

. East Rio Hondo Water Supply Corporation, its Board of Directors,

empfoyees, agents and/or attorneys to immediately reinstate water
service to Plaintiffs’ residence located -at the West 4.62 acres of
Biock Two (2}, Section Sixteen (16}, Unit Number Four (4) Bayview

' Citrus Groves Subdivision, and cease and desist from impairing,

interrupting, terminating of otherwise interfering with Plaintiffs’ redail

" water service to such address Upon the posting by the plaintiff prior to

issuance of a bond in the armount of 5 940, ¢ ~_, payable to defendant,
approved and conditioned as required by law. :

ORDERED that Plainfiffs Application “gg . Temporary
7~ day of
m., in the 357+ District

it is, further,
2008, at £32 Kk
Court of Cameran County, Texas.

Signed on Aug uét,ﬂ,/ZEJOB at '

yan1y
| JQD'GE PRESID G{%g,bg |

e ED_.X,E:,,E}’GLOGK ;ﬂlw‘m

2,

Y k2 UG 2120t pig 21 |
' > il T ot ONCOUsTY 1eike
Y . DEPUTY

S
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#ast Rio Hondr *NSC  « ora7s8048 . P2
T e

Ezst Rio Hondo YWater Supply Corporation

. /,-’ .0 Box g2 = 205 industrial Parkway * Rio Hondo, Texas 78583 0521 * {U5B) 748 -3833
’ o “This institution s an egual ppportunity provider ana employer”

CERTIFIED MALLNG. F007-6726-30004653.3182
To: Carl & Janel Parker | | '
Aecoeﬁt Number: D-3832
Date: September17, 2008
Date of Scheduled Disc.on'necﬁon:' o : TR R ELIE

You are 'hereby "no‘uﬁed that East Rio Hondo Water Supply Corpofation (ERHWSC)

has not received an executed Right-of-Way Fasement, as requested oh numerous

ourﬂo’ fice daesnatfreceive,fhe: r0; erh executed easement,bv Tuesdcm :

water serwce “will’be: dfsconnecteﬁ To regain ser.wce after

pecasions.

september 30 2-008 our

ﬁiseunn-ecfion, you must ,pro’wdelERHWSC with the nght—of—Way Easement and pay @

525. 'GO reconnect fee urider the terms.of the Corporatnon s Ta rxff After disconnection,

once the nght—@f—Way Easement andthe $25.00 ‘are received, your service Wlll be

restored. Remember, ERHWSC will gladly meetwi ith you to notarlze your document at

no charge.

ERHWSC MANAGEMENT

| Signed ‘by:O%"'f"H L‘) M

- Enclosures : Righ‘c—of—Way Easement

\/ Via Facsnmlle Mr. Trethlson B
S RLWlison_PC

e
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i
ONDO WATER SUPPLY CDRPORAT!GN

ox-621, R0 HONDO, TEXAS 78583
sdorf, Records Agent (956)

EAST RIOH
CONTACT RERSON: Sandy Wal

DISCGNNECT NOTICE

CERTIF!ED MALL NO. 700707

748-3633, Ext. 212

10 00004557 4326

7]'0: "CAROLINA"S. RUIZ, ROSE V. & CONRADO 1. RODRIGUEZ

Account Number T-0518

pate: 17 July 2008
2008

: .Dateo’f’Scheduled Disconnectnon TUESDAY, JULYZQ,

o Hondo Water ‘Supply Corporation (ERH WSC)

. Youare hereby notified that East Ri
(8) previous |

ecu‘ced ngh‘c~of—Way Easement, @

has not recewed an ex
jetters, the latest dated May 30, 2008. If our office doesnot receive the properly executed

5C with the nght-Of—Way '.
n sTarn“f. After

s requested in three

you raust provide ERHW

nnection,

To regam semce after disco
¢ under the terms of the Corporatio

Easement and pay a $25.00 reconnect fe
disconnection, once the Rtgm of—Way Easement and the $25.00 are recewed your serwce wm

3

be restored. -
o notarize your document(s) at no charge.

Remember ERHWSC w;U gladly meet with you t

ERHWSC MANAGEMENT

3 Signed b‘}? ODZWAQ?}/ wQﬂrb"’(};/ .




Buddy Garcia, Chairman

Larry R. Soward, Commissioner

Bryan W. Shaw, Ph.D., Commissioner
Mark R. Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

October 1, 2008

J. W. Dyer

Dyer & Associates

3700 North Tenth Street, Suite 105
_McAllen, Texas 78501

Re:  Petition by Customers Requesting an Emergency Order Compelling Continuous and
Adequate Water Service by East Rio Hondo Water Supply Corporation (WSC) in
Cameron County, Texas, Application No. 36192-C

Dear Mr. Dyer:

On September 26, 2008, the Executive Director (ED) of the Texas Commission on
Environmental Quality (TCEQ) received a petition from Carl and Janel Parker and Carolina
Ruiz, customers and members of East Rio Hondo WSC, requesting that the TCEQ issue an
emergency order compelling the WSC to provide continuous and adequate water service to their
properties. According to their petition, the WSC terminated or has stated it will terminate their
water service for failure to grant a utility easement across their properties. Ms. Ruiz’s service
was terminated on July 29, 2008, and the Parkers’ service is scheduled to be terminated today:.

Because the ED just received the petition four days ago, he has not had the opportunity to fully
examine the facts and law involved in this matter nor explore all the options for resolving it.
While the matter is being investigated, the Parkers and Ms. Ruiz will be without water service if
the WSC carries out its current plan to have service terminated for both properties. Therefore, the
ED respectfully requests that East Rio Hondo WSC not terminate the Parkers’ water service and
restore Ms. Ruiz’s water service until the ED has had time to investigate this matter. If you have
any questions, please contact Stefanie Skogen in the Environmental Law Division at (512) 239-
0575 or by mail using Mail Code 173 in the letterhead address.

Sincerely,

. i/

Doug Holcomb

Manager, Utilities and Districts Section
Water Supply Division

DH/LF/as

cc: Mailing List

P.0.Box 13087 © Austin, Texas 78711-3087 e 512-239-1000 @ Internet address: www.tceq.state.tx.us

printed on recyeled paper using soy-based ink




Mailing List for Application No. 36192-C

Mr. Brian E. MacManus, Director of Water and Wastewater

East Rio Hondo WSC

P. O. Box 621

205 Industrial Parkway _
Rio Hondo, Texas 78583-0521
Fax: 956/748-0408

Mr. J. W. Dyer Representing: East Rio Hondo WSC
Dyer & Associates :
3700 North Tenth Street, Suite 105
McAllen, Texas 78501

Fax: 956/686-6601

Mr. Robert L. Wilson, I Representing: Carl and Janel Parker
R. L. Wilson, P.C. and Carolina Ruiz

Hartman Centre II

1202 W. Bitters, Suite 1204
San Antonio, Texas 78216
Fax: 210/223-4200




DYER & ASSOCIATES

J. W. Dyer Law Firm Telephone 956-686-6606
J.D,PE,RPLS. 3700 North Tenth Street, Suite 105 Telefax  956-686-6601
Member, College of the State Bar of Texas McAllen, Texas 78501 email @TheDyerFirm.com

October 1, 2008
via Facsimile Transmission Only
(512) 239-6972
Doug Holcomb
Manager, Utilities and Districts Section
Water Supply Division
Texas Commission on Environmental Quality (“TCEQ”)
P. O. Box 13087
Austin, Texas 78711-3087

"RE:  Petition by Customers Requesting an Emergency Order Compelling Continuous
and Adequate Water Service by East Rio Hondo Water Supply Corporation (WSC)
in Cameron county, Texas; Application No. 36192-C

Dear Mr. Holcomb:

Thank you for your letter in the referenced matter. Please be advised that neither East Rio
Hondo Water Supply Corporation nor this office has been provided a copy of the Petition in the
referenced matter. Accordingly, please provide me with a copy of the Petition in order that East Rio
Hondo Water Supply Corporation might avail itself of the opportunity to respond.

With respect to the TCEQ’s request for continued water service related to the Parker and
Ruiz properties, the water service will be restored to Ms. Ruiz’s property and East Rio Hondo Water
Supply Corporation will not terminate service to the Parker property at this time. However, East Rio
Hondo Water Supply Corporation reserves the right to terminate such service after 12:00 o’clock
noon on October 8, 2008, if the matter has not been resolved. This is to allow the TCEQ sufficient
time for investigation and to explore all options for resolving the matter.

By copy of this letter, notice is being given to counsel for the Parkers and Ms. Ruiz of
this action and potential termination of service.

T stand ready to assist you in this matter and look forward to receiving a copy of the Petition.
Thank you.

Very truly yours,
INY

J. W. Dyer

IJWD:plf: ERHWSC:Parker: TCEQ-PetReq.ltr Page -1 -




cc: Stefanie Skogen
Environmental Law Division
TCEQ - Mail Code 173
via Facsimile Transmission

(512) 239-6972

Trey Wilson

R. L. Wilson, P.C.

Hartman Centre 11

12023 W. Bitters, Bldg. I, Suite 1204
San Antonio, Texas 78216

via Facsimile Transmission Only
(210) 223-4200

Brian Macmanus

Director of Water and Wastewater

East Rio Hondo Water Supply Corporation
via Facsimile Transmission Only

(956) 748-0408

JWD:plf:ERHWSC:Parker:TCEQ-PetReq.ltr Page -2 -




TExAS COMMISSION ON ENVIRONMENTAL QUALITY

AN EMERGENCY ORDER granting a request to compel the provision of
continuous and adequate service pursuant to
section 13.041 of the Texas Administrative
Code; TCEQ Docket No. 2008-1646-UCR.

A request for a Commission emergency order to compel East Rio Hondo Water Supply
Corporation (WSC), water certificate of convenience and necessity (CCN) No. 11552, to provide
continuous and adequate water service to Carl and Janel Parker and Carolina Ruiz in Cameron
County, Texas, was presented to the Texas Commission on Environmental Quality
(Commission) for approval pursuant to section 13.041(d)(1) of the Texas Water Code and title
30, section 291.14(a)(1) of the Texas Administrative Code.

In early 2008, East Rio Hondo WSC requested a right-of-way easement from the Parkers
and Ms. Ruiz across their respective properties. When the customers did not agree to the
easements, East Rio Hondo WSC sent them a termination notice and then terminated their water
service on July 29, 2008. The Parkers service was temporarily restored and then terminated again
around August 13, 2008. The Parker filed suit in district court and obtained a temporary
restraining order on August 21, 2008, which required East Rio Hondo WSC to restore service.
On September 4, 2008, the district court refused to convert the restraining order into an
injunction, stating that the Commission has primary jurisdiction over this issue. The restraining

order expired, and East Rio Hondo WSC issued another termination notice to the Parkers, stating

it would terminate service without approval of the easement on September 30, 2008.




On September 26, 2008, the Parkers and Ms. Ruiz filed a petition with the Executive
Director (ED) of the Commission, requesting that the Commission issue an emergency order to
compel East Rio Hondo WSC to provide them with continuous and adequate service. ED staff
requested that East Rio Hondo WSC restore Ms. Ruiz’s service and not terminate the Parkers
service until the matter could be investigated. East Rio Hondo WSC did restore Ms. Ruiz’s
service and did not terminate the Parkers’ service but requested an order from the Commission
on this issue.

A retail public utility that possesses or is required to possess a CCN must provide
continuous and adequate service in its CCN area. TEX. WATER CODE § 13.250(a). Service may
be terminated only where there has been a nonpayment of charges, nonuse, or other similar
reason in the usual course of business. TEX. WATER CODE § 13.250(b). The Commission may
issue an emergency order to compel a water service provider that has or is required to have a
CCN to provide continuous and adequate service if the discontinuance of the service is imminent
because of the service provider’s actions. TEX. WATER CODE § 13.041(d)(1).

A WSC may require an applicant for service to grant an easement as allowed under
applicable law. 30 TEX. ADMIN. CODE § 291.85(d)(3). No where in chapter 13 of the Texas Water
Code or title 30, chapter 291 of the Texas Administrative Code does it state that a WSC may
terminate a current customer’s service for refusing to grant an easement.

The Commission held a hearing on the request at its November 5, 2008, Agenda meeting
and found the request has merit.

A CCN holder cannot terminate a current customer’s service due to their failure to grant a
right-of-way easement across their property. A CCN holder is required to provide continuous and

adequate service within its CCN area, and terminating service in that area due to the refusal to




grant an easement is not a termination due to nonpayment, nonuse, or another similar reason in

the usual course of business. A WSC may require an applicant for service to grant an easement

but may not require the same of a current customer in exchange for the provision of continuous

and adequate service.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY that:

1.

East Rio Hondo WSC shall reinstate if it has terminated and/or continue to provide
continuous and adequate service to Carl and Janel Parker and Carolina Ruiz.

This order shall expire in 180 days, unless extended.

The provisions of this order shall be binding on Carl and Janel Parker, Carolina Ruiz, and
East Rio Hondo WSC. East Rio Hondo WSC shall give notice of this order to personnel
who maintain day-to-day control over the operations referenced in this order.

The Chief Clerk of the Texas Commission on Environmental Quality shall forward a
copy of this order to the parties.

If any provision, sentence, clause, or phrase of this order is for any reason held to be
invalid, the invalidity of any portion shall not affect the validity of the remaining portions
of the order.

Issue Date:

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

For the Commission




CERTIFICATE OF SERVICE

I certify that on October 20, 2008, a copy of the foregoing document was sent by first
class, agency mail, and/or facsimile to the persons on the attached Mailing List.

i.,jij;b%%ika.\‘%%grx@/"‘

Stefani®/ Skogen, Staff Xttorney
Environmental Law Division

Mailing List
East Rio Hondo WSC
TCEQ Docket No. 2008-1646-UCR

REPRESENTING EAST RIO HONDO
WSC:

J.W. Dyer

Dyer & Associates

3700 North Tenth Street, Suite 105
McAllen, Texas 78501

Phone: (956) 686-6606

Fax: (956) 686-6601

REPRESENTING THE PETITIONERS:
Robert L. Wilson III

R L Wilson, P.C.

Hartman Centre II

1202 West Bitters, Building 1, Suite 1204
San Antonio, Texas 78216

Phone: (210) 223-4100

Fax: (210) 223-4200

REPRESENTING THE OFFICE OF

PUBLIC INTEREST COUNSEL.:

Blas J. Coy, Jr.

Texas Commission on Environmental Quality
Office of Public Interest Counsel, MC-103

P. O. Box 13087

Austin, Texas 78711-3087

Phone: (512) 239-6363

Fax: (512) 239-6377

OFFICE OF THE CHIEF CLERK:
LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Phone: (512) 239-3300

Fax: (512) 239-3311
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TEXAS
SOMMISSION
ON ENVIRONMENTAL
CUALITY

i
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Buddy Garcia, Chairman
Larry R. Soward, Commissioner
Bryan W. Shaw, Ph.D., Commissioner

708 0CT 22 PH 4 26

Mark R. Vickery, P.G., Executive Director

S

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY  CHEF CLERKS OFFICE

Protecting Texas by Reducing and Preventing Pollution

October 22, 2008

NOTICE OF PUBLIC HEARING
TO CONSIDER AN EMERGENCY ORDER CONCERNING
EAST RIO HONDO WATER SUPPLY CORPORATION
TCEQ DOCKET NO. 2008-1646-UCR

APPLICATION: Carl & Janel Parker and Carolina Ruiz (“Customers™) have filed a petition
with the Texas Commission on Environmental Quality (“TCEQ” or “Commission”) for an
emergency order pursuant to Section 13.041 of the Texas Water Code, and Title 30, Section
291.14 of the Texas Administrative Code. The Customers have sought an emergency order to
require East Rio Hondo Water Supply Corporation to continue providing water service to the
Customers. East Rio Hondo Water Supply Corporation is a non-profit water supply corporation
under Chapter 67 of the Texas Water Code doing business in Cameron County, Texas, with a
principal office located at 206 Industrial Parkway, Rio Hondo, Texas 78583-0521. East Rio
Hondo Water Supply Corporation provides retail water service under Certificate of Convenience
and Necessity (“CCN”) No. 11552 in Cameron County, Texas. The Customers’ petition asserts
that the only water service currently available to the Customers is from East Rio Hondo Water
Supply Corporation. The petition alleges that the Customers have an ongoing dispute regarding
East Rio Hondo Water Supply Corporation’s request for a right-of-way easement across the
Customers’ properties. The Customers’ petition asserts that East Rio Hondo Water Supply
Corporation has previously terminated water service to the Customers and has notified the
Customers that it reserves the right to terminate water service without an agreement on the
easement request.

Based upon the allegations asserted in Customers’ petition that the threat of disconnection of
water service to the Customers may create an imminent threat to public health and safety, the
Commission has scheduled a public hearing to consider the Customer’s petition for an
emergency order to require East Rio Hondo Water Supply Corporation to continue providing
water service to the Customers.

PUBLIC HEARING. The Commission will conduct a public hearing to determine whether to
issue an Emergency Order regarding East Rio Hondo Water Supply Corporation at the following
time and location:

9:30a.m. November 5, 2008
Texas Commission On Environmental Quality
Room 2018, Building E
12100 Park 35 Circle
Austin, Texas

P.O. Box 13087 ® Austin, Texas 78711-3087 ® 512-239-1000 ® Internet address: www.tceq.state.tx.us

printed on recveled paper using sov-hased ik






The hearing will be conducted in accordance with Title 30, Texas Administrative Code (TAC),
Chapter 10 (relating to commission meetings). If a contested case hearing is held, it shall be
conducted under the Administrative Procedure Act (APA), Chapter 2001, Texas Government
Code, and 30 TAC Chapter 80. Representatives of the Customers and East Rio Hondo Water
Supply Corporation should attend the hearing and ensure that their respective interests are
represented. The Executive Director cannot state the Customers’ or East Rio Hondo Water
Supply Corporation’s cases to the Commission.

PUBLIC COMMENT. You may comment either in person at the hearing or by submitting
written comments. You must to submit written comments before the hearing to the Office of the
Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. Written comments
should include: (1) your name, address, and daytime telephone number, and (2) the TCEQ
docket number found at the top of this notice.

INFORMATION. A copy of the application for the Customers’ petition and any related filings
may be obtained from the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin,
Texas 78711-3087.

For information concerning the hearing process, contact the Public Interest Counsel, MC 103,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. For additional information, individual
members of the general public may contact the Office of Public Assistance at 1-800-687-4040.
General information regarding the TCEQ can be found at www.tceq.state.tx.us.

Persons with disabilities who need special accommodations at the hearing should call the Office
of Public Assistance at the number above or 1-800-RELAY-TX (TDD) at least one week prior to
the hearing,.

Very truly yours,

o e,

General Counsel

Mailing List






Mailing List :
East Rio Hondo Water Supply Corporation
TCEQ Docket No. 2008-1646-UCR

J.W. Dyer

Dyer & Associates
3700 North 10™ Street
McAllen, Texas 78537
FAX 956/686-6601

Brian E. MacManus

Director of Water and Wastewater

East Rio Hondo Water Supply Corporation
P.O. Box 621

206 Industrial Parkway

Rio Hondo, Texas 78583-0521

FAX 956/748-0408

Robert L. Wilson III

RL Wilson, P.C.

Hartman Centre 11

1202 W. Bitters, Suite 1204
San Antonio, Texas 78216
FAX 210/223-4200

Stefanie Skogen

TCEQ Environmental Law Division MC 173
P.O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Doug Holcomb

TCEQ Water Supply Division MC 153
P.O. Box 13087

Austin, Texas 78711-3087
512/239-4691 FAX 512/239- 2214

Blas Coy

TCEQ Office of Public Interest Counsel MC 103

P.O. Box 13087
Austin, Texas 78711-3087
512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311

Bridget Bohac

TCEQ Office of Public Assistance MC 108
P.O. Box 13087

Austin, Texas 78711-3087

512/239-4000 FAX 512/239-4007
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