EXECUTIVE SUMMARY - ENFORCEMENT MATTER

DOCKET NO.: 2008-0741-PWS-E TCEQ ID: RN101205276  CASE NO.: 35811
RESPONDENT NAME: Kenedy Manor Nursing Homes, Inc.

ORDER TYPE:
X 1660 AGREED ORDER __FINDINGS AGREED ORDER __FINDINGS ORDER FOLLOWING
: SOAH HEARING
__FINDINGS DEFAULT ORDER __SHUTDOWN ORDER __IMMINENT AND SUBSTANTIAL
ENDANGERMENT ORDER

__AMENDED ORDER __ EMERGENCY ORDER

CASE TYPE:

__AIR __ MULTI-MEDIA (check all that apply) __INDUSTRIAL AND HAZARDOUS
WASTE

X PUBLIC WATER SUPPLY __PETROLEUM STORAGE TANKS __OCCUPATIONAL CERTIFICATION

__WATER QUALITY __SEWAGE SLUDGE __UNDERGROUND INJECTION
CONTROL

__MUNICIPAL SOLID WASTE __RADIOACTIVE WASTE __DRY CLEANER REGISTRATION

Page 1 of 3

SITE WHERE VIOLATION(S) OCCURRED: Kenedy Manor, 1.5 miles south of Kenedy on Highway 181, Karnes County
TYPE OF OPERATION: Public water supply

SMALL BUSINESS: X Yes ___No .
OTHER SIGNIFICANT MATTERS: There are no complaints. There is no record of additional pending enforcement actions regarding this
facility location.

INTERESTED PARTIES: No one other than the ED and the Respondent has expressed an interest in this matter.
COMMENTS RECEIVED: The Texas Register comment period expired on October 20, 2008. No comments were received.

CONTACTS AND MAILING LIST:
TCEQ Attorney/SEP Coordinator: None
TCEQ Enforcement Coordinator: Ms. Amanda Henry, Enforcement Division, Enforcement Team 2, MC R-12, (713) 767-3672;
Mr. Bryan Sinclair, Enforcement Division, MC 219, (512) 239-2171
Respondent: Mr. Jeffrey Hansen, Registered Agent, Kenedy Manor Nursing Homes, Inc., 3825 West Green Oaks Blvd., Ste. 250,
Arlington, Texas 76016 . . ‘
Mr. Sam Jerrell, President, Kenedy Manor Nursing Homes, Inc., P.O. Box 519, Sulphur, Oklahoma 73086
Respondent’s Attorney: Not represented by counsel on this enforcement matter

execsurn/5-19-08/app-26¢.doc



RESPONDENT NAME: Kenedy Manor Nursing Homes, Inc.

DOCKET NO.: 2008-0741-PWS-E

Page 2 of 2

VIOLATION SUMMARY CHART:

Type of Investigation:
__ Complaint
_.Routine

__ Enforcement Follow-up
X _Records Review

Date(s) of Complaints Relating to this
Case: Notie ‘ oo

Date of Record Review and Investigation
Relating to this Case: March 20, 2008
and September 28, 2007

Date of NOE Relating to this Case:
October 19, 2007 (NOE)

Background Facts: This was a record
review and investigation.

WATER

1) Failure to provide the water system's
operating records for Commission review
during inspections [30 TEX. ADMIN. CODE
§ 290.46(f)(2) and ‘ ;
290.46(5)(3)(A)ELIID].

2) Failure to provide ground storage
capacity equal to 50% of the maximum
daily demand [30 Tex. AbMmN. CODE

§ 290.45(d)(2)(B)(ii) and Tex. HEALTH &
SAFETY CODE § 341.0315(c)].

3) Failure to provide at least two servicé
pumps with a total capacity of three times
the maximuin daily demand [30 TEX.
ApMm. CODE § 290.45(d)(2)(B)(iv) and
TEX. HEALTH & SAFETY CODE

§ 341.0315(c)].

4) Failure to have a complete and up-to-
date chemical and microbiological
monitoring plan that identifies all sampling
locations, describes the sampling
frequency, and specifies the analytical
procedures and laboratories that the public
water system will use to comply with the
monitoring requirements [30 TEX. ADMIN.
CoDE § 290.121(a) and (b)].

Total Assessed: $844

Total Deferred: $168 )
X Expedited Settlement

__Financial Inability to Pay
SEP Conditional Offset: $0
Total Paid to General Revenue: $676

Site Compliance History Classification
__ High __ Average __ Poor

Person Compliance History Classification
__ High __ Average __ Poor
Major Source: ___Yes _X_ No

Applicable Penalty Policy: September 2002

b) Within 30 days after the effective date

- equal fo three times the maximum daily

Ordering Provisions:

The Order will require the Respondent to:

a) Immediately upon the effective date of
this Agreed Order, begin maintaining
water system records, including but not
limited to a record of the amount of water
treated each week, and make these records
available to Comimission personnel at the
time of investigations;

of this Agreed Order, develop and begin
maintaining an up-to-date chemical and
microbiological monitoring plan for the
Facility that identifies all sampling
locations, describes the sampling
frequency, and specifies the analytical.
procedures and laboratories that the public
water system will use to comply with the .
monitoring requirements; '

c) Within 45 days after the effective date
of this Agreed Order, submit written
cértification and include detailed
supporting documentation including
photographs, receipts, and/ot 'other
records to demonstrate compliance with
Ordering Provisions a. and b.; '

d) Within 120 days after the effective date
of this Agreed Order:

1. Provide a total service pump capacity

demand; and

ii. Provide a total ground storage capacity
equal to 50% of the maximum daily
demand.

e) Within 135 days after the effective date
of this Agreed Order, submit written
certification and include detailed
supporting documentation including
photographs, receipts, and/or other records
to demonstrate compliance with Ordering
Provision No. d.

execsum/5-19-08/app-26¢.doc
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Al

Policy Revision 2 (September 2002)

Penalty Calculation Worksheet (PCW)

PCW Revision April 29, 2008

Assigned

14-Apr-2008

PCW

‘6-May-2008-

RESPONDENT/FACILIT:

INEORMATIO

Reg. Ent. Ref. No.
Facility/Site Region

Respondent

Kenedy Manor. l\]ursmg‘Homes, Inc

RN101205276 .

13-San:Antonio -

CASEINEORMATIO

Media Program(s)

Enf./Case ID No.|{35811

No. of Violations

Docket No.

2008-0741-PWS-E ;!

Order Type

P.ublic:Water 'Sup'ply.

Multi-Media|

Enf. Coordinator|Amanda Henry.::

EC's Team

Admin. Penalty $ lelt Minimum|

Enforcement Team 2::

$50  |Maximum $1,000 ]

F’enalty Calculatlon Sectlon

mwnw»m o
Cement

Before NOV

NOV to EDPRPISettIement Offer

Extraordinary

Ordinary

" Total EB Amounts| _ $3,832
Approx. Cost of Compliance

T R
O Enhancementa s

apthre e

Gl i B
*Capped at the Total EB § Amount

e

Subto

AN AR

$0

$0

otali6! $0

$844

$0

$844

$844

-$168

Notes

Reduces the Flnal Assessed Penalty by the mdtcted percentage (Enter number only; e. g 20 for 20% reductlon )

Deferral offered for expedited -settlement.

$676
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2008-0741-PWS-E

- Kenedy Manor Nursing Homes, Inc. Policy Revision 2 (September 2002)
PCW Revision April 29, 2008

<Number of

Enter N

[ Written NOVs with same or similar violations as those in the current enforcement action pon ‘:;I:: R 6%
(number of NOVs meeting criteria ) S °
| Other written NOVs 14%
|Any agreed final enforcement orders containing a denial of liability (number of orders 0%
meeting criteria ) °
|Any adjudicated final enforcement orders, agreed final enforcement orders without a denial B
| of liability, or default orders of this state or the federal government, or any final prohibitory} 0%
+|lemergency orders issued by the commission :
:1Any non-adjudicated final court judgmients or consent decrees containing a denial of liability|
‘| of this state or the federal government (number of judgements or consent decrees meeting | 0%
criteria) . :
Any adjudicated final court judgments and default judgments, or non-adjudicated final court"
udgments or consent decrees without a denial of fiability, of this state or the federal|. 0%
government
| Any criminal convictions of this state or the federal government (number of counts ) 0%
;.:| Chronic excessive emissions events (number of events) 0%
‘|Letters notifying the executive director of an intended audit conducted under the Texas|
-|Environmental, Health, and Safety Audit Privilege Act, 74th Legislature, 1985 (number of| 0%
audits for which notices were submitted)
Disclosures of violations under the Texas Environmental, Health, and Safety Audit Privilege|: 0%
*|Act, 74th Legislature, 1995 (number of audits for which violations were disclosed) °
~ Please Enter Yes or Now
“|Environmental management systems in place for one year or more SadNe ] 0%
= |Voluntary on-site compliance assessments ‘conducted by the executive director under al’ 0%
‘| special assistance program °
Participation in a voluntary pollution reduction program 0%
:|Early compliance with, or offer of a product that meets future state or federal governmentf: 0%
“Jenviranmental requirements °

P N ] Adjustment Percentage (Subtotal 7) | 0%
Co: p::ance Enhancement due t one pior Notice of Violation ("NOV") with same or similar violations as those in the
I\;z t:;y current enforcement-action and seven NOVs with dissimiilar violations.

Total Adjustment Percentage (Subtotals 2, 3, & 7) I 19%
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‘Screening:Date. 24-Apr-2008 :Docket No,-2008-0741-PWS-E
Respondent Kenedy Manor Nursing Homes Inc. Policy Revision 2 (September 2002)
Case ID:No. 35811 PCW Revision April 29, 2008

..Enf.iCool dmator' Amanda Henry
Violation Number|| " 1: |

Rule Cite(s)

30 Tex. Admin. Code § 26046()(2) and 290 460@YANINII)

"ZFalled to prov1de the water system S. operatlng records for Commlssmn rev1ew dunng

Violation Description

Base Penalty| $1,000

Hrm
Moderate

Release
Actuallf =
Potentialf|

Major

Percent

Falsification Major Moderate

Percent

| $10
Number of Violation Events| iJINumber of violation days
mark orly one Violation Base Penalty| . $10
with an x

Estimated EB Amount| $6| Violation Final Penalty Total| $12
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Kenedy Manor Nursing Homes, inc.

Buildings
Other (as needed)

Engi ing/ uction
Record Keeping Sys(em ol - . :30-Nov-2008: "
Remediation/Disposal
Permit Costs

Other (as needed)

Notes for DELAYED costs

mmuﬁ

Disposal
Personnel

Inspection/Reporting/S

Financlal Assurance [2]
ONE-TIME avolded costs [3]
Other (as needed)

Notes for AVOIDED costs

Approx. Cost of Compliance r $1 OOI ) $6|
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‘Date 24-Apr-2008
f Kenedy Manor Nursing Homes, Inc.
: Case!ID;No. 35811

R"g Ent Reference No. RN101205276

) te] Public Water Supply

rdinator. Amanda Henry

Violation Number[- "2 i

:2008-0741-PWS-E

Policy Revision 2 (September 2002}
PCW Revision April 29, 2008

Rule Cite(s)

30°Tex. Admin, Code § 200:45(d)(2)(B)(i) and Tex. Health & Safety Code § 341.0315(c)

Violation Description

Falled 0] prov1de ground storage capacﬂy equal to 50% of the: maximum daily: demand.
: Specnf ically; serving a populatlon of100. people ‘the: maximum daily demand for the
‘system.is 24,000 gallons. per day: ("gpd™). Thus, the minimim ground storage tan|
capacnty that the system: should. be providing is 12,000 gpd. At the time of: the
ion, the's ystem:pr owded" 'total ground storagé’ capacrty of
|nd|cat1n ‘a; 50% deficiency

: “Harm
Release__ Major Moderate Minor
Actuallf:s: P TR
Potentialll-

Minor

Falsification Major Moderate

Base Penalty| $1,000

Percent

Number of Violation Events]:

mark only one
with an x

T $750

Number of violation days

Viclation Base Penalty| $500
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Equlpment

Buildings

Other (as needed)

Engineering/construction

Land

Record Keeping System
Training/Sampll

Remediation/Disposal
Permit Costs
Other (as needed)

Notes for DELAYED costs

Disposal
‘Personnel
Inspection/Reporting/Sampling

ded Costs

Financial Assurance [2]
ONE-TIME avoided costs [3]
Other (as needed)

Notes for AVOIDED costs

Approx. Cost of Compliance

] $25,000] $2,488]
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~Screening Date 24-Apr-2008 Jocket NO: 2008-0741-PWS-E A
e Respondent Kenedy Manor Nursing Homes, Inc. Policy Revision 2 {September 2002)
Case ID'No. 35811 PCW Revision Apri 28, 2008
efererice No. RN101205276

Media [Statute] Public Water Supply

“Ent. Coordinator: Amanda Henry

Violation Numbér[[ 3

Rule Cite(s) 3Q_Téx.,'Admihf Code §290.45(d)(2)(B)(iv)-and Tex. Health & Safety Code § 341.0315(¢

- Failed to provide at least:two service pumps:with a total capacity of three times the °
maximum daily demand. Specifically, at the time of the investigation, it was documented
‘that the systemis required. to provide @ minimum total.service capacity 0f 49.8 galions .
per minute ("gpm"), which’ has: one service pump with & total service pump of 40 gallons

~per: mmute ("gpm") ‘With*100 people belng served by the system ‘the maxmum daily -
demand is16.6: gpm for-servicé pump: capamty Thus, the system is required to provnde
thre imes the' maximum daily.demand. However, the’ system only prov:ded :
ey “whichis'a 20% defic c1ency e

Violation Description

Base Penalty| v $1,000

Harm
Release Major Moderate ~ Minor
Actual", BRI TLRS | L PR

Potential||.”

Percent

Minor

Falsification  Major Moderate

Percent

expos th publlc to s;gmfcant amounts of pollutants which

{ $100
Number of Violation Events}j: i |[Number of violation days -
mark only one Violation Base Penalty/| $100
with an x

Estimated EB Amount| $1,323] Violation Final Penalty Total | $119

This violation Final Assessed Penalty (adjusted for limits)] » $119
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onomic b
Kenedy Manor Nursing Homes, Inc. .
35811

RN101205276

Public Water Supply

3

nt

Equipment 1-Dec-2008
] Buildings . : T, . -]-0.00 $0. ..

Other(asneeded) jp.= oo ol oo o o b - s 1000000 280 :

Engineeringfconstruction |1 oo Gl oe i LRI :0.00: 80
Land T L A T ) B2 5 || .0.00 - ;'

Record Keeping System || s e | el e s e 000000 &

Training/Sampling 0,00 - 1

Remediation/Disposal 10:000 ]
’ Permit Costs q: :
Other (as needed) e |

Notes for DELAYED costs

.Dlspos;im“
Personnel

P /Reporting/Samg
Supplies/equipment
Financlal Assurance [2]
ONE-TIME avoided costs [3}
Other (as needed)

Notes for AVOIDED costs

Approx. Cost of Compliance $15,000| $1,323]
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" Screening Date 24-Apr-2008 :Docket!No..2008-0741-PWS-E
Respondent Kenedy Manor Nursing Homes Inc.  Policy Revision 2 (September 2002)
CaSe D No. 35811 PCW Revision April 29, 2008
; 'Reference No ‘RN101205276 - '
Medla, Statute] Public Water Supply
Enf '(_:oordl" ator Amanda Henry
Violation Number 4 |

Rule Cite(s) ‘

130 Tex. Admin. Code § 290.121(a) and (b)

‘Failed to have a complete and: up-to-date chemical:and microbiological monitoring plan
‘that identifies. all sampling‘locations, descnbes the samplmg frequency, and specifies’
TP | the analytlcal procedures and iaboratories that the public water system will use to
Violation Description comply with:the monitoring requirements, ' Specifi cally, at the time of the' investigation, it
'+ ‘was documented that the fac:llty does nothave a chemlcal and mlcroblologlcal

.. monitoring plan.

Base Penalty| $1,000

Harm

Release Major Moderate Minor
Actuall[: =] B ¥

Potentiall[- .

Percent

Falsification Minor

Major

Moderate

Percent

! $100
Number of Violation Events Number of violation days
mark only one Violation Base Penalty| $100
with an x

Estimated EB Amount| ' $15] Violation Final Penalty Total| $118
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edt
uipment
Buildings

. Other (as needed)
Engi ing/construction

Land

Record Keeping System
Training/Sampling
Remediation/Disposal
Permit Costs

Other (as needed)

Notes for DELAYED costs

Disposal
Personnel
Inspection/Reporting/Sampling

Financial Assurance [2]
ONE-TIME avoided costs [3]
Other (as needed)

Notes for AVOIDED costs

Approx. Cost of Compliance

[ $250] $15|




Customer/Respondent/Owner-Operator:

Compliahce History

CN603280777 KENEDY MANOR NURSING HOMES Classification:

INC
Regulated Entity: RN101205276 KENEDY MANOR Classification:
ID Number(s): PUBLIC WATER SYSTEM/SUPPLY REGISTRATION
WATER LICENSING LICENSE

Location: 1.5 MILES S OF KENEDY ON HWY 181
TCEQ Region: REGION 13 - SAN ANTONIO
Date Compliance History Prepared: May 23, 2008
Agency Decision Requiring Compliance History: Enforcement
Compliance Period: April 23, 2003 to April 23, 2008
TCEQ Staff Member to Contact for Additional Information Regarding this Compliance History
Name: Amanda Henry Phone: 713-767-3672

Site Compliance History Components
1. Has the site been in existence and/or operation for the full five year compliance period? Yes
2. Has there been a (known) change in ownership of the site during the compliance period? Yes
3. If Yes, who is the current owner? N/A
4. if Yes, who was/were the prior owner(s)? N/A
5. When did the change(s) in ownership occur? - NA
Components (Multimedia) for the Site : ‘
A. Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.

N/A
B. Any criminal convictions of the state of Texas and the federal government.
N/A
C. Chronic excessive emissions events.
N/A

D. The approval dates of investigations. (CCEDS Inv. Track. No.)

1 10/29/2004 (432780)
N/A

12/01/2004 (433475)
01/28/2005 (433523)
10/31/2005 (433779)
02/23/2006 . (467678)
06/08/2006 (481522)
10/26/2006 (516757)
07/15/2007 (645264)
9 08/02/2007 (645502)
10 08/01/2007 (645762)
11 10/01/2007 (645902)
12 10/22/2007 (597469)

E. Written notices of violations (NOV). (CCEDS Inv. Track. No.)

Date: 10/29/2004 (432780)
Self Report? NO

W N OO OON

Classiﬁce_ztion: Moderate

Citation: 30 TAC Chapter 290, SubChapter F 290.109(f)(3)
5A THC Chapter 341, SubChapter A 341.031(a)
Description: EXCEEDED A MAXIMUM CONTAMINANT LEVEL (MCL) VIOLATION IN 10/2004.

Date: 12/01/2004 (433475)

Self Report? NO Classification: Moderate

Rating:

Site Ratint

1280012
1280012



" Citaion: ¢ 30TAC Chapter 290, SubChapter F 290.109(/(3) T
5A THC Chapter 341, SubChapter A 341.031(a)

Description: EXCEEDED A MAXIMUM CONTAMINANT LEVEL (MCL) VIOLATION IN 11/2004.
Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290.109(c)(3)(A)(ii)

Description: FAILURE TO COLLECT ANY REPEAT SAMPLES IN 1 1/2004 FOLLOWING A

COLIFORM FOUND RESULT.
Date  01/28/2005 (433523)

Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290.109(c}(2)(F)
Description: FAILURE TO COLLECT ALL OF THE 5 DISTRIBUTION SAMPLES IN 12/2004

FOLLOWING A COLIFORM FOUND MONTH.
Date 10/31/2005 (433779)

Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290.109(c}2)(A)(i)
5A THC Chapter 341, SubChapter A 341.033(d)
Description: Failure to collect any routine monltormg samples for bacteriological analysis in
s 09/2005.
Date 02/23/2006 (467678) ‘
Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290. 109(c)(2)(A)(|)
5A THC Chapter 341, SubChapter A 341 033(d)
Description: Failure to collect any routine monitoring samples for bacteriological analysis in
01/2006.
Self Repori? NO - Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290.122(c)(2)(B)
Description: Failure to post a PN for not collecting any routine monitoring samples in 01/2006.
Date 10/26/2006 (5616757)
Self Report? NO - L EETPRE Classification Minor
Citation: 30 TAC Chapter 290, SubChapter D 280.43(c)(2) h ’
Description: Failure to provide the ground storage tank with the means to lock/secure the roof
hatch.
Self Report?  NO ' © Classification  Moderate
Citation: 30 TAC Chapter 290, SubChapter D 290.46(d)(2)(A)
Description: Failure to maintain a minimum free chlorine residual of at least 0.2 mg/L.
Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter D 290.46(e)
Description: Failure to operate the water system under the direct supervision ‘of a licensed water
operator.
Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter D 290.46(f) B
30 TAC Chapter 290, SubChapter D 290.46(F)(3)(A)(i)(11I)
Description: Failure to maintain records of system operations.
Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290.110(d)(4)(C)(ii)
Description: Failure to possess a DPD test kit to determine the system's free chlorine residual.
Self Report? NO Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter D 290.45(d)(2)(B)(ii)
30 TAC Chapter 290, SubChapter D 290.45(d)(2)(B)(iv)
Description: Failure to provide the water system with adequate ground storage tank and and

service pump capacities.
Date 07/15/2007 (645264)

Self Report? NO Classification ‘Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290.109(f)(4)

Description: BACT - MONITORING/REPORTING VIOLATIONS

Date 08/02/2007 (645502)

Self Report? NO ‘ Classification Moderate
Citation: 30 TAC Chapter 290, SubChapter F 290.109(f)(2)

Description: BACT - NONAGUTE MCL (5% OR >1)



F. Environmental audits.

N/A

G. Type of environmental management systems (EMSs).
N/A

H. Voluntary on-site compliance assessment dates.
N/A

Participation in a voluntary pollution reduction program.

N/A
J. Early compliance.

N/A
Sites Outside of Texas

N/A






Texas CoMMISSION ON ENVIRONMENTAL QUALITY

IN THE MATTER OF AN § BEFORE THE
ENFORCEMENT ACTION §
CONCERNING § TEXAS COMMISSION ON
KENEDY MANOR NURSING HOMES, §
INC. §
RN101205276 § ENVIRONMENTAL QUALITY
AGREED ORDER
DOCKET NO. 2008-0741-PWS-E
L. JURISDICTION AND STIPULATIONS
At its agenda, the Texas Commission on Environmental Quality ("the

Commission" or "TCEQ") considered this agreement of the parties, resolving an enforcement action
regarding Kenedy Manor Nursing Homes, Inc. ("the Respondent") under the authority of TEX. HEALTH &
SAFETY CODE ch. 341. The Executive Director of the TCEQ, through the Enforcement Division, and the
Respondent appear before the Commission and together stipulate that:

1.

'The Respondent owns and operates a public water supply located 1.5 miles south of Kenedy on

Highway 181, Kames County, Texas (the “Facility””) that has one service connection and serves at
least 25 people per day for at least 60 days per year.

The Commission and the Respondent agree that the Commission has jurisdiction to enter this
Agreed Order, and that the Respondent is subject to the Commission's jurisdiction.

The Respondent received notice of the violations alleged in Section II (" Allegations") on or about
October 24, 2007.

The occurrence of any violation is in dispute and the entry of this Agreed Order shall not
constitute an admission by the Respondent of any violation alleged in Section II ("Allegations"),
nor of any statute or rule.

An administrative penalty in the amount of Eight Hundred Forty-Four Dollars ($844) is assessed
by the Commission in settlement of the violations alleged in Section II ("Allegations"). The
Respondent has paid Six Hundred Seventy-Six Dollars ($676) of the administrative penalty and
One Hundred Sixty-Eight Dollars ($168) is deferred contingent upon the Respondent’s timely and
satisfactory compliance with all the terms of this Agreed Order. The deferred amount will be






Kenedy Manor Nursing Homes, Inc.
DOCKET NO. 2008-0741-PWS-E

Page 2

10.

waived upon full compliance with the terms of this Agreed Order. If the Respondent fails to
timely and satisfactorily comply with all requirements of this Agreed Order, the Executive
Director may require the Respondent to pay all or part of the deferred penalty.

Any notice and procedures, which might otherwise be authorized or required in this action, are
waived in the interest of a more timely resolution of the matter.

The Executive Director of the TCEQ and the Respondent has agreed on a settlement of the
matters alleged in this enforcement action, subject to the approval of the Commission.

The Executive Director may, without further notice or hearing, refer this matter to the Office of
the Attorney General of the State of Texas ("OAG") for further enforcement proceedings if the
Executive Director determines that the Respondent has not complied with one or more of the
terms or conditions in this Agreed Order.

This Agreed Order shall terminate five years from its effective date or upon compliance with all
the terms and conditions set forth in this Agreed Order, whichever is later.

The provisions of this Agreed Order are deemed severable and, if a court of competent

jurisdiction or other appropriate authority deems any provision of this Agreed Order
unenforceable, the remaining provisions shall be valid and enforceable.

II. ALLEGATIONS

" As owner and operator of the Facility, the Respondent is alleged to have:

Failed to provide the water system's operating records for Commission review during inspections,
in violation of 30 TEX. ADMIN. CODE § 290.46(f)(2) and 290. 46(f)(3)(A)(11)(HI) as documented
during a record rev1ew conducted on March 20, 2008.

Failed to provide ground storage capacity equal to 50% of the maximum daily demand, in
violation of 30 TEX. ADMIN. CODE § 290.45(d)(2)(B)(ii) and TEX. HEALTH & SAFETY CODE §
341.0315(c), as documented during a record review conducted on March 20, 2008.

Failed to provide at least two service pumps with a total capacity of three times the maximum
daily demand, in violation of 30 TEX. ADMIN. CODE § 290.45(d)(2)(B)(iv) and TEX. HEALTH &
SAFETY CODE § 341.0315(c), as documented during a record review conducted on March 20,
2008. :

Failed to have a complete and up-to-date chemical and microbiological monitoring plan that
identifies all sampling locations, describes the sampling frequency, and specifies the analytical
procedures and laboratories that the public water system will use to comply with the monitoring
requirements, in violation of 30 TEX. ADMIN. CODE § 290.121(2) and (b), as documented during a
record review conducted on March 20, 2008.
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IOI. DENIALS

The Respondent generally denies each allegation in Section II ("Allegations").

' IV. ORDERING PROVISIONS

It is, therefore, ordered by the TCEQ that the Respondent pay an administrative penalty as set
forth in Section I, Paragraph 5 above. The payment of this administrative penalty and the
Respondent’s compliance with all the terms and conditions set forth in this Agreed Order resolve
only the allegations in Section II. The Commission shall not be constrained in any manner from
requiring corrective action or penalties for violations which are not raised here. Administrative
penalty payments shall be made payable to "TCEQ" and shall be sent with the notation "Re:
Kenedy Manor Nursing Homes, Inc., Docket No. 2008-0741-PWS-E" to:

Financial Administration Division, Revenues Section
Attention: Cashier’s Office, MC 214

Texas Commission on Environmental Quality

P.O. Box 13088

Austin, Texas 78711-3088

It is further ordered that the Respondent shall undertake the following technical requirements:

a.

Immediately upon the effective date of this Agreed Order, begin maintaining water
system records, including but not limited to a record of the amount of water treated each
week, and make these records available to Commission personnel at the time of
investigations, in accordance with 30 TEX. ADMIN. CODE § 290.46.

Within 30 days after the effective date of this:'- Agreed Order, develop and begin
maintaining an up-to-date chemical and microbiological monitoring plan for the Facility
that identifies all sampling locations, describes the sampling frequency, and specifies the

~ analytical procedures and laboratories that the public water system will use to comply

W11:h the monitoring requirements, in accordance wrth 30 TEX. ADMIN. CODE § 290.121.

Within 45 days after the effective date of this Agreed Order, submit written certification,
as detailed in Ordering Provision 2. below, and include detailed supporting
documentation including photographs, receipts, and/or other records to demonstrate
compliance with Ordering Provisions 2.a and 2.b.

Within 120 days after the effective date of this Agreed Order:

1 Provide a total service pump capacity equal to three times the maximum
daily demand, in accordance with 30 TEX. ADMIN. CODE § 290.45; and

Il Provide a total ground storage capacity equal to 50% of the maximum
daily demand, in accordance with 30 TEX. ADMIN. CODE § 290.45.
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e. Within 135 days after the effective date of this Agreed Order, submit written certification
as described below, and include detailed supporting documentation including
photographs, receipts, and/or other records to demonstrate compliance with Ordering
Provision No. 2.d. The certification shall be notarized by a State of Texas Notary Public
and include the following certification language:

"I certify under penalty of law that I have personally examined and am
familiar with the information submitted and all attached documents, and -
that based on my inquiry of those individuals immediately responsible for
obtaining the information, I believe that the submitted information is true,
accurate and complete. I am aware that there are significant penalties for
submitting false information, including the possibility of fine and
imprisonment for knowing violations."

The certification shall be submitted to:

Order Compliance Team

Enforcement Division, MC 149A

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

with a copy to:

Water Section, Manager

San Antonio Regional Office - )
Texas Commission on Environmental Quality
14250 Judson Road :

San Antonio, Texas 78233-4480

The provisions of this Agreed Order shall apply to and be binding upon the Respondent. The

- Respondent is ordered to give notice of the Agreed Order to personnel who malntam day—to-day

control over the Fac111ty operations referenced in this Agreed Order.

The Executive Director may grant an extension of any deadline in this Agreed Order or in any
plan, report, or other document submitted pursuant to this Agreed Order, upon a written and
substantiated showing of good cause.  All requests for extensions by the Respondent shall be
made in writing to the Executive Director. Extensions are not effective until the Respondent
receives written approval from the Executive Director. The determination of what constitutes
good cause rests solely with the Executive Director.

This Agreed Order, issued by the Commission, shall not be admissible against the Respondent in
a civil proceeding, unless the proceeding is brought by the OAG to: (1) enforce the terms of this
Agreed Order; or (2) pursue violations of a statute within the Commission’s jurisdiction, or of a
rule adopted or an order or permit issued by the Commission under such a statute.

This agreement may be executed in multiple counterparts, which together shall constitute a single
original instrument. Any executed signature page to this Agreement may be transmitted by
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facsimile transmission to the other parties, which shall constitute an original signature for all
purposes. '

Under 30 TEX. ADMIN. CODE § 70.10(b), the effective date is the date of hand-delivery of the
Order to the Respondent, or three days after the date on which the Commission mails notice of the
Order to the Respondent, whichever is earlier. The Chief Clerk shall provide a copy of this
Agreed Order to each of the parties.
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