March 13, 2006

TOQ:  Persons on the attached Mailing List
RE:  SOAH Docket No. 582-05-0593, TCEQ Docket No. 2004-0049-AIR

Application of ASARCO, Incoz porated to renew Air Quality Permit No 20345
Enclosed is a copy of an order issued by the Commission regarding the above-referenced matter.

Should you have any questions, please contact Deanna Avalos of the Texas Commission on
Environmental Quality's Office of the Chief Clerk (MC 105) at (512) 239-3327.

Sincerely, |
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LaDopma Castafiuela

Chief Clerk
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TEXAS COMMISSION

ANINTERIV ORDER concerning Application of ASARCO, Incorporated Lo
) renew Air Quality Permit No. 20345, TCEQ Docket
No. 2004-0049-AIR, SOAH Docket No. 582-05-0593

On February 8, 2006; the Texas Commission on Environmental Quality V(Commission or
TCEQ) considered during its public meeting the application of ASARCO, Incorporated, to renew
Alr Quality Permit No. 20345, The application was presented to the Commission with a Proposal
for Decision by the Honorable William G. Néwchurch and Veroniga S. Najera, Administrative Law
Judges (AI.JJ s) With the State Office of Administrative Hearings (SOAH). The Commission then
" heard from various lo cal and state officials on this matter, including officials from New Mexico and

Mexico.

During its public meeting, the Commission listened to the oral argument of the parties and
asked questions of the parties during and after their oral presentations. On completion of the
Commission’s deliberation on the evidence in the record and the applicable law, including Section
382.055 of the Texas Clean Air Act (TCAA), Chapter 382 of the Texas Health & Safety Code, the
Comumission determined that ASARCO, Incorporated (Applicant or ASARCO) had not met the
statutory requirements for renewal of its pemﬁt. Specifically, the Comimission determined that,
based on the evidentiary record from SOAH and perticularly, the findings of the ALJs’ with regard
to predicted exceedances of the si gnificance level for PM,g, PM, s, and NO,, and of the 50O, area
control plan compliance standard, ASARCO has failed to demonstrate the effecﬁ&enass of 1ts

xisting emission control equipment and practices as provided in Section 382.055( d)(2), which is

a minimum condition for renewal of its permit.



The Comlmus:on stated Lhctt Section 382, 0') 5(d )(7) oﬁ e TCAA requires tho Commission
fo consider both the conch’mm and Lff(‘bith]lO‘}S of cms;tmfr emission control equipment and .
practices. Given the length and scope of th e@hutc[owu the Commission cx-pl::nne(:i current modeling
in accordance with applicable federal and Slctte l’lW and an inves stigation of the site by the Executive
Director is needed s s0 that the Commission may make the determination 1(*qunc1 by Section
382.055 (d)(?) I'he Commission also mp]amcd that current- modeling and an investi gation by the
Executive Director are nr"cde*d so that the (,ommlsmon may make the determination undu‘ ._»(,cuon

382.05 5(9) on what additional quun ements should be ll]lpOS(‘d in 111.,111 of the effect oft! e emissions

on the s Jl*roundmg area. [hé C‘omm] juon furthu stated an examin ation by the Exew 1t1ve Dn*oolcn

of the cqmpment md Facﬂl’rlec; on- 1te is neceqscu 'y to determine if a renewal apphcatlon 18

approprla'te, or if instead, a permit amendment appljcauon is required, T1 mq, the Commission

e 2w}

'dc’rermmeci aremand of ASARCO’s per mit application to 1 be wautlvc Dlrwtor by int (‘nm order

requued under subsections (c)(z) md (6 of S gcctxon 38) 055 as wﬂl as Lbecc’uom, (f) and (g) of |

that section, wlnch reqmrmsqudncc of 'uc,por‘t ot and schc‘dule foraddltloml mqmr ments p1101 to

v

"a'({orrnfmss;ion décis 1011 dwymg Lhepeumt apphcat]on R N AT

C o i

“The C‘fc.)!"rn11"1i"<;é;6ﬁ ‘also determinéd to'ineluds the ALTs" ﬁndmgs ofhct in 1ts interith order,

which concer n umdwt onal matters dngn*xtlon and withdr awal ofpartles zmd penera,i B ’1.01(91‘011-1’!(’1

with regard to the Bl Paso Plant. In addition, the Commi ssion allocated all of the transm]pt costs to

ASARCO, and the Commission ordered ASA.RCO to pay all of the tran "crxption costs, Accordingly,

" the ALJs* findings and COnc,leons with 1 cgard o tiang soript Gosts memc]uded hc*rcm as consistent

~ with the Comimission’s d(‘(cmrnncmon that A ARCO hd 5 fatled'to d cm(m hate the effectiveness of

its ems_tmg emission control’ (qu pmoﬂt dlld pl‘aCtICC‘i as prowded i Scctlon 382, Oﬁﬁ(d)())

LI . P

THI&I\ WFORE, the Commission makos the Fol]owmg Fmdn) gs of Pact (FO’F)* and

: Conclu S1O11S of‘ Law (COL) : i

1



1. FINDINGS OF FACT

Introduction

1. On March 28, 2002, ASARCO, Incorporated, (Applicant or ASARCO) applied to the

Commission to renew its Air Quality Permit No. 20345 (Permit, Current Permit, or Permit

20345).

|30

" The requested renewal would .allow Applicant to resume its copper smelting operations,

which it ceased in 1999.

(U8

On April 28, 2004, during its open meeting and public comment period, the Commission

received a request for hearing on the renewal issue.

4. On May 14, 2004, the Commission, exercised its plenary authority to hold a hearing in the

public interest and issued an interim order referring two issues to SOAH:

a. Whether the operation of the El Paso Copper Smelter under the terms of the
proposed permit will cause or contribute to a condition of air pollution; and

b. Whether the Applicant’s compliance history for the last five years of
operation of the El Paso Primary Copper Smelter warrant the renewal of
Air Quality Permit No. 20345. :

iav A WA AL

5. The Commission also assigned the burden of proof on these issues to ASARCO.

Procedural History and Parties

0. On January 27, 2005, the ALJs held a preliminary hearing in this matter at the University

of Texas at El Paso.



7. Noncc of the prelumnary hearing was publl,hc,d in the Bl Paso Times, a newspaper

generally circulated in El Paso (‘oun"ry, on Ik‘(‘mnbu 26, 2005, and mallcd hy the

Commission’s Chief Clerk to persons who had previously requested such notice.

8. ) Atllt_l'}_e; pretiminary hearing, payties were i,id~1f,l,ilﬁ_?@<1 ,;md ali.gnfcd. as‘f’ollows: _ |
ADMITTED PARTIES | A . REPRESE NTA.TIVE

CIASARGO i e

Mt Eric Groten and Mri: Patrick Lee

City of El Paso (E] Paso)

My, Erich M. Birch"

Il Executive Director (ED)

Loty Pt e rpee PP
' BN IR TANS B ER A Fegte s R :

Mr. Daniel Long and Mr. Brian MacLeod

Office of Public Ihterest (‘oumcl '(P'-I C)‘ |

Ms Ahne I?{O\'V]and,'

_u1@1ra Club, et al. (Sierra Club) .
e Quality of Life Bl Pase
o El Paso County Medical mO(‘thy
o Get the Lead Out Coalition
° . - Senator Eliot Shapleigh, individually
« ' UTEP Students Against ASARCO
o UTEP Students Government
L Assocmlon N
e El Paso High nghbmhood

~ Association
o Matthew F. Carroll, 111d1\'1(lually
; Debra Kelly, individually
" Juan Garza, individually

L4

&

Mr. Richard W, Lowerre . .
fcmd M.n L Lay 2 Aﬂatoom B

Sandoval, et al. (Sandoval or Anap]a Group)

o Southside Low Income HOusmg
- Development -

o Linda Sandoval, individually

o - Michelle Velasco, individually

® Olga Arguelles, individually

Mr. Taylor Moore




Sunset Heights ACORN, er al. (ACORN) Mr. Michael R. Wyatt, Mr. Enrique

Henry L. Pfafflin, individually " | Valdivia, and Ms. Veronica Carbajal
Edward C. Patrykus, individually
Rodolfo Urias, individually
Blanca Vega de Urias, individually
Dr. Fidel Urrutia, individually
Arturo Moreno, individually

10.

11.

12.

13,

14,

15.

The PIC is currently represented by Emily A. Collins. Ms. Rowland has left the PIC.

On March 7, 2005, Juan Garza filed 2 motion to withdraw as a party. His motion was

granted via Order No. 10.

On May 31, 2005, the El Paso Medical Society filed a motion to withdraw as a party. Iﬁs

motion was granted via Order No. 24.

On March 31, 2005, the El Paso High Neighborhood Association filed a motion to

withdraw as a party. Its motion was granted via Order No. 9.

On March 31, 2005, Matthew F. Carroll filed a motion to withdraw 25 a pafty. His

motion was granted via Order No. 9.

Subsequent to the preliminary hearing, the ALJs established a docket control order

. designed to complete the proceeding within the maximum expected duration set by the

Commission. In its Interim Order, the Commission sét October 27, 2005, as the date by

which the PFD would be due.

The following are the principal procedural events in the case:




2003

P -

DATE

PR@( ‘TEUU RAL &E'H]RDUL}B

Jan, 27, 2005

oo
L

Preliminary hearing at wh]clx prn 11 wcw de 1&,.1‘1;1&:::(;'{ and aligned.

ft March 14,

‘Deadline for each party to setve TRCP 194 disclosures. Discovery begai,

2005 o o '
| "I'\/Eafc,h 21, ASARCO pre filed its direct-case evidence in Wutmg, mcludmg all
?OOD

| tes umony cmd cxl'ubm

May 6, 2005

First pmheal mg c,onfm ence.

May 6, 2005

| All parties, other than ASARCO, El Paso, _and.the ED, pw»ﬁlc:d their dir ect

May 13, 2005

ase evidence in wr iting, mcludmg all teqtlmouy clﬂd exhlblts

Second prehearing conference,

May 18, 2005 |

El Paso pre- fﬂed its direct-case evidence in writing, including all testimony ||
Cand oxhﬂ‘nm B L A SIS L

I May 23, 2005

Deadline to submit written discovery requests, ¢

June 13, 2005

ED pre ﬂled hls dir ect- case evxdence 1n wrl‘rmz), mcludmg all tesumony and
-exhibits, - : ‘

fane 27, 2005

Close of-discovery/Final day to'take ¢ lépositiohs/Deadlineé to fild’ objections
to and motions to strike pre-filed evidence/Deadline for ASARCO to file
list of rebuttal witnesses and brief summary of each’e mbmtal

| testimony/Deadline to fite dis positive motions, '

July 5, 2005

Deadline to file responses to ob]cc,uonc; (0 pxe I iled evidence and to
dispositive motions,

P ._]’uly,;gg 20035

Third, Prehearing conference, .

July 11-:22, -~ |‘Hearing on the merits. - 5:; SRS R T
August 19, | Deadline to file closing briefs..

2005

August 29, Dcddlmo (0 I(, mpth to c[osm;D briefs.

2005 ' : '

October 27,
2005

Deadline to issue Proposal for Decision,

6




General Background

16,

17.

18,

20.

21.

22,

ASARCO has operated a smeltng and refining operations at its El Paso facility for over one-
pundred years. The original plant was built in 1887, along the Rio Grande, to process lead

ores from the mines in Mexico and the Southwest.

In 1899, the smelter incorporated into the American Smelting and Refining Company, and

it so operated until 1975, when the company officially became ASARCO, Incorporated.

The ASARCO EL Paso Plant is situated at the juncture of two countries (the United States
and Mexico) and three states (Texaé, New Mexico, and the Mexican state of Chihuahua).
The ASARCO plant is located immediately north and east of the Rio Grande. It lies in the

Rio Grande Canyon between the Franklin Mountains and the Cerros del Muleros in Mexico.

The ASARCO EL Paso Plant is bounded by Imérstate 10 on‘thé east,' Executive Center

Boulevard to the north, the American Canal to the southwest, and Paisano Boulevard to the

west.

Before closing operation, ASARCO smelted copper in El Paso using a Continuous Top-Feed
Permit 20345, which this case con_cerlls, was jssued by the Texas Air Control Board (TACB)
in 1992 to permit the new ConTop reactors at the ASARCO El Paso Plant.

The ConTop reactors replaced ASARCO’s previously grandfathered copper-smelting

facilities.



25,
26,

']{ anscr mt (‘0 i:s

H 27’

28,

ASARCO also holds Permit No. 4151, which authorizes Lmloadmg, opcrduons certain

conveyance systems, and other operations up to and inc luding the bcddmp, bmldmg at the El

Paso plart.

(’“‘OHTop was 1mp c'mcntcd in Mcuch ]993 dnd 1 128 been thc exe luswe opuaﬁng unit used for

the production of copper anodeq since th,n

€

Smcc«: l’c‘rnut 2()’34J 5 992 xssuanre, severa pcmmt amcnciments and altemﬁon have been

- appr oved by the IT*D wuhout c,ontcs,tul case hcarmgq

i B PR RS T . - v kY . N [
s (KOOI S i ‘ :

, Apphc‘ant cc:ascd its ‘copper. smcltmg OPC‘THUOIla in 1999 and xemalns 111 an extendod

Vconah 10n ofmoperatlon D R

The AL Js 01dei ed ASARCO to p’Ly for uanscrlpts of m he it mg for Lhc ALJs and the

Con 1mission’s use and for tho ( ‘omml ssion’s record. No pqrty r(,quc,stcd ihc transcript.

' lThis 1; not.a Jate case, and nonc of the pcuu(,& Who is potentwlly liable 101 tmnscnpt costs

is a state or fcderal agency,

, /* CORN 8 membu% who are rcpre,qentc,d by Fexas]& o Grande Legal Ald Inc., a non-pr ofit

agency hat sp(,c,lahzcs in prowdmg free 01\111 leg 11 crwceq Io md] gents do not thC money

to cover the trans T 1pt,co.;ts.

Y

AM of the mmoq d(IIV(,ly par UCl])dlLd in the hceumg 10112,11 some ﬁu ‘more than oLhu 5. A
rough count of the number of transcript pages devoted to cach par[:y § examination of

witnesses shows that the parties participated to approximately the following extent:



31.

32.

33.

34,

© 35,

PARTY PERCENT

ASARCO |20

Sandoval 28

El Paso 32

Sierra 5
Club

ACORN |6
PIC 5
e ERE

ASARCO and El: Paso extensively used and cited to the transcript in their post-hearing
arguments. Sandoval did not file an argument. The other parties used it approximately in’

proportion to their participation. '

ASARCO put on a difficult to understand case primarily based on the 1992 modeling, Which

~did not represent what would be emitted if Permit 20345 were renewed, and that contained

many questionable adjustmenté and gaps.
The nature of ASARCO’s case caused the hearing to take Jonger than it should have.
E] Paso took the lead for the Protestants on nearly every issue.

The amount of time that El Paso took during the hedring was in very large part due to the

. odd nature’of ASARCO’s substantive case. .

ASARCO’s attorneys and wiinesses were orderly, prepared, efficient, and professional at the

hearing.



~Transcript -

The Anapra Group took an enormous amount of time dur‘in g the

hearing pursuing wildly

itrelevant lines of i inquiry suggesting mis cmlduct by ASARCO ¢ and nearly every other party and

witness

The Anapra Lﬂoup of Fc,rod virfi

“

Hy no re ovant c,vldcmc or even irrelevant evidence that

supported the thrust of its 1rr®]ev¢.mt questioning, |

H
h

. The Anapra Group’ 1ep1<m01muve w 1‘epcatodly ins Lruorf,d by the ALJs to move on the

relevant evidence, but he contmually fail ed to do $0.

The Comrnwsvon’s rules provide that the Commission will not asses

'CONCLUSIONS OF LAW

. S

8§ transcript costs against

+othe ED orithe PIC, 30/ TAC § 80.23 (@) o S (k S e

IEENALAEEE R

T

Under 30 TAC § 80.23 (d)(1), the _C'fgmmi.zssiorl.-cc)'n‘siders th'e.:fo].l»owing:rc:ilevar)t facfors in

allocating reporting and transcription costs among the other parties:

: prooéodin )

/

[ AP

the party who requested the tmnsCJ ipt;

the financial ability of the party to pay the costs;

the extent to which the party pm‘tmpatcd in the he'umfr‘

the relative benefits to the various parties of having a transcr ipt;

the budgetary cons tr aints of a s‘rate or fedc,l cL] ddmlmoU ative ag’cnc,y pal tmp atin gr inthe

in rate p]oou,dmga, the e,xtem Lo Wthh tho expense of the
in the utility's allowable expenses; and

any other factor which is relevant to a just and rcasm’nabl e assessment of couts,

rate proceeding is included

A



(O8]

Because ASARCO failed to prove that its operarion under Permit 20345, if renewed, would
meet the requirements for renewal of its permit in Section 382.055(d)(2) of the TCAA, 1t

would be just and reasonable to allocate the entire transcript cost to ASARCO.

NOW, THEREFORE, BEIT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY that:

S

The permit application filéd by ASARCO on March 28, 2002, is remanded to the Executive

Director.

ASARCO s directed to submit additional information regarding all emissions from and related

to the Bl Paso Plant and their impacts on surrounding areas, including current modeling results,

within six months of issuance of this Interim Order. Prevention of significant deterioration
(PSD) area-wide modeling shallbe conducted on a fifty-kilometer basis. However, withregard
to the impacts of ASARCO’s emissions from its El Paso Plant in New Mexico and Mexico

only the 1mpact éf the emissions from Texas shall be considered.

The Executive Director is directed to conduct concurrently within the same six-month period
a vigorous investigation of all air quality control equipment at the El Paso Plant, iﬁcluding
related practiceé, and based on that mvestigation and the results of the information submitted
in accordance with Ordering Provision 2 prepare his recommended Report and any related
Schedule as required under Section 382,055 of the TCAA, which includes his written

assessment of the sufficiency of existing plant control equipment and practices, within eight

- months of issuance of this Interim Order. In addition, the Executive Director is 1o assess the

appropriateness of a permit amendment application rather than a renewal application for

equipment that has not been previously authorized or that requires repair or replacement.

11



4.

9.

The Applicant’s modeling anatyses and the s summary of Lhmnodc‘lmgx e :ult(s and the Executive

Director’s recommended Report and any related Schedule, which includes his written

+ assessment of existing plant control equipment and practices, shall be made avéu' lable to all

parties by filing a copy in the El Paso 1‘(*}!?‘].0.‘5.'161‘1 office and in the Austin Office of the Chief .

 Cle 11< In addmon a <,opyof ihc.;ummaryof Ummodclmmc sults and the Emcutwcl)ucctm s

moommcnded R<=p01 t and 'my related f:.chc;dule mll be mculed {0 all partie °8 O Lhc official

mailing list for the Proposal for Decis ot ']*slmgs and mmlm&, of docume n’rf; in "wcmdauce

wﬂ,h this ordering provision shall ocmu within two wceks of‘ the end of the e 01'111) month

"pemod debcribed in 'Ordering Provigion No S A I R T

All parties in this matter have seven WO@kS after the end of the ug,hth -month period to file in
a fhe Aus stin Off’ice of Chmf C‘Ierk qnd fnail to 4l otfier pan tm: thmr@ommont ; on the

‘Apphcam 8 modc,l ifig ard” Iclatcd °umma1y of fesults and ‘the Execu‘tive Director’s

o Iocommcndcd chort and anylc,latc,d Schbdule, AR AT s

"',,1 »‘,.',t.;.-_, o . P Y S AU

' ’[1)0 Lxecutlvo Dncctox sh a]I 18 .sue a ze.)ponsc to all commc,nts WIthm six wccks of Lhc end of

the pcmod 1or subnnttmgj commonlq A copy of the Respomc, o all C*ommwr shall be filed

~ in the Office of Chlcf Clerk and m’chd to d]l parhcs

[T Do

T]]e B xecuﬁvc Director’s recommended choﬂ and’ any related Schedule: md the comments

shallbe schodt Jedl for Commlsmon con Jdcm fion duri mg) d pubhc, mcetmsr

SRR P ¢ i '
SO R R TETEE S . . U

1

" In aocordzmce w1th the agl eomcnt of A‘%ARCO s I‘E.‘p] eﬁentatlvc clllfmg the pubhc, meumg,
AS ARCO shall not restalt opu ations at its ]“1 Paso P]ant before tb(‘ C‘omm;so]on § issuance

| bfﬂ. fmal Report and any 10121{@(1 Schulu]c as e ]un ed by section %&Z.O‘m of the TCAA.

AR

SARCO is 'Lllocau,d all of the tr mscfipt costs of the SOAH hea.ring; and accordingly,

ASARCO shall pay all of the transcri ption costs,



10

11.

Al] other motions, requests for entry of specific Findings of Fact or Conclusions of Law, and

any other requssts for general or specific relief, 1f not granted in this Interim Order are denied.

If any provision, sentence, clause, or phrase of this Interim Order is held to be invalid, the

invalidity of any provision shall not affect the validity ofthe remaining portions of this Interim

Order.

The Chief Clerk of the Texas Commission on Environmental Quality shall forward copy of
this Interim Order to all parties on the official mailing list for the Proposal for Decision.

issue date: MAR 1 @ Z@@%

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

@W%ﬁwm

athleen Hartnett Whﬂ:e Chairman

13





