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THE OFFICE OF PUBLIC INTEREST COUNSEL’S COMMENTS ON THE
EXECUTIVE DIRECTOR’S REPORT TO THE COMMISSION

The Office of Pubic Interest Counsel of the Texas Commission on Enﬁromnental Quality
(TCEQ or Commission) files these Comments on the Executive Director’s (“ED”) Report to the
Commission in thié matter. The Commission has determined that ASARCO “failed to
demonstrate the effectiveness of its existing emission control equipment aﬁd practices as
provided in section 382.055 (d)(2).”" The Commission then directed the ED to conduct an
investigation to determine the condition and effectiveness of existing emission control equipment

and practices to establish the basis and schedule of any Commission requirements for renewing

~ the permit.> The Commission also required the ED to examine ASARCO’s equipment and

facilities to assess the need for an amendment application rather than the pending renewal.?

! TCEQ Interim Order (“Interim Order”) concerning Application of ASARCO, Incorporated to renew Air Quality
Permit No. 20345, TCEQ Docket No. 2004-0049-AIR, SOAH Docket No. 582-05-0593 (issued March 10, 2006).
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I. Preliminary Statement

As a preliminary matter, OPIC ﬁﬁds that the Commission erred in requesting the ED’s
current report. As a result, OPIC re;urges our position stated at the February 8, 2006,
Commission Agenda regarding the applicability of Texas Health and Safety Code section
382.055 to this proceeding. In its March 10, 2006, Interim Order the Comnﬁssion determined
that “a remand of ASARCO’s permit application to the Executive Direétor by interim order is
required under subsection (d)(2) and (e) of Section 382.055 as WCH as subsection (f) and (g) of
that section, which require issuance of a report on and schedule for additional reciuirements prior
to a Commission decision denying the permit application.” Such a remand to the Executive
Director for the purpose of a second review of the application and second oppdrtunity for the
Applicant to carry its burden of proof, especially at this stage, requires a straiﬁed interpretéti'OIl
of section 382.055 which OPIC cannot support.

Section 382.055 applies to the Executive Director’s initial technical review of the
renewal application, * rather than to a review of the application following issuance of an ALJ’s
proposal for decision. THSC section 382.055 and 30 TAC section 116.314 set out two distinct
review phases of the renewal process for air applications. First, once an application is filed, the
Executivé Director must review the renewal application considering, at a minimum, the owner or
operator’s compliance history and “the condition and effectiveness of existing ¢émission control

,,5

equipment and practices.”” As a result of the ED’s review, conditions or requirements for

renewal may be instituted to the extent that such conditions are neither more stringent than those

# 30 TEX. ADMIN. CODE (hereinafter “TAC”) § 116.314(a), (b) (referring to the Executive Director’s review of the
renewal application and potential report establishing a schedule with the renewal requirements being forwarded to
the permit holder no later than 180 days after receipt of the application).

> THSC § 382.055(d) (2006).



of the existing permit, unless necessary to avoid a condition of air pollution or to “ensure
compliance with otherwise applicable federal or state air quality control requirements nor less
stringent than those of the existing permit unless the change will meet section 382.0518 and
382.0541.% Second, upon the expiration of 180 days from the date the épplication is filed, the
ED must either renew the permit, or issue a report and schedule for meeting any conditions for
renewal.” Both of these procedures fall within the time period allowed for the ED’s technical
review of renewal applications. The Commission’s rules confirm this by stating that “the
executive director shall prbvide notice to the permit holder with a report which describes the
basis for denilﬂ,” and “the report shall be forwarded to the permit holder no later than 180 days
after the commission receives a completed application.”® In this case, the ED found that
ASARCO met all the applicable requirements for renewal, and, consequéntly, eliminated the
need for issuance of a further report under section 382.055.

OPIC asserts that the Commission misconstrued the applicability of section 382.055. At
a stage where the ED has coinpleted a report that he disagrees should be iésued at all, the
procedural error in applying section 382.055 to the Commission’s review of the ED’s decision is
especially apparent, and the Commission’s duty to “safeguard the state’s air resources frorﬁ

pollutioh”9 must be given effect.

6 THSC § 382.055(c) (2006).

7 THSC § 382.055(f) (2006).

8 30 TAC § 116.314(b)(1)(A) (2006).
? THSC § 382.002.

' dimendarez v. Barrett-Fisher Co., 762 F.2d 1275, 1278 (5" Cir. 1985) (holding that “literal statutory construction
is inappropriate if it would produce a result in conflict with the legislative purpose clearly manifested in an entire
statute or statutory scheme”...and “[w]hen Congress amends a law the amendment is made to effect some
purpose...a court should go beyond the literal language of the statute if reliance on that language would defeat the
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The Executive Director made a determination through the power delegated to him'' that
ASARCO’s El Paso facility met the requirements for renewal based on 30 TAC section
116.311(a) and (c).'* 30 TAC sections 116.310 through 116.314 implement THSC section
382.055."° The ED’s determination alleviated the need to pursue the requirements, as the |
Commission has now mandated, of THSC section 382.055(f)(1), (2), and (h). In addition to the
delegation provisions and the ED’s own representations that he made a determination under the
renewal review provisions,'* the time period stated in 382.055(f) and indicated in 382.056(a) and
(g) locate the 382.055 renewal procedures within the ED’s technical review and consideration of
public comments rather than after a contested case hearing.

The rules of statutory construction étating that an isolated provision must b.e construed

harmoniously and consistently with the statute as a whole,"” and the rule that the Commission

plain purpose of the statute™); Walker v. City of Georgetown, 86 S.W.3d 249, 259 (Tex.App. — Austin 2002, pet.
denied) (stating that a statute must be construed to give effect to its purpose).

H» The Commission has actively exercised its powers under 382.061 to delegate Chapter 116 air quality permitting
matters, including section 382.055 renewals, to the Executive Director in 30 TAC section 50.131.

'2 Bxecutive Director’s Response to Public Comment, Response 1, dated November 13, 2003 (stating that “[t]he
review of the renewal permit application consists of compiling and reviewing the compliance history so that
compliance issues can be addressed, and review of applicable state and federal air quality control requirements so
that new or amended requirements can be incorporated into the permit.,” The substance of the ED’s review comes
directly from 30 TAC section 116.311, a section that implements THSC section 382.055).

1323 Tex.Reg. 6973 (July 3, 1998) (stating that the commission is “readopting [section 116.310-116.314] because
they implement the TCAA requirements in § 382.055, concerning renewals of NSR permits.”

14 Executive Director’s Response to Public Comment, Response 1, dated November 13, 2003 (stating that “[t]he
review of the renewal permit application consists of compiling and reviewing the compliance history so that
compliance issues can be addressed, and review of applicable state and federal air quality control requirements so
that new or amended requirements can be incoiporated into the permit.” The substance of the ED’s review comes
directly from 30 TAC section 116.311, a section that implements THSC section 382.055).

15 Helena Chemical Co. v. Kenneth Wilkins, 47 S.W.3d 486, 493 (Tex. 2001) (citing Barr v. Bernhard, 562 S.W.2d
844, 849 (Tex.1978)) (stating that “[w]e should not give one provision a meaning out of harmony or inconsistent
with other provisions, although it might be susceptible to such a construction standing alone.”); TEX. Gov’T CODE §
311.021(2) (2005).



must give effect to the entire statute support an interpretation that restricts the 180-day technical
review and reporting requirements to the ED.'® Indeed, the Commission’s own rules establish a
“review schedule” for renewals that limit the ED"s review to 180 days after receipt of a
completed application.!” Interestingly, section 382.055 requires a report to be sent to the
applicant “on or before the 180™ day after the date on which an application for renewal is
filed.”'® 30 TAC section 116.314 (Review Schedule) also provides that vany report promulgated
by the Executive Director must occur within 180 days,' and does not (nor would ény rule)
dictate procedures that must be taken upon the Commission’s use of its plenary power.

In further support of such an interpretation, THSC section 382.056(a) categorizes the
382.055 process as “permit renewal review” and locates such review within the time the
applicant publishes its notice of intent to obtain thevpermit review, which always falls into fhe
ED’s review period.?’ In addition, THSC section 382.05 6(g) also categorizes 382.055 as “permit
renewal review”” and recognizes that the review process extends to any publishing of the notice

of preliminary decision, which is procedurally located at the end of the ED’s review.”! As

]6[(1. _

1730 TAC § 116.314(b)(1)(A).
'® THSC § 382.055(f) (2006).

19 Considering a timeline starting with the date the application is filed and culminating in the Executive Director’s
preparation and mailing of its Response to Public Comments and draft permit, the Executive Director may, complete
his review prior to 180 days.

2 ysc § 382.056(a) (2006) (stating that “[e]xcept as provided by Section 382.0518(h), an applicant for a permit
of permit amendment under Section 382,0518 or a permit renewal review under Section 382.055 shall publish notice
of intent to obtain the permit, permit amendment, or permit review not later than the 30" day after the date the
commission determines the application to be administratively complete.”)

2 tHSC § 382.056(g) (2006) (stating that “if in response to the notice published under Subsection (a) for a permit
or permit amendment under Section 382.0518 or a permit renewal review under Section 382.055, a person requests
during the period provided by commission rule that the commission hold a public hearing and the request is not
withdrawn before the date the preliminary decision is issued, the applicant shall publish notice of the preliminary
decision in a newspaper, and the commission shall seek public comment on the preliminary decision.”)
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382.055 applies to the Executive Director’s review of air renewal applieations; the section does
not appiy to an air renewal once the Commission refers the matter to the State Office of
Administrative Hearings based upon the Commission’s plenary power. Therefore, the
Commission rﬁay make a determination that ASARCQO’s renewal application should be granted
or deﬁied without regard to THSC section 382.055 technical review requirements.

Furthermore, even if a statutory provision lacks facial ambiguity, the Commission may
consider the “object sought to be obtained,” such as safeguarding tﬁe state’s air resources, and
any “consequences of a particular co'n‘struction.”22 The consequence of applying the reporting
requirement of 382.055 to the Commission’s review of the ED’s 382.055 decision and the ALJ’s
subsequent PFD produces an illogical result:* the Commission has made a determination based
on THSC section 382.055(d)(2) that the Applicant failed to demonstrate tﬁe effectiveness of its
existing emission control equipment and practices due to the ﬁpdings made by the
Administrative Law Judges on predicted exceedancee of the significance level for PM;9, PM; 5,
and NO,, and the SO, area control plan, }but then ﬁﬁds that it must direct the ED to conduct an
investigation so that the Commission may make the determination required by section
382.055(d)(2). The Commission also determined more generally that ASARCO “had not met
the statutory requirements for renewal of its permit.”** Specifically, the Commission found that

ASARCO had not met the requireinents of 382.055(d)(2) and had not shown the condition and

22 Tgx. Gov’T CODE § 311.023(1), (5) (2005); Helena Chemical at 493.

2 Barshop v. Medina Cnty Underground Water Conservation Dist., 925 S.W.2d 618, 629 (Tex. 1996) (citing
McKinney v. Blankenship, 154 Tex. 632,282 S.W.2d 691, 698 (Tex. 1955)) (holding that courts should not apply a
statute to create an absurd result). '

24 TCEQ Interim Order concerning Application of ASARCO, Incorporated to renew Air Quality Permit No. 20345,
. TCEQ Docket No. 2004-0049-AIR, SOAH Docket No. 582-05-0593 (issued March 10, 2006).



effectiveness of pollution control practices and equipment. Despite making this finding in the
Interim Order — a finding properly made based on a complete evidentiary record — the
Commission then states it needs an investigation and modeling to make the ﬁnding itj ust méde. :
Such a perplexing outcome may come from the inability to reconcile the procedures in 382.055
with a Commission referral to SOAH with its plenary powers. Based on the illogical result that
comes from applying the ED’s review procedures to a matter sent to hearing on the
. Commission’s plenary powers, the most legally reasonable interpretation of section 382.055 is
that it applies strictly to the Executive Director’s initial review of the renewal application.
Nevertheless, OPIC provides the following comments on the report that has been
produced pursuant to this apparent misunderstanding of the provision of Chapter 382 of the

Texas Health and Safety Code.

II. The ED’s Report Fails to Adequately Analyze the Approprlateness of an
Amendment Application.

During the public interest hearing regarding ASARCO’s renewal application, an
ASARCO witness testified that the ConTop reactors permitted in 1992 were replaced with
reactors designed and built by ASARCO itself after the reactors began leaking v‘{ater.z5 The
originally installed reactors were licensed and built by an entity unaffiliated with ASARCO.?® In
closing arguments, OPIC, the City of El Paso, and all of the Protestants raised the issue of
ASARCO’s re-build and replacément of its reactors as a significant change that was never before
brought to TCEQ’s atfention prior to the 2005 hearing,. in response, the Commissioners ordered

the ED to “assess the appropriateness of a permit amendment application rather than a renewal

25 Tr. at 206, 368-369.

26 Ty at 368-369.



application for equipment that has not been previously authorized or that requires repair or
rf:pl'clceme:nt.”z7

Permittees must apply for an amendment if a change will cause: “a change in the method
of control of emissions; (B) a change in the character of the emissions; or (C) an increase in the
emission rate of any air contaminant.”*® Even as a “qualified feu‘:ilit}‘l,”29 ASARCO must provide
enough information to the ED for a determination that the “change does not result in: (A) a net
increase in allowable emissions of any air contaminant; and (B) the emission of any air
contaminant not previously emitted”. ..through consideration of, inter alia, “any air pollution
control method applied to the qualified facility.”*

The ED’s recommended report has ignored sworn testimony regarding significant
changes to ASARCO’s facility, and, instead, opted to review its “permit files” and conduct an
external investigation to determine if an amendment is appropriate.®® This approach is absohitely
illogical. ASARCO has already sworn to the truth of the statements made at the hearing
regarding complete redesign and reconstruction of its air pollution control method.*® The ED’s
own witness at the hearing testified that ASARCO should have at least notified the agency that a

re-build and replacement of the reactors took place.** ‘The burden to demonstrate the details of

the sworn-to change in emission control equipment is not on the ED. In addition, it is not the

7 Interim Order, page 11.

28 30 TAC § 116.116(b)(1).

29 30 TAC § 116.10(16); 30 TAC § 116.10(11)(E).
30 30 TAC § 116.116(e)(1), (2)(A). |

31 ED’s Recommended Report, page 14.

2 Tt at 37,

33 v, at 1726.



ED’s duty under 382.055(d)(2) to give the Applicant the benefit of the doubt regarding the effect
of any modifications to the ConTop reactors. Even if the process engineer could not carry out a

34 staff does not have to allow such doubt to operate

“detailed inspection of the ConTop system,
as a presumption of normal operation and equipment conditions. This is especially true when an
ASARCO witness testified that changes were made. |

Under TCEQ permitting procedures, the ED assesses the application to determine if its
representations provide enough information for the ED to determine if the modifications
triggered an amendment.*” If that applicatien (or statement) is not sufficient, the ED sends out a
NOD requiring ASARCO to provide any information necessary on the re-build to allow the ED
to determine the appropriateness of an amendment.*® Under the Commission’s Interim Order
procedure, the ED’s on-site investigation should have merely Supplemented existing testimony
and the information in the existing application.”” Instead of giving the Applicant‘ tﬁe benefit of
the doubt regarding the ConTop modifications, the .Commission’s report should essentially
represent a Notice of Deficiency with regard to the amendment issue. The Applicant has not
shown how the modifications to CenTop have affected the condition and effectiveness of its
emission control equipment, and must do so within a reasonable amount of time. The current

permit requires recordkeeping for “[a]ll maintenance and repair activities undertaken with

respect to air pollution control equipment.”*® Therefore, all records, including the ConTop

34 ED’s Recommended Report, Attachment K, page 10, section 5.3.
%330 TAC § 116.114(a)(1).
3 1.

37 Interim Order, page 11.

% ASARCO Ex. 26, page 15.



redesign and reconstruction, should be on file with ’;he Applicant. OPIC sees no reason to allow
ASARCO any more time than 45 days for submitting any additional information necessary to
~ determine: (1) if any change in the method of control of emissions has occurred, and (2) if any
air quality effects result because of the rebuild.*

Furthermore, simpiy comparing equipment to the permit to “determine if equil;ment had

d’ 740 M

been removed or added, as well as whether equipment had been repaired or replace ignores

sworn statements Hy ASARCO personnel and disregards any effect of the changes described in

those sworn statements. Indeed, the permif does not even reflect the condition and effectiveness
of emission control equipment as of 1992.*! In addition, the ED has stated that his investigation
during the “phase” in which he compared equipment to the per‘mit.was “an external review of

35 42

process equipment and pollution control equipment,” *“ which OPIC understands to mean a

review that did not examine the internal condition, effectiveness, or workings of the reactors.

Such a review would necessarily not discover any modifications to the ConTop reactors, which

1,43

are very much internal,™ or other control equipment.

3% 30 TAC § 116.10(16); 30 TAC § 116.10(11)(E); 30 TAC § 116.116(e)(1), (2)(A). OPIC notes that TCEQ
normally only allows 30 days to respond to a NOD. 30 TAC § 281.18(a).

40 ED’s Recommended Report, page 6.
1 ASARCO Ex. 26 (listing emission sources without any description of their condition).
42 ED’s Recommended Report, page 6.

B ED’s Recommended Report, Phase I Regional Investigation report, ASARCO, conducted April 11 & 20, 2006,
Submitted by TCEQ Investigation Team, April 28, 2006, Attachment G, page 6 (describing the ConTop Reactor
System as vessels where “dried concentrate is vertically injected into the cyclone reactors, where smelting takes
place”...and “oxygen and natural gas are tangentially injected.”). '
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III. The ED’s Report Merely Re;urges Arguments Made at the Hearing as a Party
Supportlve of the Renewal Application Without Regard to the Commission’s
Interim Order Determination.

The ED argued during the contested case hearing on this matter that ASARCO’s permit
should be renewed and that a report does not need to be issued based on the ED’s technical
review, the fact that the Applicant only asked for a renewal, and the evidence admitted at the
hearing. The ED’s stance has not changed, but has only been made to fit within the procedural
stance of the Commission’s Interim Order.

The Commission’s Interim Order states that “the Commission determined that, based on
the evidentiary record from SOAH and particularly, the findings of the ALJ s’ with regard to
predicted exceedances of the significance level for PM;O, PM; s, and NOQ, and of the SO, area
control plan compliance standard, ASARCO has failed to demonstrate the effectiveness of its.
existing emission control equipment and practices as provided in Section 382.055(d)(2), which is
a‘minimum condition for renewal of its permit.”44 Part of the ALJs’ findings with regard to
particulate matter exceedances involved é nufnber of emission sources described as
“contrivances” by the ALJ s.* The Oglebay Norton source, which processes ASARCO’s slag
after it cools, is located immediately adjacent to ASARCO and operates on land owned by
ASARCO.* Both the Protéstants’ expert witness and ASARCO’s expert testified that PM

emissions would come from Oglebay Norton’s slag handling activity.*’ Asa resulf, the ALJs

found that the two companies were so “interconnected and interdependent that it seems

# Commission’s Interim Otrder, page 1.
* PFD at 80-87.
“ PFD at 80-81.

Bl Paso Bx. 1, p. 41; Tr. at 2243,
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extremely close to a contrivance.”® Oglebay Norton’s PM emissions, therefore, contributed to
the ALJs’ finding regarding particulate matter emissions. As the Commission based its
382.055(d)(2) determination on the ALJs’ findings regarding PM;o, PM; 5, and the SO, area
control plant, the ED should have required the Oglebay Norton emission source to be included in-
the modeling.

Similarly, the matte pouring area constitutes yet another emissions source which the ED
: zind ASARCO had argued should not be considered during the contested case hearing.*® It is
unclear to OPIC that the ED required that the SO, emissions from the matte pouring area be
cbnsidered as part of ASARCO’S newest modeling. However, if the SO, emissions from the
matte pouring area were not considered, this contravenes the intent of the Commission’s Interim
Order, which found that ASARCO failed to demonstrate the effectiveness of its emfssion control .
equipment and practices with regard to the ALJs’ assessment of the SO, area control plan.50

Interestingly, the modeled emiésions inventory included ASARCQO’s Permit 415 1,
which the ALJs’ ‘also considered as violative of the Commission’s circumvéntion rule.”® It
appears that.the ED and ASARCO handpicked the Qmiséion sources they felt were appropriate
without regard to the Commission’s reliance on the ALJs’ findings to construct the Intérim

Order.>® The Report needs to address these emission sources to explain and justify the basis of

8 PED at 81.
49 PED at 90-92.
50 .
Interim Order at 1-2.

3 Independent Third Party Audit of the Air Quality Analysis for ASARCO Incorporated El Paso Smelter Plant
Renewal of TCEQ Permit 20345, ED’s Recommended Report, Attachment L, page 12.

52 PFD at 81-85.

53 Interim Order at 1-2.
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the Commission’s determination that ASARCO has “failed to demonstrate the effectiveness of
its existing emission control equipment and practices”...“based on the evidentiary record from
SOAH and particularly, the findings of the ALJs’ with regard to predicted exceedances of the
significance level for PM g, PM; s, and NO,, an& the SO, area control plan compliance

standard.”**

IV. Conclusion
OPIC finds that the Commission erred in requesting fhe ED’s current report.
chertileless, if the Commission insists on pursuing this procedural path, OPIC requests that the
Commission revise-the. ED’s Recommended Report to include emission sources identified by the
ALJS’ as contributing to 4potential PM and SO2 exceedances and té include provisions for review

of the ConTop re-design and re-construction to determine if an amendment is necessary.

Respectfully submitted,

| : ; Blas J. Coy, Ir.
| ' Public Interest Counsel

Yo NN
ny. el ALt
Emily A. Céllins
Assistant Public Interest Counsel
State Bar No. 24045686
P.O. Box 13087
Austin, TX 78711-3087
(512) 239-6823 (TEL)
(512) 239-6377 (FAX)

> Id.; see also Tex, Gov’t Code § 2001.141(d); Goeke v. Houston Lighting & Power Co., 797 S.W.2d 12, 15 (Tex.
1990) (holding that a final agency order must include findings of underlying facts that “inform the parties and the
courts of the basis for the agency’s decision so that the parties may intelligently prepare an appeal and so that the
courts may properly exercise their function of review”).
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