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February 15, 2008

Chairman H.S. Buddy Garcia
Texas Commission on. Environmental
Quality : .

Mail Code 100 -

PO Box 13087
" Austin, Texas 78711-2087

Cotomissioner Brian W. Shaw, Ph.D.

Commissionet Larry R. Soward '
Texas Commission on Environmental - Texas Commission on Environmental

Quality
Mail Code 100
PO Box 13087

Quality _
Mail Code 100

: PO Box 13087
Austin, Texas 78711-2087 . Austin, Texas 78711-2087

ourt’s “Order on Motion to Reconsider
Consider Material New Evidence” in the
from Lerin Hills Development

s Municipal Utility District;

Regafding: In Re: Travis County District C
Order to Remand to Agency to
matter of Consideration of a Petition
Company LLC for the Creation of Lerin Hill
TCEQ Docket No. 2006-0969-DIS
Response of Tapatio Springs Service Co., Lee Roy and Joan Hahnfeld and

Edgar Blanch ' '

Dear Chairman and Commissioners:

facts surrounding the remand from the
¢ Commission’s November 20, 2006,
Lee Roy and Joan Hahnfeld

The Executive Director has reviewed
district court. He recommends you reverse th
decision to deny a contested case hearing to Tapatio Springs,

and Edgar Blanch.

The'Ofﬁce of Public Interest Counsel has made the same recommendation.
us brief, the Cow Creek Groundwater Conservation District, the district

By its amic
ver the groundwater that i5 at issue, here, has urged the same

with jurisdiction o
recommendation.
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That recommendation, of cowse, has been urged all along by Tapatio Springs, the

Hahsfelds and Mr. Blanch.
Only Lerin Hills opposes this recommendation.

Initially, of course, it is clear that Lerin Hills also seeks to Jimit the range of
considerations you may weigh in reaching your decision. Lerin Hills lays out some
conclusory (i.e., not cited to authority) “ aw” regarding the purpose of § 2001,175(c),
Gov’t Code. It does not address at all the inherent power of a court to remand
administrative agency decisions for further review. See, some of the background law on
this in the footnote, below.' Then, it reads the Judge’s December 4" Order (“the matter be
remanded to the Texas Commission on Environmental Quality to allow the Plaintiffs to
resent additional evidence . . . with respect to the use of groundwater and Plaintiffs’ status

" as “affected persons”) to exclude your authority {o consider anything other than “use of

groundwatcr” factors. That simply is not what the order says. It says you may congider
not only groundwater issues, but also whether the Plaintiffs are “affected persons.”
Everything related to the affected person status (or otherwise) of the plaintiffs is in your "
court. .

! First Sav. & Loan Ass'n v. Lewis, 512 $.W.2d 62, 64-65 (Tex. Civ. App. 1974), writ rel" d, n.r.é,,
summarized this power: : :

It has been broadly stated by this Court that the practice of remanding causes to
administrative agencics is always sustained when authorized by statute, and frequently
when it is not so authorized. Gerst v. Jefferson County Savings and Loan Association,
390 S.W. 2d 318 (Tex. Civ. App. 1965, writ refd nr.e). The uses of remand arc many,
and it is common, at least in other jurisdictions, for the reviewing court to remand the
cause to the agency with instructions to take additional evidence, to consider evidence
~which the agency has failed to ‘consider, or to reconsider the ecvidence and revige its’

" findings, or to make proper findings, if the agency's original order had not included

proper findings of fact, or 10 correct technical deficiencies. 2 Cooper, Stafe

Administrarive Law, § 9(8), p. 773 (1965).

* K

The jurisdiction to review the orders ofthe Commissioner is vested in the district court of
Travis County, a court with equitable powers. And though the district court must act

within the bounds of the statute, it may draw upon its general equity powers and adjust its .
relief to the exigencies of the case in accordance with equitable principles-governing
judicial action. Ford Motor Company . National Labor Rel. Bd,, 305 U.S. 364, 83 L. Ed.
221, 59 5. Ct. 301 (1939) and Jaffe, Judicial Control of Adminisirative Action, Chap. 19,

p. 709 (1965). \ - : |

B

The allowancc of remand under the circumstances of this case, we believe, will
ultimately result in a speedicr disposition of administrative appeals, and in the more
efficient use of the judiciary's time,

#
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Lerin Hills also attempts fo jmprove its position before you with affidavits
interpreting ot explaining or avoiding earlier statetnents made by its agenis. T}\e |
schedule set out by the Commigsion’s General Counsel December 14, 2007, did not allow
time for discovery of the details supporting or undermining these post-hoc
“clarifications” of what has been said. In fact, if you will inquire of the General Counsel,
1 believe you will discover that a remand discovery pexiocl}‘ soqght by me, counse! for the
Plaintiffs, was rejected imihediately before Decerber 14" as inappropriate. Under these
circumstances, you should not consider the 2008 affidavits of Lerin Hills’s agents. Jtis
exaotly'fopunearthihg and pinning down facts that the referral to,SOAH/contcgtefi case
process exists; jet SOAH sort out the facts after everyone has had a full opportunity to
help develop them. " '

© Tapatio Springs, the Hahsfelds and Mr. Blanch pray you concur with the ED,
OPIC and the groundwater disfrict and grant them (Tapatip Springs, et al.) a contested
hearing on the MUD’s formation. '

p, (v}

FOR THE APPLICANT: _ ' Fax & Mail
Mr. Danny G. Worrell, Attorney '

Brown McCarroll, LLP

111 Congress Avenue, Suite 1400

Austin, Texas 78701

Facsimile:  (512) 4791101

FOR THE EXECUTIVE DIRECTOR: . Fax & Mail.
Shana L. Horton
Texas Commission on Environmental Quality
- Environmental Law Division
PO Box 13087, MC-173
Austin, Texas 78711 ~3087
Facsimile:  (512) 239-0606

FOR PUBLIC INTEREST COUNSEL: . Fax & Mail
Mr. Garrett Arthur, Attorney

Texas Commission on Environmental Quality

‘Public Interest Counsel

PO Box 13087, MC-103

Austin, Texas 7871 1-3087
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Pacsimile:  (512)239-6377

FOR THE CHIEE CLERK: Fax & Maﬂ.
Castaftuela ‘

%ﬁ:ﬁgﬁ)mmisaion on Environmental Quality

Office of the Chief Clerk

PO Box 13087, MC-105

Austin, Texas 78711 3087

Facsimile: (512) 239-3311
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Austin, TX 78701 o
(512) 469-6000 Phone
(512) 482-9346 FAX

FAX COVER SHEET

To:
Danny Worrell Fax: 479-1101
Kathy Humphreys  Fax: 239-0606
Garret Arthar Fax: 239-6377

LaDonna Castafiuela Fax: 239-3311

¥rom: David Frederick

Date: February 15, 2008

Rick Wood’s Reply to Lerin Hills MUD’s
Response to Requestors’ Initial Pleading on
~ Remand

COMMENTS:

CONFIDENTIALITY NOTICE: This message is intended for tie use of the individual or entity to wh ich it g
addressed. This message consists of information from LOWERRE & FREDERICK and may be privileged, confidential and exempt
fram disclosure by law, Uneathorized distribution or copying of this information i prohibited. IEyou have received this ’
communication in eror, please natify us immediately a1 our telephonc pumber listed abave. We will promptly arrange for the retuim
af the message 1o us.

PLEASE CALL 512.469.6000 AS SOON AS POSSIBLE IF ALL PAGES ARE NOT
RECEIVED OR IF THERE ARE ANY OTHER PROBLEMS WITH THE
TRANSMITTAL OF THIS FAX.



