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In Re: Travis County District Court’s

“Order on Motion to Reconsider Order

to Remand to Agency to Consider

Material New Evidence” in the matter of BEFORE THE TEXAS
Consideration of a Petition from Lerin COMMISSION ON

Hills Development Company LLC for
the Creation of Lerin Hills Municipal
Utility District; TCEQ Docket No. 2006-
0969-DIS
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Requestors’ Initial Pleading on Remand

TO THE HONORABLE COMMISSIONERS:

Come now Tapatio Springs Service Company, Lee Roy and J o'an Hahnfeld, and
Edgar Blanch (collectively, “Requestors”) and, consistently with the General Counsel’s
letter of December 14, 2007, and Travis County District Court Judge Jeanne Meurer’s
order of December 4, 2007, offer the following evidence in support of its posiﬁon ié an

“affected person” on the basis of groundwater use.!

About the Requestors and the proposed MUD

‘Briefly, as two of you were not on the Commission when this application first
came before it: the present dispute involves a proposed Ch. 54 municipal utility district in
Kendall County. The proposed MUD, Lerin Hills, would serve 1475 single-family
residential units and commercial establishments equivalent to another 723 single-family

units. Your staff has correctly noted that these water demands, plus a few others within

. P,y
Judge Meurer’s order, Attachment F to this filing, indicates that the remand from her cot was to’
allow the “Plaintiffs to present additional evidence ... in respect to the use of groundwater and ];d\gimifg%*

1

status as “affected persons.” , R
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* the proposed MUD, should total about 881 acre-feet/year, of which the proposed MUD
‘has a commitment from the Guadalupe-Blanco River Authority for 750 acre-fect/year,
leaving the proposed MUD about 15% short of its projected needs. See, Attachment A,

TCEQ Interoffice Memorandum (Aug. 28, 2006), pp. 7-8.

Tapatio Springs Service Co. (“Tapétio Springs”) protested the application on

| n1u1tiple grounds and requested a hearing. Tapatio Springs is .a'long-existing water and
sewer ﬁtﬂity with a service area immediately adjacent to fche proposed MUD. Tapatio
Springs was and is Willing and able to serve the development that would be served by the
proposed MUD. Tapatio Springs serves its present customers exclusiveiy with
groundwater, so it is particularly appfehensive about the impact of the proposed MUD
and the deve]opmént projected to be occasioned by the proposed MUD on area
groundwater. Tapatio Springs is also the nearest source of alternative water supply and
waste water treatment for the proposed MUD, so it stands to have to interconﬂect, if the
proposed MUD is unable to meet its service commitments. See, Attachment A, TCEQ
Interoffice Memorandum (Aug. 28, 20006), p.3, and Attac_hment B, initial hearing request

of Tapatio Springs Service Co. (May 22, 2006).

Lee Roy and Joan Hahnfeld protested the application for multiple reasons as well.
Their property is adjacent to and surrounded on three sides by the proposed MUD and
storm water runoff and sewer discharge from the development could adversely impact

their property, which is located at the base of a severe slope and already receives



significant flows of runoff. Increased flows resulting from the proposed development,
which would be located at the top of this slope, would exacerbate flows from runoff and
could contaminate their property and groundwater. See, Attachment A, TCEQ Interoffice
Memoranaum (Aug. 28, 2006), p.4, and Attachments C and D, initial hearing request and
response to denial of hearing request by the Hanhfelds. (May 24, 2006 and November 5,

©2006).

Edgar W. Blanch, Jr., protested the creation of the MUD and requested a coﬁtested
case hearing, because portions of the proposed district would be located adjacent to his
property, a high;quality residential subdivision, and the petitioner failed t6 provide him
adequate legal notice. Blanch also opposed creation on other grounds, including, of most
present relevaﬁce, the fact that his subdivision is entirely dependent on groundwater, to
which' the proposed MUD is a potential threat. See, Attachment A, TCEQ Interoffice
Memorandum (Aug. 28, 2006), p.4, and Attachment E, initial hearing requést by Mr.

Blanch. (May 26, 20006).

The Cbmmission, after considerable debate at its November 15, 2006, open
meeting, approved the MUD application by order of November 20, 2006. Requestors
- appealed that decision to Travis County District Court, where they demonstrated that
material evidence had arisen since November 2006 indicating that the proposéd MUD
“and/or the development within the proposed MUD would likely, in fact, have an impact

on regional groundwater levels and, inferentially, quality. Judge Jeanne Meurer



remanded the case to the Commission for consideration of Requestors’ additional

evidence.

Law
The law is straight-forward.

At the stage of a proceeding when a party’s right to participate is being
determined, the “standard does not require parties to show they will ultimately prevail in
their law suits; it requires them to show only that they will potentially suffer harm or have

a “justiciable interest” related to the proceedings.” Heat Energy Advanced Technology,

Inc., TNRCC, et al., v. West Dallas Coalition for Environmental Justice, 962 S.W.2d 288
(Tex. App. Austin — 1998), pet. denied (“Person affected” need not prove merits of his

case to have standing to prove them again in a hearing on the merits), emphasis added.
The TCEQ is charged by statute to consider, among other matters:

(3) whether or not the district and its system and subsequent
development within the district will have an unreasonable effect on

the following:

(A) land elevation;

(B) subsidence;

(C) groundwater level within the region;

(D) recharge capability of a groundwater source; ‘
(E) natural run-off rates and drainage;

(F) water quality; and

(G) total tax assessments on all land located within a district.



Sec. 54.021(b)(3), Water Code. So, whether the Lerin Hills MUD or subsequent

development within the MUD will affect the groundwater level within the region or the

recharge capability of the groundwater source or water quality is plainly both within the
jurisdiction of TCEQ and, if either might potentially affect the Requestors, encompassed

by the remand from Judge Meurer.

The Commission’s Previous Consideration of Requestors’ Status

At its November 15, 2006, open meeting, thé Commission considered whether
Réquestors were “affected persons” entitleci to hearing on the Lerin Hills MUD
application. Lerin Hills, Ltd., as the owner of the land within thé district and the district
developer, had represented to you that it was ‘fnegotiating an agreement for wholesale
water supply with the Guadalupe Blanco River Authority.”i Thus, as your staff
understood it, groundwater deﬁhitely would not be used by the MUD to supply its
customers. In persuading you to deny the hearing requests and approve the petition
WithQUt an opportunity for a hearing, your staff informed you, “This district is proposing
to get its water from the GBRA....that would not affect gréundwater.” See Attachment G

, Transcript of TCEQ Meeting on November 15, 2006, Page 25, lines 19 through 23.

In response to then-Chairman White's question regarding groundwater level, your

staff representative responded: "In this district, the --the water is proposed to come from

2 Preliminary Engineering Report of the Creation of the Lerin Hills Municipal Utility District (Feb.

2006), p. 5 of 14.



the GBRA, and so it -- as far as water supply, that would not affect the groundwater."
See Attachment G, page 25, lines 13 through 16. Then-commissioner Hubert (correctly)
took this to be an important condition and asked the staff representative to repeat the

answer, which he did.

Then-chairman White later confirmed that the non-use of groundwater, in her
mind, was a or the critical factor in evaluating Requestor Tapatio Springs’ request for a
hearing. She said, “Antl, if I look at Tapatio Springs, to me [it] is the most — in my
assessment — the entity that I could be most willing to grant a hearing request. And the
issues. it raises are groundwater avaitability and quality. And this is — this district is not —
not going to use groundwater, correct?” Attachment G, Transcript ef TCEQ Meeting on

November 15, 2006, p. 27, lines 12-17.

There was discussion at your meeting of whether persons or entities outside the
boundaries of the MUD could possibly be affected persons. All three of the theﬁ—
commissioners, however, ultimately rejected the staff position that requéstor residence
outside the MUD boundaries justified denial of the request.” Commissioner Soward said,
“I do not think we can just say ... that any requests outside the boundaries of the district
are automatically excluded.” Attachment G, Transcript of TCEQ Meeting on November

15,2006, p. 12, lines 13-16. Then-chairman White said, “... I can imagine ... how

’ Staff’s thought was that, “since all these requestors are residing outside of the proposed district

boundaries, they don’t have a personal and justiciable interest uncommon to the general public....”
Attachment G, Transcript of TCEQ Meeting on November 15, 2006, p. 17, lines 5-8.



parties outside the district could be affected and raise justiciable issues ... Attachment
G, Transcript of TCEQ Meeting on November 15, 2006, p- 28, lines 12-14. Then-
commissioner Hubert was less emphatic, but his comments clearlylsupport hearings for
extra-MUD requestors in some circufnstances. See, Attachment G, Transcﬂpt of TCEQ
Meeting on November 15, 2006, p. 12, lines 23, through p. 13, line 18. In‘ any event, the
standard set in Heat, above, certainly would not conscience a rule that automatically

denied extra-MUD residents or entities a hearing op'portunity.

Evidence of likely eroundwater use

Lerin Hills, Ltd. (i.e., of the real estate developmen‘g firm sponsoring the MUD),
was, by late March 2007 (i.e., four months after the TCEQ action), representing to the
Kendall County Commissioners that neither the developér nor the Commissioners Court
could stop thev district from drilling for or using groundwater. Its representative said
(regarding subdivision plat notes for one section of Lerin Hills), “[ W]hat we are asking
for is relief from the requirement to have the plat note that requires that no Kendall
County gr;oundwatér be used to provide water servicé to this development. ... I don’t
know what we can do to control the actions of a gqvemmental entity [i.e., the MUD of
GBRA] on where they get their water from.” See Attachment H, Transcript of Meeting
of the Kendall County Commissioners Court on March 26, 2007, p. 2, lines 18 through

21, and p. 3, lines '1 1-13, and Attachment I, a newspaper summary of the meeting, in



which the attorney for the Lerin Hills developer is quoted as saying, “The district can do

what it wants and tell the County to go pound sand.”

The Lerin Hills developer also argued to the Kendall County Commissioners’
Court that it, the developer, wanted to use groundwater it owned by virtue of its
ownership of land within fhe MUD to develop residential infrastructure. It argued “it
should be able to have accsss to-water that [it] owns.” Attachment H, Transcript sf
Meeting of the Kendall Couﬁty Commissioners Court on March 26, 2007, p. 4, lines 3
through 8. What this argument overlooks, however, that would have been relevant to
earlier to the TCEQ Commissioners is that the law requires consideratioh of the impacts
of not only of the MUD’s activities, but, also, of subsequent development.within the

MUD. Sec. 54.021(b)(3), Water Code, quoted earlier.

Two days later (March 28™), st the MUD board meeting, Item 10 on the agenda
included discussion of a MUD engineering repoﬁ requesting the MUD apply for a
groundwater pumping permit in order (1) to provide back-up water supply to the Lerin
Hills, Ltd., sﬁbdivision and (2) to provide “conjunctive use of groundwater [that] will
allow a lower overall operating cost to the residents.” See, Attachment J, Transcript of

the March 28, 2007, MUD board meeting, page 41, line 19, through Page 42, line 11.

Argument and Summary

From the foregoing, it is pretty clear what the situation is. This Commission made

a decision on hearing requests in November of 2006 based on a strong belief that no



groundwater would be used to serve development within the Lerin Hills MUD. Whatéver
grounds once existed for that belief have largely disappeared. The developer of the land
within the MUD has begun protesting plat restrictions that, in part, would impllement
legally the “no groundwater use” commitment that is, otherwise and charitably-
characterized, simply an aspirational statement. Common-sense decisionmaking should
not ignore the implications of this protest. If the developer does not harbor groundwater
usve. intentions, it is very unlikely he would fight - apparently, belligerently -- for -the right

to use groundwater.

‘The MUD, itself, since November 20006, has been informed by its engineer that it
should seek a permit for groundwater withdrawal. One might — or might not — think that
a backup water supply is a groundwater demand of not much moment, but it hard not to
Wery about a demand based on the ﬁhanciai benefits of “conjunctive use” of
groundwater and surface water. This is just so‘ldiametrically opposite the situaﬁon that

was represented to the Commissioners when they made their November 2006 decision.

The standing law is not generous to those who would oppose hearings. All that a
would-be party need demonstrate to be entitled to a hearing is that he/she/it is at an |
elevated risk of some specialized harm from the proposed agency action. Here, we have
immediately adjoining landowncrs and service provideré requesting é hearing and
éxpressing concerns about groundwater ievels and quality and recharge and about surface

water run-off associated with the MUD or with subsequent development in the MUD, all




of which are legitimate statutory grounds for opposition to MUD approval. We have
evidence that surfaced after the Commission’s initial decision that certainly supports the

rationality of the Requestors’ concerns.

Under these circumstances, the reasonable and prudent thing to do is to recant the
earlier decision to deny a hearing. That earlier decision was made largely on the basis of

a representation that no longer seems sufficiently reliable.

Requestor pray you inf.orm Judge Meurer that the earlier MUD approval is
suspended and that you are sending the question of the Lerin Hills MUD approval to the
State Office of Administrative Hearings for an evidentiary hearing and recommendation.
Requestors pray you refer to SOAH all the issues raised by the various Requestors in

their earlier hearing requests.

10



Respectfully submitted,

LOWERRE & FREDERICK
44 East Avenue, Suite 100
Austin, Texas 78701
Telephone: (512) 469-6000 .
Facsimile:  (512) 482-9346

DaVld F rederlck
State Bar No. 07412300
Richard W. Lowerre
State Bar No. 12632900
Marisa Perales

State Bar No. 24002750

CERTIFICATE OF SERVICE

By my signature, above, I hereby certify that a true and correct copy of the
foregoing document has been forwarded by postage prepaid U.S. mail on January 11,
2008, to the following representatives.

Thomas H. Watkins

Danny G. Worrell

Brown McCarroll, L.L.P.

111 Congress Ave., Suite 1400
Austin, Texas 78701-4043

Garrett Arthur, Attorney

Texas Commission on Environmental Quality
Public Interest Counsel MC-103

PO Box 13087, MC-103

Austin, Texas 78711-3087

Shana Horton, Attorney

Texas Commission on Environmental Quality
Office of Legal Services MC-173

PO Box 13087, MC-103

Austin, Texas 78711-3087
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Texas Commission on Environmental Quality

INTEROFFICE MEMORANDUM

To: Michael D. Cowan, Director Date: August 28, 2006
‘Water Supply Division B

Thru: Wobcm Cummins, P.E.; Lcader, Districts Review Team

TFrom:  Districts Review Team

Subject: Petition by Lerin Hills, LTD., for the Creation of Lerin Hills Munmpzﬂ Mtility

1

"l, i

District of Kendall County; Pursuant to Texas Water Code Chapters'49 and
TCEQ Internal Control No. 02162006-D01 (TC)

CN:602989105 - RN:104893938

&
1
i

A. GENERAL INFORMATION

The petition within the application requests Commission approval of the creation of Lerin Hills
Municipal Utility District (“District”). The petition was signed by J. Abel Godines;manager of Lerin
Development Company, LLC, a general partner of Lerin Hills, LTD. (the "Petitioner”). According to

“the petition, the Petitioner holds title to a maj ority in value of the land to be included in the proposed
District and that Wachovia Bank, USA Commercial Mortgage Company, as a separate entity and as
Attorney-in-Fact for 135 persons shown on Exhibit B, are lien holders on the land in the proposed
District. By separate affidavit, the lien holders have consented to the creation.

The District is proposed to be created and organized according to the terms and provisions of Article
X VI, Section 59, of the Texas Constitution, and Chapters 49 and 54 of the Texas Water Code.

Location and Access

The proposed District would contain approximately 866.53 acres-of land, located approximately 4
miles west southwest of downtown Boerne, Texas and approximately 31 miles northwest of the San
Antonio Central Business District, in Kendall County. Access to the proposed District is provided
by State Highway 46, on the south side, and Johus Road on the north side. The other sides are
adjacent to undeveloped land. The petition states that the land of the proposed District is not located
within the corporate limits or the extraterritorial jurisdiction (“ETJ”) of any city. '

Metes and Bounds Description

The proposed District contains one tract totaling approximately 866.53 acres ofland. The metes and
bounds description of the proposed District las been checked by the Commission’s staff and has
been found to form an acceptable closure. '

Exhibit “A”

S

for



Michael D. Cowan, Direclor
August 28, 20006

Page 2 .

The petition asserts that the land within the proposed District is not located within the corporute
limils or the BT ol any cily, town, or village. Therefore, city consent is not applicable. '

Statements ol Filing Petition

Certificates were provided showing thal a copy of the petition has been filed with the Kendall
.County Clerk’s office and TCEQ's Austini Region 13 office. ’

Type of Project
The proposed District will be considered a “developer project” as defined by Commission rules.
Therefore, developer cost participation, in accordance with Title 30 of the Texas Administrative

Code (30 TAC), Scction 293.47, will be required.

Certificate of Ownership

The Commission has received a certificate from the Kendall County Appraisal District, dated '
February 9, 2006, indicating that the Petitioner is the title holderto.a majority in value of the land in’
the proposed District. '

Temporary Director Affidavits

The Commission has received affidavits for Commission consideration
following temporary directors: '

Ruby A. Perez Sameera M. Flashmi
Anastacio M.-Nieto Edward Suarez

Developer Qualifications

Information provided indicates that J. Abél Godines, who signed the petition, plans to manage the
development of the proposed District. T he information shows that he owns KGME, a construction
company, that has built water and wastewater lines and roads. The provided information does not
show that the Petitioner has experience with districts or. developing in districts. The engineéring
report indicates that Mr. Godines plans to use his own staff to construct the subject project; however,
as a district, competitive bidding and awarding requirements are to be followed. '

Exhibit “A”



- The lien-holders- of the-proposed-District are ‘Wachovia -Bank National Asséciation af

Michael D. Cowan, Direbtor .
August 28, 2006
Page 3

B. SPECIAL CONSIDERATIONS

0CT 18+ 2001

1. Lienholders

i
USA
Commercial Mortgage Company, as a separate entity and as Attorney-in-Fact for 135 persons shown

on Exhibit B to the petition.
2. Location

The provided information indicates that the proposed District is not located within the limits or ETJ
of any city. In accordance with Texas Water Code, Section 54.0161, Commission staff submitted a
letter, dated April 10, 2006, to Kendall County J ndge Vogt requesting comments from the County on .
the proposed petition. The location of the proposed District is also close to a dam that has been
classified as a high-hazard potential structure in an inspection report dated, March 9, 1981, by the
Texas Department of Water Resources. ' In response to a request concerning the effect of the

. proposed District on'the dam, the District’s engineer indicated that commercial development is

proposed in the affected downstream area, that the feasibility of the proposed District is not

' deperident on.development within that.area,.and that no improvements to the dams are anticipated.

3. Hearing Requests

'Hearing requests.were received from the Commissioners Court of Kendall County, Tdpatio Springs

Service Company (“Tapatio”), Cow Creek Groundwater Conservation District (“CCGCD”), RLC

Designs, Inc. (“RLC”), Lee Roy and Joan Hahnfeld (“Hahnfelds”), and Edgar W. Blanch, Jr.

(“Blanch”).

In response to a letter submitted to the County, in accordance with Texas Water Code, Section

. 54.,0161,-the.-Commissioners..Court. of.Kendall. County..stated .that .they.do .not_have enough

information to recommend approval or denial of the District’s petition, and dccordingly requested a
contested case hearing.

Tapatio requested a contested hearing because the proposed District includes territory adj acentto -
Tapatio’s existing water and wastewater service area, and Tapatio contends that they are ready,
willing, and able to provide services to the area. Tapatio also states that the developer of the
proposed District falsely stated a prior ownership interest in Tapatio to show experience in dealing
with public utilities. Tapatio believes that the Petitioner failed to seek service from Tapatio and that
the information presented in the application regarding service from Tapatio is incorrect and
misleading. Tapatio is opposed to the application because they believe the Petitioner failed to satisfy

' the applicable legal requirements, including but not limited to potentially defective notice. -

CCGCD’s letter to TCEQ supports the Kendall County Commissioners Court’s decision to request a

contested case hearing,
Exhibit “A”



‘Michael D. Cowan, Director
August 28, 2006
Page 4

RLC requested a contested case hearing because the proposed District includes property located
immediately adjacent to RLC’s property, which consists of lots in a residential subdivision held for
resule and possible re-development. RLC contends ‘that the Petitioner proposes to discharge
wastewater through RLC’s property, but has not proposed to include or serve RLC’s property. RLC
slates that allowing the current providers, Tapatio, 1o expand their systems would be less CXPENSIVE
and have less impact on RLC. Also RLC contends that the Petition failed to satisfy applicable legal
requirements, including but not limited to, potentially defective notice and illegal or sham transfers
of land to the purported “directors” of the proposed District.

The Hahnfelds requested a contested hearing because their property is adjacent to and surrounded on
three sides by the proposed District. They are concerned about the impact that storm water runoff
and sewer discharge from the proposed District will have on their property.

Blanch requested a contested case hearing because the proposed Distict. includes property
immediately adjacent to his property, which has heen developed into a high-quality residential
subdivision. Blanch is concerned that the Petitioner has previously represented that an agreement '
exists between the proposed District and Blanch regarding the extension ol service to Blanch’s
property, and that Blanch has consented to the discharge of wastewater onto Blanch’s property.
Blanch contends that no such agreement or permission exists, nor has been requested by or proposed
to Blanch. Blanch also contends that the Petitioner failed to satisfy applicable legal requirements,
including but not limited to, potentially defective notice and illegal or sham transfers of land to the
purported “directors” of the proposed District.

C. CONCLUSIONS

1.  Based on Commission policy, compliance with Commission rules, and review of the:
engineering report and supporting documents, the proposed District is considered feasible,
practicable, would be a benefit to the land within the proposed District, and would be necessary
as a means to finance utilities and to provide utility service to future customers, provided the
proposed District does the following: , ,

(a) Scale back its development to be consistent with the availability of water.

(b) Restrict residential development in the spillway of dam site no. 4.

2. Based on areview of the preliminary engineering report, m“;arket study, the proposed District's
water, wastewater and drainage facilities, combjned projected tax rate of $0.76 (70%
reimbursement) or $0.92 (100% refifbrs her supporting data, the proposed
District is considered feasiblel ie feasibility limits prescribed by Commission Rule, 30
TAC, Section 293.59. :

Exhibit “A”




Michael D. Cowan, Director
August 28, 2006
Page 5

D. RECOMMENDATIONS -

1. Grant the petition for creation of Lerin Hills Municipal Utility District of Kendall County.
5. The order granting the petition should include the following statement:

"This order shall in no event be construed as an approval of any proposed agreements or of any
particular items in any documents provided in support of the petition for creation, nor as a
commitment or réquirement of the Commission in the future to approve or disapprove any
particular items or agreements in future applications submitted by the District for Commission

consideration."

3, Appoint the following five persons to serve as temporary directors until pennanentdirectdrﬁ '

4.
3

- are elected and qualified:

Ruby A. Perez Sameera M. Hashmi
,  Anastacio M. Nieto - Edward Suarez

4. | The District should be advised of the competitive bidding and awarding re
Water Code, Section 49.273.

E. FEASIBILITY OF PROJECT _ : 2%

AR

Market Study

A market study, prepared by Metrostudy, has been submitted in support of the creation of the
proposed District. The market study, prepared in February, 2006, projects development of 1,475
..single-family.homes, at values from.$200,000.t0.$1,000,000,.at a.rate 0f99 in 2007,.156.1n.2008,
159 in 2009, and 163 in 2010. ‘

Project Financing -

Based on an average home value of approximately $385,000 and 1,475 projected homes, a projected ‘
value of $567,675,000 has been indicated. A projected value for the commercial development was

not indicated.

* The projected debt service tax was summarized in the engineering report as follows: based on a
projected assessed valuation of $567,675,000, a 6.0% interest rate with a term of 30 years, and a 95%
collection rate, a debt service tax rate of $0.76 s required for bond issuance of $56,745,000 (70%
reimbursement) or a debt service tax rate of $0.92 is required for a bond issuance of $68,420,000 -
(100% reimbursement). A maintenance and operation tax of $0.03 is anticipated, resulting in a total
" District tax rate of $0.79 or $0.95, depending on the reimbursement percentage.

A " Exhibit “A”



Michael D. Cowan, Director
August 28, 2006
Page 6

The total year 2005 overlapping tax rates on fand within the proposed Digtri
following table: (

e
P

I'axing Jurisdiction saluation

Kendall County —
Boerne ISD
Lerin Hills MUD

Total tax per $100 valuation

Rased on the proposed District tax rate and the year 2005 overlapping Ltax rale on fand within the
proposed District, the project is considered feasible. :

Water and Wastewater Rates

The proposed District plans to purchase wholesale water service from Guadalupe-Blanco River
~ Authority (“GBRA™). [etail rates for the proposed District are expected to be as follows: ‘

Monthly Base Charge ( includes 6,000 gallons) | $35.00 ’ -
| Usage between 6,001 and 10,000 gallons $3.00 per 1,000 gallons

Usage between 10,001 — 20,000 gallons $4.00 per 1,000 gallons o
__'L“Is_z_tg_e_:égy_g}j_g_()i(}g_(_)«gal.lons __L‘nﬁ .00 per 1,000 gallons

Based on 1 0,000 gallons of water use, the projected average water bill for a typical home will be
$47.00. ' ‘

The engineer’s report states that the proposed District plans to obtain wastewater treatment services
from its own facility. Wastewater rates are proj ected to be a base charge of $25.00 per month base -
charge plus §2.00 per gallon of water consumption. Based on 10,000 gallons of water use, the
average monthly wastewater bill for a typical home will be $45.00. ' '

Based on the above rates, the en gineering report e’stim‘ated that the monthly fee for 10,000 gallons of
water and wastewalter service would be $92.00. '

Comparative Water District Tax Rates

A combined tax rate of $3.06 for the proposed District is considerably higher than the tax rates of
similar subdivisions in the area. Financial planning by the Petitioner/developer and anticipated
reimbursements from the proposed District should take into consideration the competitiveness of the
‘projected District tax rate. ' ‘

Exhibit “A”



Michael D. Cowan, Dire&tor
" August 28, 2006

Page 7

. F. PURPOSE

Land Use

The land use for the proposed District i§ projected in the following table:

Development a Acres  Projecte
, ~ ESFC
'Single-Fami],‘_y Residential 255.08 1,478
" Lake & o,pen‘spacc . 35410 ‘ 5
Commercial/Retail/Office 134.51 723
School ' 14.0 ‘
Drainage Easements ' 15.10
Right of Way Area ' 93.74 .0
" Total 866.53 2,248

Note: (1) Equivalent Single Family Connections (“ESFCs™)

Availab_ilitv of Comparable Service

The proposed District intends to receive its wholesale supply of water from GBRA. The engineering

report indicates that no other entity has a water supply sufficient to serve the proposed District. The . -

_engineering report states that there areno comparable services in the area forwastewater treatment.

" Water Supply Improveme_ﬁts

The proposed District’s water service will be supplied by GBRA. .GBRA obtains its water from
.. Canyon-Lake Reservoir. »Theuwater-willbe-deliveredﬂby--GBRA-,tou-a.point.j.ust..south..of the.City.of .
Boermne but outside the proposed District. The proposed District will be responsible for providing its
own storage, pressure system, and pipeline for delivery to the District. By letter of commitment
dated June 7, 2005, GBRA plans to supply the District with an ultimate capacity of 750 acre-feet of
treated potable water through the Western Canyon Project. The letter indicates that GBRA has
adequate capacity to serve the proposed District, and fulfill the requirements of the City of Boerne
and Tapatio Springs. A preliminary agreement between GBRA and the Petitioner has been provided,
in which GBRA initially allocated 225 acre-feet of water per year to the proposed District area. -
However, a calculation of the water needs, based on the projected ESFCs at full development, shows
that a total of 881 acre-feet per year may beneeded instead of the planned 750 acre-feet. The details
of that calculation follows: _ : ‘ ’

Number of ESFCs = 2,248
Number of people per ESFC =3.5
Water required per person per day = 100 gallons (“gals™)
| | Exhibit “A”
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Proposed District water needs per day = 2,248 x 3.5 x 100 = 786,800 gals
Water per year = 786,800 gals x 305 days = 287,182,000 gals
Acre-feel of water required = 287,1 82,000/325,900 = 881 acre-lect

Therefore the water supply seems to be inadequate for the proposed development. The proposed
District can only support 1,913 ESFCs, based on the anticipated usages above and « water supply ol

750 acre-fect. Actual usages will determine if 750 acre-feet is adequale.

Water Distribution [mprovements

The internal water distribution system is expected 10 include approximately 78,679 linear feel (LF)of
6. &, and 12-inch lines. Additionally, the District proposes to use approximately 41,500 LF ol 12-
inch offsite water main, C '

The proposed District plans (o treat its wastewater in its own treatment facility. The engineering
report states that the Distriet has applied to the TCEQ for a wastewaler discharge permit. In the
event that a no-discharge system is required, the proposed cost summary also includes funds for a no-
discharge permit and a drip irrigation systen. ' '

Wastewater Collection Improvements

The engineer’s report indicates that the proposed Districl’s wastewater will be collected through
approximately 82,586 LF of 6 to 12-inch sewer lines, four lift stations, and 5,990 LF of 4 to 6-inch
force main. It is anticipated thal the wastewater treatment facility will not be located within the
proposed District, but on property next to the proposed District.

Drainage Improvements

The proposed District plans to collect storm water and transport it through approximately 3,038 LF
of 24 to 60-inch diameter pipe into open channels. The chamnels will drain into tributaries of
Frederick Creek and Deep Hollow Creek, both (ributaries of Cibolo Creek. The design of the
proposed system will be based on the requirements of Kendall County and TCEQ. '

G. DESCRIPT]ON AND IMPACT ON NATURAL RESOURCES -

The preliminary engineering report includes the following findings:

Topography

The area within the proposed District is hilly. The land elevations range from 1,901#feet aboyg
- o Exibit “A”
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H. SUMMARY OF COSTS

1. Construction Costs

A. Developer Contribution ltems

District Cost (10

0%)

District Cost (70

%)

1. Water Distribution $10,953.096 $7,6067,167 )
2. Wastewater Collection 9,236,251 6,465376
3. Drainage o - 890,065 023,046
4. Contingencies (15% ol ltems | - 3). 3,161,912 2,213,338
5. Engincering (15% of ltems = 4) 3,636,199 2.545.339
Sub-Total Developer Contribution Items $19,514,260

$27,877,523

B. District ltems

01 ZO077

1. Off-Siie V\Td'LL,Y Ling , 5 0,671,587 56,871,587
2. Water Tank C ‘omplex - [nternal 1,80 (O‘(J()O 1,800,000
3. Wastewater Treatment & DlSpObdl 4,800,000 4,800,000
4. Contingencies (15% of Items 1 — 3) 2,020,000 - 2,020,738
5. GBRA Capital Cost'Fee 206,250 200,250
0. Em,mcu ing Costs (h"n of ltems 1 — 4) 2,323,849 2.323.849 |
7. Land Acquisition Cost'” 2,193,750 2,193,750 B
Sub-Total District Items 20,216,174 - $20, 21() 174
. TOTAL CONSTRUCTION COST $48,093,697 $39,730,440
2. NON-CONSTRUCTION COSTS )
A. Legal Fees (3%) $2,052,600 - $1,702,350
B. Fiscal Agent Fees (2%) 1,368,400 1,134,900
C. Interest Costs : ‘ .
1. Capitalized Interest (2 yrs. @ 6.0%) 8,210,400 6,809,400
2. Developer Interest (2 yrs. @ 6.0% on const cost) 5,771,244 4,767,653
D. Bond Discount (3.0%) - 2,052,600 1,702,350
E. Creation costs (Legal & Engineering) 150,000 150,000
F. Bond Application Report Cost 280,000 350,000 -
G. Bond Issuance Expenses 201,589 199,299
H. Attorney General’s Fee. ' 68,420 56,745
[. TCEQ Fee (.25% BIR) 171,050 141,863 -
TOTAL NON-CONSTRUCTION COSTS $20,326,303 $17,014,560
TOTAL BOND ISSUE REQUIREMENT $68,420,000 : $56 745,000

Note: (1) Estimated 110 acres for treatment plant tank complexes, lift stations, 1mg_,at10n fields and | detention areas at

$20,000 per acre.

Exhibit “A”
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The eligibility of costs and 30% developer contribution requirements are to be determined in
accordance with Commission rules in effect at the time bond applications are reviewed.

1. ADDITIONAL INFORMATION

The petitioner's professional representatives are as follows:

. Attorney: Mr. Trey Lary- Allen Boone Humphries Robinson, LLP
Engineer: Mr. Sanmel W. Jones, P.E. - Sam Jones Consulting, Inc.
Market Analyst: Mr. Eldon Y. Rude, MAI & Erik M. Lind - Metrostudy .

Greg Charles
Districts Review Team

“Exhibit “A”
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SOHN W, DAVIDSON
ARTHUR TROILO

TERRY TOPHAM
CHEREE TULL KINZIE
R. GAINES GRIFFIN
RICHARD E. HETTINGER
PATRICK W. LINDNER
IRWIN D, ZUCKER
RICHARD D. O'NEIL

J MARK CRAUN

Office of the Chief Clerk MC-105
Texas Commission on Environmental Quality

P.0. Box 13087

Austin, TX 78711-3087

LAW CFFICES OF

DAVIDSON & TROILO

A PROFESSIONAL CORPORATION
SAN ANTONIO

7550 W |H-10, SUITE 800, 78229-5815
210/349-6484 * FAX: 210,/349-004|

May 22, 2006

via fax 512-239-3311 and certified mail

" "Certified Article Number "~
7150 3901 2843 M3 LM
©SENDERS RECORD .

“ioele

LEA A, PEAM

FRANK J. GARZA
JAMES C. WOO
RICHARD L. CRDZIER

.R. JO RESER

MARIA S. SANCHEZ
DALBY FLEMING
LISA M. GONZALES

" AUSTIN OFFICE
915 CONGRESS, SUITE BIO, 7870!
512/469-6006 * FAX 512/473-2159

 FILE copy

RE: Petition for Creation of Lerin Hills Municipal Utility District; TCEQ Internal
Control No. 02162006-D01

Dear Ms. Castanuela:

We represent Tapatio Springs Service Company (“Tapatio™) and have been authorized to
protest and request a public hearing on the above-referenced application. Tapatio is an affected
person because it has a personal justifiable interest related to a legal right, duty and economic
interest affected by this application.

The proposed district includes territory located immediately adjacent to Tapatio’s
existing ‘water and wastewater service area. Tapatio is ready, willing, and able to serve the
customers to be located within the proposed district, subject to the developer of the property
complying with the applicable tariff requirements and TCEQ approval of a CCN amendment.
Tapatio is also affected because, as the nearest utility and source of alternative water supply, it
may be required by the TCEQ to provide an interconnect to the proposed district or be forced to
assume operation of the district in the event the district’s plans for providing water and
wastewater service prove to be unfeasible and impracticable. Also, the developer of the
proposed district falsely stated a prior ownership interest in Tapatio and its affiliated companies
to show experience dealing with public utilities and a contested case hearing is needed to correct:
the record and determine whether other representations were made that are not accurate. '

Tapatio is opposed to the application because the petitioner failed to satisfy applicable
legal requirements, including but not limited to potentially defective notice. The notice was
published in the Comfort News, a weekly paper for a small, unincorporated community located
more than eighteen miles by road from the proposed district. By contrast, the proposed district is
located less than three miles from the City of Boerne, a home rule city served by two '



"TCEQ Chief Clerk
May 22, 2006

Page 2 of 3

newspapers, one published twice a week and one published once a week. In addition, the San
Antonio Express News is a daily paper that probably has a greater circulation in Kendall County
than all of the other newspapers. ’

Tapatio is further opposed to the application because the proposed district is not
necessary. Tapatio is an existing retail water and wastewater utility with service area adjacent to
the proposed subdivision and is ready, willing, and able to serve the territory subject to _
compliance with tariff requirements and TCEQ approval of the CCN amendment. Federal and
state policy relating to retail water and wastewater suppliers encourages the consolidation of
utilities, in order to provide the greater customer base to properly maintain and improve the
systems for public health reasons and to lessen the federal and state regulatory burden. The
petitioners failed to seek service from Tapatio and the information presented in the application
regarding service from Tapatio is incorrect and misleading. ' '

The district is not feasible or practical‘ for at least any one of the following reasons, and
certainly by the combination effect of all of the following reasons:

]. Misstatements. As part of the statement of qualifications and experience, the developer
states that he owned interests in Tapatio. This statement is absolutely false. At no time did
the developer own any interest in Tapatio. In addition, the petitioner has made statements
regarding obtaining water from GBRA and having GBRA operate the utility system, but
GBRA’s manager disagrees about the extent of these alleged agreements, as illustrated by the
attached newspaper article. : ' : '

2. Adequacy of the water supply and undisclosed cost or water supply. Tapatio is one of the
original participants in the GBRA’s Western Canyon water supply project, the planned
source for all of the district’s water supply. The petitioner does not appear to have a signed
contract with GBRA because the application contains only a letter from a GBRA employee
other than the general manager. The amount of water alleged to be available from GBRA
does not appear to be adequate to supply the base or peak demands of the proposed district
based upon the density used for the cost projections and practicability of the district. In
addition, the standard form GBRA contract provides that water is delivered on a steady
stream basis every day of the year, and flow is not increased for peaking purpose. The
proposed district plans to obtain all of its water from GBRA, meaning that its annual “take or
pay” amount must equal the maximum amount of water that it needs during any 24 hour
period during peak use, multiplied by 365 days. During most days of the year when demand
is less than the peak daily demand, GBRA will deliver water to the district, and the proposed
district must pay for the water, but the district will have no means to receive and store the all
of the excess water delivered and the water will be available for use by others. There is no
requirement in the standard form contract that GBRA or the user of the water reimburse the '
district. The result is that the district customers will be paying a significant cost for water
that they do not need and cannot use most days of the year. This significant additional cost
to the district’s taxpayers was not addressed in the information submitted with the
application. The projected rates used by the district are not applicable because the utilities

4153.8 PCD 161938



TCEQ Chief Clerk
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use groundwater, or sources other than the GBRA water, to satisfy peak demands in order to
reduce the costs of their customers.

3, Wastewater disposal. The proposed plan to dispose of wastewater is insufficient upon which
to determine if the plan is feasible or practical and whether the projected costs are adequate
or not. The feasibility and practicability of constructing and operating a wastewater
treatment in land subject to an easement for an electric line is doubtful. The owner of the
land immediately downstream of the proposed discharge point has publicly stated opposition
to the proposed discharge.

4, SCS Lake. The petitioner has not addressed the ability of obtaining the water rights permit to
~ convert the lake from an exempt domestic and livestock use lake to recreational use relating
to a subdivision permit and the ability to obtain the consent of the governmental agencies in
order to obtain the required permit.

5. The land use plan submitted with the application shows that certain tracts will be included as
- _part of the development, but are not included within the proposed district. The exclusion of
these tracts is not addressed and how these tracts will obtain service is not addressed.

6. The application contained nominations for temporary directors, the affidavits for whom all
state that they own taxable property within the proposed district. The developer may have
transferred property to the director nominees before obtaining approval of the subdivision of

" land from the county.

In conclusion, Tapatio Springs Service Company is an affected person and requests a
contested hearing on the above-referenced application. The petitioner should be required to
present evidence at a hearing to demonstrate that the legal requirements have been satisfied and
this project is feasible and practicable and is necessary and would be a benefit to all or any part
of the land proposed to be included in the district.

Sineqrely,

/ A/ //:4/,4,_

Patrick W. Lindner
For the Firm

cc: Jay Parker
Michae] Shalit

| PWL/ep

4153.8 PCD 161938
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Diverging counterpoints: GBRA's West & MUD’s
Godines ‘

PRINT

Hill Country View - More Hill Country News
Wednesday, 10 May 2006

By JUDITH PANNEBAKER
View Staff Writer

J. Abel Godines, manager for Lerin Hills, Ltd., addressed Kendall County Commissioners Court
Monday, May 8, on behalf of the proposed Lerin Hills Municipal Utility District (MUD). The 867-
acre MUD is slated for construction southwest of Boerne between Highway 46 and Johns Road
and will receive surface water from the Guadalupe-Blanco River Authority's Western Canyon
Regional Water Supply Project. :

During the course of the discussion, Godines made some assertions about GBRA's role in the
proposed MUD. According to GBRA General Manager William “Bill” West, some of Godines'
statements were incorrect. To set the record straight, West's comments about Godines' claims
and Godines' explanations are listed below. . '

. “GBRA wants to sell to public entities. Only 10 percent of the (Canyon Lake) water can be sold
to for-profit entities, and they have reached that limit,” Godines said. '
“That statement is incorrect,” West countered. “GBRA is a public entity and, as such, cannot

 discriminate among classes of customers.” West also was perplexed as to where Godines came

up with the 10 percent figure. , ‘

To Godines' recallection, Randy Worden, executive manager of business development for GBRA,
had presented a program in Kendall County. During the presentation, Worden had indicated that
issuance of “certain types of (treasury) bonds,” which funded the Canyon Lake project, limited
the amount of water that could be sold to for-profit and non-profit utilities. '

. GBRA had determined the volume of water necessary to sustain the (Lerin Hills) community,

- Godines said.

West countered that the Lerin Hills MUD had determined the number of acre-feet (750 per year)
that would be needed annually. "We are not a regulatory agency, but we have a fiduciary
respansibility to see that GBRA water is used wisely,” West added.

“He's right. GBRA didn’t mandate the. amount,” Godines said, explaining that the MUD's
consulting engineers had worked with Worden to estimate the amount of water necessary based
on population expectations. "We worked in consultation with GBRA (personnel) and our .
numbers dovetailed with those of the GBRA,” Godines said.
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- Addressing a discrepancy about the amount of GBRA water requested and projected demand,

John Kight had pointed out, “Based on data provided for all projected users, the estimated
water demand of 881 acre-feet per year exceeds the GBRA supply agreement of 750 acre-feet .
per year by 17 percent,” Kight said. In addition, peak water usage was never add-ressed, he
noted. Kight used statistics gleaned from the Lerin Hills MUD's Preliminary Engineering Report
submitted to the Texas Commission on Environmental Quality in February.

Godines had asserted to the court that, “as operator of the MUD water system," GBRA would
ensure that the development would have sufficient water.

However, West said that GBRA had not been approached about managing the water system of
the Lerin Hills MUD. “They may request that we take it over at later date, but as-of now, we
have made no such commitment.” He also said that GBRA delivers a base load or flat amount of
water, and makes no provisions for increasing the amount during times of peak usage. "The
entities are responsible for internal distribution of the base load,” West emphasized.

“We've had discussions with GBRA (about managing the Lerin Hills water system), but no
commitment,” Godines acknowledged. “They would fike to be our operator and we would like
them to be our operator, but our board of directors would have award the contract. I cannot do
it.” A temp-orary board is in place at this time, but has not convened, Godines said, adding, "It
will convene when TCEQ approves the MUD.”

- “We wili use 100 percent GBRA water, not ground-water,” Godines said. "We agreed to give
water rights to GBRA and not to drill wells.” .

West seemed nonplussed to hear that GBRA had been given “water rights” to the 876-acre
tract. I just cannot respond to that statement,” he said. *T am not aware of that type of
arrangement.” West mused that perhaps Godines was inferring that while Lerin Hills was not
going to drill wells, perhaps GBRA might — which would not be the case.

Godines stated unequivocally that GBRA has no intention of drilling wells within Lerin Hills. “The
MUD would use no groundwater, just treated surface water purchased from GBRA,” he
reiterated. Godines added that GBRA wanted the MUD to give up its right to.drill wells. By
inference, he had speculated that perhaps GBRA would retain the water rights.

West said that in 1996, original participants in the GBRA surface water project from Canyon
Lake were Boerne, Fair Oaks Ranch, Tapatio Springs, Cordillera Ranch and Bulverde. “Now we're
recelving requests from developers,” he said. To acquire GBRA water, entities must request a
specified amount of water from GBRA with proper treatment capacity. In addition, developers
must prove ownership of the property to be served and demonstrate that they have the
“financial wherewithal” to embark on the project, West sald. ‘

“After the GBRA Board of Directors approves a preliminary agreement, the developer has two
years to obtain all the necessary federal, state and local permits and to comply with those
permits,” he explained. West emphasized that developers must comply with counﬁy development
rules and regulations. “Once the permits are obtained and a final plat is approved by the
county, the amount of water necessary for the project is adjusted and reflected in the final
contract which also must be approved by the board,” he said, reiterating, "GBRA has no
regulatory authority, but requires that the end user comply with federal, state and local statutes

. and rules.”

A letter explaining GBRA's role in allocating surface water for pro‘poséd MUDs would be
forwarded to County Judge Eddie John Vogt, West said. _
Godines observed, “The county has created rules for developments using public water systems



and (surface) water from outside the county. The county is trying o manage a scarce resource
and we are doing our best to Jive within the rules.” He went on, “Without reservation, 1 defer to
Mr. West's interpretation of GBRA rules and management.”
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November 5, 2006

Ms.LaDonna Cestanuela

Texas Commission on Environmental Quuolity
Office of the Chief Clerk, MC 105

F.O. Box 13087

Austin, Texas 78711.3087

RE: Docket No. 2006-0969-DIS, Lerin Hills Municipal Uility District

Dear Ms. Castanuela:

We are very disappointed to leam that the request for a Conlested Case Hearing has been
denied, and that we and others, namely William Wood, Edgar Blanch, Tapatio Springs, RLC
Designs, Ine., and Cow Creek Groundwater Conservation District, fo name o few, do not
have an mdmdual justiciable inferest” regarding the proposed Lern Hills MUD. It is also my

“understanding that Kendall County, the county in which the proposed MUD is located, also

considered changing their position regarding this issue. We are all affected by the mess that
will, in our opinion, result from the Lerin Hills dabacle, There has been evidence presented by
others that the plan devised by Lerin Hills is replete with incomplete and erroneous
engineering and economic data that will likely result in the proposed District's failure.

It is interesting to note that in the TCEQ Executive Director’s response, affected parties are
only those whom reside within the proposed boundaries of the MUD, all of which the
developers of Lerin Hills own or control. However, the groups and individuals referred to
herein surround or are surrounded by the proposed MUD, and are absolutely affected by their
actions or inactions, and therefore should be granted status. ‘

Whather or not we ara granted affected status, we offar this: mo::f of the Lerin Hills property
lias above and sevemly slopes toward our property. One portion of our property, the
northwest comer, receives significant water flows currently. The water impounds in an existing
swale, and recedes rapidly (within days), cousing us to believe it is recharging the ground
water. Increased flows as o result of the Lerin Hills development will adversely affect our land
below the impound ared, but more importcmﬂy, the runoff from the developed land within the
MUD , could contain contaminants; i.e., pesticides, fertilizers, oils from vehicles, roads, ete.,
that could offect our groundwater. It is my understanding that the developer has not addressed
this issue in his plans.

We find it impossible to believe that & contested case hearing cannot be granted, where

evidence and testimony, under oath, can be presented, as, ot least, one more step in assuring
the public’s interest is best served by the creation of this district.

Si% 'e§ gi .
- Lee Roy arfd Joan Hehnfeld ‘ 830 249-0226 (Boame)

306 Hwy 46 West | 817-377-1404 (Office)
Boerne, Texas 78006 817-569-9422 (Fax) -



TRANSMITTA

To: Office of the Chief Clerk MC-105 ' Date:  11/06/06
Texas Commission On Environmental Quality | -

- P.O.Box 13087
Austin, Texas 78711-3087

. SENT VIA HAND DELIVERY

e
Attn:  Ms. LaDonna Castanuela -
Re: Docket No: 2006-0969-DIS, Lerin .Hills Municipal
- Utility District :
QUANTITY | DESCRIPTION o
11 Copies of Letter Response from L.R. & Joan Hahnfeld dated 11/06/06

(original was faxed to Chief Clerk’s Office)

If enclosures are not as noled, kindy not&_‘iﬂ us al once.

D For Approval E] For Your Use D As Requested E] For Review ang Commeng

COMMENTS

Ffoﬁ". - L.R. & Joan Hahnfeld

ccecr

77,. P "7' -



- MAILING LIST ,
LERIN HIILS MUNICIPAL UTILITY DISTRICT
DOCKET NO. 2006-0969-D1S; PERMIT NO. (12162006-D01

FOR_THE APPLICANT:

P.0). Box 427
Hutin, Texas 786340427

Trey Lary
3200 Southwest Fwy., Ste. 2600
Muouston, Texas 77027-7537 -

FOR THE CHIEF CLERK: .
Ms. LaDonna Castafiuela

Tesas Commission on Environmental Quality

Office of Chief Clerk, MC-108
P.O. Box 13087

Austin, Texas 78711-3087
Tel: 512-239-3300 -

" Faxy 5§12-239-3311

FOR THE EXECUTIVE DIRECTOR:
Robert Martinez, Senior Attorney

T'exas Commission on Environmental Quality

Environmental Law Division, MC-173
P.0O. Box 13087

Austin. Texas 78711-3087

Tel: 512-239-0600

Fax: 512.239-0606

Gregory Charles, Technical Staff
Texas Commission on Environmental Quality

- Water Supply Division, MC-152

P.0. Box 13087

Austin, Texas 78711-3087
Tei: 512-239-3708

Fax: §12-239-2214.

FOR OFFICE OF PUBLIC ASSISTANCE:
Ms. Jody Henneke, Director

Texas Commission on Eavironmental Quality
Ofice of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512-239-4000

Fax: 512-239-4007

FOR PUBLIC INTEREST COUNSEL:

Mr. Blas J. Cov, Jr., Attorney

Texas Commission on Environmental Quality
Public nterest Counsel, MC-103

F.0O. Box 13087

Austin, Texas 78711-3087

Tel: §12-239-6303

Fax: $12-239-6377

FOR ALTERNATIVE DISPUTE
RESOLUTION;

Mr. Kyle Lueas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222
P.O, Box 13087 '

-~ Austin, Texas 78711-308&7

Tel: 512-239-4010
Fax: 512-239-40135

REQUESTERS:
Joan & Lee Roy Hahnfeld

- 306 State Highway 46 W.
" Boerne, Texas 78006-8104

Crady B, Jolley

Nunley, Davis, Jolley. Cluck, Aelvoet, LLP
1580 S. Main St., Ste. 200 '
Boerne, Texas 78006-3311

Patrick W. Lindner

Davidson & Troilo, P.C.

7550 W. 1H-10, Ste, 800

San Antonio, Texas 78229-5803

The Honorable Eddie 1. Vogt

~Kendall County Judge

201 B, San Antonio, Ste. 120
Boerne, Texas 78006-2013

Micah Voulgaris

Cow Creek Groundwater Conservation District
216 Markel Ave., Ste. 105

Boeime, Texas 78006-3003

William R. Wood

300 State Highway 46 W,
Boerne. Texas 78006-8 104

“
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NUNLEY ¢ DAVIS « JOLLEY = -~

| CLUCK » AELVOET W) 2
Andrew . Aelvoet A REGISTERED LIMITED LIABILITY PARTNERSHIP 24 Y Chridtanker By
INCLUDING PROFESSIONAL CORPORATIONS Tisa L. Hill

Cecil W. (Tres) Bain, I
Jonathan B, Cluck

Joe M., Davis*e

Grady B. Jolley***

o ) *#*George Anifi Harpolc.Mai
1580 South Main Street, Suite 200 * Cpauicia M. Ovi:

Boerne, Texas 78006-3308

Phone (830) 816-3333 ' : Uhad M=Uphaft
J. Ken Nunley*e ¢ X ' & had M.2Lpan
Y o Fax (830) 816-3388 KaflHyatt-Waldrop
. e-mail: infoi@texastrialtaw.com e &

O“. Cpunsel: , www lexastriallaw.com 7 OfFChunsel:
William A. Brant o . Offices Also in Hondo, Texas *seRhonda G, .]O“CB/

e . ' , Jacquelyn W. Bloft
Board Certified Civil Trial Linw* . ) oTexas Bar Foundation

" Y - *kkNjember of the College oflTxc Stale Bar of Texas
C““:‘ﬁ\: /4, /,:v\::‘\\..,.\;‘ . .
N/Y May 26,2006
£ zﬂ

Board Ceriified Personal ln_lmy Trial Law**
American Board of Trinl Advocatesé

N

Office of the Chief Clerk MC-105 / VIA TELECOPY (@ 512-239-3311 and
Texas Commission on Environmental Quality VIA CERTIFIED MAIL

_ P.O.Box 13087 ‘ RETURN RECEIPT REQUESTED

- Austin, Texas 78711-3087 - ' 7005-1820-0007-1470-0125

RE:  Petition for Creation of Lerin Hills Municipal Utility District; TCEQ Internal Control No.
02162006-D01 ' ' ' :

Dear Ms. Castanuela:

We represent Edgar W, Blanch, Jr. (“Blanch”) and have been authorized to protest and request a
public hearing on the above-referenced application. Blanch is an affected person because it has a personal
justifiable interest related to a legal right, duty and economic interest affected by this application.

The proposed district includes territory located immediately adjacent to Blanch’s property, which
has been developed into a high-quality, residential subdivision. The petitioner has previously represented
that an agreement exists between it and Blanch regarding the extension of service to Blanch’s property and
Blanch’s consent to discharge waste water onto Blanch’s property. No such agreement or permission
exists, nor has such been requested by or proposed to Blanch.

Blanch is further opposed to the application because the petitioner failed to satisfy applicable legal
requirements, including but not limited to, potentially defective notice and illegal or sham transfers of land
to the purported “directors” of the proposed district. The notice was published in the Comfort News, a . -
weekly paper for a small, unincorporated community located more than eighteen miles by road from the
proposed district. By contrast, the proposed district is located less than three miles from the City of
Boerne, a home rule city served by two newspapers, one published twice a week and one published once
aweek. Inaddition, the San Antonio Express News is a daily paper that probabl%zg,}%-“as ZM;é,:gf_é;iatezl circulation




TCEQ Chief Clerk
May 26,2006
Page 2

In conclusion, Blanch is an affected person and requesis a contested hearing on the above-
referenced application. The petitioner should be required to present evidence at a hearing to demonstrate
that the legal requirements have been satisfied and this project is feasible and practicable and is necessary

and would be a benefit to all or any part of the land proposed to be included in the district.

Very truly yours,

R

NUNLEY DAVIS JOLLEY CLUCK AELVOET LLP

By:

GBINAf ) | | /
7611.2 | |
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CAUSE NO. D-1-GN-06-004717

TAPATIO SPRINGS SERVICE COMPANY,
LEE ROY AND JOAN HAHNFELD, and
EDGAR W. BLANCH, JR.,

- " Plaintiffs

IN THE DISTRICT COURT

345™ JUDICIAL DISTRICT

ENVIRONMENTAL QUALITY,
Defendant
and : -

LERIN HILLS M.U.D.,
Intervenor

§
§
§
§
§
;
TEXAS COMMISSION ON §
§
§
§
§
§
§

TRAVIS COUNTY, TEXAS

' ORDER ON MOTION TO RECONSIDER ORDER TO REMAND TO
AGENCY TO CONSIDER MATERIAL NEW EVIDENCE

On October 29, 2007, the Court entered an Order on Plaintiffs’ Motion to Remand to
Consider Material New Evidence. The Court granted the motion and ordered that the matter be
remanded to the Texas Coramission on Environmental Quality to allow Plaintiffs to present

additional evidence in support of Plaintiffs’ Original Petition for review of the creation of Lerin

Hills MLU.D. with respect to the use of groundwater and Plaintiffs’ status as “affected persons,” -
Defendant Texas Commission on Environmental Quality and Intervenor Lerin Hills M.U.D. have
each filed motions to reconsider asking the Court to withdraw the order and enter an order
denying Plaintiffs’ Motion to Remand. '

The Court has reviewed the motions to reconsider under submission and DENIES those
motions. The Court finds the evidence is material and was not available at the time of the

~ agency’s decision; therefore, the Court GRANTS the motion to remand and DENIES the

motions to reconsider, The Court ORDERS the remand pursuant to Tex, Gov’t Code § '
2001.175(c) and the Court’s authority to remand an issue to the Commission that has not been
addressed by the agency. '

The Court REMANDS this matter to the Texas Commission on Environmental Quality to
allow Plaintiffs to present additional evidence in support of Plaintiffs’ Original Petition for
teview of the creation of Lerin Hills M.U.D. with respect to the use of groundwater and
Plaintiffs’ status as “affected persons.” The Commission may modify its findings and decision
by reason of the additional evidence. The Commission shall file such evidence and
modifications, new findings, or decisions with this Coust.

All proceedings in this cause are STAYED for 90 days from this Order to allow further
action by the Commission.



All telief not granted in this order is DENIED.

Signed this___ %~ day &— ,2007.

JUDGE PREbIDING

TOTAL P.B@3
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TEXAS COMMISSION ON ENVIRONMENTAﬁ QUALITY
NOVEMBER 15, 2006
DOCKET ﬁO, 2006-~-0969-DIS
(Transcription of Audiotapes)
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MADAME‘cﬁAIRMAN: Good morning. This
is a meeting of the Texas Commission on Environmental
Quality.. The day ig Wednesday, December 15th --
November 15th. The time is 9:37. I am Kathleen.
Hartnett White, chairman. Presént also for the record
are Commissioner Larry Soward and Commisgsioner Martin
ﬁubert.

Derekf would yoﬁ please address our first
item of business? ‘Oh, by the way, today ié Texas
Récycies Day, which I just bring to everyone’s
éttention. ;The Staté has this Agency‘aé well as all
other parts of the State have done a lot on recycling['
reuse, and all that, and I think itvis a very |
important objective for the State,'aﬁd I briﬁg that'fo
everyone’s attention, and hope today you will
particulé;ly :echle and reuse.

(Oldeusiness and ﬁew Business Items 1

énd 2 heard.)

MR. SEAL': COmmissioners, that brings

you to New Business Item Number 3, which is a

‘Non-House Bill 801 Hearing Request. It's a petition

by Lerin Hills Development Company, LLC, to create
LLerin Hills MUD in Kendall County.
Commissioners, the parties have been

notified that you will not take oral argument, but yoﬁ

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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that,

you.

appropriate time.

may ask gquestions.

the applicant

afternoon what purports to.

requestore’ response. Our

"so that document has
But if you request a
you. Also,

staff member in attendance

 provided you a letter, and

from ‘the public would like
have Representatlve Ma01as

addressvyou;'I believe, on

Commisgeioners,

I should note that

filed late yesterday or mid- yesterday

be a reply to the hearing
rules don’'t provide for
hqt been distributed to
for

‘copy, we’ll have one

I would note that. Senator Wentworth has a

here today. They have

we have copies. if anybody
to see tﬁatf Also, we also
here, who has requested to

this matter at the.

:And T would suggest that before you

hear the ODC preSentation that now would be an

approprlate time to do that.

MADAME - CHAIRMAN

. That is our custom,

to welcome comments from elected officials or their

representatives, 80,

Good morning,

MR. MACIAS:

morning,

My name is Nathan Macias.

representative elect for Disgtrict 73,

Kendall County.

pefore you this morning.

‘please,'Representative Maclas.

gir.

Good morning. Good

Chairman, good morning Commisgsioners.

T'm the state

which dincludes

I appreciate the opportunity to speak

I wanted to encourage you to

FEDERAL COURT REPORTERS OF SAN ANTONIO

(210) 340-6464
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grant the reguest for a coﬁtested caée hearing
regarding the Leriﬁ Hills MUD. Mény, many of my soon
to be constituents, including those directly impacted,
have ekpressed thei: concerns about the MUDﬂbroposal'
and its potential impéct, especialljnon the

groundwater supply in Kendall County.  Given the

cdurrent situation, and the circumstanceg, I

respectfully request that you grant the hearing. And,

"as was noted, I believe Senator Wentworth has also

encouraged that request. At this -- At this time, ‘I
just wénted tokapproach and let you know that, in
facﬁ, I do suppért the_granﬁing of that‘hearing.
| MADAME CHAIRMAN:’ Thénk.YOu,‘sir.

'MR. MACIAS: Thank you so much.

MADAME CHAIRMAN: We may have, if.
you -- we may seek to have'youArespond’toJa guestion
later, but at the moment, --

'. | MR. MACIAS: Very good.

MADAME CHAIRMAN: -~ not now.

MR. MACIAS:A Thank you all so much.

MADAME CﬁAIRMAN; Thank you.

MR. SEAL: Commissioneré, you do have a
significant number of people Qho have signed up on
this matter, a few have requested to speak. But,

there again, the parties have been notified that you

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340F6464
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normally doﬁ't take oral argument at.this stage, but
thét you may askvquestions.

And, Chairman,’wiﬁh'ali of that, I Qouid
récohménd that you hear from TracyAGross, frbm £he
General (inaudible) office.

MAbAME CHATRMAN: We have not heard
from the repreSehtative'of‘Sénatoerentwoith vet .

MR. SEAL: I aoﬁVt believe he has
requegted to speak, Chairmﬁn, --

' MADAME CHAIRMAN: Oh, he hasn't?

okay.

MR. SEAL: -—Abut now'is,certainiy an
appropriate time to do that. | |

MADAME CHAIRMAN; Okay. . I thought he
had requested to speak. Okay. No,‘but'I recognize
a2ll of the those many, many of you who have come
todéy.

Tracy, please?

MS. GROSS: Good morning. The proposed‘

Lerln Hills MUD would contaln approx1mately 866.53
acres and would be located approx1mately four miles

west southwest of Boerne and approxlmately 31 miles

‘northwest of the San Antonio Central Business District

in Kendall County. Seven timely requests for hearing

were'reqeived regarding the petition. One of the

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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requestors, the commissioners court of Kendall’County,
has notified'the agency that it no longer believes
that a contested case hearing is necessary. of the
remaining‘requeete, Edgar Blanch, Jr., Leroy and Joan
Hanfeld RLC Desgigns, Incorporated‘ and william Wood

filed requests statlng that they owned property

adjacent to the proposed district. Those requests

raised concerns about defective notice, illegal
transfers of.land to the propoeed-directore, inpaot
from stormwater runoff and sewer dischargee,
diecharges of waste water through the requestors’
propertles, more efflclent and beneficial
alternatlves, the land use plan and property valuee.
Cow Creek Groundwater Conservation |
District'’s letter states that they voted to support
the‘Kendall County Commieeioners Court's position
regardlng -- requesting a contested ceee hearing
Tapatio Springs Service Company g request states that
its service area is 1mmed1ate1y adjaoent to the
proposed drstrlct, and it is able to serve the area.
The reguest -- That request raises concerns about
misstatements in the petition, defective notlce, the

neoessrty for the proposed dlStrlCt, the adequacy of

‘water supply and costs, 1nsufflclency of the proposed

waste water,disposal plan, the need for a water rights

FEDERAL COURT REPORTERS OF SAN ANTONiO, (210) 340-6464
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permit, the land use plan, and the transfer of
property to the proposed temporary directors. The ED,

OPIC and applicant each filed responses to the hearing

requests. The ED recommends that the commissiou deny

all hearing requests because the requestors are not
effected persons and because the hearing requests are
not reasonably related to the factors established in
Texas Water Code 54021. The ED further states that
Cow Creek has failed to request a heariug, The ED.
points out that none of the hearing requestors own
land'within the proposed district; and_Tapatiov
Springs' CCN does not overlap any land uithin the
boundaries of the proposed district. |

Finall?, the ED states that the reguestors
have failed to demonstrate individual justic1able
interests. OPIC points out that the Hanfelds, -
Mr. Blanch, Cow Creek and Mr. Wood do not‘qualify as

effected persons as they do not reside within the

‘proposed MUD, and, therefore, lack a personal

justiciable'interest in the MUD creation. In
addition, those requestors did not raise concerns
which are protected by Watericode 54021.

OPIC cdncludes that RLC Designs and Tapatio
Springs have raised concerns that are common to

members of the general public. Since they have not

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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asserted personal justiciable interests,vOPIC finds
that they are not effected persons.
| The appllcant filed a lengthy response to'
the hearing request which contains many factual
regponsges to the igsues raised by the requestors In
addltlon, the Appllcant also notes that Cow Creek’s
letter does mnot constitute a hearlng request and
argues that all ofvtheAhearing requeststshould be
denied for ﬁumerous_reasons..

Four tihelytreplies were received. Cow
Creek’s reply notes that the proposed MUD is located

w1th1n Cow Creek’s boundarles, and ralses concerns

about whether the engineering report adequately

addresses groundwater con81deratlon and noteg that the
appllcatlon falls to take into account ad valorem tax‘
rate proposed by Cow Creek to whlch the property is
gubject. . The Hanfelds etate that they belleve ‘that
individuals’who surround or are surrounded by the
proposed MUD are absolutely effected by the district’s
actions or 1nactlons They also note that because of
the severe slope toward their property, their land and
groundwater w111 be adversely effected by the runoff,
which may contain contamlnants. Tapatlo Sprlngs
states that it has_standing to request a hearlng as an

adjacent water and sewer utility. It explains that

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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just like in CCN proceedings, neighboring utilities

are effected entitieg. They raise concerns about

'regionalization; groundwater availability and quality,

the. potentlal for forced 1nterconnect, customer base,
the exce851veness of the pro;ected water and waste
water ratee,'undisclosed construction costs, the
developer’'s plan to allow his oWn construction.compahy
to perform the work, the developer’s leCk‘of‘
experience,hand hig lack of'canaor. Ih addition, they
note that they heve a competing CCN application_that
would provide for'their merger with Kehdall County
ﬁtility‘Compahy and thus would include a portion of
the requested district withih the CCN's bogndarieeQ

Finally, Mr. Wood filed a reply stating that

he has concernsvabouthwhether there'ie a sufficient
quantity of weter for the proposed development,
whether adequate detentlon fa0111t1es for stormwater
have been proposed along his common boundary with the

proposed development and whether the land plan will

,reeult 1n the complete devastatlon of the natural

topogrephy.

The written filings heve been provided to
you in your hackup;vand this matter is before you for
your deliberation and decision.

 MADAME CHAIRMAN: Thank you, Tracy.

FEDERAL COURT REPQRTERS OF SAN ANTONIO (210) 340-6464
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It geems to me that -- well, for one, there

is a lot of interest in the creation of this district

from those who live adjacent or close to it. Are
there any -- I guess I could ask this of the General
Counsel orAperhaps the Executive‘Director. Are there

any"of~the hearihg requests from partieg ingide who
would reside inside the district? |
" MR. CUMMINS: No, there are not.
"MADAME: CHAIRMAN So, I just wanted to
clarlfy that . _SO, the 1ssue 1s,'for me, the'basis

upon which those outside the dlstrlct are effected in

‘the legal sense of a hearing regquest. Can, again,

whether it be General Counsel with the ED, remind me

of any dlStrlCt creations that involved granting

hearing requests and hearings from parties out81de the
district? ‘

- CUMMINS :  No, we -- we do not ——.ﬁe
have not had that.

MADAME CHAIRMAN You cannot recall

‘that?

MR. CUMMINS: Right.
i MADAME CHAIRMAN: So, this would be a
first time, as we,say, a case ef first 1mpression?
MR. CUMMINS: Yes.

COMMISSIONER SOWARD: You can’t recall

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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one, or there hasﬁ’t heen oﬁe?

MR. CUMMINS: I can’t recall one at
thisg time. |

MADAME CHAIRMAN:V I :eal;y'welcome my
colleague$7 input into this. I know we also are in a,

I believe, a different stage of our State’s history,

when there was not such rapid growth, and sometimes

cémpetitive interests, whether that be for deveiopment
or for the same - utilizatioﬁ of the same watei
resources. And I'm iﬁterested.tb gsee how ﬁy
colleagues assess this. , |

| COMMISSIONER.SOWARD: Well,.tﬁe statute

is somewhat flexible, I guess, in the -- in the things

| that the Commission is supposed to look at. And,,YOu

know, one of them is feasibility and practicability.
And the other, is the diStricﬁ necéssary and woﬁld be
of a‘benefit to the lénd to be incluaed in the
district.

But there -- there are other considerations

that more specifically kind of outline that,

especially with regard to what's feasible and

practical and necessary and of benefit to the land.
And one of them, of~course,‘is the availability of
'comparable services. .And then another one, which I

think directly bears on the questions that we have in

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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1 | front of us,wis the one that says whether or not the

2 | district and its~system and subsequent development

3 within the district will have an dnreasonable effecﬁ

4V on the following: Landvelevation, subsidence,

:5 groundwater 1¢ve1 within the'regioﬁ, recharge

6 Capability of a groundwater source, natural runoff

7 | rateg and drainage, water guality, and then total tax

8 éssessments, which 18 not reélly,in‘front of_us.

é ’ T -- To me, wé do have the authority to 1ook
10 at'iséues outside the boundéries of the district,
11 | under thét particular-provision.‘ Now, -- And we have

________ 12 to decide whether or not they have been gufficiently

'mmf' . 13 .| raiged to merit a hearing. ButvI —h}I don’t think we
14 jcan just sayr as a matter of -- of éourée,'or even a
15 ‘matter of law, that any réquest outSide the boundaries
16 | of the district are automatically excluded. .I think
17 | the statute contémplates 1oqking at issues outside the
18 | boundaries of the district, before we determine'if
19 that partlcular district is reasonable and necesgsary
20 gnd of benefit to the land. And I~ thlnk we have'—@ I

21 | think we have'some of those issues raised that should

22 be -- should be ferxetgd out in a hearing.

23 . ' COMMISSIONER HUBERT:  And I.don’'t
ﬂ 24 diségree with -- entirely with what you have said,
QQ,} . 25 | commissioner. I think there’s an issue here of the

FEDERAL COURT REPORTERS OF GSAN ANTONIO (210) 340-6464
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1 particdlar parties' requesting, and some of how -
2 | some of how the‘requestS‘were ﬁade, and they didn’'t
3 specifidally request hearings, as well, that we need
4 | to look through as We look at the parties involved.
5 And then it comes down to whether or not we want to

"6 | look beyond, as you -- as you stated.
7 ' . MADAME CHAIRMAN: But all -of the
,8 hearlng requestors regide or represent partles out51de
9 the district?

10 - MR. CUMMINS: Yes.

11| ~ MADAME CHAIRMAN:  Ooutside the

12 district. |
L 13 S ‘ COMMISSIONER HUBERT: well, then, it

14 begs the questlon of how far out31de the dlstrlct are

15 | they considered to be -- to have standlng to request a
16 hearing; These are adjacent to, it appears, or most
17 | of the parties are adjacent to -- IE they were not

18 adjacent to, would that make a difference then?
19 Clearly, the ED has identified if you are within the
20 boundarles, then you do have standlng to request a

21 hearlng, you get over that first hurdle

22 o 4 COMMISSIONER SOWARD: But it seems to
23 | me that we have two categories of requests ﬁere; We
) ‘24 | have a category'which is -- comprises all of -~ all of
( _________ ) , 25 rheepotential requests but one, in which they are

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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alleging adjaceﬁcy or nearby location. But then you
also have a second category, with one regquestor, and

that’'s the -- the Tapatio Springs,'which ig raising

_the issue of necessity in relation to other available

services. And, so, I am not sure ‘that -- that
adjacency or distance would. determine the issue w1th

regard to Tapatlo Springs. It may with regard to the

others. 'But, again, all you have to do ig find one of

the dfhere that'yeu believe raises the issﬁes of being
effected, and -- and it can go to a hearing. You .
don’t have to necessarily find all of them. But
Tapatio‘Springs, to me, is in a different category,
because it’s raising the necessity issue as it ielates
te other a#ailable services.

MADAME CHAIRMAN: I think it would be.

important, were we to grant any of these’hearihg

requesﬁs; for a number of reasons, one of which is
that, as I understpod from the.E#ecutiVe Director, it
would be unusual if not the first time,,we had
granted a hearlng request for many 1nterests outside
the district that we somehow tried to explain the
basis upon which we did that to assist SOAH, because
if, as we have done with others heariag requests, if
we granted"the hearing.request of -- of one enﬁity)

like Tapatio Springs, and allowed the others to go to

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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SOAH,'there would, i don’tvtﬁink, be a.élear basis
upon -- for SOAH to determine whethéi other hearing
requestors were oOr were not effected."And a related
igsue is if we were to grant -the heéring feqUest‘of
one party, I thiﬁk -~ I undersﬁand on referral of

issues in a district creation, we have some

flexibility to narrow and/or specify the issues we

would like considered?

MR. SEAL: Commissioners, you always,

-always have that authority to narrow those issues, but.

as this is not a House Bill Bbl reqguest, yoﬁ‘are not
requiréd to do so.
. MADAME CHAIRMAN; Not required to, but
we could if we so chése,
.MR, SEAL: You could if you so chose.
SOAH has the -- the géneral aufhority.ﬁo'aad new

issues or parties or admit parties at the preliminary

~hearing.

MADAME CHAIRMAN: Right. = Right.

MR. SEAL: If;good cagéé ig shown. You
can cértéinly giﬁe SOAH gome directién on what |
gpecifically you would like them to look at and who
ydu would like to be a party. They -- They céuld add
to that. ‘

MADAME CHAIRMAN: But my point, were I

FEDERAL COURT REEORTERS OF SAN ANTONIO (210) 340-6464
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to grant one of these hearing requests, I would like
to communicate to SOAH the -- how I was understanding -
the affectedness of a party, soO that that wag not kiﬁd
of e blank page for SOAH. | |

'MR. SEAL: You could certeinly a¢ that.

MADAME CHAIRMAN: Because this is

‘unusual, if not the first time we would have done --

we would have done that, as well as the issues.
MR. SEAL: You could certainly do that,

Chairman. You could narrow that as -- as much as you

wanted to.

And, Chairman, I would also just add to that
vefy quickly that this application, Subchapter G of
Chapter 55 are your rules that apply, and there is a

spe01flc gection on determination of an effected

person in 55—256, which would p:ovide you‘some

‘guidance.

MADAME CHAiRMAN: Yeah, I know what
those ere. They re the generic ones.
| | I guess I would also ask the Executlve
Director one more time, although‘I am aware of how
you, in -- in filinge, have assessed these hearing.
requests, but I would like to hear, oncelagain, tﬁe
basis upon,which the Executive Director would, as I

understand, recommend a denial of all the hearing
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vthe effects on the land within the dishrict, itself,

requests.

'affect on the subsidence, land elevation, groundwater,

because it is a creation of a district. And it seems

requests.
MR. CUMMINS: As has been .our practice,'

our p:evious pracﬁice,'as we stated, that we look at

for determining effected part& status. And since all
thege requestors are reéiding outside of the propbsed
district boundaries;Athey.don;t have a personal and
justiciéble interest uhcommon’tb the géneral-pﬁbiic,

and that’s the basis for our denial of all their

MADAME CHAIRMAN: I.think Ehis is
difficult, because I am very aware -- I can understand
how someone outside the district,_or at Tapatio
Sﬁrings} particulérly; could raise issues under
54021(a), on availébility'of,—— well, particularly 3,

where the district creation, you know, could have an

all of that. T can understand how that -- But I'm --

I'm very hesitant, without solid grounds, to open up

o -
COMMISSIONER HURBERT: That -- Chairman,
that's ~f}andAthat‘s a question I have in my mind,

to me that a lot of these issues that would be raised -

would be more appropriately dealt with in a waste

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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water --

' MADAME CHATRMAN: Right .

COMMISSIONER HUBERT;- -- permit or some
other permitting -- | |

MADAME CHAiRMAN:V or céN applications.

COMMISSIONER HUBERT: And, so, that’s
what I’ﬁ‘éf I'm wOrking,Ehrough,here is,'for the |
creation, this is how it’é been dealt with in the past
regarding interested parties. And then yoﬁ'get to the -
adjacehcy-issue, and how far adjacént -~ I mean, how
far Qutside'thé_district are youAgoing'to go? And I
recognize what Commissioner Séward hasvsaid, itfs a
littlé different determination for‘another‘utility or
aﬁother.providex, and that’s kind of a differenﬁ
analysis there. '.

COMMISSiONER SOWARD : Chairman, i -~ I

agreé with you. I think we should be extremely

‘cautious and judicious if we do proceed to a hearing

on thisléne,_buf I also agree with you that, you know,

we're ;ﬁ:a different day now} that our pasﬁ practices
with fegard to MUD.creatioﬁs‘may need to adjust to |
changiﬁg times and changiﬁg circumstances.  As a
practical matter, almost always the lands within the

district are owned by the developer. So, ydu’ré - -

you’re not going to have hearing requesté come from

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464

®




10

11

12

13
14
15
16
17
18

19

20

21

22

23

24

25

19

the very people that want the dletrlct created So,
1f - - you,»ln effect, render moot the statutory
epportunity for a hearing on MUD-creations 1f you
1lmlt it to the 1ssues of land- w1th1n the district.
(Applause )
COMMISOIONER SOWARD So, I think we

need to 1ook closely at who requested a hearlng,.and

on what basis do they requeet a hearing. But merely

- to say ‘they are outelde the boundarles of the dlstrlct

and they have no interest different than the general
public, I don’'t think that'’'s what the statute gays. I

think ‘we need to look at, like you gsaid, Chairman,

issueg of subsidence. And it says groundwater level’
within the region. Tt doesn’t say within the
district, it says within the region. And, so, that

tells me that the legislature didn’t take as narrow a
view of thig as what we have done in practice. . And
I'm not criticizing what we have done in the past,
because I thlnk there’s been dlfferent clrcumstances

But we’re :— And we don't often get contested MUD

ucreationsﬁ But where we have one, I thlnk it’s our

regsponsibility to determine whether there are people
or entities that have alleged sufflclent effectlvenees
and raised suff1c1ent igsues, that we at least ought

to look at those before we determine whetherlthe

FEDERAL COURT REPORTERS OF SAN ANTONIO " (210) 340-6464
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e _ 1 | creation of the district is reasonablevand practical
2 | and the'benéfit of the land. And I think they have
3 | raised that here; It doesn’t - I.—~ Othérwise,
4v‘you're ﬁot ever going‘to have a hearing on a MUD

5 greation. |

6 ' : MADAME CHAIRMAN: Thig one did -- I

7 | believe all the land lies within Kendall County;

8 | right?
9 | - ' UNIDENTIFIED SPEAKER: That'’s correct.
10 \ - MADAME CHAIRMAN: There wasg, although -

11 | it has been withdrawn, evidently, but Commissioners
12 | court, Kendall County, evidently initially; is that

ﬁ.g ..... 13 correct?

14 - : 'UNIDENTIFIED SPEAKER: Yes. |
15 - .~ MADAME CHAIRMAN: Initially requested a
16 | hearing. And the othexr things that -- And, again, I
17 aék thegse really as questioné. But the création of aA

18 | MUD, in order to provide water or waste water service,
19 | the -- there also has to'bé a CCN; correct? No? The-
20 'MUD,.itsgié. The MUD, itself, provides thatei'

21 authoriéy?

22 | . MR. CUMMINS: Correct.
23 MADAME CHAIRMAN: So, it’s an

24‘ alternative‘to a‘CCN? |

] 25 MR. CUMMINS: Yes, ma’am. That's

FEDERAL COURT -REPORTERS OF SAN ANTONIO (210) 340-6464.
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correct.’

MADAME CHAIRMAN: But thé'operation of
the fécilities obviously would have to be permitted.
through waste water»and drinking. water.

WUNIDENTIFIED SPEAKER: Yes,

MADAME CHAIRMAN: 'Solthat --

COMMISSIONER SOWARD: And -- And I
agree. I think either you, Chairman, or Commissioner
Hubert raised that. If -- If there were an

opportunity for some of these issues to be raised

. somewhere else, then that would be another matter.

But, as you just;héard, there’s not going tovbe a
CCN. So, the issue of service 1s not going-tolcome up
anywhere‘excepﬁ here. . The issue of-water.éuality,
ves, that can come up in a waste discharge permit
appiication. But the'iSSue of subsidence'and
groundwater impacts can’t'come'uplanYWhere else but
here.

So, I -- 1 agfee this is a -- this is a
stiéky one,»bﬁt it -~ nonetheless,‘I‘think:i£(s one
that we need to také‘a close 160k at, and:not just-
say, well, we -- we haven’t done‘it thig way in the

past, so we’re not going to do it this time. I think

' we have a different situation here than we usually

have.

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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MADAME CHAIRMAN: I‘m -- I find this

very difficult. T do not reach an easy conclusion.

COMMISSIONER SOWARD: I -- I would.
suggest that by us finding it extremelv difficult, the
safeSt conree would be:to gsend it to a hearing, and
gee what happens. . |

MADAME CHAIRMANnI A number of the
ieeue' raiged I find totally outside the bounds of --
L,ike the developer =] candor, for instance.

I'm -- I'm -- Part of my he51tancy, I'm very
willlng to say, has to do with issues really outside
our jurisdiction that I don’t want to indirectly --
for the State to indirectly influence, and that -
You know, development ie400mpetitive. And that'’s

great, as far as 1'm concerned. And there are»all --

'all manner of utlllzlng State requlrements, totally

unrelated to development and healthy prlvate
competition about that, to use that to influence
that.' And I want to, wherever possible} avold tne
State 1nfluen01ng that circle. A
'Well " I'm not the only one that can make a

motion, you know.

COMMISSIONER HUBERT: I've got.a
questlon for the ED

In the factors that you look at for the

FEDERAL COURT REPORTERS OF SAN ANTONIO (210)'340—6464
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creation of a MUD, concerning the subsidence or

groundwater level within the region, recharge,
et cetera, are those looked at in the procéss ag you

consider and work your way through, when they apply,

.are those factors considered and looked at and

analyzed and dealt with through the -- through the
process of submitting the application?
MR. CUMMINS: Yes, they are. That is

done by the district engineer, or the proposed

district’s engineer, and we rely on that,inforﬁation.'-

COMMISSIONER HUBERT: Okay. So, it’s

not as if none of that has been. looked at or -- by a

p:ofessional engineer and -- and considered as this w{
this developed?
| MR. CUMMINS: That’s correct.
COMMISSIONER SOWARD: You said
profeSSiQnal engineer hired by the appiicant?
| MR. CUMMINS: Yes, sir.
COMMISSIONER SOWARD: And you all rely
on that. You“dbn’t do an indepéndent review?f: |
| '.MR. CUMMINS: No, we don't.
MADAME CHATRMAN: Has the engineexr’s
seal on 1t? ' |
MR. CUMMINS: Yes, ma’am.. That’s

correct.

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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COMMISSIONER SOWARD: And when that
engineer looks at the groundwater within the regilon,

do you recall what the region might have been in this

'application?_

MR. CUMMiNS: No, sir, I don’t,'at thig
time. | |

 COMMISSIONER HUBERT: Here's -- Here's
the -- The point I was making was, it’s not as if

these factors are not looked at and they are not
looked at by a professioﬁal engineer and an expert in

the area, as the process -- as the -application ig

.developed. And that'is'required'by statute, and that

is what’s being done. So, ybu know, that would be my
point, is those are being -- being looked at and -- as
thig has devéioped. It just hasn’t been publicly
commented on or analyzed in tha£ regard.

MADAME CHAIRMAN: Or challenged in an
evidentiary hearing. I mean, that Woﬁld be the...

‘(Pause;)> | | '
MADAME CHATRMAN: For example, and T’
ask this offthe Executive Direcﬁor: In the faétors

listed in, I guess, 54021(a), if that’/s where it is,

the Section 3 that starts with land elevation,

subsidence, et cetera, how would someone outside the

district raise the issue of land elevation,

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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1 | topography, in é contested case hearing, in a way

2 | which could challenge whether‘the applicant for this

3 districﬁ met the requirementsg? '

41 MR. CUMMINS: I -- I would think only

5 | if that person was adjacent to thevdistrict and

6 adﬁaceﬁt,to construatibn, that they may be éffeétéd,

7 | but iﬁ’s~not likely. | |

8 S MADAME CHAIRMAN: Like drainage pattern
9 | oxr sométhing? I'm really justltfying to imagine how
10 | these would be -- And ground 4—'A groundwater level
11 issue would be raised as if - - groundwater withdrawals
12 | from within the region? | A

13 - MR. CUMMINS: In this district, the --
14 | the water ié proposed.to come from the GBRA, and so .
15 | it -- as far as water supply, that wouidvhSt‘affect

16 | the groundwater.} | | f

17 -  COMMISSIONER HUBERT: Would you repeat

18 | what you just said?

19 - MR . CUMMINs; The district is proposing
20 | to get its waterifrbm the -- from GBRA. They’rélgoing
21 | to run a truck line to their.facilities. And; 50,

22 | that would not -- as far as any withdrawal from

23 | groundwater, that would not affect the'grdundwater.
24 4 o COMMISSIONER SOWARD: How about the

25 | recharge capability of the groundwater, with

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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‘minimal effect, due to impervious cover. But there

if there are disputed facts, let -- let everyone come

«hand, w1th the ev1dence that they present

development over the recharge area of an aquifer?

MR. CUMMINS: I think there would be

will be detention facilities .and green épace, so that
should not have a major affect..

COMMISSIONER-SOWARDE ‘Welli and I -- I
respect your concluSLOns, Mr.nCummins,4but that’s ~-
that’s a Eact questlon that others may dlsagree w1th'
and others may have evidence to support, and 'that --

to me, that'’s the whole reason to have a hearing, is
in and put the cards on the Lable and see who wins the

But I reupect what you’re saying, and I --
I know you belleve, based on your professional
judgment and professmonal experlence,-that that’s the
case. It's not uncommon to have dueling‘experts,
And, you know, the‘ALJ and the CommiSéion_then gets to
decide which oneﬂwiné ¢{he dual. And that -- that’s
the pnly reasqnfthét I'm,suggesting that there are;
some - - therefaré some real fact ques tlons raised, and
the only way that those can be reasonably addressed is‘
through a hearing that gives‘all parties: an
oppdrﬁunity to present wh;tever they have.A And 1f --

if these protestants can’t present evidence that would
' ) . o

FEDERAL COURT REPORTERS OF SAN ANTONIO (210) 340-6464
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counter the Applicant’s engineer or the staff’s

viewpoint, so be it. But just to say that you don't
have that opportunity at all, I don’t think that'’s
what the statute contemplated

MADAME CHAIRMAN But if vou take, for

1netance, one of the requlrements, the'availability of

comparable service from other systems, hav1ng people
outside a district argue that there was comparable
service for those inside the district is different
thaﬁ someone“inside a district-arguing that there's‘

comparable service. I mean, you see what -- you see.

‘what I‘mean? And if I look at -- Tapatio Springs, to

me, is.the most, in my assessment, the entity that I
could be most w1111ng to grant a hearlng request And

the issues it raises are groundwater avallablllty and

gquality. And this is -- this district is not -- not

going'to.use groundwatér; correct?

MR. CUMMINS: Correct.

MADAME CHATIRMAN : And potentlal for a
forced 1nterconnect 1ncreased customer (lnaudlble),
excessrveness of progected water and waste water
rates, developer’s undisclosed ‘construction costs,
developerfe plan toAallow his own conetruction company

to perform the work. I don't think those are issues I

‘want to go to SOAH. I don‘t -- I see those ag -- as
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motion. But I can understand how -- This is very
different, fo me, than a decisidn on whether to grant
a hearing request. But I can understand how parties
outside a district could be~effectéd,.but I caﬁ’tr as
is ofteﬁ statéd,'I can’t get there on these. And, so,
I don’'t =~- I do“not believe I could support referring
any of these requeste to SORH. But perhaps I can be
further-pérsuaded. ’ |

 COMMISSIONER HUBERT : And I agree with
that, as well, looking at the parties and the

requests, or the reguests that were not submitted but

comments were submitted. I don’t think they got there
on -.that on that -- on that ground'either.v
COMMISSIONER SOWARD: I’ve -- I‘ve said

all I know to say.

MADAME CHAIRMAN: Are you all going to )

force me to make this motion?

I will take -- I will do so. And thét‘would-
be to deny all the he;ring reqﬁests and td grant the
petition’for the creétion of this MUD and the orderﬁ
filed by the ED finding that thé project has met all
the requirements undér‘the'Water Code 54021 (a), and to
appoint as temporary directpis the individuals
proposed, Rudy Pérez, Samara Hashimi, James Lindsey,.

Astacio Nieto, and Edward Suarez (phoentic).
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a

second.

no.

All

COMMISSIONER HUBER: Second.

MADAME CHAIRMAN: We have a motion and
in favoxr?

COMMISSIONER HUQER; Aye.

MADAME cHAIRMAN: Ave.

COMMISSIONER SOWARD: ShOW me voting
(End of discussion on Item 3.)

kkkkkbkhhkhkhd
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Page 2 Page 4

1 JUDGE SCHROEDER: Item number 23. 1 The other argument is this particular
2 Request for relief to the requirement that a plat 2 provision is overly broad because Lerin Development

3 note that no Kendall county well water be used to 3 Company owns the property. They also own the water
4 provide water service to this development as included 4 that's attached to the property. They want to use

5 on a preliminary plat approved by commissioners court 5 that water for the purpose of building the roads or

6 from June the 26th, 2006, remain on the final plat 6 infrastructure but not for provision to the residents
7 for Lerin Hills unit one, in accordance with section 7 for their water supply. They should be able to have
8 301, 303 and Exhibit A to the Kendall County 8 access to water that they own. Those circumstances,
9 pevelopment Guidelines and regulation rule book dated 9 I think, if we have to havelthis provision on the

10 January 1, 1997, which was amended November 24, 2003. 10 plat, may be considered.a taking of their water

11 MR. TSCHIRHART: If it please the 11 rights, and those water rights are valuable. Those
12 court, I'm Scott Tschirhart. May I address? 12 ‘are the reasons why we think that this should be --
13 JUDGE SCHROEDER: You certainly may. 13 this should be taken out.
14 MR. TSCHIRHART : Again, Your Honor and 14 ' JUDGE SCHROEDER: Commissioner
15 commissioners, thank you for letting us appear before. 15 Reissig?

16 you today. I'm Scott Tschirhart. I represent Lerin 16 COMMISSIONER REISSIG: I just have a
17 pevelopment Company that owns this piece of property. 17 couple of things, and then if anyone e]se'would Tike
18 what we're asking for is relief from the 18 to address it. Back when all this started I believe
19 requiremgnt'to have the plat note that requires that 19 Mr. Godines came in to us and said that he was not
20 no Kendall County groundwater be used to provide 20 going to use any type of groundwater for his
21 water service to this development. ) ' 21 subdivision but he knew that he was gofng to be going
22 For background, the preliminary plat 22. with the MuD, and it's strange he wouldn't have told
23 which was approved by the commissioners court on.lune 23 us then at that time that he needed that for the MUD.
24 26, 2006, contains that particular plat note; ' 24 So I'm really unhappy about this, but that's all I
25 however, the situation has really changed. This plat 25 want fo say for right now.
Page 3 Page 5
1 was submitted before the Municipal utility pistrict 1 » JUDGE SCHROEDER: We have a couple of
2 was created. Now the MUD is in place, and it's going 2 individuals that want to speak to this issue. Let's
to be respohsib]e for delivering water service,”sewer 3 hear them out, if you will, Mr. Tschirhart. Juan

4 service, et cetera. Lerin Development Company, LLC, . Gonzales? ’

5 the developer, is not in control of the provision of 5 MR. GONZALES: Good morning.

6 water for_this tract, so I think that the plat note 6 _ JUDGE SCHROEDER: Good morning, sir

7 is(bver1y broad at this particular point in time. 7 MR. GONZALES: I'd like to -- )

8 The GBRA is going to be supp1y1ﬁg water service to 8 JUDGE SCHROEDER: 1Is that one working?
‘s © this subdivision. The MUD 1S going to be taking care "9 . . '

10 of administrative matters. Both of-those are 10 UNIDENTLFIED SPEAKER: I believe it

1 governmental entities, and I ~- I don't know what we 11 is.

12 can do to control the actions of a governmental 12 MR. GONZALES: 3Judge, Honorable

13 ;'éqtity on where they get their water from. They' 13 cammissioners.'my name is Juan Gonzales. “I'ma

14 . might get Kendall County groundwater from some place 14 " resident at Tapatio Springs, and I have been at

15’ for the provision of this -- of water service to this 15 several of these hearings, and at this -- before this
16 particular subdivision. 16 commissioners court; also hefore ‘the Cow creek '

17 ' I think that this -- that because of 17 pistrict, the TCEQ, Lerin Hills has represented that
18 that we think that this plat note is overly broad and 18 no groundwater would be used. I'm sure, as you all
19 should be deleted from it. The county has a 19 .know, we had severe water restrictions last year. We
20 legitimate interest to prpfect potential property 20 rely on the groundwater. I'm very concerned that if
21 owners from buying lots that they don't have water 21 we have 4,000 new homes being built that would use
22 service to, but in this particular case we have the 22 groundwater that it could have a significant impact
23 GBRA and the MUD taking care of that water service. 23 on not only the current residents but also the future
24 The developers are kind of out of the loop as far as 24 residents of Lerin Hills. So IL'm here to urge you to
25 that is concerned. 25

maintain the plat note. It's consistent with the -

: MOORE HOWARD/FREDERICKS CARROLL ,
909 N.E. LOOP 410, SUITE 810, SAN ANTONIO, TX 78209 (210) 222-9161 - (800) 767-9161




3 (pages 6 to 9)

; Page 6 Page 8
; 1 rules that Lerin Hills understood that they were 1 state law requires the commissioners to analyze the
‘ 2 -going to be required to follow as far as their 2 effect of the district on groundwater levels when
3 development, and I think that for consistency sake 3 creating the MuD. The commission chose not to make
4 and also for. the bgnefit of current resideqts and K this analysis but relied solely on the
5 future residents that that proyision is a very valid 5 representatwons by the developer that they weren 't
6 one. so I would urge you to maintain it. Thank 6 going to use groundwater, And with that 1'd 1ike to
7 you. . 1 hand out this letter and then repeat the request that
8 JUDGE SCHROEDER: Thank you very much,. 8 “you deny the request to remove the plat note. That
9 Mr. Gonzales. Patrick Lindner. 9 concludes my comments.
10 UNIDENTIFIED SPEAKER: Judge, do you 10 JUDGE SCHROEDER: Thank you very much.
11 want the five-minute rule? 11 commissioner? ’
12 ‘ JUDGE SCHROEDER: Yes. Make it three 12 COMMISSIONER REISSIG: Yes, sir. NoO
13 now that patrick is up here. I wonder why she said 13 more comments.
14 that -~ (1naud1b1e) No offense taken. 14 JUDGE SCHROEDER: Any other comments?
15 MR. LINDNER: ‘Good morning. My name 15 UNIDENTIFIED SPEAKER: I would like
16 is Patrick Lindner. I'm a resident of précinct ‘| s to --
17 number four. I'm also an attorney representing 17 JUDGE SCHROEDER: Approach.
18 Tapatio springs service company, the water and sewer 18 UNIDENTIFIED SPEAKER: This may be a
19 utility servicing Tapatio Springs. pave Parker is 19 procedural thing, but if -~ it seems to me that the;
20 here with me as well today. Tapatio requests that 20 preliminary plat was approved based on the no use of
21 you deny the request to remove the plat nbte. As far 21 groundwater. Now, if we go back and change that,
22 as the application to create the Lerin Hills MUD, the 22 wouldn't the preliminary plat process have to begin
23 developer represented under oath to the TCEQ that the 23 over again? I mean, that was the condition of ;
' 24 projéct would use only surface water from GBRA and 24 approving the pre11m1nary p1at that there wou1d be no
! 25 would not use groundwater. The developer further 25 groundwater use, and that' s what defined the amount
Page 7 ' ‘ Page 9
1 represented under oath to the TCEQ that the project 1 of density in that subdivision. If we change the
| 2 was feasible and practicable using only surface 2 ground rules, well, then the -density has to change,
3 water. The TCEQ staff and the commissioners relied 3 and we can go back and start all over.
: [ on these representations and made a finding of fact 4 . ‘ JUDGE SCHROEDER: Well, that's one of
% 5  that the project was feasible and practicable using 5 the concerns was when Mr. Godines filed the original
i 6 only surface water and based upon this finding denied 6 ‘master plan on the representation that it would use
1 7 the hearing request by Tapatio and others and created 7 solely water from GBRA, the density of .6 acres was
1 8 the Lerin Hi1ls MUD. Tapatio has appealed this 8 based on that in the '97 rules. I think Mr. Godines
i 9 decision, and that case is pending in state district 9 has filed another relief that has not gotten to the
1 10 court in Travis County. - Based upon the prior 10 court yet. I had a question for Mr. sherlock.
: 11 judicial admission that the project is feasible and 11 MR. TSCHIRHART: Tschfrhart.
é 12 practicable using only surface water, the 12 . JUDGE SCHROEDER: I believe -- did you
% 13 developer -~ and the subsequent finding of fact by 13 say in your presentation that the groundwater would
; 14 the state agency based upon that representation that 14 _be used only for construction and not for a potable
! 15 it was indeed so, the developer cannot now change his 15 water source for the subdivision?
j 16 mind and say that the project is not feasible and 16 MR. TSCHIRHART: That's correct.
! 17 practicable or that he needs to have grouhdwater or 17 Mr. Godines does not intend to use water from the
18 that the MUD néeds to use MUD groundwater because 18 groundwater there to provide service to the .
19 that's contrary to their representations. The TCEQ 19 subdivision but he shouldn't be restricted from being
i 20 relied upon the developer's representations when it 20 able to use that water for other purposes.
| 21 denied Tapatio's hearing requesﬁ. I have a letter 21 JUDGE SCHROEDER: Of course, you know
; 22 .addressed to the county judge with a copy to each of 22 that Cow Creek regulates water wells in the county.
: 23 you that I will pass-out describing in detail the 23 MR. TSCHIRHART: certainly, certéin1y.
; 24 substance of this reliance, quoting the transcribt of 24 and no application has been filed for a water well.
! 25 the hearing by the commissioners. Basically the 25 . '
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Page 10

JUDGE SCHROEDER: Mike is here from

Page 12

believe he's actually purchased enough water to meet

2 Cow Creek, ;nd it seems to me like if you want to 2 their full operating needs. In other words, they do
3 just complete and operate wells, water wells, 3 not have peaking conditions in théir amount of water
4 strictly for the purpose of construction, that's 4 that's available. And he's talked about using
5 ) something that should go to Cow Creek. ) 5 recycled water, and he's talked about possibly
6 MR. TSCHIRHART: Yeah, it certainly 6 dumping the sewage in San Antenio, and he's talked
7 would be something that we would take to Cow creek. 7 about going and having zero discharge, which none of
8 The problem with this provision right now is that the 8 that has ever happened. 1t's nice to talk about, but
9 developer doesn't control the MUD and doesn't control 9 it didn't happen. He filed this just prior to the
10 the GBRA, which are the ones that provide the water. 10 changes of the rule, soO he's under the '97 rule that
11 UNIDENTIFIED SPEAKER: What concerns 11 allows him to have th15 density., When we went up to
12 me is the word intent, you know. Either you intend 12 the hearing in Austin at TCEQ, that's exactly what
13 on using it for construction, you know, and then 13 they did. They asked the questions. They wouldn't
14 previously we intended not to use any of it. So that 14 let -~ Cow Creek asked to speak, and they wouldn't
15 . s a pretty good concern of mine. And so anyway -- 15 Tet us speak. But they said there was no groundwater
16 ' JUDGE SCHROEDER: Also I have a 16 ‘there. That' s‘what their permit -- the MUD was
17 quest10n about the pending litigation in Austin. If 17 approved based on no groundwater, so now we're
18 that litigation is successful, then the MUD w111 not 18 ‘baiting and switching. Every time we turn around
19 created. Is that right, mr. Lindner? 19 there's something different here. If this occurs and
20 MR. LINDNER: 1f the appeal is 20 you take this off, it ought to negate his preliminary
21 successful, it goes back to the agency who conducted |21 plat, it ought to fall under the current rules, and
22 the hearing that should have been held on whether or 22 it ought to negate the Mup itself. when he says the
23 not the Mup should be created. The order creating 23 developer wants this, he's the developer. He's going
24 the MUD wou1d be set aside and we would start the 24 to be gone. So that what you're doing is -- he's '
25 -hearing proceas. 25 also got surface water available. He's got a Take on
‘ Page 11 ‘ Page 13
1 . JUDGE SCHROEDER: So a lot of this is 1 his propérty. He can get all the water he needs
2 out of the hands of the county right now. But I was 2 thefe«without using any well water. ‘He is-not
3 going to ask Mr. Godines and Mr. Tschirhart if ' 3 requesting a permit for a well yet, although he's
4 amending that note to just say that no groundwater q threatened to do it: so my thing to y'all is do not
5 ‘will be used as a source of potable water to the 5 change this. He is the one that instigated this.
6 residentﬁ of the subdivision. 6 (rnaudible). :
1 MR. TSCHIRHART: We would be agreeable 1 JUDGE SCHROEDER: Thank you. Any
8 to an amendment that says that the developer will not 8 other questions? Comments?
-9 use any groundwater, the Kendall County groundwater, 9 COMMISSIONER REISSIG: Judge?
10 for provision of ;ervices,»watgr services, to 10 JUDGE SCHROEDER: Yes.
11 residents.  The problem is we don‘t control the MUD 11 COMMISSIONER REISSIG: I would Tike
12 ;n&lwe don't control the GBRA. 12 to -- there is some new information that has core up,
13 ; JUDGE SCHROEDER: Which means that 13 and I would like to table this item at the present
14 rhat could happen, and you could say, well, that 14 time and go into executive session on it..’
15 wasn't under our control. That's my -~ that's the 15 JUDGE SCHROEDER: Is that a motion?
16 problem I have. Mr. Kight, have you got a comment? 16 COMMISSIONER REISSIG: Yes, sir.
17 John Kight. Ydu,have five minutes, John. 17 'JUDGE SCHROEDER: A motion is being
18 MR. KIGHT: I'11 take less than that. 18 made that would table the issue and that we have time
19 JUDGE SCHROEDER: + Good. 19 to discuss it in executive ;ession. po I have a
20 , MR. KIGHT: I wahted to point out some 20 second?
21 of the things that had been mentioned. When the 21 COMMISSIONER LUX: Second.
22 developer came in, he brought the court that this 22 JUDGE SCHRCEDER: The second is by
23 wou1d be a surface-water-only,out-of-county water 23 commissioner Lux. A1l in favor?
24 source, which is GBRA. I had talked about -- Abel 24 (several aye responses.)
25 and I had another discussion with Mr. == I don't 25 JUDGE SCHROEDER: The ayes have it.
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Page 14

UNIDENTIFIED SPEAKER: Are you asking

Page 16

JUDGE SCHROEDER: Yes.

2 for a meeting in executive session? 2 UNIDENTIFIED SPEAKER: actually, I've
3 UNIDENTIFIED SPEAKER: I just wanted 3 just been given the pre1imiﬁary agreement between
4 to clarify. The purpose of the executive session is 4 Lerin pevelopment Company, Inc. and Guada]upe-81anto
5 to seek the advice of the county attorney? 5 River Authority. That's, I think, one of the things
6 COMMISSIONER REISSIG: Yes, sir. 6 Tom had asked for in the plat processing for Lerin
7 JUDGE SCHROEDER: Right. 1 Hills. And I believe you got this Friday; is that
8 COMMISSIONER REISSIG!: I'm sorry. I 8‘ correct?
9 may not have said that.’ 9 JUDGE SCHROEDER: Yes, sir,
10 . UNIDENTIFIED SPEAKER: we'll just go 10 UNIDENTIFIED SPEAKER: And this is
11 downstairs, and we'll.be back, so y'all don't have to 11 section 14 of that aéreement. 'Exc1usive source.
12 Jeave; ' 12 . Lerin agrees that, except as otherwise agreed to in
13 UNIDENTIFIED SPEAKER: IS that a part 13 writing byvthe parties, the exclusive source of
14 of the motion then? To seek the advise of the county 14 potab1e water for use by users within the Lerin Hills
15 attorney? ' ' 15 ~ service area shall be treated water delivered by
‘16 i JUDGE SCHROEDER: Yes. well, then we ‘16 GBRA, and the exclusive source of wastewater service
1 will go into recess. Actually, we'll go ahead and 17 within the Lerin Hills service area shall be
18 close and then reopen. we'll close the open » 18 wastewater service provided by GBRA. Lerin agrees to
19 session. 19 impose deed restrictions and utilize contractual
20 UNiDENTIFIED SPEAKER: Well, we might 20 provisions and other Tawful means by which those who
21 want to come back, and I‘m.sure we have some 21 purchase or lease lands .currently owned or controlled
22 interested parties here who would 1ike the judge to 22 by Lerin or that Lerin may own or control ‘at some
23 come back and make a decision one way or the other. 23 time in the Ffuture within the Lerin Hills service
24 JUDGE SCHROEDER: We'll take a recess 24 area are required to comply with the restriction set
25 and Teave the session open. If we're not back by 25 forth above in Section 14. S0 to me the note on the
Page 15 Page 17
1 2:00, we're not coming back." ‘ 1 plat is consistent with what they agreed to do with
2 (executive session was held.) 2 GBRA, prohibits use of groundwater as a source of
3 JUDGE SCHROEDER: We are closing that 3 potabie water. .
4 session and reopen1ng the open -session. The court is 4 ' UNIDENTIFIEb SPEAKER: That certainly
now in session. It is ten minutes after 11:00. We 5 is consistent with our agreement with the GBRA. It
6 are on the issue‘of number 23, request for relief. 6 doesn't want you to provide potable water for this
7 we're dealing with-Lerin #ills. Commissioner 7 system. - )
s Reissig. 8 ’ UNIDENTIFIED, SPEAKER: We're not
9 COMMISSIONER REISSIG: Yes, sir; 1'd o saying anything different from that. Wwhat we're
10 1ike to make a motion. I so move to deny request for 10 saying is this restriction in that plat is overly:
11 relief. ‘ 11 broad because it seeks to impose the county's
12 I COMMISSIONER MIERTSCHIN: second.’ 12 authorwty on the Mup and the county's authority on
13 JUDGE SCHROEDER: ~Motion has been made | 13 the GBRA.
14 by commissioner Reissig to deny the request for 14 ! UNIDENTIFIED SPEAKER: I see here a
15 relief, and it was seconded by commissioner 15 Yist of nine plus things that need to be addressed
16 Miertschin. Any discussion? 16 before the final plat is -- you know, is brought to
17 UNIDENTIFIED SPEAKER: I think one of 17 the court anyway. This is just one of numerous
18 the things that, you know, whenever you presented the 18 things that need to be addressed. Is that not
19 preliminary plat to us, as far as density, that was 19 correct? And I didn't see that you recommended any
20 one of the things that you said, that there would be 20 appropriate verbiage to be included on thé plat
21 no groundwater used, and that is obviously an ' 21 except that we just remove that no Kendall County
22 1mportant factor in coming up with the density 22 groundwater will be used to provide service to this
23 requirement, and I think there are some other issues 23 development. There was no -- I don't see any
24 that possibly that the people might have. 24 recommended verb1age to put on that plat that you're
25 UNIDENTIFIED SPEAKER: Judge? 25 asking for it to be replaced with. My concern also
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Page 18 page 20
1 is that there's item number two, three, four, five, 1 stipulated that I had to create a MUD.
2 six, seven, eight, nine, and nine has about eleven or 2 JUDGE SCHROEDER: Any other
3 twelve different parts to that that haven't been 3 discussion? Yes, sir.
4 addressed either, you know, that we need to be 4 UNIDENTIFLED SPEAKER: well, on one
5 looking at praobably. S end, I could recommend paraphrasing this note here to
6 UNIDENTIFIED SPEAKER: Well, I think 6 put on the plat, but from what Mr. Godines is saying
7 that the note is inappropriate because it seeks to 1 is they're doing the final agreement, and it may be
9 have amendment to a plat and enforce regulatory 8 premature to even be here ask{ng for relief on this
9 authority over two governmental bodies. I don't have 9 note because, this is what will go on your final
10 any opposition to a note that regulates me, the ' 10 plat. whatever is on the final plat, my
11 developer, but when a note tells me where GBRA can 11 recommendat1on would be whatever GBRA and the MUD
12 and can't get jts water or where the MuD can and 12 agrees to be considered by the court as going on the
13 can't get its water, then I think it's overreaching 13 final.plat. So at this point the court may have to
14 because it's seeking to ask thé developer to regulate 14 at this point deny your request for relief. Then you
15 a governmenta1 body. .I could no more put a note in 15 can come back when that contract is f1na11zed with
16 there to reguiate GBRA than I could to regulatp the 16 the MUD.
17 city of Boerne, and as 1ong as the note is specific 17 JUDGE SCHROEDER‘ There's two issues
18 and says that I'm not do1ng something, I have no 18 that we have a dilemma w1th one is the litigation
19 problem with it. The deve1opment company you can 19 that' 5 in Austin right now and two is what Cow creek
20 “regulate, but T don't think that a note that tries to 20 is gmng to have to say. They're the water folks.
21 ask me to regulate third parties is appropriate, so I 21 MR. GODINES (?): sir, I am not a
22 think the note should be stricken since I don't have 22 party to that litigation nor is Larin Development
23 any authority over where the water is gotten from. 23 Company or Lerin pevelopment. That is a litigation
24 . JUDGE SCHROEDER: _Accord'irig to what he 24 that is between Tap.atio springs and the TCEQ. S0
25 just read here is Lerin agrees to -- that except as 25 what we would say is that a third-party Titigation
Page 19 Page.21
1 otherwise agreed to in writing by the parties, the 1 would have an effect on a part'-~ on a platting
2 exclusive source of potable water for the use by. 2 agreement when that party is not party to the
3 users, it doesn't make any difference who these users 3 Titigation. So I mean there‘s‘mi11ions of other
4 are, whether it's the MUD or the individuals or what, 4 Jitigations go1ng on in the country. I don't think
5 they're using the water; is that right?. 5 any of them that I'm not a party to should have an
6 MR.. GODINES (7): Judge, what I think 6 effect on my platting.
B you are referencing is a contract that is set up.as 7 JUDGE SCHROEDER: How do you respond
8 an interim contract between the developer and GBRA. 8 to that? '
"9 .As soon .as the MUD was created, that GBRA contract 9 UNIDENTIFIED SPEAKER: This agreement
10 was required to go into its primal phase, and that is 10 here, you entered into this agreement with GBRA as
11 the contract that is being negotiated between the MUD 11 the developer, right? ‘
12 and GBRA, ‘not between myself and GBRA. The MUD 12 MR. GODINES (?): well, sir, we were’
13 bropght its attorneys and its engineering consultant 13 talking about the 1itigation. _ ’
14 to dictate the terms and conditions of that final 14 UNIDENTIFIED SPEAKER: Forget the
15 agreement. That as yet is an unsigned agreement, 15 “Titigation. It has to do with the MUD. You entered
16 including GBRA and the MuD. S0 whatever the 16 into -this agreement as the developer with GBRA.
17 provisions are in that contract, after this 17 MR. GODINES (7)! Yes, sir.
18 wednesday, the 28th, the MUD board will receive 18 UNIDENTIFIED SPEAKER! And you agreed
19 authority to go into a cbntract with GBRA. I 19 to that provision that I just read, right?
20 relinquish all rights to my water under that GBRA 20 * MR. GODINES (7): In addition to a
21 contract to the MUD.. That was' part of the 21 provision that says it will be transferred to the
22 requirement of GBRA before I even set up the -- 22 UD so that pre11m1nary agreement has --
23 before I could enter into a contract with GBRA, there 23 UNIDENTIFLED SPEAKER: “1'm not talking
24 was a requirement that stipulated that I create a 24 about that. I'm talking about what you agreed to as
25 MUD. Tt wasn't my wanting to create a MUD. GBRA 25 the developer. oOkay? And that's in this contract
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‘Page 22 Page 24
1 with GBRA. And in addition to agreeing that the 1 Now, the way I'm thinking, if you want to change that
2 exclusive source of pofab]e water would be water 2 rule, well, then we have to go back and revisit the
3. delivered by GBRA, you also agreed that you would 3 density.
4 impose deed restrictions, utilize contractual 4 UNIDENTIFIED SPEAKER: That gxhibit A,
5 provisions and other Tawful means so that anybody 5 as you were referring to.it, is what we were talking
6 that bought-property from Lerin Hills would know 6 about here. In that Exhibit A it explicitly excludes
7 about that restriction, right? ) 7 districts, water control districts, improvement and
8 MR. GODINES (7): vYes, sir. 8 control districts.
9 UNIDENTIFIED SPEAKER: And that's -- 9 JUDGE SCHROEDER: That was CID number
10 basically that's all that note on the preliminary ] 10 one, I believe. )
11 plat does. That's consistent with this. A1l right? 11 UNIDENTIFIED SPEAKER:. No, sir. It
12 and the only thing I could recommend to the court in 12 says broadly and without a specific name. It says
13 the final plat is if this is the contract we were 13 excluding water control improvement districts
14 - Tooking at today and this was the fina1 agreement 14 established pursuant to state law. That means
15 between you and GBRA or between the MUD and GBRA; 15 excluding Exhibit A. B
16 'thgn my_recommendation would be to put the following 16 ’ JUDGE SCHROEDER: And your contention
17 note. on the plat. The exclusive soufce of potable 17 is that a MUD is the same as a WCID?
18 water for use by users within the Lerin Hills service 18 : UNIDENTIFIED SPEAKER: They follow the
19 area shall be treated water delivered by GBRA, and 19 identical operation, the identical approval process
20 the exclusive source of wastewater service within the 20 to the TCEQ. So the operational difference between
21 . Lerin Hills service area shall be wastewater service 21 the Mup and the wcIp, I believe, is.the ability to
22 provided by GBRA. Larin agrees to impose deed 22 collect garbage. That's from reference material that
23 restrictions and utilize contractual provisions and 23 T received from TCEQ. There's an opérationa1
24 other lawful means by which those who purchase or 24 difference bgtween Mup and WCID in its ability to
25 lease lands currently owned or controlled by Lerin or 25 cb11ect garbige and its abi1iﬁy 1o create a one
Page 23 ’ ' Page 25
1 that Lerin may own or control at some time in.the 1 percent tax for a park district.
2 future within the Lerin Hills service area are 2 _ UNIDENTIFIED SPEAKER: Does it state
3 required -- are required to comply with this 3 which section of the water code it was created
4 restriction, period. Wwould you have a problem with 4 under? There's two different sections of the water
5 that note? h 5 code.
6 UNIDENTIFIED SPEAKER: The problem is 6 UNIDENTIFIED SPEAKER: It does not.
7 that the negotiations aren’t complete between the 7 UNIDENTIFIED SPEAKER: It does not?
8 GERA and MUD, so we don't know what that agreement is - ] UNIDENTIFIED SPEAKER: We have a
9 - going to show. . v : 9 motion on the floor.
10 UNIDENTIFIED‘SPEAKER: That's what L'm 10 JUDGE SCHRdEDER: we have a mofion on
11 saying. ' ' A 11 the floor. Any further discussion? Al1 in favor of
12 o UNIDENTIFIED SPEAKER: If that 12 the motion? , '
13 agreement says that, it's not a problem, but we don't 13 (several aye responses.)
14 control GBRA and we don't control the MUD. 14 f JUDGE SCHROEDER: Any objections? No
15 A UNIDENTIFIED SPEAKER: And neither do 15 objections. Passes by law. This concludes the open
16 we at this point. So I'm saying when that contract 16 - session, It is 11:23. We will close. The open
17 is finé1{zed, you may want:to come back to the court 17 session at 11:23 is closed.
18 and reurge your request at that time, but T think at. 18 ' #—*—*~*—*—*¥*
19 this point in time the court can't do anything but 19
20 act on the motion. - 20
21 ' JUDGE SCHROEDER: I still think that 21
22" the whole density thing was based on the fact that 22
23 you said to us that you will not use any groundwater 23
24 and it was strictly surface water, sO that was the 24
25 basié of the density granted to your subdivision. 25
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1 THE STATE OF TEXAS )

2 COUNTY OF BEXAR )

3

4 ) I, CATHEY RIMMER, certified shorthand
5 reporter in and for the State of Texas, hereby

6 certify that I have ‘*;ranscm’bed to the best of my

7 ability a designated portion of a tape of a portion
‘8 of the regular meeting of the Kendall county

9 commissioners court held on March 26, 2007.
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Kendall panel won't yield on water issue
Web Posted: 03/26/2007 10:51 PM CDT |

Zeke MacCormack
Express-News

BOERNE — Kendall County commissioners refused Monday to lift their prohibition on
groundwater pumping In a new municipal utility district whose planned 1,475 homes are
to be served with water from Canyon Lake. ' |

Developer Abel Godines contends the restriction specified on the preliminary plat for
his Lerin Hills subdivision unduly constrains the Guadalupe-Blanco River Authority,
from which he plans to buy drinking water, and the municipal utility district, a taxing
entity that will oversee the water and sewage systems there. |

Godines said he'll have no role once he turns the site over to the district.

Godines' attorney, Scott Tschirhart, assured commissioners that removal of the "plat-
note" would not result in groundwater there being used to serve residents, but onlyfor
construction-related uses. . - :

But resistance among commissioners was unanimous. Commissioner Darrel Lux said
"an important factor" in Godines getting the preliminary plat approved last June was his
pledge to draw no groundwater at the 866-acre site, where 235 acres are slated for
homes, 354 for open space and 134 for commercial use. -

If the ban is lifted, former Commissioner John Kight said, Godines must restart the
entire platting process under newer county rules than the 1997 codes that now govern
the project. | ' ' |

Kight and others have contended the 750-acre-feet of water that Godines plans to buy
from the GBRA isn't enough to quench peak demands at Lerin Hills. -



Patrick Lindner, attomey for Tapatio Springs Services Co., a water utility near Lerin
Hills that's ﬁohtmo to undo the district's permit, noted Godmes no-groundwater pledge
was one reason why the Texas Commission on Environmental Quality refused his
client's request 10 conduct hearings on the utility dlsmct

County Judge Gaylan Schroeder said no change 10 the plat note should be considered
without checking with the Cow Creek Groundwater Conservation District or before
resolution of a suit Tapatio Springs filed avamst the TCEQ over its approval of the -
utility district permit.

Tschirhart later sa1d the plat note may be "a moot point."

T dont think the county can regulate” the utility dlstuct he said. "The (dlsmct) can do

what it wants, and tell the county to go pound sand."

zeke(@express-news.net

Online at:
hitp://www. mvsanantomo Com/nmws/mmtro/storlns/MYSA0327O7 ODB Lerin HIlls.37382bd i
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MEETING OF THE

LERIN HILLS MUNICIPAL UTILITY DISTRICT

March 28, 2007

TRANSCRIPTION OF VIDEOTAPED PROCEEDINGS
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Page 38 page 40
1 MR. SUAREZ: Is theré a substitute 1 MS. DORMAN: Engineer's report.
2 motion? ' 2 MR. HOLLINGER: I have from the
3 ' MS. DORMAN: I think we can just make 3 , just to our office, I'm in the local
4 a motion to clarify. 4 office here in san Antonio, and I have an original -~
5 7 MR. SUAREZ: Clarify? Motion to 5 1 have a couple of other original signatures just in
6 c1arify? ' 6 case. And then I have copies of everything for your
7 MS. DORMAN: Motion to clarify. 7 use. 1Is that an adequnte number of originals?
8 Because it's not any different. I mean, the motion ) MS. DORMAN: Yes.
9 isn't different. It's just -- 9, MR. LINDSEY: oOkay.
10 MR, SUAREZ: It's juét understanding 10 MR. SUAREZ: These are copies of the
11 that they are two separate --= ° 11 same? '
12 MS. DORMAN: ~-- for purposes of 12 ' MR. HOLLINGER: They would be extras
13 clarity, yes. - ' ) 13 for the board members. Do you want me to read these
14 MR. SUAREZ: -~ two separate 14 11 for you or just submit them?
15 discussions. 15 MS. DORMAN: I think we would Tike you
16 MS. DORMAN: Correct. 16 to go over .them. ‘
17 MR. SUAREZ: And let me try to see if 17 . MR. SUAREZ: If you could, please,
18 I get this correct and don't confuse everybody. I 18 just an overview.
19 would Tike to make a motion that we authorize the 19 . MR. HOLLINGER: Well, Ifm going to
20 discussion of negotiations of both-water supply and 20 read them so that I don't --
21 maintenance and ‘operations, which are separate, to 21 MR. SUAREZ: oOkay. That will be fine.
22 include potential other -- 22 MR. HOLLINGER: First item is offsite
23 MR. GODINES: Proposers. 23 Asurfacé water supply, repumping, and transmission
24 MR. SUAREZ: -- proponents. Does that 24 facilities, Lerin Hills, Limited. The district
25 'make sense? oOr is that clear?  Is there a second, ' 25 developer has.contracted for a treated surface water
Page 39 page 41
1 please? 1 supply for the Guadalupe Blanco River Authority that
2 SAMIRA: Second. 2 will be de11vered at a location in the City of
3 MR. SUAREZ: A1l those in favor? 3 Boerne.
4 (show of hands.) 4 Lerin Hills, Limited requests the
5 MR. SUAREZ: Motion carries. Number 5 board's authorization to begin designing of repumping
6 nine, please.. : ‘ 6 facilities and offsite water transmission Tine which
7 MS. DORMAN: A1l right. Authorized 1 will bring this contract surface water from the )
8 posting of the district name signs. We need to -- 8 Boerne take point into the district's water plant.
9 the district needs to post name signs at two 9 This project will require purchasing of a facility
10 entrances. Typ1ca11y, the engineer does ;hat. would 10 - site and waterline easements.
11 you be undertaking that, Ron? 11 Number two, water storage, pressure
12 MR. HOLLINGER: OKay. 1233’ maintenancé..gnd surface pumping facilities, phase
13 MS. DORMAN: A11 right. SO you need 13 one. A groundwater storage tank and pressure
14 to authorize Ron as the district's engineer to post 14 maintenance pumps will be required on-site to serve
15 -the new 51gns as appropriate. 15 the district. Lerin Hills, Limited requests the
16 ) MR. SUAREZ:. Do we have a motion 16 poard's authorization to begin design of these -- the
17 authorizing the posting of the district name signs -- 17 first phase of these facilities to be constructed on
18 signs by the contracted engineer? 18 site. .
19 SAMIRA! - SO move. 19 Number three, apph‘cation’ for
20 v MR. SUAREZ: Second, please. 20 groundwater withdraw permit, from cow Creek
21 MR. HERNANDEZ: Second. 21 Groundwater Conservation pistrict. 1In addition to
22 MR. SUAREZ: A1l those in favor. ‘22 the treated surface water that has been contracted
23 ~ (show of hands.) _ 23 from the GBRA, the district will require the ability
24 MR. SUAREZ: Thank you. The next one, 24 to pump groundwater for several reasons. The
25 number ten, please. ' 25 groundwater supply will serve as a backup to the
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Page 42
groundwater supply, which is delivered by a series of
pipelines from Canyon Lake.

Page 44

groundwater issues, and that at this time the MUD
should probably allow legal counsel to, you know, to

3 Any disruption to that series of 3 handle those items before the MUD undertakes anything
4 pipeline will leave the district at risk withouf the 4 on those jissues.
5 groundwater supply to fight fires and serve the 5 MS. DORMAN: ~ Now, Abel, when you say
6 health, safety, and welfare of the district's 6 those items, are you referring 6n1y to item number
7 residents. o ' 7 three on the -- .
8 ) secondly, the conjunctive use of 8 ) ' MR. GODINES: I'm talking to item --
9 grqundwater will allow a lower overall operating cost 9 . yeah.
10 to the residents. We recommend that the district 10 Ms. DORMAN: or four?
11 make application at this t1me 11 . MR. GODINES: I'm talking about item
12 MR, GODINES: I -- I think -- I think 12 number three, which is groundwater. Anything related
13 that that's an item that --.that we need to -- to 13 to groundwater, we should allow legal counse1 for the
14 table until we get further clarification from Kendall 14 developer to -- to get those items c1ar1f1ed with the
15 county -~ ' 15 county and with Cow creek prior to the MUD .
16 MR. HOLLINGER: okay. 16 ' MS. DORMAN: A1l right.
17 MR. GODINES: -- regarding that. 17 MR. SUAREZ: S0 everything under --
18 MR.'SUAREZ! Number three or the 18 MS. DORMAN: Now, I think he's
19 entire -- 19 speaking only of this item.
20 MR. GODINES: The whole groundwater 20 MR. SUAREZ: o©Oh, just in regards to
21 jssue. I think that at this time it's not -~ 21 this report?
22 MR. HOLLINGER: That's number three. 22 MR. GODINES: Right.
23 MR. GODINES: Yeah. It's not an item 23 MR. SUAREZ: I was referencing the
24 that we should approach Cow Creek with until we have 24 attendance. 4
25 an understanding of or clarification of -- of | 25 ‘ MS. DORMAN: Right.
Page 43 , Page 45
1 governmenté] authority and rules and what the 1 MR. SUAREZ: Okay.
2 willingness is of Kendall County to -- to move’ 2 MS. DORMAN: So, Abel, your fhinking»
3 forward on that item, and I think that we need to 3. is that at least in part because of the pending
4 have our eng1neer or our legal counsel d1scuss that 4 Titigation, which I don't want to go into now.
5 item with the Kendall County. 5 MR, GODINES: Right.
6 There's also some third-party 6 MS. DORMAN: -- but at least in part
7 Titigation that hasn't -- that's not -- we're not -~ 7 because of pending litigation, that the board might
8’ we're not a party to the developer nor the MUD is a 8 want to defer number three --
9 party too that is looking at that item. And I think c MR. GODINES: Yeah,
10 unti’l sohe of those 15§ues are clarified, that 10 MS. DORMAN: ~-- for the engineer’'s
11 probab1y we'd rather not step into that hornet's 11 report. ’
12 . nest. 12 MR. GODINES: Yeah. The -- 1 --1I
13 MR. SUAREZ: Which would be all of 13 think the board should tell the engineer to -- to
14 ten. 4Corréct? ' 14 hold on-any of that work or any of -- any -= aven
15° MR. GODINES: Right. I mean, I 15 undertaking any of those items until there is a
16 just -- I think thét there should be clarification -~ 16 meeting of the minds between the county and the
17 there should be clarification to the developer and to 17 developer and potential litigation has made sure that
18 the MUD regarding that item. ‘and T think that we are 18 it's kept out of our -- out of our district.
19 going to seek counsel on that. And probably the 19 " MS. DORMAN: And, now, the board,
20 first units and those items in which the -- the 20 since we're sort of a new board and certainly new
21 developer has -- has agreed not to use Qroundwater, . 21 together, you know, just know that you can take our
22 that we should uphold those agreements. And that the 22 advice or leave our advice of -- we're here only as
23 MUD may want to -- tﬁe Mup has a different view. 23 your consultants and advisers, but --
24 They may have a long-term view of what needs to 24 MR. SUAREZ: I .guess 1 would Just Tike
25 happen, but I think legal counsel will advise us on 25 to make sure T understénd. and a motion be ‘made to
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Page 46

accept the report, excluding number three.

Page 48

them are not listed under 10 as they are itemized

2 MS. DORMAN: ves. oOr anything else -- 2 here.
3, MR. HOLLINGER: Or anything else that 3 MR. SUAREZ: okay.
4 you choose. ) 4 MR. HOLLINGER: The reference to three
5 MR. SUAREZ: Correct. 5 is a lot clearer.
6 ) MS. DORMAN: ~-- as we go through the 6 ° MR. GODINES: well, Mr. chairman, I
7 report. ) ) 7 think that given that there's some question about &
8 - MR. SUAREZ: And is it adequate to 8 part of this report, I think that we should hold off
9 reference just the number in the report as opposed to 9 on holding off the entire report until --
10 hgving to go through the application for groundwater 10 MR. SUAREZ: I think that's where I'm
11 withdrawal? R . ) 11 going. : ‘
12 ‘MS. DORMAN: Since a copy'of the 12 ) MR. GODINES: oOtherwise, once this
13 report is attached to your minutes, I think if you 113 becomes an accepted document, then it's subject to
14 would reference it, for example, by item number 3 of 14. ., any type of review, but since it's not finalized or
15 the March 28th, 2007, pape Engineers report -- 15 these decisions aren't made, we should hold off on --
16 MR. SUAREZ: That will be acceptable. 16. .MS. DORMAN: well, and, I mean, that's
17 MS. DORMAN: ~-- that will be 17 coﬁp1ete1y'up to the board, but if you. can
18 acceptable hecause we didn't .catch all of it. 18 authorize -- for examp1e, if you want to go ahead and
19 MR. SUAREZ: okay; 19 authorize design of the water supply, repumping, and
20 MS. DORMAN: And just so you'11 know, 20 transmission facilities, you can do that. I mean,
21 in some parts} when we get the agenda, we -- we put 21 you can authorize some pieces of the report but hot
22 on it --'we confer with the engineer because our 22 all, or you can table or defer the entire report
23 office prepares the agenda. We confer with the 23 until your next meeting. It just depends.
24 engineer and we try to get a meeting of the minds on 24 vou know, in that case, design -- for
25 the exact items they need, and then we typically have 25 example, design of the water supply, Fepumping, and
Page 47 ) Page 49
1 a few more items that we actua11y go over, as it 1' transmission facilities would not proceed'until you
2 works out, so -- ) ’ 2 meet again and authorize it. So in some ways You
3 A MR. SUAREZ: Right. 3 need for your engineer or your developer to speak to
4 MS. DORMAN: -- so we're trying to ‘4 you about the timeliness of it because it's perfectly
5 track -- the engineer's report sort of track§ your 5 fine for you to pick and choose what you authorize
6 items on number 10, but not exactTy, on the agenda. 6 about.
7 MR. GODINES: And that was -- that was 7 ) MR. GODINES: Well, I guess what I --
8 my -- 8 what I would 1like to do is make sure that the
9 o MR. .SUAREZ: And that was my next 9 - district's gngineers have a chance to meet with the
10 question. what clarification or correlation of the 10 developer's engineers to make sure that there's not
11 pape report itself -- 11 overlap on some of these items, and so if the board
12 MR. HOLLINGER: IF you look at 12 ;author1zes some of ‘these items and they are covered
13 subparagraph A, all we're d01ng out of that paragraph 13, under a separate agreement, I think they should know
14 A here on the -~ 14" ° what -- where-there's gaps ‘and where-there's lapse
15 MR. MERNANDEZ: On the agenda. 15 and -- _ ’
16 MR. HOLLINGER: ---is firm and holding 16 MR. HERNANDEZ: And that's where thé
17 on the Cow Creek application. ‘ 17 - . k
18 MR. SUAREZ: So on the agenda, A would 18 . MS. DORMAN: So, Mr. Engineer, you
19 correlate to number 3 on the report. Is that what 19 agree with that? ' '
20 you're saying? 20 MR. HOLLINGER: Yes.
21 MR. HOLLINGER: Yes. 21 MS. DORMAN: It would help you to meet
22 MR. SUAREZ: And as we go through 22 with the devdloper's engineers.
23 each, these of these on the agenda should correlate 23 MR. SUAREZ: I think that if we're
24 to something within the repor{. correct? ‘ 24 going to err, we err on the side of caution. okay?
25 . MR. HOLLINGER: Yes. well, some of 25 Therefore, I make a motion that we table discussion
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