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DOCKET NO.: 2005-0964-WQ-E TCEQ ID: RN103915435 CASE NO.: 25390

RESPONDENT NAME: UNITED STATES DEPARTMENT OF THE AIR FORCE

ORDER TYPE:

1660 AGREED ORDER X FINDINGS AGREED ORDER FINDINGS ORDER FOLLOWING
SOAH HEARING

_FINDINGS DEFAULT ORDER SHUTDOWN ORDER IMMINENT AND SUBSTANTIAL
ENDANGERMENT ORDER

AMENDED ORDER EMERGENCY ORDER

CASE TYPE:

-AIR -MULTI-MEDIA (check all that apply) _INDUSTRIAL AND HAZARDOUS
WASTE

_PUBLIC WATER SUPPLY _PETROLEUM STORAGE TANKS _OCCUPATIONAL CERTIFICATION

X WATER QUALITY SEWAGE SLUDGE UNDERGROUND INJECTION
CONTROL

MUNICIPAL SOLID WASTE RADIOACTIVE WASTE DRY CLEANER REGISTRATION

SITE WHERE VIOLATION(S) OCCURRED: Kelly Air Force Base located at Military Drive, San Antonio, Bexar County

TYPE OF OPERATION: Air Force Base

SMALL BUSINESS:

	

Yes

	

X No

OTHER SIGNIFICANT MATTERS: There are no complaints. There is no record of additional pending enforcement actions
regarding this facility location.

INTERESTED PARTIES: No one other than the ED and the Respondent has expressed an interest in this matter.

COMMENTS RECEIVED: The Texas Register comment period expired on November 12, 2007. No comments were received.

CONTACTS AND MAILING LIST:
TCEQ Attorney: Mr. Xavier Guerra, Litigation Division, MC R-13, (210) 403-4016

Ms. Jennifer Cook, Litigation Division, MC 175, (512) 239-1873
TCEQ Enforcement Coordinator: Ms. Dana Shuler, Waste Enforcement Section, MC 128, (512) 239-2505
TCEQ Regional Contact: Mr. Torn Haberle, San Antonio Regional Office, MC R-13, (210) 403-4050
Respondent: Mr. Adam G. Antwine, Senior Representative, United States Department of the Air Force, 143 Billy Mitchell,
Suite 1, Kelly AFB, Texas 78226
Respondent's Attorney: Ms. Leslie Christensen Brown, Attorney, Department of the Air Force, SAF/GCN-RPO, 143 Billy
Mitchell Blvd., Suite 1, San Antonio, Texas 78226-1816
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RESPONDENT NAME: United States Department of the Air Force
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DOCKET NO.: 2005-0964-WQ-E

VIOLATION SUMMARY CHART:

VIOLATION INFORMATION PENALTY CONSIDERATIONS CORRECTIVE ACTIONS
TAKEN/REQUIRED

Type of Investigation: Total Assessed: $2,309 Corrective Action(s) Taken

Complaint Total Deferred: $0 The Respondent established new procedures on
X Routine November 1, 2004 to correct and prevent new

Enforcement Follow-up SEP Conditional Offset: $0 unauthorized discharges. Specifically, the new
Records Review

Total Due to General Revenue: $2,309
procedures include checking trenches for any
pipes encountered that could potentially lead to

Date of Complaints Relating to this Case: None

Dates of Investigation Relating to this Case:
October 23, 2004

Date of NOV Relating to this Case:

The

	

Respondent has

	

not

	

actually paid

	

an
administrative penalty but will be required to pay
reasonable service charges by the terms of this
Agreed Order.

Site Compliance History Classification

Leon Creek prior to guar slurry mixture being
added to a trench.

April 20, 2005

Background Facts:

The EDPRP was filed on January 9, 2006. The
Respondent filed an answer on January 30, 2006.

_ High

	

X

	

Average

	

_ Poor

Person Compliance History Classification
High

	

X

	

Average

	

_ Poor

Major Source:

	

Yes.

	

X No
The Respondent signed an Agreed Order on

_

August 13, 2007.

The Respondent in this case does not owe any
other penalties according to the Administrative
Penalty Database Report.

WQ

Failed to prevent an unauthorized discharge of
industrial waste into or adjacent to water in the
State, as documented during an

	

investigation
conducted on October 23, 2004.

	

Specifically a
guar slurry mixture of approximately 20,000
gallons entered Leon Creek from a construction
project around October 20-21, 2004 resulting in a
fish kill [TEx. WATER CODE § 26.121(a)( I )].

Applicable Penalty Policy: September 2002

Findings Order Justification:

The violation involves a discharge of
contaminants to the environment exposing
environmental receptors to pollutants which
exceed levels that are protective.
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

IN THE MATTER OF AN

	

§

	

BEFORE THE
ENFORCEMENT ACTION

	

§
CONCERNING

	

§

	

TEXAS COMMISSION ON
UNITED STATES DEPARTMENT

	

§
OF THE AIR FORCE;

	

§

	

ENVIRONMENTAL QUALITY
RN103915435

	

§

AGREED ORDER
DOCKET NO. 2005-0964-WQ-E

At its	 agenda, the Texas Commission on Environmental Quality
("Commission" or "TCEQ") considered this agreement of the parties, resolving an enforcement
action regarding the United States Department of the Air Force ("USAF") under the authority of
TEx. WATER CODE chs. 7 and 26. The Executive Director of the TCEQ, represented by the
Litigation Division, and the USAF represented by Leslie Christensen Brown, counsel with the Air
Force Real Property Agency, presented this agreement to the Commission.

The USAF understands that it has certain procedural rights at certain points in the
enforcement process, including, but not limited to, the right to formal notice of violations, notice of
an evidentiary hearing, the right to an evidentiary hearing, and a right to appeal. By entering into this
Agreed Order, the USAF agrees to waive all notice and procedural rights pertaining to this specific
enforcement proceeding.

It is further understood and agreed that this Agreed Order represents the complete and fully-
integrated agreement of the parties. The provisions of this Agreed Order are deemed severable and,
if a court of competent jurisdiction or other appropriate authority deems any provision of this Agreed
Order unenforceable, the remaining provisions shall be valid and enforceable. The duties and
responsibilities imposed by this Agreed Order are binding upon the USAF.

The Commission makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1. The USAF owns and operates the former Kelly Air Force Base located at Military Drive, San
Antonio, Bexar County, Texas (the "Facility") excluding property transferred by deed to the
Port Authority of San Antonio.
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2. The Facility has discharged waste into or adjacent to any water in the state or has committed
another act that has caused or will cause pollution of any water in the state under the Texas
Water Code.

3. During an inspection on October 23, 2004, a TCEQ San Antonio Regional Office
investigator documented that the USAF failed to prevent an unauthorized discharge into or
adjacent to water in the State. Specifically, a guar slurry mixture of approximately 20,000
gallons entered Leon Creek from a construction project at the Facility around October 20
through 21, 2004, resulting in a fish kill.

4.

	

The USAF received notice of the violation on or about April 25, 2005.

5. The Executive Director recognizes that the USAF has implemented corrective measures at
the Facility in response to this enforcement action by establishing new procedures on
November 1, 2004, to prevent new unauthorized discharges during installation of permeable
reactive barriers. Specifically, the new procedures include checking trenches for any pipes
encountered that could potentially lead to Leon Creek prior to guar slurry mixture being
added to a trench.

CONCLUSIONS OF LAW

1.

	

As evidenced by Finding of Fact Nos. 1 and 2, the USAF is subject to the jurisdiction of the
TCEQ pursuant to TEx. WATER CODE § 7.002 and ch. 26 and the rules of the Commission.

2. As evidenced by Finding of Fact No. 3, the USAF failed to prevent an unauthorized
discharge of a guar slurry into or adjacent to water in the State. Specifically, a guar slurry
mixture of approximately 20,000 gallons entered Leon Creek from a construction project at
the Facility around October 20 through 21, 2004, resulting in a fish kill, in violation of TEX.
WATER CODE § 26.121(a)(1).

3. Pursuant to TEx. WATER CODE § 5.233, the Commission has the authority to receive
payment of reasonable service charges to enforce compliance with TEx. WATER CODE §
26.121(a)(1) against the USAF in settlement of violations of the Texas Water Code within
the Commission's jurisdiction; for violations of rules adopted under such statutes; or for
violations of orders or permits issued under such statutes. This Agreed Order and the
payment of reasonable service charges shall not constitute a waiver of federal sovereign
immunity for civil penalties under the Clean Water Act nor shall this Agreed Order constitute
an admission by the USAF that such a waiver of federal sovereign immunity exists.
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4. The violations required the TCEQ to expend capital and resources and incur costs in the
administration of its regulatory program. Specifically, the TCEQ has documented two
thousand three hundred nine dollars ($2,309.00) of costs, which are described in Exhibit A
to this Agreed Order. The TCEQ agrees to accept two thousand three hundred nine dollars
($2,309.00) in compromise and satisfaction of potential claims for reimbursement for
reasonable service charges or administrative costs relating to the violations herein that may
exceed two thousand three hundred nine dollars ($2,309.00).

ORDERING PROVISIONS

NOW, THEREFORE, THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
ORDERS that:

1. Within forty-five (45) days after the effective dated of this Agreed Order, the USAF shall pay
reasonable service charges in the amount of two thousand three hundred nine dollars
($2,309.00) pursuant to and as set forth in Conclusions of Law Nos. 3 and 4 and further
described in Exhibit A hereto for violations of TCEQ rules and state statutes. The payment
of these reasonable service charges and the USAF's compliance with all the terms and
conditions set forth in this Agreed Order completely resolve the violations set forth by this
Agreed Order in this action. However, the Commission shall not be constrained in any
manner from pursuing corrective actions or penalties for other violations that are not raised
here. Payment shall be made payable to "Texas Commission on Environmental Quality" and
shall be sent with the notation "Re: United States Depal Lnent of the Air Force; Docket No.
2005-0964-WQ-E; Enforcement ID No. 25390" to:

Financial Administration Division, Revenues Section
Attention: Cashier's Office, MC 214
Texas Commission on Environmental Quality
P.O. Box 13088
Austin, Texas 78711-3088

2. The provisions of this Agreed Order shall apply to and be binding upon the USAF. The
USAF is ordered to give notice of this Agreed Order to personnel who maintain day-to-day
control over the Facility operations referenced in this Agreed Order.

3. The Executive Director may refer this matter to the Office of the Attorney General of the
State of Texas ("OAG") for further enforcement proceedings without notice to the USAF if
the Executive Director determines that the USAF has not complied with one or more of the
terms or conditions in this Agreed Order.
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4.	This Agreed Order shall terminate five years from its effective date or upon compliance with
all the terms and conditions set forth in this Agreed Order, whichever is later.

5. This Agreed Order, issued by the Commission, shall not be admissible against the USAF in
a civil proceeding, unless the proceeding is brought by the OAG to,: (1) enforce the tetnis of
this Agreed Order; or (2) pursue violations of a statute within the Commission's jurisdiction,
or of a rule adopted or an order or permit issued by the Commission under such a statute.

6. This agreement may be executed in multiple counterparts, which together shall constitute a
single original instrument. Any executed signature page to this Agreement may be
transmitted by facsimile transmission to the other parties, which shall constitute an original
signature for all purposes.

7. The Chief Clerk shall provide a copy of this Agreed Order to each of the parties. Pursuant
to 30 TEx. ADMIN. CoDE § 70.10(b) and TEx. Gov'T CODE § 2001.142, the effective date
is the date of hand-delivery of the Order to the USAF, or three days after the date on which
the Commission mails notice of the Order to the USAF, whichever is earlier.
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SIGNATURE PAGE

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

For the Ex tive Director

	

Date

I, the undersigned, have read and understand the attached Agreed Order in the matter of the United
States Department of the Air Force. I represent that I am authorized to agree to the attached Agreed
Order on behalf of the United States Department of the Air Force, and do agree to the specified terms
and conditions. I further acknowledge that the TCEQ, in accepting payment for the penalty amount,
is materially relying on such representation.

I understand that by entering into this Agreed Order, the United States Department of the Air Force
waives certain procedural rights, including, but not limited to, the right to formal notice of violations
addressed by this Agreed Order, notice of an evidentiary hearing, the right to an evidentiary hearing,
and the right to appeal. I agree to the terms of the Agreed Order in lieu of an evidentiary hearing.
This Agreed Order constitutes full and final adjudication by the Commission of the violations set
forth in this Agreed Order.

I also understand that my failure to comply with the Ordering Provisions, if any, in this order and/or
my failure to timely pay the penalty amount, may result in:
•

	

A negative impact on my compliance history;
Greater scrutiny of any permit applications submitted by me;
Referral of this case to the Attorney General's office for contempt, injunctive relief,
additional penalties, and/or attorney fees, or to a collection agency;
Increased penalties in any future enforcement actions against me;
Automatic referral to the Attorney General's Office of any future enforcement actions against
me; and
TCEQ seeking other relief as authorized by law.

In addition, any falsific;ion o any compliance documents may result in crimin l prosecution.

.^/

Name (printed or typed)
Authorized Representative
United States Department of the Air Force



TexasCommission on Environmental Quality
Legal Services and Compliance&Enforcement Administrative Costs

Kelly USA

Officeof Legal Services

Litigation Division
Xavier Guerra, Staff Attorney

9 hours @ $25.87/hour

	

$ 232.83
4 hours - File review/Consulting with EC
5 hours - Drafting petition

15 hours @ $28.64/hour

	

$ 429.60
6 hours - Research
3 hours - Settlement conference & prep.
3 hours - Discussions w/FO, Remediation & Fed. Facilities

coordinator
3 hours - Settlement discussions w/Enforcement staff

Total Salaries

	

$ 662.43
Fringe Benefits (25.58%)

	

$ 169.45
Indirect Cost (35.26%)

	

$ 233.57

Arnie Richardson, Staff Attorney
8 hours @ $24.91/hour

	

$ 199.28
8 hours - Research

Total Salaries

	

$ 199.28
Fringe Benefits (25.58%)

	

$ 50.98
Indirect Cost (35.26%)

	

$ 70.27

Litigation Division Total Cost

	

$1,385.98
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Office of Compliance and Enforcement

Enforcement Division
Joseph Daley, Enforcement Coordinator

12.5 hours @ $21.20/hour

	

$ 265.00

Field Ops. Division
Don White, Natural Resource Specialist

28.75 hours @ $22.90/hour

	

$ 658.38
9.75 hours (6.5 * 1.5) - Investigation (Pager duty on a

Saturday)
16 hours - Incident report & CCEDS investigation report
3 hours - follow-up correspondence

Total Salaries $

	

923.38

Enforcement Division Total Cost $

	

923.38

TCEQ Total Cost $2,309.36
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