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IN THE MATTER OF THE § BEFORE THE STATEOFFICE
APPLICATION OF HIDDEN VIEW § - P
DAIRY FOR AMENDMENT TO TEXAS  § . OF
 POLLUTANT DISCHARGE §
- ELIMONATION SYSTEM (TPDES) § | .
PERMIT No. WQ0003197000 § ADMINISTRATIVE HEARINGS
ORDER NO. 2 |
ORDER REGARDING PLEA TO THE JURISDICTION AND MOTIONS TO CERTIFY

QUESTIONS

On November 8, 2007, a preliminary hearing was held in this case, and jurisdiction wa:
proven. Several issues were considered at the hééxing including the designation of parties as set
forth in the Order dated November 27, 2007, On Dcccrhber 7, 2007, Applicant filed a Plea to th:
Jurisdiction and an Alternative Motion to Certify Questions to the Commi_ssionefs. On Decembe -
14, 2007, Sierra Club filed its Reply and an Alternative Motion to Certify Questions to th.

‘Commissioners.
Y. Ples to the Jurisdiction

The vInterivm Order of the Texas Commission on Environmental Quality (TCEQ) issuel
August 31, 2007,'refening‘ﬂ1is case to the State Office of Administrative Hearings (SOA.H) v}as in
response to the request for hearing filed by the Lone Staxr Chapter of the Sierra Club (Sierra Clut)
“based on a finding that Carol Robbins, 2 member of Sierra Club, wés an adjacent Jandowner aml -
affected person. The Nox}embcr 27,2007 Order on Preliminary Hearing in this case found that Carc 1
Robbins was not an affected person. Applicant argues that this finding has the effect of denying a 1
timely filed hearing requests in this ‘matter, thereby requiring that the case be remanded to TCE()
pursnant to 30 TEX. ADMIN. CODE (TAC) § 80.101. |
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| The finding that Caml Robbiﬁs was not an affected person is not a demial of the timel'
heanng 'rcquést by Sierra Club, The hcaring request was graritcd By TCEQ’s Interim Order on
" August 31, 2007. SO’AH has jurisdiction of this case pursuant to thaf Order, The fact that the basis
for Slerra s Club’s hearing request being granted no longer exists does not remove that junsdxctxo '
inasmuch as Sierra Club was able to secure the menbership of Pntchy Smith, who secured part /
designation at the preliminary hearing pursuant to 30 TAC § 80.109 as an affected person. ‘Them'
is no requirement that Pritchy Smith had to timely make a hearing request during the public commer t
period in order to request designation as a party at the Prelimivary Heanng Accordingly,
Applicant’s Plea to the Jurisdiction is denied. '

I Certification of Questions

In the altcmatlvc Apphcant has requested that two questions be certified to the Comxmssm 1
pumuant to 1 TAC § 155 36(b) Those questlons are as follows‘

1. When the Commission .refers' a case to SOAM solely based on a
hearing request filed by an association, and the Commission indicates in its
Interim Order that the referral to SOAH is baSed_ on a single named member,
nhd thereafter SOAH determines that the named member is, in fact, not actually
an “affected person,” may that association then rely upon the interests of a
newly solicited member (i-e., 2 person solicited to join the association only after

the referral tb. SOAX) for purp(ise_s of conferring standing on the association?

2 May a person gam party status at a prellmmary hearing in a

contested case when the sole hearing request that gave rise to the preliminary

A

| hearing was determined not to be made by an affected person? ‘
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Sierra Club has also requested the certification of the following question to the Commission:

Is the owner of a vested remainderman interest in property adjacent to
a concentrated animal feeding operation an affected person with respect to an

nppliéation for a new or amended individuval permit for that facility?
A. Applicable Law

The rule at 30 TAC § 55.201 provides that an affected person may request a contested case
hcanng, which request must be filed with the TCEQ no 1ater than 30 days after the Chief Clerk mails
the Executive Director’s decision and response to comments. To qualify as an affected person, 8
person must have “a personal justiciable interest related to a legal right, duty, privilege, power, o1
economlo interest affected by the application.” 30 TAC § 55.203(a). 30 TAC § 55.205 provides that
a group or association may request a contested case only if one or more members of the group o1
association would otherwise have standing to request a hearing, the interests the group Or associatior
seeks to protcct are germane to the purposes of the group or association, and neither the clainr
asserted nor relief requested requires the pamcxpatlon of the individual mcmbcrs in the case. Onct
acontested case hearing is granted, the designation of parties is made at the Prehmmary Hearing hel¢
by SOAH. 30 TAC § 80.109(a) provides that, to be admitted as a party, a person must have

justiciable interest in the matter being considered.

B. Discussion

CERTIFIED QUESTION NO. 1

Is the owner of a vested remainderman intexest in property adjacent to
a concentrated animal feeding operation an affected person with respect to an

application for a new or amended individual permit for that facility?
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Although this question was answered by the Administrative Law Judge (ALJ) in the negam &
in the November 27 2007 Order, bccausc the initial referral for hearing was based on the status ¢ f
Carol Robbins as an affected person, the question of the sufficiency of her justiciable interest as a

. remainderman should be considered by the Comission.

Carol Robbins” interest in land adjacent to Applicant’s operation is that of é rémaindcrma 1
puxsuant' to her father’s will. At the present time, her mother has the possessory life estate in thz
property. Ms. Robbins lives in Dallas and is an infrequent visitor to the property. Her mother has
chosen not to participate in this proceeding. The opinion of the ALY is that Carol Robbin:’

remainder interest is not sufficient for her to qualify as an aﬂ'ected pexson.

- As noted by Sierra Club, the ALT’s interpretation is “determinative of the relevance of the
questions posed for certification by the Appliéanty”‘ If the Commission agrees with Sierra Club th: t
Carol Robbins is an affected person, then the Applicant’s questions are moot, If the Commissioy

determines that Carol Robbins is not an affected person, then the Applicant’s questions are german 3

to the proéeeding.
CERTIFIED QUESTION NO. 2

" (To be reached only if the answer to Question No. 1 above is “no.”) |

'When the Commission refers a case to SOAK solely based oun a hearing
request filed by an association, and the Commission indicates in its Ynterim
Order that the referral to SOAM is b}nsed;on a single named meinber, and
thereafter SOAH determines that the mamed member is, inl fact, not actunllyv an -
“affected pers‘on,” may that association then rely upon the interests of a newly |

- solicited member (i.e., a person solicited to join the association only nftér the

referral to SOAH) for purposes of conferring standing on the association?

Applicant argues that the first question raises subistantial policy considerations concemin'y

associational standing within the context of TCEQ’s rules. Applicant contends that this question
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“would allow the Commission to develop their policy regarding whether it is timely and permissible
conduct for an association to manufacture ‘members’ after the issuance of an Interim Order referring
a case to SOAH for purposes of producing an ‘affected person’ on whom the association may rely

for establishing associational standing in protest.”

The referral to SOAH was based on the representation by Sierra Club that Carol Robbins was
an affected person. Afterthe referral was granfed, Sierra Club asked Carol Robbins to recruit Pritchy
Smith, an adjacent landowner, who signed up as a member of Sierra Club approximately a month
before the Preliminary Hearing. Mr. Smith then requested, through his sons, to be designated as a
party, and his status as an affected person and a member of Sierra Club rather than the membership

of Carol Robbins was the basis for the designation of Sierra Club as a party.

Applicant argues that by allowing Sierra Club and Mr. Smith to be designated as parties

effectively allowed them to file hearing requests at the Preliminary Hearing, which is not authorized

’ by TCEQ rules. However, as noted by Sierra Club, there is nothing in the rules that states that a

person requesting party status at thé Preliminary Hearing has to have requested a hearing in the first
place. As aresult, there is nothing preventing Mr. Smith frofn being designated a party.

On the other hand, inasmuch as the reason for granting the initial hearing request to Sierra

~ Club was subsequently determined by the ALJ to be invalid, i.e., that Carol Robbins was not
actually an “affected person,” does the Commission interpret its rules to mean that once a matter ié
referred to SOAH for hearing it cannot continue because the original basis for the referral no lohger
exists? Such an Interpretation would mean that whenever there is a matter referred for hearing based
on the request of only one person, should that person not qualify as a party then the hearing would

necessarily be remanded to the Commission.
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CERTIFIED QUESTION NO, 3 L
(To be reached only if the answer to Question No, 1 above is “no.”)

May a person gain party status at a preliminary hearing in a.contested -
~ casewhen the sole hearing request that gaverise to the preliminary hearing was

~ determined not to be made by an affected person?

Applicant contends that the second question raises the issue as to whether the Commission
pohoy should be clarified as to whether a person may only seek party status in a mattcr where an
affected person had already propexly filed a hearing request. Applicant argues that this qucstlon is
important to the procedural and substantive requirements of TCEQ because “it recogrizes the lega]ly :
distinct requxrcments for “seeking party status’ and for “filing a hearmg request ”

The basic issue raised by this question is whether the Commission Interprets its rules to mean

, that xf a group or association’s hearing request was not timely based on the membcrsb.lp of an.

aﬁ'cctcd person, then SOAH never actually had jurisdiction despite the referral, and the subsequent
des1gnatxon of parties is without effect.

~ Based on Applicant’s Motion and the Response thoreto the above-stated questions are hereby
cemﬁed to the TCEQ pursuant to 1 TAC § 155. 35(b).

The heanng on this matter is abated until such time as the TCEQ answers the certified

questlons

SIGNED Decermber 18, 2007,

Abgk

RO G. SCUDDAY
ADMINISTRATIVE LAW JURGE,
STATE OFFICE OF ADMINISTRATIVE
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