EXECUTIVE SUMMARY - ENFORCEMENT MATTER Page 1 of 2
DOCKET NO.: 2007-1859-WQ-E TCEQ ID: RN104507074 CASE NO.: 34963 ‘
RESPONDENT NAME: Primarily Primates

ORDER TYPE:
X 1660 AGREED ORDER __FINDINGS AGREED ORDER _ FINDINGS ORDER FOLLOWING
SOAH HEARING
__FINDINGS DEFAULT ORDER __SHUTDOWN ORDER _ IMMINENT AND SUBSTANTIAL
ENDANGERMENT ORDER
__AMENDED ORDER __EMERGENCY ORDER
CASE TYPE:
__AIR __MULTI-MEDIA (check all that apply) __INDUSTRIAL AND HAZARDOUS
WASTE
__PUBLIC WATER SUPPLY __PETROLEUM STORAGE TANKS __OCCUPATIONAL CERTIFICATION
X WATER QUALITY °_SEWAGE SLUDGE __UNDERGROUND INJECTION
CONTROL
__ MUNICIPAL SOLID WASTE __RADIOACTIVE WASTE __DRY CLEANER REGISTRATION

SITE WHERE VIOLATION(S) OCCURRED: Primarily Primates, 26099 Dull Knife Trail, San Antonio, Bexar County
TYPE OF OPERATION: Confined animal care facility
SMALL BUSINESS: X Yes - ___ No

OTHER SIGNIFICANT MATTERS: A complaint was received August 1, 2007, alleging that the Respondent was spraying animal
excrement onto the ground which flows into Leon Creek during rainfall events. There is no record of additional pending enforcement actions
regarding this facility location.

INTERESTED PARTIES: A complaint was received, but the complainant has not expressed a desire to protest this action or to speak at
Agenda. :

COMMENTS RECEIVED: The Texas Register comment period expired on May 12, 2008. No comments were received.

CONTACTS AND MAILING LIST:
TCEQ Attorney/SEP Coordinator: None
TCEQ Enforcement Coordinator: Mr. Jorge Ibarra, P.E., Enforcement Division, Enforcement Team 3, MC R-04, (817) 588-5890;
Mr. Bryan Sinclair, Enforcement Division, MC 219, (512) 239-2171
Respondent: Mr. Stephen Rene Tello, Executive Director, Primarily Primates, 26099 Dull Knife Trail, San Antonio, Texas 78255
Respondent's Attorney: Not represented by counsel on this enforcement matter '

execsum/6-12-07/app-26¢.doc




RESPONDENT NAME: Primarily Primates Page 2 of 2
DOCKET NO.: 2007-1859-WQ-E
VIOLATION SUMMARY CHART:
VIOLATION INFORMATION | 'PENALTY CONSIDERATIONS © |  CORRECTIVE ACTIONS

Type of Investigation:
X_ Complaint
___Routine
___ Enforcement Follow-up
__Records Review

Date(s) of Complaints Relating to this
Case: August 1, 2007

Date of Investigation Relating to this
Case: September 20, 2007

November 5, 2007 (NOE)

investigation.
WATER

Failed to prevent the unauthorized
discharge of wastewater and wash water
from the Facility [TEX. WATER CODE §
26.121(a)(1)]}.

Date of NOV/NOE Relating to this Case:

Background Facts: This was a complaint

Total Assessed: $1,050

Total Deferred: $210
X Expedited Settlement

__Financial Inability to Pay
SEP Conditional Offset: $0
Total Paid to Genqral(l}gyémp.ev: $840

Site Compliance History Cla§§iﬁcétjogl
__ _High _X Average __ Poor

Person Compliance Histéry Classification
__High X Average __ Poor

_ Yes _X No

Major Source:

Applicable Penalty Policy: September 2002

Ordering Provisions:

The Order will require the Respondent to:

a. Immediately upon the effective date of
this Agreed Order, cease/contain. -
unauthorized discharges of wastewater and
wash water from the Facility; and

b. Within 30 days after the effective date
of this Agreed Order, submit Writtens *
certification of compliance with Ordering
Provision a. and include detailed
supporting documentation including
photographs, receipts, and/or other records
to demonstrate compliance.

execsum/6-12-07/app-26c.doc

Additional ID Nogs).: N/A
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Policy Revision 2 (September 2002)

Penalty Calculation Worksheet (PCW)

PCW Revision November 6, 2007

TCEQ

DATES

Assigned

12-Nov-2007

PCW

20-Nov-2007

Screening| 14-Nov-2007 EPA Due |

RESPONDENT/FACILITY INFORMATION
Respondent|Primarily Primates

| PPV ™.r LS
Reg. Ent. Ref. No.

Facility/Site Region

RANANARNTNTA
NIN TUTOUI Ui T

13-San Antonio |

Major/Minor Source|Minor

CASE INFORMATION

Media Program(s)

Admin. Penalty $ Limit Minimum| _ $0

Enf./Case ID No.|34963

Docket No.|2007-1859-WQ-E

Water Quality

Multi-Media

[Maximum $10,000 |

No. of Violations|1
Order Type|1660

Enf. Coordinator|Jorge lbarra, P.E.
EC's Team|Enforcement Team 3

Penalty Calculation Section

TOTAL BASE PENALTY (Sum of violation base penalties) Subtotal 1| $1,000
ADJUSTMENTS (+/-) TO SUBTOTAL 1
Subtotals 2-7 are obtained by multiplying the Total Base Penalty (Subtotal 1) by the indicated percentage.
Compliance History 5% Enhancement Subtotals 2,3, & 7| $50
Not The Respondent was issued one NOV with the same/similar type of
es violations.
Culpability No 0% Enhancement Subtotal 4 | $0
Notes The Respondent does not meet the culpability criteria.
" Good Faith Effort to Comply 0%  Reduction Subtotal 5| $0
Before NOV NOV to EDPRP/Settlement Offer N
Extraordinary
Ordinary
N/A X (mark with x)
Notes The Respondent does not meet the good faith criteria.
0% Enhancement* Subtotal 6 | $0
Total EB Amounts *Capped at the Total EB $ Amount
Approx. Cost of Compliance
SUM OF SUBTOTALS 1-7 Final Subtotal | $1,050
OTHER FACTORS AS JUSTICE MAY REQUIRE Adjustment | $0
Reduces or enhances the Final Subtotal by the indicated percentage.
Notes
Final Penalty Amount | $1,050
STATUTORY LIMIT ADJUSTMENT Final Assessed Penalty | $1,050
DEFERRAL Reducton  Adjustment | -$210

_20%
Reduces the Final Assessed Penalty by the indicted percentage. (Enter number only; e.g. 20 for 20% reduction.)

Notes

Deferral offered for expedited settlement.

PAYABLE PENALTY

$840
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: , : o T
Screening Date 14-Nov-2007 .7 Docket No, 2007-1859-WQ-E 5 PCW
... Respondent. Primarily Primates , Policy Revision 2 (September 2002) |

Case ID No. 34963 _ PCW Revision November 6, 2007
Reg. Ent. Reference No. RN104507074 1
Media [Statute] Water Quality
Enf. Coordinator Jorge Ibarra, P.E.

1 ‘ Compllance History Worksheet

>> Compliance History Site Enhancement (Subtotal 2) - S I
Component Number of... : . " Enter Number Here _ Adjust.

EEEEe I STE L]

Written NOVs with same or similar viglations as those In the current enforcement action : i 59
NOVs  |(number of NOVs meeting criteria ) ‘ : ?
Other written NOVs R N 0%

Any agreed final enforcement orders contalnlng a denlal of liability (number of orders
|meeting criteria)

Orders  [Any adjudicated final enforcement orders, agreed final enforcement orders without a deniall
|of liability, or default orders of this state or the federal government, or any final prohibitory| 0 - 0%
emergency orders issued by the coimission -t 1

Any non-adjudicated final court judgments or ¢ongent decrees containing a denial of liability| .. . .. .
of this state or the federal government (number of judgements or consent decrees meetmg 0 0%
Judgments (criteria )
and Consent

0 0%

Any adjudicated final court judgments and default judgrients, of non-adjudlcated fi nal court]

. Decreés "
judgments or consent decrees W|thout a demal of liability, of this state or the federal o 0%
government . )

Convictions |Any criminal conwctxons of this state or the federal government (number of counts) 0 0%
- Emissions |Chronic excesslve emissions events (number of events) ) 0_ 0%
‘ : Letters notifying the executive director of an intended audit conducted under the Texas

Environmental, Health, and Safety Audit Privilege Act, 74th Legislature, 1995 (number of|: 0 0%
audits for which nofices were submitted) :
Audits i
Disclosures of viblatio_ns under the Texas Environmental, Health, and Safety Audit Privilege 0 0w
Act, 74th Legislature, 1995 (number of audits for which violations were disclosed) °
v Please Eﬁter Yés or No
Environmental management systems in place for one year or more . ' No 0%
Voluntary on-site compliance assessments conducted by the executive director under a ’ ‘No 0%
. : 0
Other special assistance program .
. . |Participation in‘a voluntary pollution reductlon program No 0%
Early compliance with, or offer of a product that meets future state or federal government No - 0%
0

environmental requirements

Adjustment Percentége (Subtotal 2) 5%

>> Repeat Violator-(Subtotal 3)

| No | Adjustment Percentage (Subtotal 3) II
>> Gompliance History Person Class_i‘ficatvion(s‘ubt-o:téj_ i : ;
| ‘Ajv,e,r'age Performe'r ] Adjustment Percentage (Subtotal 7)[__0% |
>> -Compliance History Summary =~ o o A IR
Compliance ‘ i A BN
History The Respondent was issued one NOV with the same/similar type of violations.
Notes

Total Adjustment Percentage (Subtotals 2,3, & 7)[ 5% |
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Screening Date 14-Nov-2007 Docket No. 2007-1859-WQ-E .
Respondent Primarily Primates Policy Revision 2 (September 2002)
Case ID No. 34963 PCW Revision November 6, 2007 |

Reg. Ent. Reference No. RN104507074
Media [Statute] water Quality

Enf. Coordinator Jorge Ibarra, P.E.
Violation Number 1 i

Rule Cite(s) o mie oo aatongn
Tex. Water Code § 26.121(a)(1}

Failed to prevent the unauthorized discharge of wastewater and wash water from
animal enclosures.

Violation Description

Base Penalty

$10,000

Release Major
Actualf| X

Potential| - v Percent

Percent

Human health or the environment has been exposed to insignificant amounts of pollutants which do
not exceed levels that are protective of human health or environmental receptors as a result of the
violation.

Notes

gtiBH $9,000]

3

$1,000

Violation Events

Number of Violation Events Number of violation days

mark only one Violation Base Penalty|

$1,000

with an x

One quarterly event is recommended based on the investigation date of September 20, 2007 to the
screening date of November 14, 2007.

Statutory Li

'Economic Benefit (EB) for this viclation

Estimated EB Amount| $78] Violation Final Penalty Total|

$1,050|

’T‘his ‘vip‘lqt‘ion Final A se§s’e’d, Penalty (adiustgd fqr ljmitvs)}
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o Economic Benefit Worksheet - :
Respondent Primarily Primates
: ' Case ID'No. 34963
Red. Ent. Reference No. RN104507074 iermbirboniom
; Media Water Quality PercentInterest - Years of
Violation No. 1 . .. ... Depreciation
5. e 50| 15
ltemCost ~ Date Requited ~ FinalDate Yrs InterestSaved Onetime Costs EB Amount
Item Deseription  Nocommas or$ -+« o0 Lo o Gt obat

Délayed Gosts '
Eq t ][, 0.0 $0 0
Bulldings ] 0.0 $0 0
Other (as needed) [ 00 $0 $0
Englneering/construction 15 100 $0 0
Land 0.0 $0 0
Record Keeping System 0.0 $0 $0
Training/Sampling .. .00 0 $0
Remediation/Disposal [ 0.0 0 0
Permit Costs |l 6.0 $0 0
Other (as needed) [ $2.000_ ][ 20-Sep-2007 I~ 1-Jul-2008 0.8 $78 $78

Notes for DELAYED costs

Avoided Costs_

Estimated cost to prevent and properly contain unauthorized discharges of wastewater and wash water from
animal enclosures. Date Requited is the Investigatior:date; Final Date is the

ected compliance date.

ded costs)

Disposal $0

Personnel $0
Inspection/Reporting/Sampling ;.. $0
Supplles/equipment $0
Financial Assurance [2] $0
ONE-TIME avoided costs [3] $0
$0..

Other (as needed)

Notes for AVOIDED costs

Approx. Gost of Gompliance

$2,000]

TOTAL|

$78|




Customer/Respondent/Owner-Operator:

Regulated Entity:

ID Number(s):

Compliance History

CN602771990 Primarily Primates

Classification: AVERAGE Rating: 5.00

RN104507074 PRIMARILY PRIMATES

Classification: AVERAGE Site Rating: 9.00

Location: 26099 DULL KNIFE TRL, SAN ANTONIO, TX, 78255 Rating Date: September 01 07 Repeat Violator:
NO
TCEQ Region: REGION 13 - SAN ANTONIO
Date Compliance History Prepared: November 14, 2007
Agency Decision Requiring Compliance History: Enforcement
Compliance Period: November 14, 2002 to November 14, 2007
TCEQ Staff Member to Contact for Additional Information Regarding this Compliance History
Name: Jorge Ibarra, P.E. Phone: (817) 588-5890
Site Compliance History Components
1. Has the site been in existence and/or operation for the full five year compliance period? ‘ Yes
2. Has there been a (known) change in ownership of the site during the compliance period? No
3. If Yes, who is the current owner? N/A
4. if Yes, who was/were the prior owner(s)? N/A
5. When did the change(s) in ownership occur? N/A
Components (Multimedia) for the Site :
A. Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.
N/A
B. Any criminal convictions of the state of Texas and the federal government.
N/A
C. Chronic excessive emissions events.
N/A
D. The approval dates of investigations. (CCEDS Inv. Track. No.}
1 01/31/2007 (534733)
E. Written notices of violations (NOV). (CCEDS Inv. Track. No.)
Date: 01/31/2007 (534733)
Self Report? NO Classification: Moderate
Citation: 2D TWC Chapter 26, SubChapter A 26.121(a)(1)
Description: Failure of the regulated entity to prevent the unauthorized discharge of wastewater
and wash water from the facility.
Self Report? NO Classification: Major
Citation: 30 TAC Chapter 330, SubChapter A 330.7
Description: Failure to obtain a permit or other authorization from the commission for the
. storage, processing and disposal of any solid waste.
Self Report? NO Classification: Major
Citation; 30 TAC Chapter 330, SubChapter A 330.15
Description: Failure to prohibit the discharge or imminent threat of discharge of MSW into or
adjacent to the waters of the state; the creation and maintenance of a nuisance
condition and endangering human health and welfare of the environment.
Self Report? NO Classification: Major
Citation: 30 TAC Chapter 330, SubChapter A 330.19(c)
Description: Failure to allow or permit the disposal of MSW prior to deed recording, in the
county deed records of the county or counties in which the disposal takes place.
F. Environmental audits.
N/A
G. Type of environmental management systems (EMSs).
N/A

H. Voluntary on-site compliance assessment dates.



N/A

I Participation in a voluntary pollution reduction program.

N/A

J. " Early compliance.
N/A

Sites Outside of Texas

N/A



TExas COMMISSION ON ENVIRONMENTAL QUALITY

IN THE MATTER OF AN § BEFORE THE

ENFORCEMENT ACTION §

CONCERNING § TEXAS COMMISSION ON

PRIMARILY PRIMATES §

RIN104507074 § ENVIRONMENTAL QUALITY
AGREED ORDER

DOCKET NO. 2007-1859-WQ-E

I. JURISDICTION AND STIPULATIONS

At its agenda, the Texas Commission on Environmental Quality ("the

Commission" or "TCEQ") considered this agreement of the parties, resolving an enforcement action
regarding Primarily Primates ("the Respondent™) under the authority of TEX. WATER CODE chs. 7 and 26.
The Executive Director of the TCEQ, through the Enforcement Division, and the Respondent appear
before the Commission and together stipulate that:

L.

The Respondent owns and operates a confined animal care facility at 26099 Dull Knife Trail in
San Antonio, Bexar County, Texas (the “Facility”).

The Respondent has caused, suffered, allowed or permitted the discharge of any waste or the
performance of any activity in violation of TEX. WATER CODE ch. 26 or any rule, permit, or order
of the Commission.

The Commission and the Respondent agree that the Commission has jurisdiction to enter this
Agreed Order, and that the Respondent is subject to the Commission's jurisdiction.

The Respondent received notice of the violations alleged in Section II ("Allegations") on or about
November 10, 2007,

The occurrence of any violation is in dispute and the entry of this Agreed Order shall not
constitute an admission by the Respondent of any violation alleged in Section II ("Allegations"),
nor of any statute or rule.

An administrative penalty in the amount of One Thousand Fifty Dollars ($1,050) is assessed by
the Commission in settlement of the violations alleged in Section II ("Allegations"). The
Respondent has paid Eight Hundred Forty Dollars ($840) of the administrative penalty and Two
Hundred Ten Dollars ($210) is deferred contingent upon the Respondent’s timely and satisfactory






Primarily Primates
DOCKET NO. 2007-1859-WQ-E

Page 2

10.

11.

compliance with all the terms of this Agreed Order. The deferred amount will be waived upon
full compliance with the terms of this Agreed Order. If the Respondent fails to timely and
satisfactorily comply with all requirements of this Agreed Order, the Executive Director may
require the Respondent to pay all or part of the deferred penalty.

Ary notice and procedures, which might otherwise be authorized or required in this action, are
waived in the interest of a more timely resolution of the matter.

The Executive Director of the TCEQ and the Respondent have agreed on a settlement of the
matters alleged in this enforcement action, subject to the approval of the Commission.

The Executive Director may, without further notice or hearing, refer this matter to the Office of
the Attorney General of the State of Texas ("OAG") for further enforcement proceedings if the
Executive Director determines that the Respondent has not complied with one or more of the
terms or conditions in this Agreed Order.

This Agreed Order shall terminate five years from its effective date or upon compliance with all
the terms and conditions set forth in this Agreed Order, whichever is later.

The provisions of this Agreed Order are deemed severable and, if a court of competent
jurisdiction or other appropriate authority deems any provision of this Agreed Order
unenforceable, the remaining provisions shall be valid and enforceable.

. ALLEGATIONS

As owner and operator of the Facility, the Respondent is alleged to have failed to prevent the

unauthorized discharge of wastewater and wash water from the Facility, in violation of TEX. WATER
CODE § 26.121(a)(1), as documented during an investigation conducted on September 20, 2007.

III. DENIALS

The Respondent generally denies each allegation in Section II ("Allegations").

IV. ORDERING PROVISIONS

It is, therefore, ordered by the TCEQ that the Respondent pay an administrative penalty as set

forth in Section I, Paragraph 6 above. The payment of this administrative penalty and the

Respondent’s compliance with all the terms and conditions set forth in this Agreed Order resolve '
only the allegations in Section II. The Commission shall not be constrained in any manner from

requiring corrective action or penalties for violations, which are not raised here. Administrative

penalty payments shall be made payable to "TCEQ" and shall be sent with the notation "Re:

Primarily Primates, Docket No. 2007-1859-WQ-E" to:
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2.

Financial Administration Division, Revenues Section
Attention: Cashier’s Office, MC 214

Texas Commission on Environmental Quality

P.O. Box 13088

Austin, Texas 78711-3088

It is further ordered that the Respondent shall undertake the following technical requirements:

a. Immediately upon the effective date of this Agreed Order, cease/contain unauthorized
discharges of wastewater and wash water from the Facility; and

b. Within 30 days after the effective date of this Agreed Order, submit written certification
of compliance with Ordering Provision 2.a. as described below, and include detailed
supporting documentation including photographs, receipts, and/or other records to
demonstrate compliance. The certification shall be notarized by a State of Texas Notary
Public and include the following certification language:

"T certify under penalty of law that this document and all attachments were prepared under
my direction or supervision in accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted. Based on my inquiry
‘of the person or persons who manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. I am aware that there are significant penalties for

submitting false information, including the possibility of fine and imprisonment for
knowing violations."

The certification shall be submitted to:

Order Compliance Team

Enforcement Division, MC 149A

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

with a copy to:

Water Section Manager

San Antonio Regional Office

Texas Commission on Environmental Quality
14250 Judson Road

San Antonio, Texas 78233-4480

The provisions of this Agreed Order shall apply to and be binding upon the Respondent. The
Respondent is ordered to give notice of the Agreed Order to personnel who maintain day-to-day
control over the Facility operations referenced in this Agreed Order.

If the Respondent fails to comply with any of the Ordering Provisions in this Agreed Order within
the prescribed schedules, and that failure is caused solely by an act of God, war, strike, riot, or
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other catastrophe, the Respondent’s failure to comply is not a violation of this Agreed Order. The
Respondent shall have the burden of establishing to the Executive Director's satisfaction that such
an event has occurred. The Respondent shall notify the Executive Director within seven days
after the Respondent becomes aware of a delaying event and shall take all reasonable measures to
mitigate and minimize any delay.

The Executive Director may grant an extension of any deadline in this Agreed Order or in any
plan, report, or other document submitted pursuant to this Agreed Order, upon a written and
substantiated showing of good cause. All requests for extensions by the Respondent shall be
made in writing to the Executive Director. Extensions are not effective until the Respondent
receives written approval from the Executive Director. The determination of what constitutes
good cause rests solely with the Executive Director.

This Agreed Order, issued by the Commission, shall not be admissible against the Respondent in
a civil proceeding, unless the proceeding is brought by the OAG to: (1) enforce the terms of this
Agreed Order; or (2) pursue violations of a statute within the Commission’s jurisdiction, or of a
rule adopted or an order or permit issued by the Commission under such a statute.

This agreement may be executed in multiple counterparts, which together shall constitute a single
original instrument. Any executed signature page to this Agreement may be transmitted by
facsimile transmission to the other parties, which shall constitute an original signature for all

purposes.

Under 30 TEX. ADMIN. CODE § 70.10(b), the effective date is the date of hand-delivery of the
Order to the Respondent, or three days after the date on which the Commission mails notice of the
Order to the Respondent, whichever is earlier. The Chief Clerk shall provide a copy of this
Agreed Order to each of the parties.
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SIGNATURE PAGE

TEXAS COMMISSION

For the Commission

o0be Ol | | w}.:/z’m@

@ the Executive Director _ . Date

I, the undersigned, have read and understand the attached Agreed Order. Tam authonzed to agree to the
attached Agreed Order on behalf of the entity indicated below my signature, and I do agree to the terms
. and conditions specified therein. I further acknowledge that the TCEQ, in accepting payment for the
penalty amount is materially relying on such representation.” A

I also understand that failure to comply with the Ordenng Provisions, 1f any, in ﬂ’.l.l.S order and/or failure to
timely pay the penalty amount, may result in:

. A negative impact on compliance history;

. Greater scrutiny of any permit applications submitted,

. - Referral of this case to the Attorney General’s Office for contempt, mJuIJCtIVG rehef additional
- penalties, and/or attorney fees, or to a collection agency; .

- ‘Increased penalties in any future enforcement actions;

. Automatic referral to the Attorney General’s Office of any future enforcement actions; and

. TCEQ seeking other relief as authorized by law.

In addition, any falsification of any compliance documents may result in criminal prosecution.

Signaty

Date
<;67f€ n/ g«{ /é / ;0 y:)(eco% s2 ,62 rec dw
(Prmted or typed) ' Title
Authon_zed Representative of - ' ‘
Primarily Primates

Instructions: Send the original, s1gned Agreed Order with penalty payment to the Financial Admlmstmtlon Dmsxon, Revenues
Section at the address in Section TV, Paragraph 1 of this Agreed Order.







Texas Commission on Environmental Quality

INTEROFFICE MEMORANDUM

Date;May 27, 2008

To: H. S. Buddy Garcia, Chairman
Larry R. Soward, Commissioner s
Bryan W. Shaw, Ph.D., Commissioner 2 2 o
Celeste Baker, Acting General Counsel | o= <
=
_ N o % o 222
Thru: Jeffrey J. Huhn, Acting Director, Litigation Division = o x—% ig
&3 [
3 322
ﬁ /! ’»/ Matthew R. Baker, P.E., Director, Enforcement DlVlSlOI‘l S‘ﬁ = %‘%‘%
> .
From: ¢ Richard Clarke, Manager, Enforcement Division ~0
Subject: Response to Comment Received Concerning Proposed Agreed Enforcement Order, Primarily

Primates, San Antonio, Bexar County
RN104507074, Enforcement Case No. 34963, Docket No. 2007-1859-WQ-E

In response to a publication in the Texas Register on April 11, 2008, one comment has been received
regarding a proposed agreed enforcement order requiring certain actions of Primarily Primates (“PP”).

The comment was received within the thirty-day public comment period.

The proposed order resolves a violation of TEX. WATER CODE § 26.121(a)(1) for failing to prevent the
unauthorized discharge of wastewater and wash water from animal enclosures. The violation was
documented on September 20, 2007. TCEQ staff and PP agreed on the terms of the proposed order on
February 29, 2008. The order would assess a One Thousand Fifty Dollar ($1,050) penalty of which
Two Hundred Ten Dollars ($210) is deferred in accordance with the expedited order process.

A copy of the comment, and the staff response to the comment, are attached for your consideration. In
summary, the commenter’s questions are expressing concerns about PP keeping animals at the Facility
in violation of TEXAS WATER CODE § 26.121(a)(1) and that PP’s violations of the Water Code are not
new. Staff's position, as reflected in the response, is that the technical requirements ordered are
sufficient to ensure adequate corrective actions and are consistent with TCEQ polices. Accordingly, the
Enforcement and Litigation Divisions recommend that you adopt this proposed order.

Attachments

CC:

Manager, Water Section, San Antonio Regional Office
Jorge Ibarra, P.E., Coordinator, Enforcement Division
“Central Records; MC 213, Building E, st Floor 'Non—Permltted I —— S
Enfomement Division Reader File, MC 219, Building C











From: TCER DFY REGIOM 817 588 5805 05/20/2008 08: 41 #8562 P.002/005

-

I Looes

 P.0. Box 13087 . 4
© Anstin, Texas 78711-3087 ' : |- N
o DELIVERED VIA FACSIMILE 10 (512) 230-2550
- RE Cumments oni Agreed Order in the
. Matter of an Enforcement Action
- Comcerning Prxmarlly Primates — Docket

" No. 2007- 18:9-WQ-E - RS R

* Dear Mr. Ibarra 'f » B

T bcheve that the Commls'smn should generallytake into considerati o

. ... discharge of wastewater and wash water, in violation of section 26.121
— Watcr Codc Acccndmg to ﬂxe Agreed Older PPI 18 rafusmg 10 admﬂ

" Section 26. 121(8)(1) of the Texas Water Code provxdes in relevam pa

- _section 26. L21(a)(1) was caused by PPT’s failure|to dispose of animal 3 ' .
- current version of Lhe Agreed Order may not remedy this pmblem 'ﬁwacause ftdogs not T
“address the underlyino cause of the VLolanons ie., the warehousmg Eif 1£Lrge numbers of

TCEQ ENFORCEMENT Faw:512-239-0134 May 13 2008 18:10 P. 01
May. 12 08 04:36p . - | P 210-9268-836F el

Ma}’vli’;ZQ(}é ' . | | " - QECE]VED

: Mav v o .

Jorge Iharra . o o - . : 55&‘& -

- Enforcement Coordinator - o DF W RE@ =
Texas Commission on Environmental Qualﬂy ' B ¢ 291 ON"‘i

Pursuant to section. 7 075 of the Texas Watey Code, I file the following ‘corhments .~

- regarding the proposcd Agreed Order between the Texas Conumssmri'on nrmronmental '

" Quelity and Primarily Primates, Inc. (PPI) (Docket No. 2007~ 1859- W
concemed about the conditions of the anjmals jat the PPI fac111ty i

. Water Code \flolanohs found by the Commissiop put at risk the heal ‘
7 the facility as well as the wildlife and hurnan animal populatlon that ;
famhty , |

fwo aggravating
factors that-may not be reflected in the current draft of the Agreed Ofder. Specifidally, .
the viclation of the Texas Water Code: (1) was presumably caused at [ast in part By, and

owill: contmue 10 be: so, cansed by the ﬂlegal accumulation of danger us ammals at the
" facility; ‘and (2) was hkely occurring for a 1ong pf:mod of time gweng prior documented _

§

wastewater problem$ at the fauhty These issues are addressed in turnd
S | |
L FPI 18 keepmv ammals at the famht%y in violation of Tm%s law.

The v101at10n contamed in the Agreed Order is that PP failed to prevesit the unauﬂlonzed

a)(1) of the. Texas -
1 111<, Vlolatlon _— —

, that “no person
may discharge sewage mummpal waste, reqreational : water, 2g 'X'u}tural waste, or
industrial waste intg or adjacent to any water in the state.” Presumablly, the v1o]auon of -
yaste propelly The

1
!

ammals n mola.tlon ‘of Texas law.
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A° of Apml 2007, PPI ownedv harbored or had pustody or control of €44 aniials at the
'fwdllxty in Bexar, CQ oy, Of those, a uambcr were classificd. ds, szgq ;Qu{s;\ryﬂc}_ animals
" under the Tmas JDangerous "Wild Animal | Act (“DWA”) nefuding " sixfy-four”
‘_‘cl*nmpanzees two bdboons, five servals, three bopcats, two leOpards three Hons, See

Tex' Health-& Safety Code § 822.101(4). Addittonally, PP is curraggﬁly a’ctcmptmg to

~-obtain at least eight additional danprcrous wild [animals that were prpviously retoved
© fromits facilities. .

- The DWA. pfi,c*']ud'ézq anyone from owning, harboung, having dusto

- or mntrol of -a
- dangerous, wild’ annnal for any purpose unfess: (a) the pcrson holds

‘s a c.ertlﬁoatc of
© ‘registration for thal auimal issued by an animal ; glstxatlon agency, orfb) one of scvclal
. enurmerated statutory exemptions apply. See Tex. Health & Safety uode §§ 82’) 102 o
Lot E20.108, PRI does'_‘bot hold a certificete of re I‘eﬁlf”ﬂ.‘dhon rior does it faI of the
e stated mampmons fl‘hus PPI is in violation of the DWA.

"_",‘Mmccwcr, I’PI 18 locatcd in Bexar County, Texhs. Sochon 240 002 o the Texas Local
. Governmegl Code prov1deq that the corrumssxg ity by ordu may
" prokibit the kecpmg of dangerous wild animals {n the oounty O Au' st 2‘1 1001 (he '
Bexar Cautity Cormmssmnerc; Court adopted a ban on lceepmg dangefiou
Much of the, lan dge of the Bexar Cou:nty Ordfinance mirrors that §f t
ST animals listed ag dangercuy wild animals in thef ordinancé are the salfie .
e s DWA PPI isin v1%auon of this county orfinange as well.

“While I am concerned with the well-being of thy cinimdls at PPI, my &

. the water quality 4t ithe facility and the potentiall for nonhuman and hufx
. -éxposed o water c;omammated with anitnal weste.  The Wasts frody 1
. undoubtedly . 4 prn}mry contributor to, the wastewater discharge proffler
A'Agreed Order’s tcohmcal requirements shouldj qpcenﬁcaﬂy addrwsse‘. )
. factor to the’ vxolatrt]on and inctude reqummeml for reducing the nu" ber o‘f ammals at .

. PP, including at a;minipamm, removing the dangerous wild animals Ky

_ PPY shoudd al';o be 1;requm*ed to improve the ons;{te wastewater famlm
. "V1o1auons of sc:c’cmn 26.121(a)(1) cannot ogour. .| e

- ‘ 1L ]"lPI’a vmlmons of the Water Code iare not new

, Fhe Commlssxon 4y already be aware of some of these t‘acts bt it & '
A ---'»v~:-f;~--v,~—‘-~~:;note that these promlems with wastewater. dxspoxal are not new and ha_e bcm afy ongo ing: -
i '.-'.135116, for PRI, In, f;abt at Jeast ong other Texas governmental officigl has taken™abtion | - '
O previously based, in part, on the conditions at the PPI facility. Tn O_'obcr of 2006, the
L Texas Office of the Attorney General (“OAG™) filed suit agaamt P i in Traws Coumy.
oL Teas. ‘In:the, c;fqmplamt the OAG asserted: |

: PPl allows untreatcd “fecal material o accunmlate ‘on thé profis e"s';[FNZ]: |
Untxeated TAW SEWage accurulates in [open cesspools on i 3 prope'rty,'
causing, m,reas,,ecl, risk of human exposmre to paﬂmgeng; zoonouc
illness, [I“N”] and other exotic harmful bacteria. The' tntrez ed seWage
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also percolaies into the gmund water and Tuns off jnto "2 Ideal creek. T
. These envu‘onmemal conditions pose a jsignificant threat to fruman and ~
animal healfhl[] : R T [

. Areport by Dr. Henry Melvyn Rlchardson D.V.M, was attached to thefOAGs comp]amt :
- and reflected his observations from his visit to [the PPI facility four #nonths before the
" OAG action. In h s report Dr. Richardson referred to sanitation pfa ctices at PPI as
“appalling” noting ‘{[clages are essentially hosed out from the out51d - through the bars.
This is not acceptabie sanitation and dzsmfechon procedures 1 saw no d areglvers wearmg g
masks, a]though thety were aerosohzmg chimpanzee feces, Wlﬂ’l a high pressure system '

" onto the ground. T’ saw many cages W‘lth fly covered feces lying around the penmctcf

- This was not the only time ‘that the water conditions at PP] wef raised in; ccurt_ '
proceedmgs c1ther ‘Dr. Todd' Bowsher was appomted by the distri ot court in Bexa:c :
- County as dn mdependent expert to mspect the PPI’S facility and rendett an opinion on the
facility, including health and safety issues. In | affidavit dated Nove; 'ber 15,2006, Dr.
.. Bowsher referenced an eight hour visit 1o PPI hcﬂlty he made at thef: caurtys bchest on
- June 15, 2006.% -_,T,he affidavit noted that Dr. Bowsher observed * pen ccsspools of
. sewage standing on! ‘the ground.” Dr, Bowsher’ 5; report from his’ Juné isit was atfached’
~ to the affidavit. 1n the report Dt. Bowsher made the foilowmg det iled obs@mﬂfmonq
about the poor waste disposal techniques taking g]ace atPPL © F !

Between 2 L'f ;'a'ge water .~

R “with & plece.of plywood over it for a bridge. There Was sorfe effort to - C
o pick up the large fecal nmtenal bafore ?t went info the grou‘_ id,
R ‘ open cesspool proved that a large amount of fecal material mal

‘ground Water The standing sewage water is a concern for dl'
vectored. o, the staff, the chimpanzees abd animals that g lobse arotnd |

the area. Pegcocks geese, and mrLeys could get nfected iff the" imps are " o
sick or Just from’ bacterial buildup in fhe’ standing water, Wll water 15~

"used for clcamng and drinking at this facility and this sewage water 15
pemolatmc, ] ack into the ground and possxbly mto their watcr 5¢ urca R

the buildings was a la,tge body of standmg sevk

!
i
:

- A copy of thc oom slaint can be ptovuﬂed upori leqx\est The- text of tbe twc fooﬁxdtgs rsfér{m‘céd .
dthchmrm:, to.the complamt that mc]uded the report of a Vetcl inarian who hait vmiej‘ the PP1 faciliti sand © L

a-scientifc j oumal artic]e on Zoonosis: — e R

[FN2] See Exhibit “A” Report of Dr. Henry Mellvyn Rxchardscm D v, M reg'a'rfiing Wis
visit to Primarity Primates on 50 June 2006. o
[FN3] The term “zoanosis” refers 1o the transmxssmn of diseases betweeﬂ animals end”
humans. _ Seg| Exhibit “B” Hilde Kruse, AnneTMette Kirkemo, and Kjefl Handeland,: =
.WILDLIFE A S A SOURCE of ZOONOTIC MEFECTIONS, CENTERS Hor DISEASE™ ~
CONTROL and PREVENTION, htfp: Lwww, cdc ov/nczdod/erd/volf Ono] 7 r04~0~_7 07.hem,*
- visited 2 OctoBer 2006. S SO
* A copy of Dr. Bows}b‘;er’_sNOvember 15, 2006 affidavit is available upon request. 1% '
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Accmdmg, to the staff the theory about hclsmg out pens opto the gtound is
that the wa’rg%x “will be absorbed into the ground and the. big phaterial is
picked up did taken and tilled into the|soll elsewhere on th property R
This type of jsystem does not work: when| there is so much stan ,mg water [
the ground can not absorb it. Tilling chimp waste into the sofl: is not an .
acoepled chspmal ‘teokmiqye for chimp|feces, Naty of thi conorefe
trenchies from the holding &, buﬂdmg to the |ground frenches havc sracks and
are ducmomgm g, which also causes fecal P\aﬁel and water.to p(; wetrate the, ©
g“round dxoq?d the 1oundatwn of the ho dmg pens causmg A haven for © -
bactenal grciyith : :

LAt

. Given ma“c thése viblations have apparﬁmly beer] ongoing since 4t lea £ 2006, and in all
S ,hkohhood Jong | Bcfo&e that as ‘well, the Com:msszion should consider ’chc need for stronger
. u,qmremcnts if) the Ordermg provisions of the A%reed Order, e
I‘hamk you for your éonsxdc*ratmn and plcasc kou; ma;upda’ged on the pf écc:edi;ggs}j 3 o

' ‘Klnd regands, .
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Buddy Garcia, Chairman

. Larry R. Soward, Comnmuissioner

Bryan W. Shaw, Ph.D., Commissioner

Glenn Shankle, Executive Director T

TEXAS COMMISSION ON ENVIRONMENTAL (JUALITY

Protecting Texas by Reducing and Preventing Pollution

Mgy 27. 2008
May 27, 2008
Ms. Kay Martinez
3737 Broadway, Suite 320
San Antonio, Texas 78209
Re: Comment Received, Proposed Agreed Enforcement Order

Primarily Primates
RN104507074; Docket No. 2007-1859-WQ-E; Enforcement Case No. 34963

Dear Ms. Martinez:

On May 12, 2008, we received your letter concerning the proposed agreed enforcement order for Primarily
Primates confined animal care facility in Bexar, County, Texas. I have forwarded your letter to our San
Antonio Regional Office for their information and to our General Counsel's Office so that the Commissioners
can consider your comments regarding the proposed order.

Texas Commission on Environmental Quality (TCEQ) staff and Primarily Primates (PP) agreed on the terms of
the proposed order on February 29, 2008. Accordingly, PP was assessed an administrative penalty of One
Thousand Fifty Dollars ($1,050), of which Two Hundred Ten Dollars ($210) has been deferred in accordance
with our expedited order process. PP has paid Eight Hundred Forty Dollars ($840) of the administrative
penalty.

Your letter addresses two concerns as follows:

I. PP is keeping animals at the Facility in violation of Texas Law. The TCEQ has enforcement
authority for TEXAS WATER CODE § 26.121(a)(1), which prohibits the unauthorized discharge of
waste. Technical Requirement No. 2.a. in the proposed order requires PP to cease/contain
unauthorized discharges of wastewater and wash water from the Facility immediately upon the

- effective date of the order.  This action will achieve compliance with: TEXAS WATER CODE— ===

§ 26.121(a)(1).

1L PP’s violations of the Water Code are not new. This proposed agreed order addresses
previously alleged violations and requires action to prevent future unauthorized discharges.

We appreciate your input into the enforcement action currently pending against PP. The proposed agreed order
is expected to be considered at the Commission's Agenda on June 4, 2008. Your name has been added to the

P.0.Box 13087 €  Austin, Texas 78711-3087 €
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Ms. Kay Mafttinez
Page 2

mailing list to receive a copy of the final order, should the Commission adopt it. Mr. Jorge Ibarra is the
Enforcement Coordinator assigned to this case. If you have further concerns or comments related to the order,
please do not hesitate to call him at (817) 588-5890. For complaints related to Primarily Primates's current
operating conditions or procedures, you should continue to contact our San Antonio Regional Office at (210)
450-3096.

Sincerely, : .
] f
y e oS for

Mattﬁéw R. Baker, P.E., Director
Enforcement Division 7
Texas Commission on Environmental Quality

MB/jai

ce: Mr. Derek Seal, General Counsel, TCEQ
Mr. Blas Coy, Public Interest Counsel, TCEQ
Ms. LaDonna Castafivela, Chief Clerk, TCEQ
Mr. Thomas Haberle, Manager, Water Section, San Antonio Regional Office, TCEQ

commentlet/6-26-07/APP-29A.DOC










Ms. Kay Martinez

Page 3

bec:

Mr. Jorge Ibarra, P.E., Coordinator, Enforcement Division, MC R-04
Central Records, MC 213, Building E, 1st Floor, Non-Permitted
Enforcement Division Reader File, MC 219, Building C











EXECUTIVE SUMMARY - ENFORCEMENT MATTER Page 1 of 2
DOCKET NO.: 2007-1859-WQ-E TCEQ ID: RN104507074  CASE NO.: 34963 N
RESPONDENT NAME: Primarily Primates

ORDER TYPE:
| X 1660 AGREED ORDER __FINDINGS AGREED ORDER | __FINDINGS ORDER FOLLOWING
v SOAH HEARING
__FINDINGS DEFAULT ORDER __SHUTDOWN ORDER __IMMINENT AND SUBSTANTIAL
ENDANGERMENT ORDER
__AMENDED ORDER _ EMERGENCY ORDER
CASE TYPE:
__AIR __ MULTI-MEDIA (check all that apply) __INDUSTRIAL AND HAZARDOUS
WASTE
__PUBLIC WATER SUPPLY __PETROLEUM STORAGE TANKS __OCCUPATIONAL CERTIFICATION
X_WATER QUALITY __SEWAGE SLUDGE __UNDERGROUND INJECTION
CONTROL
__MUNICIPAL SOLID WASTE __RADIOACTIVE WASTE __DRY CLEANER REGISTRATION

SITE WHERE VIOLATION(S) OCCURRED: Primarily Primates, 26099 Dull Knife Trail, San Antonio, Bexar County
TYPE OF OPERATION: Confined animal care facility
SMALL BUSINESS: X Yes __ No

OTHER SIGNIFICANT MATTERS: A complaint was received August 1, 2007, alleging that the Respondent was spraying animal
excrement onto the ground which flows into Leon Creek during rainfall events. There is no record of additional pending enforcement actions
regarding this facility location. :

INTERESTED PARTIES: A complaint was received, but the complainant has not expressed a desire to protest this action or to speak at
Agenda.

COMMENTS RECEIVED: The Texas Register comment period expired on May 12, 2008. Comments were received by Ms. Kay Martinez,
3737 Broadway, Suite 320, San Antonio, Texas 78209, concerning the conditions of the animals at the facility and believes that the Water
Code violations found by the Commission put at risk the health of the animals as well as the wildlife and human animal population that
surrounds the facility. '

CONTACTS AND MAILING LIST:

TCEQ Attorney/SEP Coordinator: None

TCEQ Enforcement Coordinator: Mr. Jorge Ibarra, P.E., Enforcement Division, Enforcement Team 3, MC R-04, (817) 588-5890;
Mr. Bryan Sinclair, Enforcement Division, MC 219, (512) 239-2171

Respondent: Mr. Stephen Rene Tello, Executive Director, Primarily Primates, 26099 Dull Knife Trail, San Antonio, Texas 78255
Respondent's Attorney: Not represented by counsel on this enforcement matter

execsunv6-12-07/app-26c¢.doc






RESPONDENT NAME: Primarily Primates

DOCKET NO.: 2007-1859-WQ-E

Page 2 of 2

VIOLATION SUMMARY CHART:

Type of Investigation:
X_Complaint
___Routing” :
___ Enforcement Follow-up
.. Records Review

Date(s) of Complaints Relating to this -
Case: August 1,2007

Date of Investigation Relating to this
Case: September 20,2007

Date of NOV/NOE Relating to this Case:
November 5, 2007 (NOE) '

Background Facts: This was a complaint
investigation:

WATER’

| Failed to prevent the unauthorized
discharge of wastewater and wash water

| from the Facility [TEX. WATER CODE §
26.121(a)(1)].

Total Assessed: $1,050

“Total Deferred: $210

X Expedited Settlement

__Financial Inability to Pay

SEP Conditional Offset: $0
Total Paid to General Revenue: $840

Site Compliance History Classification
___ High X Average _ Poor’

Person Compliance History Classification
__ MHigh X_Average __ Poor

Major Source: ___Yes _X No

Applicable Penalty Policy: September 2002

Ordering Provisions:
The Order will require the Respondent to:

a. Immediately upon the effective date of
this Agreed Order, cease/contain
unauthorized discharges of wastewater and -
wash water from the Facility; and

b. Within 30 days after the effective date

of this Agreed Order, submit written -
certification of compliance with Ordering
Provision a. and include detailed
supporting documentation including
photographs, receipts, and/or other records
to demonstrate compliance. :

execsun/6-12-07/app-26¢.doc

Additional ID No(s).: N/A™ .





