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THE EXECUTIVE DIRECTOR’S BRIEF ON THE CERTIFIED QUESTION

TO THE HONORABLE COMMISSIONERS OF THE TCEQ:

COMES NOW the Executive Director of the Texas Commission on Environmental
Quality (TCEQ) and files The Executive Director’s Brief on the Certified Question. Specifically,
the ALJ certified and the Commission accepted the following question: '

Whether the Commission, pursuant to § 13.042(d) has exclusive appellate
jurisdiction to review orders of a governing municipality, including those orders
pertaining to the municipality’s own water and sewer customers.

1. Overview

This case is extremely important because of incorrect appellate court decisions that
attempt to give to the TCEQ jurisdiction it does not have. Two ALJs and the Commission have
all stated that the appellate court decisions are wrong and that the Commission need not follow
them. Still, in this case, the ALJ has asked the Commission to revisit the decision of the two
ALJs and the Commission itself. The ED believes that the Commission has already spoken on
the issue and that ultimately the case should be dismissed for lack of jurisdiction. After briefing
the ALJ on the previous Commission decision' and the two ALJs PFDs?, the ALJ in this case
requested that the question be certified rather than dismissing the case.

The key to understanding why the Commission and two ALJs have found these appellate
decision to be wrong is simple, regardless of the hundreds of pages of briefing this case has
engendered. That key is the definition of water and sewer utilities found in section 13.002(23) of
the Texas Water Code. That statute provides the definition as follows:

"Water and sewer utility," "public utility," or "utility" means any person,
corporation, cooperative corporation, affected county, or any combination of

" Attached as exhibit 4
% Attached as exhibits 3 and 7






these persons or entities, other than a municipal corporation, water supply or
sewer service corporation, or a political subdivision of the state....”

Based primarily on the appellate courts’ failure to apply the definition, the TCEQ has
é]ready held that it will not follow those cases in the Victoria Palms Resort v. City of Donna
case’. In Victoria Palms, ALJ William Newchurch specifically stated in his PFD that the
Commission is not bound by the Flagship Texas v. Galveston case that incorrectly held the
TCEQ had exclusive appellate jurisdiction over rate decisions made by a city for customers of a
municipally-owned utility who reside inside the City. The Commission unanimously adopted the
PFD. The case at bar is the very case that the Commission stated it did not need to follow.
Therefore, the ED believes that if the Commission accepts the certified question, the answer

should read as follows:

Section 13.042(d) of the Texas Water Code has no application to appeals from
rate decisions made by municipalities regarding municipally-owned utilities.
Section 13.042(d) specifically limits itself to “those municipalities” 1dentified in
13.042. In 13.042(a) “those municipalities” are described as follows: “the
governing body of each municipality has exclusive original jurisdiction over all
water and sewer utility rates, operations, and services provided by a water and
sewer utility within its corporate limits.” Because municipally-owned utilities are
specifically excluded from the definition of “water and sewer utility,” 13.042(d)
has no application to municipally-owned utilities. Therefore, the Commission has
no appellate jurisdiction over appeals made by customers who reside within a
municipality’s boundaries of rate decisions pertaining to a municipally-owned
utility.”

I1. Detailed Discussion

Before the forest is obscured by the trees, the Executive Director (ED) wants to make it
abundantly clear that the TCEQ does not have jurisdiction over the rates set by a municipally
owned utility for customers within its city limits. Attached as Exhibit 1 is a copy of the TCEQ
Regulatory Guidance Document entitled “TCEQ Jurisdiction over Utility Rates and Service
Policies.” The very first page of this Regulatory Guidance Document has a chart which

illustrates the various jurisdictional powers of the TCEQ. The very first line of that chart shows

3 See Exhibit 4






that the TCEQ has no original or appellate jurisdiction over a municipally owned utility for
customers inside the city limits.*

The source of the appellate error discussed above flows from a failure to consider the
definitions section to the statute these courts claim gives the TCEQ jurisdiction. In particular, the
court in City of Galveston v. Flagship Hotel, Ltd., 73 S.W.3d 422 (Tex. App.—Houston [Ist
Dist.] 2002), (hereinafter Flagship Iy’ planted the seed of this jurisdictional misconception when
it turned to section 13.042 of the Texas Water Code as the controlling statute in this matter.
Specifically, the court emphasized the following statutory language as controlling: “[T]he
governing body of each municipality has exclusive original jurisdiction over all water and sewer
utility rates, operations, -and services. . . . The commission shall have exclusive appellate
Jjurisdiction to review orders or ordinances of those municipalities as provided in this chapter.”®
The key phrase whose definition the Court of Appeals ignored is “water and sewer utility.”
Section 13.002(23) defines “water and sewer utility” as “any person, corporation, cooperative
" corporation, affected county, or any comblnatlon of these persons and entities, other than a . .

municipal corporation, water supply or sewer service corporation, or a political subdivision of

the state.”” In his proposal for decision (PFD) for Victoria Palms Resort, Inc., vs. City of Donna,
Judge William Newchurch explains clearly and concisely that the section of law that the
appellate court relied on concerns the jurisdiction over entities other than the city itself that
operate within the city limits.® |
The only arguments the ALJ and the City of Galveston put forth for refusing to follow the
plain words of the statute, the policy underlying the statute, two PFDs, and one Commission
order is that we must follow what the appellate courts say. Neither discuss the reasoning of the
decision. Neither address the plain words of the definition. Unfortunately, this easy but
unreasoned approach to deciding cases that effect the long-standing Commission policy and

millions of citizens living in dozens of cities across the state has been utilized by other appellate

* The Texas Supreme Court has held that an agency’s interpretation of a statute it is charged with enforcing is to be
given great weight. Quick v. City of Austin, 7 S.W.3d 109, 123 (Tex. 1998) (citing State v. Pub. Util. Comm'n, 883
S.W.2d 190, 196 (Tex. 1994); Dodd v. Meno, 870 S.W.2d 4, 7 (Tex. 1994)).
> Attached as Exhibit 2 ‘
¢ City of Galveston v. Flagship Hotel, Ltd., 73 S.W.3d 422, 426 (Tex. App.—Houston [1st Dist.] 2002, pet. denied).
" TEXAS WATER CODE ANN. § 13.002(23) (Vernon 2000 & Supp. 2006) (emphasis added).
8 Judge Newchurch’s PFD is attached hereto as Exhibit 3, and the Order of the Commission based on that PFD is
attached as Exhibit 4.
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courts, which gives momentum to a decision that is clearly wrong. Nowhere does the ALJ or the
City explain how the plain definition of “water and sewer utilities” can be ignored’, or how the
plain words of the statute outlining the Commission’s appellate jurisdiction that state that the
Commission has NO appellate jurisdiction over rates set by a city-owned retail public utility
unless the appealing ratepayers reside outside the city™®.

Instead, they offer as analysis that is not necessary to look to the words of the statute or
long standing agency practice, but use the idea that if appellate courts have told us something,
that we should not discuss the statute and policies underlying it and simply follow the appellate
court’s mistake without really ever looking at it. Additionally, they seem to argue that the fact
that more and more appellate courts are parroting the mistake gives even more reason to follow
that mistake. The ED does not agree with this approach, but instead believes that the fact that
more appellate courts are following this mistake makes it even more important that the
Commission take a stand to end compounding this inaccurate and policy-undermining trend. To
do otherwise would be to get in line with those authormes that have ignored the words of the

statute and the policies that underlie it.

II1. Discussion of the ALJ’s legal analysis

The ALJ in this case disagrees with the analysis that ALJ Newchurch used in his PFD
that the Commission adopted. In the request the ALJ lays out the law showing the core of why
13.042(d) does not apply to municipally owned utilities: municipally owned utilities are
excluded form the definition of water and sewer utilities. However, the ALJ then finds that the
clear wording of the statute should be ignored because one Court of Appeals did so and then
several others followed the same mistake. No matter how many times a mistake is made, the
mistake is not transformed into being correct by repetition.

While the Commission is to give deference to courts, it is only bound to follow decisions
of courts that have direct jurisdiction over it, and its first duty is to implement the statutes passed
by the legislature. When a statute and the policy framework in the statutory scheme are clear,

the Commission has a duty to protect the legislature’s intent and that policy framework. The

® Texas Water Code § 13.002(23)
1 Texas Water Code § 13.043(a) and (b)






framework collapses if section 13.042(d) is found to give the Commission exclusive appellate
jurisdiction over rate decisions concerning municipally owned utilities and customers who reside
within the municipality. While section 13.043 of the Water Code (which specifically states that it
does not apply to in-city customers of municipally owned utilities) lays out the threshold for
appeals by customers (10%) and time limits for such appeals (90 days from the effective date),
there is no such framework laid out in section 13.042. The result is that one customer of a city
owned utility could bring a rate appeal from any city decision on rates at any time. The resulting
chaos would not serve the public very well and would overwhelm the Commission as well as
cities throughout the state. Nearly every city will have at least one person who is unhappy about
a rate increase.

The ALJ asserts that the Commission must follow appellate decisions of any court in the

» state because that is the “rule of law.” If such were true, that “rule of law” would also apply to

different Courts of Appeals. No Court of Appeals could ever disagree with another Court of
. Appeals, because, even though the Supreme Court has not spoken “on the issue, once an appellate -
court has( spoken, the rule of law is established for all to follow regardless of whether that entity
is within that supreme judicial district’s jurisdiction. Article 5 Section 6 of the Texas
Constitution provides that a “Court of Appeals shall have appellate jurisdiction co-extensive with
the limits of their respective districts....” The TCEQ is within the district of the Austin Court of
Appeals and section 2001.176 of the Government Code also places a jurisdictional, mandatory
requirement that appeals from administrative orders be held in Travis County. Therefore, the fact
that the Austin Court of Appeals and the Texas Supreme Court have not ruléd on the issue of this
case is of moment. It means that the only courts that can have direct jurisdiction over the TCEQ
have not ruled on the issue. Therefore, the TCEQ is not inescapably bound by ’any previous court
decisions on the case.

The application of the rule of stare decisis to the TCEQ that the ALJ suggests would not
be consistent with the basis underlying all appellate court decisions and, most basically, what
courts are supposed to do when determining controversies over legal disputes. Specifically,
courts (and the Commission) should do their best to apply the law as the legislature meant it to

be applied. As a corollary to Justice Holmes famous observation that the constitution is not a






suicide pact, the Texas Court of Criminal Appeals has explained the limits of stare decisis as

follows:

We follow the doctrine of stare decisis to promote
judicial efficiency and consistency, encourage reliance on
judicial decrsrons and contribute to the integrity of the
judicial process. ‘2 But if we conclude that one of our
previous decisions was poorly reasoned or is unworkable,

we do not achieve these goals by continuing to follow it.
13

Paulson v. State, 28 S.W.3d 570, 571-72 (Tex. Crim. App. 2000).

Justice Clinton, in his dissent to another Court of Criminal Appeals case explains this
reasoning with panache by stringing together the following quotations:

"But stare decisis is a principle of policy and nota
mechanical formula of adherence to the latest decrs1on ‘
however recent and questionable ....." Pl

Helvering v. Hallock, 309 U.S. 106, 119, 84 L. Ed. 604 ,
60 S. Ct. 444 (1940).

"The principle of stare decisis does not demand that we
follow precedents which shipwreck justice."

Flagiello v. Pennsylvania Hospital, 417 Pa. 486, 208
A.2d 193. 205 (Pa. 1965). %

 FOOTNOTES |

1 The full metaphoric passage crafted by Justice Musmanno for the .

. Pennsylvania Supreme Court reads:

. "Stare Decrsls channels the law It erects hghthouses and ﬂys the

signals of safety The ship of Jurrsprudence must follow that well-
defined channel which over the years has been proved to he

secure and trustworthy But it would not comport with Wlsdom to
insist that, should shoals rise in a heretofore safe course and rocks

emerge to encumber the passage, the ship should nonetheless
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pursue the original course, merely because it presented no hazard

- in the past The principle of stare dec1s1s does not demand that we

follow precedents whrch shrpwreck JuSthC

1d., 208 A.2d at 205. Later, changing the methaphor, he added:

"There is nothlng in the records of the courts, the brographles of
, great ]unsts or the wrrtrngs of eminent legal authorltles whlch

; offers the shghtest encouragement to the notlon that t1me petrlﬁes

1nt0 unchangmg Jurrsprudence a palpable fallacy As years can

grve no sturdrness to a decayed tree, so the passing of decades can ﬁ

add no convmcmg ﬂavor to the Wlthered apple of sophrstry

chnglng to the limb of demonstrated Wrong

1d., 208 A.2d at 206. (All emphasis throughout is mine unless

otherwise noted.) |

Ex Parte Bower, 823 S.W.2d 284, 288 (Tex. Crim. App. 1991)(Clinton, J., dissenting)

Legal encyclopedias have documented this nationwide policy. Corpus Juris Secundum
provides in section 139 of it Courts Section (found in Volume 21) that “[i]n the absence of a
decision by a court whose judgment is authoritative on .a court trying a case, a judge must
exercise his best judgment on legal questions submitted to him in accordance with his own
views, although other courts have reached a contrary decision.”!! Section 146 of C.J.S. also
provides interesting analysis. “Previous decisions should not be followed to the extent that
grievous wrong may result; and, accordingly, the courts will not adhere to a rule or principle
established by previous decisions which they are convinced is erroneous.””

Judge Newchurch on page 13 his PFD citied the case of General American Life Ins. v.

Rios and wrote, “If a court of appeals reexamines a question decided by another court of appeals

121 C.J.S. Courts § 139 (1990) Previous decisions as controlling or as precedent — General Rules
1221 C.J.S. Courts § 146 (1990) Rule Not Applied to Perpetuate Error
7






and disagrees with that decision, the second court of appeals’ duty is to announce its
disagreement with the prior decision by the other court.”

The doctrine of stare decisis is based on the concept that citizens should be able to rely
on prior decisions made by adjudicatory bodies and expect them fo be consistent. Because the
TCEQ has already decided that it will not follow the erroneous Court of Appeals decisions,
citizens should be able to rely on consistency when applications are taken to the Commission.
Therefore, if the principles of stare decisis are applied, the Commission should take action
consistent with its earlier decision.

The ALJ also states that, while exclusive jurisdiction for appeals from the TCEQ is in the
District Courts of Travis County, that it is possible that the Supreme Court could transfer a
TCEQ case from the Austin Court of Appeals under the authority found in section 73 of the
Government Code. This argument would have application if a case had been decided by a Court

of Appeals that had a TCEQ case transferred to it. Since this has not happened, there is no

- authority from a court that has jurisdiction of TCEQ appeals on' the issue. Furthermore,-if the . .~

ALJ is suggesting that the fact that a case could be transferred from one Court of Appeals to
another means that all Court of Appeals decision should be binding on all other Courts of
Appeals, then Courts of Appeals could never make contrary decisions. Such is not the case.

Additionally, the transfer of cases between Courts of Appeals is to promote judicial
efficiency and help Courts with overloaded dockets.”® The purpose is not to create a new stare
decisis policy for Texas.

The transfers that occur under section 73 of the Government Code have created
interesting academic arguments regarding what law the receiving court should apply, what
occurs on remand, and more. Should the receiving court follow its precedent or the precedent of
the transferring court? Furthermore, on remand, should the district court follow the law as
pronounced by the receiving court, or should it follow the law as pronounced by the transferring
court, which is the court that the district court normally is bound by? If further appeal is taken in
the same case and the further appeal is not transferred, is an appellate court bound by previous
decisions of a receiving court even if the transferring court has a precedent disagreeing with the

holding of the receiving court?

1 Attached as Exhibit 5






The consensus seems to be that the law belongs to no intermediate appellate court and
that each authority has a duty to apply and interpret the law using its best analysis of how the law
ought to be interpreted and applied. Wisely, the courts have determined that common sense
should trump arcane discussions bf stare decisis. Below is a short discussion of how the courts
have dealt with the collision of stare decisis and docket equalizing transfers.

The Texas Supreme Court is charged with the administration of the courts of appeals.'*
In administering the courts of appeals, the Supreme Court has transferred cases on appeal to
appellate districts throughout the state to equalize the dockets between the appellate courts."”
When a case on appeal has been transferred from one appellate district to another, the receiving
appellate district has full jurisdiction as if the case had originated from its own district and

6 The powers of a receiving appellate court over transferred cases are explicitly

county courts.
outlined by statute."’

- When appellate courts receive cases transferred to them, those courts are charged to apply
-+ the laws of Texas as promulgatéd by the Legislature.'® Receiving appellate courts should not be -
concerned with its own stare decisis or even that of its sister-courts.'’ The exercise of appellate
power throughout the state has resulted in splits of authority interpreting how certain laws are to
be applied among the courts.?’ Splits of authority among the appellate courts are resolvable only

by the Supreme Court.”’ Where the Court has denied review of a case on appeal, the appellate

decision is binding on the parties and the case will remain precedent within the appellate court’s

1 Tex. Const. Art. V, § 6 (a) (stating the appellate courts have jurisdiction over the courts within their jurisdiction

and as provided by law); see Bond v. Carter, 96 Tex. 359, 359 (Tex. 1903); Tex. Gov't Code Ann. § 73.001 (Vernon

2007) (stating the Supreme Court may order the transfer of cases from one appellate district to another); Kim v.

State, 181 S.W.3d 448, 449 (Tex. App. Waco 2005) (holding that appellants cannot seek to transfer their cases to

other appellate districts, only the Supreme Court can transfer cases).

1 Tex. Gov't Code Ann. § 73.001 (Vernon 2007); Miles v. Ford Motor Co., 914 S.W.2d 135, 137-38 (Tex. 1995)

(stating that good cause does not limit the Court’s authority to transfer cases and that it typically transfers cases to

equalize the dockets); Willis v. North Dallas Bank & Trust Co., 552 S.W.2d 518, 519 (Tex. Civ. App. Dallas 1977,

no writ) (finding the Supreme Court has the authority to can transfer cases on appeal from one appellate court to

another when in the discretion of the court there is good cause).

1 Tex. Gov't Code § 73.002 (a) (stating the appellate court that receives a transferred case has jurisdiction without

regard to the district where the case is returnable on appeal);

7 In re Davis, 87 8.W.3d 794, 794 (Tex. App. Texarkana 2002, no pet.) quoting Tex. Gov’t Code § 73.002 (b)

which states that receiving appellate courts shall deliver, enter and render the opinions, decisions, and orders.

8 American Nat'l Ins. Co. v. IBM, 933 S.W.2d 685, 688 (Tex. App. San Antonio 1996, writ denied).

¥ dmerican Nat'l Ins. Co. v. IBM, 933 S.W.2d at 688.)

i(i American Nat'l Ins. Co. v. IBM, 933 S.W.2d at 688.); Tex. Gov't Code Ann. § 22.001 (a) (2) (6) (Vernon 2007).
Id.
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district.** By denying review of an appellate case, the Court may elect not to resolve splits of
authority among the Courts of Appeals, if any exist. It is critical to note that denial of review of
an appellate opinion by the Court does not indicate that the appellate court has correctly declared
the law in all aspects of the case which has been denied for review.”

Regardless of whether the Court has resolved a split of authority between several sister
appellate courts, receiving appellate court decisions containing valid orders and opinions on
remand to district courts should be fully complied with just as if the appellate district in which
the district court is situated had heard the appeal®® This is called the law of the case doctrine,
and both district courts and appellate courts (who originally had its case transferred) are bound
by the law of the case decided by the receiving appellate court.”> Appeals subsequent to the
disposition by the receiving appellate court should be made to the appellate court in which the
district court sits, and are governed in the framework of the law of the case.’® In short, the law of
the case always applies, except in limited circumstances.”” However, as will be shown below, the -
- law.of the case is inapplicable to the case at bar.

Therefore, if the Commission is to follow the principles of stare decisis and apply them
to this case it should follow its own precedent from Victoria Palms to allow parties to rely on
their previous decisions. Furthermore, the Commission should interpret the law as it believes it
should be interpreted, even if such application doesn’t follow appellate court decision, when
such decisions are clearly wrong. The only limiting factor would be the law of the case, which is
inapplicable to the present situation as will be explained below.

The ALJ also implies on page 10 of the PFD that the fact that the Supreme Court denied
further appeal would add force to the value of the case as precedent. The ALJ correctly states

that the law of the case is inapplicable because the Commission was not a party to the prior case

2 Id.; Tex. R. App. P. § 56.1 (b) (1) (stating that where the Court decides the petition contains no reviewable error that requires
reversa) or the issue is greatly important to the jurisprudence of the state, the Court will deny or dismissed a petition).

2 Tex. R. App. P. § 56.1 (b) (1).

2 In re Davis. 87 S.W.3d at 794.(where appellate court held it did not have jurisdiction to issue a writ of mandamus
effective in another appellate jurisdiction finding the powers of appellate courts are explicitly defined by statute).

B Barrows v. Ezer, 624 S.W.2d 613, 616 (Tex. Civ. App. Houston 14th Dist. 1981, no writ).

% Barrows v. Ezer, 624 S.W.2d 613 at 616. (holding the law of the case applies to the case on retrial and on
subsequent appeal); Smith v. City Nat’l Bank of Wichita Falls, 132 S.'W. 527, 528 (Tex. Civ. App.—Texarkana
1910, no writ) (holding the jurisdiction that was transferred is the power to hear only the issues transferred, not
subsequent issues).

Y Connecticut General Life Insurance Co. v, Bryson. 219 S.W.2d 799, 799 (Tex. 1949) (the law of the case will not
apply where the decision on former appeal was clearly erroneous);
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(additionally, the case was not decided by the highest court in the state). However, the ALJ is
incorrect in stating that denying the writ adds to the power of the precedent to the incorrectly
decided cases. The Texas Supreme Court has addressed the value such a denial in 2006. The

Court wrote:

The 'law of the case' doctrine is defined as that principle under which questions of
law decided on appeal to a court of last resort will govern the case throughout its
subsequent stages." Hudson, 711 S.W.2d at 630.[**6] We have held that
declining to review a case is not evidence that the Court agrees with the law as
decided by the court of appeals. See Trevino v. Turcotte, 564 S.W.2d 682, 685, 21
Tex. Sup. Ct. J. 263 (Tex. 1978) (holding that a court of appeals' conclusion was
not binding under the "law of the case" doctrine when the petitioner's first writ of
error was denied by this Court as "writ refused, no reversible error"); City of
Houston v. Jackson, 192 S'W.3d 764, 774, 49 Tex. Sup. Ct. J. 492, 2006 Tex.
LEXIS 258 at *12 (Tex. 2006) (holding that even though a previous petition for
review on the matter was dismissed by this Court, the Court could review the
'issue in a later petition to this Court after remand). The denial or dismissal of a -
. petition does not give any indication of this Court's decision on the merits of the .~ -.. ~ -
issue. See TEX. R. APP. P. 56.1(b)(1); Matthews Constr. Co., Inc. v. Rosen, 796
S.W.2d 692, 694 n. 2, 33 Tex. Sup. Ct. J. 723 (Tex. 1990). Since the "law of the -
case" doctrine is inapplicable, we will address Loram's complaint that it owed no

duty.

Loram Maintenance of Way, Inc., v. Ianni, 210 S.W. 3d 593, 596 (Tex. 2006).

IV. The Commission has already determined that section 13.042(d) does not give it
jurisdiction over appeals of customers of a city owned utility who reside within the city

The controversy in the Victoria Palms Resort case is very similar to the case at hand.
Judge Newchurch described thé case as follows: “Victoria contends that [the City of] Donna
overcharged it for water and sewer service in the past, over-collecting approximately $200,000
due to a faulty water meter, and is wrongfully demanding $97,500 in additional overcharges . . .
28 In that case, the City of Donna owned the utility and relied on the decision in the Flagship I
case to get Victoria Palms’ district court case dismissed. Judge Newchurch found that the TCEQ
had no jurisdiction over the case.

Judge Newchurch was fully aware of the appellate cases that held that the TCEQ did

have jurisdiction over these types of cases. He noted, however, that no Austin Court of Appeals

B Ex. 3 at3.
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or Texas Supreme Court case has ever held that such jurisdiction exists. At the time he wrote the
PFD, there were two cases that held the TCEQ had jurisdiction over these matters, Flagship 1
and Flagship Hotel, Ltd. vs. City of Galveston, 117 SW.3d 552 9Tex. App.—Texarkana 2003)
(hereinafter Flagship IN®. (The differences between the two Flagship cases are primarily
procedural and an extended discussion of such differences is immaterial for the purposes of this
brief). Judge Newchurch properly determined that even though great deference should be given
to the Texarkana and First District, Houston Courts of Appeals, when their opinions are so
contrary to law, their decision should not be followed because they are not binding on the
Commission.

In Victoria Palms Resort, Tudge Newchurch explained that the doctrine of res judicata
did not apply to the case because there was 10 complete identity of parties.’® Similarly, in the

present case, there is no complete identity of parties. Neither the State of Texas nor.the TCEQ

were parties to the Flagship'cases.31 Judge Newchurch also illustrates that the doctrine of stare: .

decisis is inapplicable because the dél:ision is not one of the Texas Supreme Court or the Austin "~ - -

Court of Appeals.

The Victoria Palms Resort PFD also explains that section 13.042 of the Texas Water
Code doesn’t give the TCEQ jurisdiction over rates charged by a city owned utility for customers
residing within the city limits. Section 13.042(d) is the statute relied on in both Flagship cases.
As explained above, section 13.042(d) describes the original and appellate jurisdiction over
“water and sewer utilities.” The definition of “water and sewer utilities” explicitly excludes
municibally owned utilities. As the PFD points out, the fact that 13.042(d) doesn’t apply to
municipally owned utilities is driven home by section 13.042(f). That section provides as

follows:

[Water Code, chapter 13, subchapter C, regarding jurisdiction over water rates
and services] does not give the commission power or jurisdiction to regulate or
supervise the rates or service of a utility owned and operated by a municipality,
directly or through a municipally owned corporation, within its corporate limits . .
. except as provided by this code.”

¥ Attached as Exhibit 6

O 1d at 13.

rd

32 TEXAS WATER CODE ANN. § 13.042(f) (Vernon 2000).
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Flagship I held that the phrase “except as otherwise providéd by this code,” bootstrapped up to
incorporate subsection (d) of that same section. Such an interpretation is untenable, because it
would render subsection (f) a nullity.

Making it even clearer that section 13.042 doesn’t establish the Commission’s
jurisdiction over the present case are Texas Water Code sections 13.043(a) and (b). To begin
with, section 13.043 is the appropriate location to find grants of appellate jurisdiction to the
TCEQ. Section 13.042 is aimed primarily at describing the jurisdiction of municipalities with
references to how the TCEQ’s appellate jurisdiction relates to that municipal jurisdiction. By
contrast, section 13.043 relates directly to the TCEQ’s appellate jurisdiction. Section 13.043(a)
specifically provides that “[a]ny party to a rate proceeding before the governing body of a

municipality may appeal the decision of that governing body to the commission. This section

does not apply to a municipally owned utility.™? Section 13.043(b) makes what is already

crystal clear even clearer. It provides that ratepayers of certain entities may appeal the rate -

decisions of governing bodies such as a municipality. Section 13.043(b)(3) describes the
agency’s appellate power over municipal decisions on the rates of a municipally owned utility.
Specifically, the section provides that ratepayers may appeal a decision regarding a “municipally
owned utility, if the ratepayers reside outside the corporate limits of the municipality.”* If the
interpretation of the Flagship cases is allowed to stand, these portions of section 13.043 become
nullities.

Judge Newchurch’s PFD concludes as follows: “The ALJ concludes that the Commission
has no jurisdiction over disputes concerning a municipally owned utility’s rates within the
municipality’s corporate limits.”*> After the Commission considered the PFD at the April 28,v
2004, agenda, the Commission adopted the proposed order verbatim. That Commission order,
- dated May 14, 2004, is attached hereto as Exhibit 4. It provided, in finding of fact 18, that
“[a]bsent a specific exception in the Water Code the Commission has no jurisdiction of any kind
over a municipally owned utilities rates or services within the municipality’s corporate limits.” In

Conclusion of Law No. 24, the Commission further stated “[r]ead in context and considering all

3 Jd. § 13.043(a) (emphasis added).

> Id. § 13.043(b)(3).

- ¥ Ex. 3 at23
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of Water Code Chapter 13, Water Code § 13.042(d) does not give the Commission appellate
jurisdiction to review the rates, operations, or services of a municipality when it acts as a
municipally owned utility because such a municipality, by statutory definition is not a “water or
sewer service utility.” This previous decision of the Commission has already directly answered
the question certified by the ALJ.

Another ALT’s PFD supports the ED’s position in this case.’® ALJ Gary W. Elkins has
also issued a PFD on this issue in a second attempt by Victoria Palms Resort, Inc. to assert that
the TCEQ has jurisdiction when it does not. ALJ Elkins found that the Thirteenth Court of
Appeals decision could no more force the Commission to take jurisdiction of the case than the
First Court of Appeals decision did.*" He also rejected the argument that the “law of the case”
applied.*® The parties settled the case before it reached the Commission’s agenda.

Because the Commission has -already decided that: the Flagship cases do not give it

jurisdiction over in-city customers’ appeals from city decisions on a rate of a municipally owned

< utility, and because the statutes make it abund'ahtly clear that the Flagship Texas. cases were ' ..

decided incorrectly, the ALJ could have dismissed the case at bar on the grounds that the
Commission does not have jurisdiction over the matter. Instead, the ALJ has asked the

Commission to revisit its decision.

IV Conclusion and Prayer

WHEREFORE, PREMISES CONSIDERED, the ED respectfully requests the
Commission to make it abundantly clear that it has no jurisdiction of any kind over a municipally

owned utilities rates or services within the municipality’s corporate limits.

Respectfully submitted,

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Robert Martinez, Director

3¢ Attached as Exhibit 7
37 Ex. 7at3
®Ex.7at8
14
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TCEQ Jurisdiction over Utility Rates
and Service Policies

The tables in this publication summarize the Texas Commission on Environmental Quality’s (TCEQ) jurisdiction over the
rates charged, areas served, and customer service policies followed by retail public utilities owned by cities, counties,
districts, water supply or sewer service corporations, and investors. For definitions.of the terms and abbreviations used in

this publication, look below the table on page 2.

What jurisdiction does TCEQ have over retail rates charged by a water or sewer utility?

If the utility is owned by a(n) ...

What type of jurisdiction does the TCEQ

have over its retail rates?
(Note: the TCEQ has appellate jurisdiction over

wholesale rates charg

ed by one utility to another.)

Is customer
notice of a retail
rate change

Original Appellate required?

'with customers inside
City citylimis e MNoo e

‘iwith customers outside No - Yes, if 10% of customers i
. city limits o outside the city limits protest |
County (otherthan an ‘affected county”) No No N
Affected County (within 50 miles of the US- N Yes, if 10% of customers Yes*
Mexico border) © protest es

;w_ith .customers inside No Yes, if 10% of customers No
District (district o protest o

‘with customers outside N' Yes, if 10% of customers Yes*
o disict e protest | '*
Water Supply Corporation (WSC) No Yes, if 10% of customers No
(fnotexempt) ol B protest  ____|_
ExemptwSC ... No No .. | . No

L No, unless the city | Yes, if 10% of customers

o surrenders its rotest or if a party to'a rate
g]t\ilﬁtsytc()lg%\;\lmd Inside a city jurisdiction to the - Féase before thpe p?{y file; an ves
(if not exempt) e TCEQ appealtothecity'sruling |
' Outside a city Yes Not applicable. Yes
Exempt [OU No - '  Yes, if 50% of customers No

protest.

* This nolice must lell the old rales, the new rates, and the.dale the new rales take effect. The TCEQ recommends thal customers be told of their right

to appeal.

On page 2, find information on these topics:

m When must utilities obtain a2 CCN and observe TCEQ tariff and service policies?

® Terms used in this publication
m [Jow to learn more

Texas Commission on Environmental Quality + PO Box 13087 * Austin, Texas + 78711-3087

The TCEQ s an equal opportunily/alfirmalive action employer. The agency does nol allow discrimination on the basis of race, color, religion, nalional origin, sex, disabilily, age, sexual orientation or veleran
slalus. In compliance with lhe Americans with Disabililies Acl, this document may be requesled in alternale formats by contacling the TCEQ al 512/239-0028, fax 239-4488, or 1-800-RELAY-TX (TDD), or
by writing PO Box 13087, Austin, Texas 78711-3087. Authorization for use or reproduction of any original material contained in this publication, i.e., not oblained from other sources, is freely granied. The

Commission would appreciale acknowledgment.
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Whén must utilities obtain a CCN and observe TCEQ tariff and service policies?

5 Do TCEQ Tariff
If the utility is owned by a{n) ... : Is a CCN Required? and Customer Service Policies

- . Apply?
wilhin 50 miles of the ~ + - : BN
County US-Mexico border - o Yes CiLnlaves
‘ :elnsevbvherre in Texas : o ,NQ:J;_, o ' : A No
|District s Net g No
WSC (if not exempt) o J ~ Yes v NO but mLISt fll_(%*‘girlff”WIth TCEQ
Exempt W$C_ » L Water, No*; Sewer, Yes No, but must file tariff with TCEQ
10U (inot exempl) ‘lnsmle a cny ‘ ~ _Yes . Yes, |f c1ty doesvnot adopt |ts own
’ 3Oul51deactly b Yes

Watcr No*; -Séwer Yes ,
* Yes, if retail service is provided within another retail public utility’s lawful service area.

Ekempt IoU

Terms used in this publication:

- Affected County. Counties within 50 miles of the US-
Mexico border, Chapter 13 of the Texas Water Code gives
these counties specific authority to piowde water or sewer
utility service.

Appellate Jurisdiction. Circumstances where the
TCEQ has the authority to review and either approve or
modify the decision of another authority after receiving an
appeal from affected customers or parties.

CCN—Certificate of Convenience and Necessity.
Issued by the TCEQ, authorizes a utility to provide water
or sewer utility service to a specific area and obligates the
utility to provide continuous and adequate service to
every customer who requests service in that area.

District. A “district” created by the Legislature or
under the Texas Water Code. There are various types,
such as MUD (municipal utility district), FWSD (fresh
water supply district), WCID (water control and
improvement district), or SUD (special utility district).

Exempt IOU or Exempt WSC. A water utility or
water supply corporation with fewer than 15 potential
service connections. The exemption (from the
requirement to obtain a CCN) cloes not apply to sewer
utilities, -

10U, Investor-Owned Utility, * A retail public utility

owned by an individual, partnership, corporation or
hoineowners association. ) )

Original Jurisdiction. Circumstances where the
TCEQ has the authority to review and approve or modify

the rates charged by an individual or corporation for water

oI sewer services. , :
Potable Water, Water that meets state standards for
drinking water, whether consumed or not.

Ret'u] Public Utility. Any person, corporation, public

-~ utility, water supply or sewer service corporation,

municipality, political subdivision, or agency operating, -
maintaining, or controlling in this state facilities for

_providing potable water service or sewer service, or both,

for compensation.

Retail water or sewer utility service. Potable water -
service or sewer service, or both, provided by a retail
public utility to the ultimate consumer for compensation.

Tariff. A document listing the rates charged by and
related service policies practiced by a u‘uhty )1ov1clmg
retail service.

WSC-Water Supply Corporation. A nonpjoftwatm
supply or sewer service cor p01ation owned and contlolled
by its members.

Wholesale Utility. A utility that sells ]3otable water
service or sewer service to a retail public utility thm is not
the ultimate consumer of the service,

How to learn more:

»  See Chapter 13 of the Texas Water Code, titled
Water Rates and Services

n  Call oﬁr Utilities & Districts Section at
512/239-4691

n  Send us a fax at 512/239-6972

w  Or visit our Web site at www.tceq.state.tx.us

TCEQ Jurisdiction over Utility Rates and Service Policies
TCEQ publication RG-245 m Revised October 2004
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LEXSEE 73 S.W.3D 422

THE CITY OF GALVESTON, Appellant v. FLAGSHIP HOTEL, L'TD., Appellee

NO. 01-01-00448-CV

COURT OF APPEALS OF TEXAS, FIRST DISTRICT, HOUSTON

73 S.W.3d 422; 2002 Tex. App. LEXIS 1936

March 14, 2002, Opinion Issued

SUBSEQUENT HISTORY: Subsequent appeaI at, Re-
manded by Flagship Hotel v. City of Galveston, 2003
Tex. App. LEXIS 8488 (Tex. App. Texarkana, Oct. 2,
2003)

PRIOR HISTORY: [**1] On Appeal from the 405th
District Court. Galveston County, Texas. Trial Court
Cause No. 98CV0795.

City of Galveston v. Flagship Hotel 2000 Tex. App.
LEXIS 8188 (Tex. App. Houston 14th Dist., Dec. 7, 2000)

DISPOSITION: Temporary injunction vacated.

CASE SUMMARY:

PROCEDURAL POSTURE: The 405th District Court,
Galveston County, Texas, granted a temporary injunction
in favor of appellee hotel and against appellant city. The
appeal followed.

OVERVIEW: The city raised the issues: (1) whether the
trial court lacked jurisdiction to grant the instant injunc-
tion; and (2) whether the hotel met its burden of proof
sufficient to justify the trial court's grant of a temporary
injunction. It also contended the hotel owed payment for
water provided and failed to comply with the procedures
in disputes for water disconnection based on nonpay-
ment. The water code vested the city with exclusive
original jurisdiction over the dispute, and the Texas
Natural Resource Conservation Commission (TNRCC)
with exclusive appellate jurisdiction. Thus, the doctrine
of primary jurisdiction did not apply. Under Tex. Water
Code Ann. § 13.042(f), the TNRCC had no power to re-
verse a decision by the City to shut off its water. That
section merely limited TNRCC's power to enforce the
legislative purpose of the water code to assure rates, op-
erations, and services are just and reasonable and to the
retail public utilities. The code provided TNRCC with
the authority to issue emergency orders. Thus, instead of

seeking emergency relief through the courts, a municipal

“water customer could seek similar relief from TNRCC,

after exhausting its administrative remedies.
OUTCOME: The appeals court vacated the injunction.

LexisNexis(R) Headnotes

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

[HN1] An applicant for a temporary 111_]111’101:101’1 must es-
tablish it has a probable right to the relief sought and it
will suffer a probable injury in the interim pending trial
on the merits.

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

[HN2] The decision to grant or deny a temporary injunc-
tion lies within the sound discretion of the trial court, and
an appellate court will not reverse that decision absent an
abuse of discretion.-An erroneous application of the law
to undisputed facts will constitute an abuse of discretion.

Governments > Legislation > Interpretation

[HN3] Matters of statutory construction are ques‘nons of
law for the courts to decide. An appellate court's objec-
tive in construing a statute is to determine and give effect
to the intent of the lawmaking body. In so doing, the
court looks first to the plain and common meaning of the
statute's words. It also construes the statute in the light of
the entire body of law existing at the time of its enact-
ment. Further, the court considers the entire statute, not
simply the disputed portions. Each provision must be
construed in the context of the entire statute of which it is

"EXHIBIT
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a part. The court also should not adopt a construction that
would render a law or provision absurd or meaningless.

Governuments > Legislation > Interpretation

[HIN4] In construing a statute, a court may consider the
(1) object sought to be obtained; (2) circumstances under
which the statute was enacted; (3) legislative history; (4)
common law or former statutory provisions, including
laws on the same or similar subjects; (5) consequences of

a particular construction; (6) administrative construction -

of the statute; and (7) title (caption), preamble, and
emergency provision. Tex. Gov't Code Ann. § 311.023
(Vernon 1998).

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Administrative Law > Separation of Powers > Primary
Jurisdiction

Civil Procedure > Jurisdiction > Subject Matter Juris-
diction > General Overview

~ [HNS5] Primary jurisdiction is an adnnmstxatlve law doc—
trine that arises when a court and an agency have concur-
rent original jurisdiction over a dispute. The theory is
that when the legislature delegates the power to an-ad-
ministrative body to regulate a particular industry or
business, the courts may not or will not interfere until the
board or bureau has had an opportunity to pass upon the
matter .and has remedied, or attermpted to remedy, the

situation. Two of the main arguments supporting this-

theory are: (1) that the commission, board or bureau is
staffed with experts trained in the handling of the com-
plex problems presented, and. (2) great benéfit is to be
derived from a uniform interpretation of laws, rules and
regulations by an administrative body whereas different
results might be reached under similar fact:situations by
various courts or juries.

A(lmmtstl ative Law > Sep(tmtt(m of Powets > Jurisdic-
tion

Administrative Law > Separation of Powers > Primary
Jurisdiction

Civil Procedure > Jurisdiction-> Subject Matter Juris-
diction > General Overview -

[HING] The purpose of the primary jurisdiction doctrine
is to assure that the agency will not be bypassed on what
is especially committed to it. However, where an issue is
inherently judicial in nature, the courts are not ousted
from jurisdiction unless the legislature, by a valid statute,
has explicitly granted exclusive jurisdiction to an admm~
istrative body.

Energy & Utilities Law > Utility Companies > Rates >
General Overview

[HN7] See Tex. Water Code Ann. § 13.001 (Vernon
2000)

Energy & Utilities Law > Utility Companies > Con-
tracts for Service

Energy & Utilities Law > Utility Companies > Service
Terminations

{HN8] A municipality may discontinue a customer's wa-

ter service for nonpayment of charges for services pro-
vided. Tex. Water Code Ann. § 13.250(b)(1) (Vernon
2000).

Admninistrative Law > Judicial Review > Reviewability
> Jurisdiction & Venue

Civil Procedure > Jurisdiction > Subject Matter Juris-
diction > General Overview -

Energy & Utilities Law > Utility Compauies > Rates >
General Overview

[HN9] See Tex. Water Code Ann. §1 3.042 (Vemon

2000).

Energy & Utilities Law > Utility Companies > Con-
tracts for Service

[HN10] Tex. Water Code Ann. § 13.002(21) (Vernon
2000) defines "services," in part, as any act performed,
anything furnished or supplied, and any facilities or lines
committed or used by a retail public utility in the per-
formance of its duties under this chapter to the public.

Administrative Law > Agency Rulemaking > Geneml
Overview

Energy & Uttlmes Law > Ul‘lltty Compames > Genc; al
Overview

Governments > Public Improvements > General Ovel-
view

[HN11] An "01del" ofa 1numc1pahty is the whole or part
of the final disposition, whether affirmative, negative,

_injunctive, or declaratory in form, of the regulatory au-

thority in a matter other than rulemaking, = Tex. Water
Code Ann. § 13.002(14) (Vernon 2000).

Administrative Law > Judicial Review > Reviewability

> Exhaustion of Remedies

Administrative Law > Separation of Powers > Primary
Jurisdiction

Civil Procedure > Jurisdiction > Subject Matter Juris-
diction > General Overview
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[HN12] When the legislature vests exclusive jurisdiction
in an agency, exhaustion of administrative remedies is
required before a party may seek judicial review of an
agency's action.

Governments > Local Governments > Administrative
Boards

Governments > Public Improvements > General Over-
view

Real Property Law > Ownership & Transfer > Public
Entities

[HN13] See Tex. Water Code Ann. § 13.042(f) (Vernon
2000).

" Energy & Utilities Law > Utility Companies > Con-
tracts for Service

Energy & Utilities Law > Utility Companies > Service
Terminations :

[HN14] See Tex. Water Code Ann. § 13.041(d)(1)
(Vernon 2000).

COUNSEL: For Appellant: William S. Helfand, Ma-
genheim, Bateman, Robinson, Wrotenbery, Helfand,

Houston, TX. Kevin D. Jewell, Magenheim, Bateman &

Helfand, Houston, TX.

For Appellee: J. Michael Fieglein, Law Office of J. Mi-
chael Fieglein, Galveston, TX. Lee M. Larkin, Debrowski
& Associates, L.L.P., Houston, TX.

JUDGES: Terry Jennings, Justice. Panel consists of Jus-
tices Wilson, Jennings, and Duggan. *

4  The Honorable Lee Duggan, Jr., retired Jus-
tice, Court of Appeals, First District of Texas at
Houston, participating by assignment.

OPINION BY: Terry Jennings

OPINION

[*423] In this accelerated case, the City of Galves-
ton appeals from the trial court's grant of a temporary
imjunction in favor of Flagship Hotel, Ltd. ("Flagship").
The City raises two issues on appeal: (1) whether the
trial court lacked jurisdiction to grant an injunction on
this matter; and (2) whether the hotel met its burden of
proof sufficient to justify the trial court's grant of a tem-
porary injunction. '

We vacate the temporary injunction granted by the
trial court.

Factual and Procedural Background

The City of [**2] Galveston owns the premises
known as the Galveston Marine Park and Pier, which
includes the Flagship Hotel. In September 1998, Flag-
ship, the lessee of the premises and operator of the hotel,
sued the City for breach of the parties' lease agreement.
One of several claims raised by Flagship is that the City
improperly made demand for payment of $ 196,291.15
for municipal water service provided to the hotel be-:
tween May 1990 and November 1995. Flagship argues
the disputed amount was never billed to it in the form of
a municipal water bill at any time from 1990 to 1995. It
claims that all water bills it received from the City were
paid in full. As part of its lawsuit, Flagship also sought a
declaratory judgment that the City's demand for the dis-
puted arrearage was in violation of a 1990 agreement it
had with the former Galveston city manager, Douglas W.
Matthews, to adjust its water bills. The City contends its
former city manager made the adjustments without the
approval of the Galveston City Council.

Upon request by Flagship, the trial court granted a
temporary restraining order enjoining the City from dis-
continuing water service to the hotel. At a hearing before
the trial court, exhibits, [**3] in the form of correspon-
dence between the City and the hotel, were presented to

‘the trial court, and established the City (1) first made

demand for payment of the disputed amount by letter
dated April 18, 1996, (2) sent a "Final Notice" demand
letter on March 17, 1998, and (3) delivered a 24-hour
discomnect notice to the hotel on March 21, 2001. Flag-
ship also presented the testimony of Matthews, as well as
its president, Daniel Yeh. The trial court [*424] found
in favor of Flagship, and granted a temporary injunction
against the City, pending final resolution of the dispute.

The City appealed the trial court's temporary injunc-
tion, and by our order of May 11, 2001, we enjoined the
City from terminating the water service to the hotel until
further order or the final resolution of this appeal.

The underlying dispute between the parties is not
presented to us. The parties agree that the dispositive
issue before us is whether the trial court had jurisdiction
to issue the temporary injunction to prevent the cessation
of water service to the hotel. In resolving this issue, we
must construe and apply the relevant provisions of the
Texas Water Code as a matter of law, and apply the law
to the undisputed [**4] facts.

Analysis

[HN1] An applicant for a temporary injunction must
establish it has a probable right to the relief sought and it
will suffer a probable injury in the interim pending trial
on the merits. Walling v. Metcalfe, 863 S.W.2d 56, 57
(Tex. 1993); City of Friendswood v. Registered Nurse
Care Home, 965 S.W.2d 705, 707 (Tex. App.--Houston
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[1st Dist.] 1998, no pet). [HN2] The decision to grant or
deny a temporary injunction lies within the sound discre-
tion of the trial court, and we will not reverse that deci-
sion absent an abuse of discretion. Walling, 863.S. W.2d
at 58; CRC-Evans Pipeline Int'l, Inc. v. Myers, 927
SW.2d 259, 262:(Tex. App.--Houston [1st Dist.] 1996,
no- writ). An erroneous -application of the law to undis-
_puted facts will constitute an abuse of discretion. City of
Spring Valley v. Southwestern Bell Tel. Co., 484 S.W.2d
579, 381 (Tex. 1972); Todd v. City of Houston, 41
S.W.3d 289, 294 (Tex. App. ~—Houston [1st Dist.] 2001,
pet. denied).

The temporaty injunction graﬁted by the trial court
in this case rests upon statutory construction of relevant
provisions of the [**5] Texas Water Code. [HN3] Mat-
ters of statutory construction are questions of law for the
courts to decide. Johnson v. City of Fort Worth, 774
S.W.2d 653, 656 (Tex. 1989). Our objective in construing
a statute is to determine and give effect to the intent of
the lawmaking body. * Liberty Mut. Ins. Co. v. Garrison
Countractors, Inc., 966 S.W.2d 482, 484 (Tex. 1998); City
of Houston v. Morua, 982 S.W.2d 126, 129 (Tex. App.--
Houston [1st Dist.] 1998, no pet.). In so doing, we look
first to the plain and common meaning of the statute's
words. Liberty Mut. Ins.,
Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996
S.W.2d 864, 865 (Tex. 1999). We also construe the-stat-
ute in the light of the entire body of law existing at the
time of its enactment. - City of Ingleside v. Kneuper, 768
S W.2d 451, 454 (Tex. App.--Austin 1989, writ denied).
Further, we consider the entire statute, not simply the
disputed portions. - Bridgestone/Firestone, Inc. v. Glyn-
Jones, 878 S.W.2d 132, 133 (Tex. 1994); Berel v. HCA
Health Servs. of Texas, Inc., 881 S.W.2d 21, 25 [**6]
(Tex. App.—-Houston [1st Dist.] 1994, writ denied). Each
~provision must be construed in the context of the entire
statute of whicli it is a part. Bridgestone/Firestone, 878
S.W.2d at 133. We also should not adopt a construction
that would render a law or provision absurd or meaning-
less. See Chevron Corp. v. Redmon, 745 S.W.2d 314,
316 (Tex. 1987); Mueller v. Beamalloy, 994 S.W.2d 855,
860 (Tex. App.--Houston [Ist Dist.] 1999, no -pet.).
[HN4] In construing a statute,.a court may consider the
(1) object sought to be obtained; (2) circumstances under
which the statute was enacted; (3) legislative history; 4)
common law or former statutory provisions, including
laws on the same or similar subjects; (5) consequences of
a particular construction; (6) administrative construction
of the statute; [*425] and (7) title (caption), preamble,
and emergency provision. TEX. GOV'T CODE ANN. §
311.023 (Vernon 1998).

We review the relevant provisions of the Texas Wa-
ter Code with these rules in mind.

966 S.W.2d at 484; see also

The City contends the doctrine of "primary jurisdic-
tion" applies to its dispute with Flagship. [HN5] Primary
jurisdiction is an administrative [**7] law doctrine that
arises when a court and an agency have concurrent origi-
nal jurisdiction over a dispute. Cash America Int'l, Inc.
v. Bennett, 35 S W.3d 12, 18 (Tex. 2000). The Texas Su-
preme Court has explained the theory of “pmnaly juris-
diction" as follows:

The theory is that when the Legislature has dele-
gated the power to an administrative body to regulate a
particular industry or business, the courts may not or will
not interfere until the board or bureau has had an oppor-
tunity to pass upon the matter arid has remedied, or at-
tempted to remedy, the situation. Two of the main argu-
ments supporting this themy are: (1) That the commis-
sion, board or bureau is staffed with experts trained in
the handling of the'complex problems presented, arid (2)
great benefit is to be derived from a uniform interpreta-
tion of laws, rules and regulations by an administrative
body wheleas different results might be reached unde1
similar fact 31tuat10ns by various courts or Junes

Gregg v. Delhi-Taylor Oil Corp., 162 Tex. 26, 344
S.W.2d 411, 415 (Tex. 1961) (discussing jurisdiction of

" Railroad Commission). The courts have also noted

[HN6] the purpose of the "primary jurisdiction" [**8]
doctrine is to assure that the agency will not be bypassed
on what is especially committed to it. Foree v. Crown

- Central Petroleum Corp., 431 S.W.2d 312, 316 (Tex.

1968) (discussing jurisdiction of Railroad Commission).
However, where an issue is inherently judicial in nature,
the courts are not ousted from jurisdiction unless the
legislature, by a valid statute, has explicitly granted ex-
clusive jurisdiction to an administrative body. Gregg,
344 S.W.2dat4l5.

The legislative policy and purpose behind the crea-
tion of the Texas Water Code is expressed in the statute
itself, as follows:

[HN7] (a) This chapter is adopted to protect the pub-
lic interest inherent in the rates and services of retail pub-

- lic utilities.

(b) The legislature finds that:

(1) retail public utilities are by definition monopo-
lies in the areas they serve;

(2) the normal forces of competition that operate to
regulate prices in a free enterprise society do not operate
for the reason stated in Subdivision (1) of this subsec-
tion; and

(3) retail public utility rates, operations, and services
are regulated by public agencies, with the objective that
this regulation will operate-as a substitute [**9] for
competition.
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(c) The purpose of this chapter is to establish a com-
prehensive regulatory system that is adequate to the task
of regulating retail public utilities to assure rates, opera-
tions, and services that are just and reasonable to the
‘consumers and to the retail public utilities.

TEX. WATER CODE ANN. § 13.001 (Vernon 2000).

[HN8] A municipality may discontinue a customer's

water service for nonpayment of charges for services
provided. 7d. § 13.250(b)(1) (Vernon 2000). As noted
above, the City contends Flagship owes payment for
water provided by the City from 1990 to 1995. The City
has adopted ordinances setting out its procedures, and
[*426] a customer's recourse, in disputes over water

disconnection -based on mnonpayment. GALVESTON,

TEX., CHARTER art. II, § 36-69 (1960). It contends
Flagship has not complied with these procedures.

With regard to the issue of jurisdiction over disputes
regarding water service, section 13.042 of the Water
Code provides, in relevant part, as follows:

[HNO9] (a) Subject to the limitations imposed in this
chapter and for the purpose of regulating rates and ser-
vices so that those rates may be fair, [**10] just, and
reasonable and the services adequate and efficient, the
governing body of each municipality has exclusive origi-
nal jurisdiction over all water and sewer utility rates,
operations, and services ' provided by a water and sewer
utility within its corporate limits.

(d) The commission * shall have exclusive appellate

Jjurisdiction to review orders or ordinances of those nm-

nicipalities as provided.in this chapter.

1 [HN10] The Code defines "services," in part,
as "any act performed, anything furnished or sup-
plied, and any facilities or lines comumitted or
used by a retail public utility in the performance
of its duties under this chapter to . . . the public."
TEX. WATER CODE ANN. § 13.002(21) (Vernon
2000).

2 The "conmission" referred to is the Texas
Natural Resource Conservation Commission
("TNRCC"). Id. § 13.002(5) (Vernon 2000).

TEX. WATER CODE ANN. § 13.042 (Vernon 2000)
(emphasis added). .

[HN11] An "order" of a municipality [**11] is "the
whole or part of the final disposition, whether affirma-
tive, negative, injunctive, or declaratory in form, of the
regulatory authority in a matter other than rulemaking . .
LMId. § 13.002(14) (Vernon 2000).

We have found only one case discussing the issue of
jurisdiction in the context of the Water Code. In Jordan
v. Staff Water Supply Corp., 919 S.W.2d 833, 835 (Tex.
App.--Eastland 1996, no writ), a stockholder of a non-
profit water supply corporation sued to appoint a receiver
for the assets of the corporation, and alleged the corpora-

‘tion had failed to supply water and water meters to every

person living within the area served by the corporation,
and had improperly increased its water rates. Id. at §34.
The court held that, pursuant to the provisions of the
Water Code, the TNRCC had primary jurisdiction over
the claim of failure to provide universal service within its
served area, and had primary appellate jurisdiction over
the claim of improper rate increases. Id. at 835. The
court in Jordan did not discuss a municipality's attempt
to discontinue a customer's water service, and did not
address the issue of jurisdiction [**12] under section

©13.042.

Flagship points to Annett v. Sunday Canyon Water
Supply Corp., 826 S.W.2d 623, 626-27 (Tex. App.—
Amarillo 1991, writ denied), as standing, indirectly, for
the proposition that the trial court in this case had juris-
diction to grant a temporary injunction. Annett involved
the discontinuance of water service by a nonprofit water .
service corporation because of a customer's refusal to
install a check valve in the water line. Id. at 624. The
court held the water service provider was entitled to dis-
continue service under section 13.250 of the Water Code
for the customer's failure to comply with the provider's
"reasonable rules and regulations." Id. at 627. However,
the court did not address whether it had jurisdiction in
proceeding to consider the merits of the parties' dispute.

We find neither Jordan nor Annett instructive on the
issue before us. In addition, [*427] we conclude the
doctrine of primary jurisdiction is not applicable to this
case. As noted above, the doctrine of primary jurisdiction
presupposes the existence of concurrent jurisdiction be-
tween the courts and an agency. [**13] Here, the Water
Code vests the City with exclusive original jurisdiction
over this dispute, and vests the TNRCC with exclusive
appellate jurisdiction. Thus, the doctrine of primary ju-
risdiction does not apply here. [HN12] When the legisla-
ture vests exclusive jurisdiction in an agency, exhaustion
of administrative remedies is required before a party may

" seek judicial review of an agency's action. Bennett, 35

SW3datl5.

Following the plain meaning of the relevant provi-
sions of the Water Code, we conclude exclusive original
jurisdiction over the City's decision to shut off Flagship's

- water is vested with the City. Further, we conclude ex-

clusive appellate jurisdiction over the City's final disposi-
tion of this dispute is vested with the TNRCC.
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Flagship contends that, under section 13.042(f) of

the Water Code, the TNRCC has .no power to reverse a
decision by the City to shut off its water. We disagree.
Section 13.042(f) provides, as follows:

[HN13] This subchapter does not give.the: commis-
sion power or jurisdiction to regulate or supervise the
rates or service of a utility owned and operated by a mu-
nicipality, directly or through a municipally owned
[**14] corporation, within its corporate limits or to af-
fect or limit the power, jurisdiction, or duties of a mu-
nicipality that regulates land and supervises water and
sewer utilities within 1ts c01p01ate limits, except as pro-
vztled by this code.

. TEX, WATER CODE ANN..§ 13.042() (Vernon

2000) (emphasis added). As we hold, and as the City
concedes, section 13.042(d) vests appellate authority
over this dispute with the TNRCC. Section 13.042(f)
merely limits the power of the TNRCC to enforce the
legislative purpose of the Water Code "to assure rates,
operations, and services that are just and reasonable to
the consumers and to the retail public utilities." See id, §
13.001.

~ Further, and contrary to the assertions of Flagship,
relying on the provisions of the Water Code does not
leave a municipal water customer without recourse to

emergency relief, if necessary. The code provides the -

TNRCC with the authority to. issue emergency orders,
with or without a hearing:

[HIN14] To compel a water or sewer service provider
that has obtained or is required to obtain a certificate of
public convenience and necessity to provide continuous
and adequate water service, sewer [¥*¥15] service, or
both, if the discontinuance of the service is imminent or

has occurred because of the service provider's actions or
failure to act.

TEX. WATER CODE ANN. § 13.041(d){1) (Vernon
2000). * Thus, instead of secking emergency injunctive
relief through the courts, a’ mumnicipal water ‘customer
may seek similar relief from the TNRCC, after exhaust-
ing the administrative 1emcdles provided by the munici-
pality. :

3 The City is 1eq1ﬁ1ed to hold a certificate of
public convenience and necessity. Id § 13.242(a)
(Vernon 2000) :

We sustain the City's first issue on appeal. There-
fore, we need not address its second issue. -

Conclusion

We hold, pursuant to the clear provisions of the

" relevant sections of the Texas Water Code, the trial court

lacked jurisdiction over this specific dispute regarding

Flagship's alleged water service arrearage [*428] and

the City's intention to discontinue water service to the
hotel.

We do not address, and make no. comment regard-
ing, the merits of the underlying [**16] dispute between
the parties. Further, we do not hold that the trial court
lacks jurisdiction over any other claims brought by the
parties.

We vacate the temporary injunction granted by the
trial court, and we withdraw our order of May 11, 2001.

- Terry Jennings

Justice
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CITY OF DONNA

' PROPOSAL FOR DECISION

L INTRODUCTION |
Victoria Palms Resort, Inc., (Victoria) asks the Commission to review the rates it has
been and is being charged by the City of Donna (Donna) for water and sewer service within
Donna’s corporate limits.! Donna responds that it is a municipally-owned utility and the
Commission has no jurisdiction to supervise its rates within its corporate limits. For that reason, .
Donna asks the Commission to dismiss Viotorig’s Petition (Motion to Dismiss). The Executive

Director (ED) and the Public Iﬁteres_t Counsel (PIC) agree with Donna.

The Administrative Law Judge (ALJ) finds that the Commission has no jurisdiction to
review Donna’s rates within Donna’s corporate limits. He recommends that the Commission

gr.antvDomua’.s motion and dismiss Victoria’s Petition with prejudice to refiling.
IL. SUMMARY DISPOSITION LAW

Functionally, under the Commission’s rules, Donna’s motion to dismiss is a motion for

summary disposition. The Commission’s summary-disposition rule® provides:

Summary disposition shall be rendered if the pleadings, admissions, affidavits,
stipulations, deposition transcripts, interrogatory . answers,. .other - discovery
responses, exhibits and authenticated or certified public-récords, if any;‘on file in
the case at the time of the hearing, or filed thereafter and before judgment with the

'ED Ex. 1, Victoria Palms Resort, Inc.’s Petition for Review (Petition).

30 TEX. ADMIN. CODE (TAC) § 80.137 (2004).
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permission of the judge, show that there is no genuine issue as to any material fact
and the moving party is entitled to summary disposition as a matter of law on all
Or SoIne of the issues expressly set out in the motion or in an answer or any other

- response.’ . . . If the judge grants a motion for summary disposition on all parts of
an action, the judge shall close the hearing and prepare 2 proposal for decision.*

To determine that there is no genuine issue as to any material fact and dismiss Victoria’s Petition,
the Commission and the ALJ must accept each of Victoria’s material allegatlons as true.
Aooordmgly, for the sole purpose of ruling on Donna’s Motion to DISmlSS the ALI accepts as

true all of the material facts alleged by Victoria or that it agreed were true at a prehmmary

hearing.

For the sole purpose of ruhng on Donna’s motion, the ALJ has or is adm1tt1ng the

foﬂowmg info evidence: ‘ ' I

EXHIBIT | SHORT DESCRIPTION

EDEX. 1~ | Victora’s lv%ajtlitio]rl5

ED Ex. 2 Notice of prellmmary hearmg

Victoria EX 1 | . ”VIC’EOII& s Response to. Donna s Mot1on to. DlSl’l’llSS

| Aﬁ&itioﬁally, at the preihhihory hearing, the ALJ took official notioo of a Coroniission
emergency order and an exténsioh thereof, which are discussed in context below and which are
related to this dispute. In the text below, the ALJ also takes official notice of certain related
court activities, to which any objection should be filed as an exception 1o the proposal for

decision (PFD).

330 TAC § 80.137(c).
“30 TAC § 80.137(3).

5 dmitted at the preliminary hearing only for jurisdictional purposes, which would include Donna’s motion
to dismiss alleging that the Commission has no jurisdiction.

5A dmitted at the preliminary hearing only for jurisdictional purposes.
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I MATERIAL FACTS

Victoria js a Texas corporation. It oWns_ a mobile home patk, recreation and convention

facilities, a hotel, and a conference center located at 602 N. Victoria Road, Donna, Texas.”

Donna is a mumc1pahty in Hldalgo County, Texas, that owns and operates a Waier utility
and wastewater treatment and collectxon system in that county. Donna holds Water certificate of
convemonee and necessity (CCN) No. 12790 and sewer CCN No. 20825, which require it to
serve remdents of Donna. Victoria “is located w1th1n, is a “resident” of, and receives water and

sewer service from Donna.?

Victoria contends that Donna overeharged it for water and sewer service in the past, over-
collecting approximately $200,000 due to a faulty water meter, and is Wi‘ongfully demanding
$97,500 in additional overcharges (Billing Dispute). It maintains that these al}eged overcharges
violate the City of Donna’s tariff, are unreasonable, ﬁnjust; discﬁminatory and grossly exceed
rates chatged to other customers served by Donna. Donna refuses to credif Victoria with the
amount allegedly overcharged. Victoria also claims that Donna has recenﬂy enacted sewer rates
(New Sewer Rates)’ that will apply to Victoria, are not just or reasonabis fo Victoria, and are
unreasonably pleferentlal prejudicial, and discriminatory to Victoria (New Sewe1 Rate Dispute).
Victoria ceased paying Donna for water and sewer serv1ee several months ago. If contends that it

is simply trying to recoup what it has already overpaid Donna due to the faulty meter.

"ED Ex. 1, p. 2 et seq.
¥ED Ex. 1, pp. | and 2; and Victoria Ex. 1, p. 1.

®Ordinance No. 842, repealing Ordinance No. 837, which amended No. 772. See Victoria’s Respornse to
Motion, Exs. F1, F2, and F3.
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In response to Victoria’s nonpayment, Donna notified Victoria that its water services
would be disconnected for its failure to pay.'® On June 11, 2003, Victoria filed a suit in Hidalgo
County District Court, seeking a temporary injunction from the court ordering Donna not to
terminate Victoria’s water or sewer service and a declaration that Donna’s charges to Victoria
were unreasonable.’! Donna filed a plea to the Hidalgo County District Court’s jurisdiction,

12 After presenting oral argument to the

claiming that the Commission instead had jurisdiction.
Hidalgo County District Court, Victoria abandoned its effort'to-obtain a temporary injunction
from that court.”® Despite that abandonment, Donna ‘appealed the District Court’s-denial of the
plea to the jurisdiction, asking the Thirteenth Court of Appeals (Corpus Christi Appeals Court) to
‘revers’e' the ‘District-Court-and render judgement dismissing Victoria’s suit for lack of subject
vmatterjufisdictioﬁi“ On December 16, 2003, however, Domna moved to abate its appeal: -

. On June 27,2003, Donna terminated Victoria’s water and sewer service.!¢--On that same
day, Victoria filed its Petition,” in which it asked the Com:‘m'isvsion'to require:Donna to reinstate
and provide continuous and adequate water service for at least 30 days. : On June 27, 2003, the

Commission issued ‘an emergency order granting the emeérgency relief that Victoria- sought

- "Victoria Ex. 1, Ex. E, p. 4. -

"Victoria Palms Resort, Inc. v. City of Donna, No. C-1379-03-B (93" Dist. Ct., Hidalgo County, Tex. Jun.
11, 2003). See Victoria Ex. 1, Ex. D. '

"Victoria Ex. 1, Ex. B.
" BVictoria Bx. 1, Ex. E, p. 4 ef seq.

“City of Donna v. Victoria Palms Resort, Inc., No. 13-03-375-CV (Tex. App.—Corpus Christi, filed Sept.
18,2003.) See Victoria Ex. 1, Ex. E.

STExAS JUDICIARY ONLINE, WELCOME TO THE THIRTEENTH COURT OF APPEALS,
<http://www,131’hcoa.courts.s’cate.’rx.us/opinions/event.asp?EventID=452918> (Dec. 22, 2003). The ALJ is taking
official notice of this fact in this PFD. Any objection should be filed as an exception to the PFD.

$Victoria Bx. 1, p. 2.

ED BEx. 1.
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(Emergehcy Order).'* On July 28, 2003, the Commission affirmed and extended that emergency
order until December 24, 2004 (Extended Emergency Order)."”

On December 17, 2003, Viqtori,a. filed a motion with the ED askihg_. for' a further
extension of the Emergency-Order. This case bears the same Commission dockét number as the
Emergency and Extended Emergency Orders; however, the ALJ does not construe the request for
~ a further extension to be before the AL since, the ED has not referred it to SOAH and‘ since the

ED has at least arguable authority to grant it ex parte”

| In its Petition, Victoria also asked the Commission to 1'eviéw the ‘Billing. and the New
, S'ewér Rate Dis,putes“v aﬁd to declare that both the charges stemming from the Billing:-Dispute
and the New Sewer Rates are unreasonable and in violation of Donna’s Tariff. On November 20,
2003, Donna filed the Motion to Dismiss, asking the Commission to dismiss portions of
Victoria’s Petition relatihg to the Billing and the New Sewer Rate Disputes. Donna 'clairﬁed that
‘the Commission has no jurisdiction to review either dispute or to grant Victoria the relief it
secks. The Billing and New Service Rate Disputes and the Motion to Dismiss to dismiss them

are the subject of this case and PFD.

On September 22, 2003, the Commission’s Chief Clerk (Chief Clerk), at the request of
the BD, referred this case to SOAH for hearing, On September 26, 2003, the Cilief Clerk mailed

notice of a preliminary hearing in this case to Victoria, Donna, the ED, and the PIC.#? On

"In the Matter of an Emergency Order Concerning Victoria Palms Resort, Inc. and the City of Donna,
Docket No. 2003-0697-UCR, Emergency Order (Jun. 27, 2004).

‘ ®In t/ze. Matter of an Emergency Order Concerning Vicioria Palms Resort, Inc. and the City of Donna,
Docket No. 2003-0697-UCR, An Order Affirming and Extending the Emergency Order (Jul. 28, 2004),

230 TAC § 35.12.

2'When the Petition was filed, Donna had only proposed the New Sewer Ratés, but it subsequently adopted
them on August 5, 2003. See Victoria’s Response to Motion, Ex. F3.

»ED Ex. 2.
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October 27, 2003, the ALJ granted Victoria’s unopposed motion to refer this case to another
SOAH ALJ who would act as a mediator and conduct a mediated settlement conference with the
parties. The parties met with the mediator at least twice but were not able to resolve their core’

disputes.

~ On November 25, 2003, the ALJ held the noticed preliminary hearing, at which the

following appeared and were admitted as parties:

PARTY | REPRESENTATIVE

Victoria | J.W. Dyer

Donna | Ricardo J. Navarro

ED | Todd Burkey

PIC | Anne Rowland?®

The ALJ also held a second pre-hearing on December 11, 2003, to obtain a status report.
By December 15, 2003, the parties filed their responses to Dorna’s Motion to Dismiss, which

closed the record.

IV. THE COMMISSION HAS NO JURISDICTION OVER DONNA’S
RATES WITHIN DONNA’S CORPORATE LIMITS

Victoria contends that Water Code® §§ 13.041, 13.042, and 13.250 give the Commission
jurisdiction to consider and rule on the Billing and New Sewer Rate Disputes. For that reason, it
urges denial of the Motion to Dismiss. Both the ED and the PIC maintain that the Commission

has no such jurisdiction.

#Scott Humphrey also represents the PIC.

#TEX. WATER CODE ANN. (West 2003).
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Donna believes the Commission has no jurisdiction to review or rule on the New Sewer
Rate Dispute. Its takes alternative positions on the Commission’s jurisdiction to review and rule
on the Billing Dispute, but primarily argues that the Commission has no jurisdiction over it

either,”

As set out below, the ALJ concludes that the Commission has no jurisdiction to hear and
rule on either the Billing or the New Sewer Rate Dispute. Hence, he recommends that the
Commission grant Donna’s primary motion and dismiss Victoria’s complaint in its entirety.

A, Key Definitions

To properly analyze this jurisdictional dispute, one must first understand the definitions

= of certain key words and phrases that occur repeatedly throughout the involved statutes: These .

*Donna takes alternative positions because, as discussed at length below, two appellate courts have found
that the Commission has’ exclusive jurisdiction over a billing dispute between a municipally owned utility and its
custorner within the corporate limits and that a district court has no such jurisdiction over such a dispute. When
Victoria filed its suit against Donna in Hidalgo County District Court in June 2003 concerning the Billing Dispute,
Domna asked for a dismissal, arguing based on those appellate court decisions that the district court had no
jurisdiction. However, the Hidalgo County District Court demed Donna 8 motlon, and Donna appealed that ruling
to the Corpus Christi Appeals Count,

In this admlmstratlve case, however, Donna first learned that 1he ED believes that the earlier appellate
court jurisdictional decisions were incorrectly decided. The ED believes the Commission has no jurisdiction over a
dispute between a municipally owned utility and its customer within the corporate limits. Consequently, Donna
changed its legal position in this administrative case to primarily argue that the Commission has no jurisdiction over
the Billing Dispute. Donna’s Motion to Dismiss is based on that legal position. To avoid arguing inconsistent
positions at the same time, Donna recently asked the Corpus Christi Appeals Court to abate Donna’s appeal of the
Hidalgo ‘County District Court’s decision. :

Trying to cover all bases and its backside, Donna, on December 10, 2003, also filed a conditional motion to
dismiss this administrative case for lack of jurisdiction and a motion for severance. In that motion, Donna primarily
asks the Commission to dismiss both of Victoria’s complaints if the Commission declines to follow the prior
jurisdictional decisions by the appellate courts. If the Commission takes that course of action, Donna agrees to drop
its contention in the parallel case that the Hidalgo County District Court had no jurisdiction. Alternatively, if the
Commission finds, in accordance with the prior appellate court decisions, that it has no jurisdiction over the Billing
Dispute, Donna asks the Commission to dismiss Victoria’s New Sewer Rate complaint based on separate
jurisdictional argument. Given his recommendation in this PFD, the ALJ need not reach or discuss that separate
jurisdictional argument.
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terms are specifically defined in®® and for Water Code Chapter 13, in which all of the relevant
| juriédiotional statutes are located. Words and phrases that have acquired a particularfmeaning by
legislative definition must be construed accordingly.”” The definitions of the key words and
phrases are quite complex and some are not necessarily what .one would expect. As a result,

these key terms are sometimes used incorrectly, even occasionally by the ALJ. Below are the

definitions:

. “Municipality” means a 01ty ex1st1ng, created or organlzed under the: general home-rule,
or speo1a1 laws of th15 state;” : : ‘

. “Mun1c1pa11y owned ut111ty” means any utility owned operated, and controlled by a
municipality or by a nonproﬁt corporatmn Whose dlreotors are appomted by one or more
. mun101pa11t1es 8 ‘ : : : -
. “Retaﬂ pubhc utlht means any entity, including: a munioipality, "maintaining, or

controlhng in this state faolhnes for prov1d1ng potable water SErvice Or sewer. service, or
" both, for compensatlon : N : :

. “Water and sewer utility,” “public utility,” or “utility” means any person, other than a
mun101pa1 coxporanon and certain other entities, owmng or opera‘nng for, compensanon n
this state equipment or Facilities for the sale of potable water to ﬂ1e pubho or d1sposa1 of
sewage, or engaged in certain other ae‘nVl‘nes

«  “Service”  means, among other things; any act performed or anything furnished or
supplied by a retail pubhc utility in the performance of its duties, under Water Code.
Chapter 13;** and

BWater Code § 13.002. V_

TEX. GOV’T CODE ANN. (Gov’t Code) § 311.011(b) (West 2003).
BWater Code § 13.002(12).

®Water Code § 13.002(13).

OWater Code § 13.002(19).

*Water Code § 13.002(23).

2Water Code § 13.002(21).
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. “Rate” means, among other things, every compensation demanded, observed, charged, or
collected by any retail public utlhty for any service and any rules or practices affecting
that compensation.® : : : :

Applying these definitions to this dispute leads the ALJ to the following conclusions:

1. Donna is a “municipality,” a “municipally owned utility,” and a “retail public
utility” but not a “water and sewer utility,” a “public utility,” or a “utility;” '

2. . The potable water and sewage disposal that Donna provided to Victoria in the
past, leading to the Billing Dispute, and the sewage disposal that Donna has
provided and will provide to Victoria under the New Sewer Rates afe “services”

3. Both the compensation that Donna collected from Victoria in the past for the
water and sewer services that led to the Billing Dispute and the amounts that
Donna has demanded and will demand from Victoria for sewage service under the

‘New Sewer Rates are “rates”' and '

4. Both the Billing and New Sewer Rate Disputes are d1sputes over Victoria’s
“rates.” :

B. Court Decisions Finding that the Commission has Jurlsdnctwn over a Mumcxpallly
Owned Utnllty s Rates

No party suggests and the ALJ is unaware that the Texas Supreme Court, the Third Court
of Appeals (Austin Court of Appeals), or the Travis County District Court has ever held that the
Commission has jurisdiction over a municipally owned utility’s rates within the municipality’s
corporate limits. Moreover, the ALJ has searched for but found no SOAT case in which an ALJ
has ever found that the Commission has such jurisdiction. At the preliminary hearing in this
case, the ED represented that the Commission has never exercised such jurisdiction. No party

disputed the ED’s representation.

However, the First Court of Appeals (Houston Court of Appeals) and the Sixth Court of

Appeals (Texarkana Court of Appeals) have concluded that the Commission has exclusive

¥Water Code § 13.002(17).
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appellate jurisdiction over a dispute between a municipally owned utility and its customer within
that municipality’s corporaté limits concerning water service bills. If correct, those opinions .
would indicate that the Commission has jurisdiction over Victoria and Donna’s Billing and New

Sewer Rate Disputes.

In City Of Galveston v. Flagship Hotel, Ltd.*" (Flagship I), a hotel sued a municipally
owned utility, alleging that the' city was making an impropér demand for: payment for water -
service provided in the past to the hotel. Prior to trial on the underlying dispute, the trial court
issued a temporary restraining order enjoining the city from discontinuing water service to the
hotel. The city appealed, arguing that the trial court had no jurisdiction to issue that order. The
Houston: Court of Appeals agreed, finding that the Commission- had - exclusive. appellate . |

jurisdiction to'review a municipal utility’s decision to shut-off a customer’s water. .-

. Flagship Hotel, Ltd. v. City Of Galveston® (Flagship II) involved the same parties- and
underlying dispute as Flagship 1.“When it reached the underlying dispute, after the Houston
Court of Appeals’ decision in Flagship I, the trial court found that it had no jurisdiction and
dismissed the hotel’s underlying water-service billing complaint against the city. When the hotel
 appealed, the Texarkana Court of Appeals® agreed with the trial court. Relying without further
analysis Qn the Houston Court of Appeals’ reasoning in Flag&hip I, the Texarkana Court of -

Appeals concluded that the Commission had exclusive jurisdiction over such disputes.

73 S'W.3d 422 (Tex.App.-Houston [IstDist.] 2002, no petition).

»117 S.W.3d 552 (Tex.App.-Texarkana 2003, no pet. h.)(issued on October 2, 2003). Alternately, see
TEX A S Jupircili1aRY ONLINE, HTMTL OPINION,
<http://www.Gthcoa.courts.state. tx.us/opinions/HTMLopinion.asp?OpinionID=6881> (Dec. 15, 2003).

¥The case was transferred from the Houston to the Texarkana Appeals Court on January 10, 2003. TEXAS
JUDICIARY ONLINE, Si1xTH COURT OF APPEALS CASE MANAGEMENT,
<http://www.6thcoa.courts state.tx.us/opinions/case.asp?FilingID=5623> (Dec. 15, 2003). The ALJ is taken
official notice of this fact by way of this PFD. Any objection should be filed as an exception to the PFD.
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Obviously, Victoria and Donna’s dispute is very similar to the one underlying Flagship 1
and I, Both involve disputes between a municipally owned water utility and its customer over
water bills. Though neither opinion directly so states, it stfongly appears that the Flagship
customer received water service within the municipally oWned utility’s corporate limits because
the city owned and leased the land fo the customer where the customer received service. In
addition, the court in Flagship I discussed and interpreted Water Code § 13.042(f), which limits
the Commission’s: jurisdiction over a municipally owned utility’s rates and _servfces within the

municipality’s corporate limits. -

Moteover, the Flagship I Court, the Commi»ss’ion, and the ALJ agree that the Commission |
has some- jurisdiction over the water “service” of a municipally owned utility that has a-CCN,-
even within the municipality’s corporate limits. As the Court found in Flagship I, Water Code
§ 13.041(d)(1) authorizes the Commission to order a municipally owned u’tﬂity with a. CCN to
continue to serve a customer on an-emergency basis}" In fact, the Commission relied on Water
Code § 13.041 to issue the Emergency and Extended Emergency Orders requiring Donna to

provide continuous and adequate service to Victorja.*®

Tn Flagship I, however, the Houston Court of Appeals went beyond the specific issue that
was before it—which branch of the state government had jurisdiction over a “service” dispute
between a municipally owned utility and its in-city customer-to speak on an issue that was not
befbre it The court stated that the Commission would have exclusive appellate jurisdiction
over the city’s final disposition of the underlying billing dispute,” which concerned the city’s

“rates.” The Houston Court of Appeals interpreted Water Code § 13.042(d) as giving the

73 SW2d 422, 427 et seq.
*Emergency Order, pp. 1 and 2; Extended Emergency Order, p. 1.

¥The Court specifically noted that the underlying billing, 7.e. “rate,” dispute was not presented to it. 73
SW2d 422, 424.

073 §W.3d 422, 427 et seq.
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' Commission exclusive appellate jurisdiction over a municipally owned utility’s “rates.”*!

Because no ‘rate” jurisdiction dispute was before the court in Flagship /, that conclusion was

dicta that would normally be accorded little or no brecedential value:

However, in Flagship II, the underlying billing, i.e. “rate,” dispute-was finally before an
appellate court. Without further analysis, the Texarkana Court of Appeals -adopted the Houston
Court-of Appeals reasoning- in-Flagship I' and held that the Commission had exclusive'~

jurisdiction over that “rate” dispute.

© ' The ALJ hesitantly, respectfully, but’ firmly disagtees with the Houston -and Texarkana
Courts ‘of Appeal.” As set out below; the ALJ believes that the' Comrnission is not bound in-any-

way by the Flagship decisions and that they were incorrectly decided R R TRI
C. - The Commission Is Not Bound by the Flagship T or II Decisions -

" While the Commission should thoughtfully consider them, the ALJ believes that the
Commission is not legally bound to follow the éonclusion of the Houston and Texarkana Courts
of Appeal in Flagship I and II that the Commission has jurisdiction over a municipally owned
utility’s rates within the municipality’s limits. The Comnﬁssion is free to reach a different

conclusion.

First, the doctrine of res judicata does not bind eithet the parties in this case or the
Commission to the jurisdictional decisions in Flagship [ or II. Under the doctrine of res judicata,
a court’s judgement is final and cannot be further litigated in a subsequent suit between the same

parties or their privies.” Moreover, a judgment in favor of or against the state on a matter

473 W .3d 422, 426 ef seq.

2 ammonds v. Holmes, 559 S.W.2d 345 (Tex. 1977).
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affecting the interest of the public includes all citizens, whether they were parties or not, and is

treated as res judicata.®

However, none of the parties in the current case was either a party in Flagship I or Il or a

privy to any party in those cases.*

Moreover, for purposes of considering what might happen
should any party in this case seek judicial review of the Commission’s decision in this case,
neither the Commission directly nor the state of Texas generally was a party in either Flagship I

or /.

- Second, the Commission is not constrained by the doctrine of stare decisis. That doctrine
dictates that once the Texas Supreme Court announces a proposition of law, the decision is

generally considered binding precedent .on lower courts unless the Supreme Court .of Texas

45

overrules the earlier decision.” Similarly, a court of appeals will look to and follow its own

6 If a court of appeals

decisions as precedent if the. Supreme Court_ has not established .one:
reexamines a question decided by another court of appeals and disagrees with that decision, the
second court of appeals’ duty is to announce its disagreement with the prior. decision by the other

court.”

“Railroad Commission V. Arkansas Fuel Oil Co., 148 S, W.2d 895 (Tex. Civ. App.—Austin 1941), writ
refused, ' : '

“ A privy is one with an interest in a transaction, contract, or legal action to which one is not a party
arising out of a relationship to one of the parties. MERRIAM-WEBSTER ONLINE, MERRIAM- WEBSTER DICTIONARY
<hitp://www.m-~w.comv/cgi-bin/dictionary>, (2003). '

SSwilley v. McCain, 374 S.W.2d 871, 875 (Tex. 1964). .

SWilson v. Underhill, 131 SW2d 19 (Tex Civ. App., 1939) rev’d on other grounds, 155 SW2d 601; Wilson
v. Donna Irr. Dist., 8 SW2d 187 (Tex Civ. App., 1928) writ ref.

“"General American Life Ins. Co. v. Rios, 154 SW2d 191 (Tex. Civ. App, 1941), rev’d on other grounds
164 SW2d 521.
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It is important to note that any petition for judicial review of a Commission decision must

"be filed in the Travis County District Court*® and any appeal from a decision of that district court
| must be ﬁled in the Austin Appeals Court.” No Party suggests and the ALJ is unaware that the
Texas Supreme Court, the Austin Court of Appeals, or the Travis County District Court has ever

held that the Commission has appellate jurisdiction over a inu11icipally"éwne"d utility’s rates

. within the municipality’s limits.
D.  No Rate Jurisdiction under Water Code § 13.042

In Flagship 1, the Houston Court of Appeals primarily relied on Water Code § 1’3.042(d)

....

municipality’s corporate limits. That provision does give the Commission ‘appellate jurisdiction
to review orders and ordinances of certain muriicipalities regarding certain water and sewer rates

and services. Water Code § 13.042(d) states:

The commission shall have exclusive appellate jurisdiction(to review orders or
ordinances of those municipalities as provided in [Water Code Chapter 13]..

(Emphasis added).
Is Donna one of “those municipalities”? For several reasons, the ALJ thinks not.

~Words and phrases in the Wafer Code must be read in context™ and the entire statute is
intended to be effective.”’ In context, Water Codes § 13.042(d)’s reference to “those

municipalities” logically refers to the municipalities discussed.in the immediately preceding

“Govt” Code § 2001,176(b)(1).
®Gov’t Code §§ 22.201(d) and 22.220(a).
%Goy’t Code § 311.011(a).

- PGov’t Code § 311.021(2).
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portions of Water Code § 13.042. Those subsections, Water Code §§ 13.042 (a), (b), and (c)

- provide:

(a) Subject to the limitations imposed in [Water Code Chapter 13] and for the
purpose of regulating rates and services so that those rates may be fair, just, and
reasonable and the services adequate and efficient, the governing body of each
municipality has exclusive original jurisdiction over all water and sewer utility
rates, operations, and services prov1ded by a water and sewer utility w1th1n its
corporate limits.

(b) The governing body of a municipality by ordinance may elect to have the
commission exercise exclusive original jurisdiction over the wutility rates,
operation, and services of utlhtles within the incorporated limits of the
“municipality.-

(c) The governing body of a munlclpahty that surrenders its Junsdlcnon to the
commiission ‘may réinstate its jurisdiction by ordinance at any fime after fhe -
second anniversary of the date on which the .municipality surrendered its,
jurisdiction to the commission, except that the municipality may not reinstate its
jurisdiction during the pendericy of a rate proceeding before the comrnission, The
municipality may not surrender its jurisdiction again until the second anniversary
of the date on which the municipality reinstates jurisdiction.

(Emphasis added.)

Thus, a municipality has exclusive original jurisdiction over all “water and sewer utility”
“rates,” operations, and “services” provided by a “water and sewer. utility” within the
municipality’s oorpofaté limits, unless the municipality chooses to let the Commission regulatd
those activities 6f such “utilities.” In this Case, no patty even contends that Donna has
surrendered its original jurisdiction to the Commission. More importantly, as discussed above, a
“municipally owned utility,” like Donna, is excluded from the definitions of “water and sewer -
utility” and “utility.”* Thus, Water Code § 13.042’s original-jurisdiction provisions concern a

municipality’s regulation of other entities, not itself.

S Water Code § 13.002(23).
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In that statutory context, Donna is not one of “those municipalities,” as Water Code
§ 13.042(d) uses that phrase, when Donna’s own rates and services are in dispute. Accordingly,
Water Code § 13.042(d) does not give the Commission appellate jurisdiction over Donna’s -

orders and ordinances concerning its own rates and services.

In Flagship I, the Houston Court of Appeals noted that a municipality has exclusive

2% (¢

rates,”

original jurisdiction under, Water Code § 13.042(a) over all “water and. :sewer utility

5 However, the court did -

operations, and “services” within the municipality’s corporate limits.
not examine the definition of “water and sewer utility” and erroneously assumed that the phrase .
included a “municipally: owned utility,” which it does not. Based on that error, the -court
‘mistakenly assumed that Water Code § 13.042 was speaking abouﬁ jurisdiction over. a
municipality’s own rates within its corporate limits®* and that Water Code § 13.042((1) gave the

Commission exclusive appellate jurisdiction to review any order by the municipality concerning.

that municipality’s rates. That was incorrect.

Lest there be doubt, Water Code § 13.042(f) provides, absent a specific exception
elsewhere in the Water Code, that the Commission has no jurisdiction of any kind over a .

“municipally owned utility within its corporate limits. It states:

[Water Code, Chapter 13, Subchapter C, regarding jurisdiction over water rates
and services,] does not give the commission power or jurisdiction to regulate or
supervise the rates or service of a utility owned and operated by a municipality,
directly or through a municipally owned corporation, within its corporate
limits . . . except as provided by [the Water Code].

Of course the Flagship I Court believed that it had found such an exception m Water
Code § 13.042(d), in fact a very broad one, giving the Commission appellate jurisdiction over a

municipally owned utility’s rates. That led the Flagship I Court to construe Water Code

373 SW3d 426.

373 SW3d 427.
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§ 13.042(f) so narrowly thaf it virtually disappeared. The court found that Water Code
§ 13.042(f) only limited thé_ Commission’s appellate jurisdiction to ensuring that the
municipality’s rates, operations, and services were just and. reasonable, which is the overall
purpose of Water Code ‘Chapter 135 The ALJ cannot imagine what limitation on the

Commission jurisdiction would be left.

. If as the ALJ concludes, how.ever', Water Code § 13.042(d) does not give the Commission
appellate jurisdiction over a municipally owned utility’s ratés and services, there is no basis for
construing Water Code § i3.042(f) ‘s-o narrowly, To the contrary, Water Code § 13.042(f), aé it
more literally reads, broadly provides that the Commission has no jurisdiction, absent a specific
exception elsewhere, over a municipally owned utility’s rates or services within the

municipality’s limits.

The ALJ concludes that Water Code § 13.042 does not give the Commission jurisdiction

over disputes concerning Donna’s rates within Donna’s corporate limits.
E. No Rate Jurisdiction under Water Code § 13.041

Victoria also points to Water Code § 13.041(a) as giving the Cbmmission jurisdiction
over this case. It broadly provides: “The commission may regulate‘ and supervise the business of
every Watef_ and séwer,ﬁtil‘itsf ’withir,i its jgrisdictidn,. ..” (Emphasis added). Counteﬁntuiﬁvely,
however, as discﬁssed' above, a “riunicipally owned utility,” like Donna, is not a “water and
sewer utility." For that reason, Water Code § 13.041(a) ldoes not give the Commission any

jurisdiction over Donna’s rates.

As already mentioned, Water Code § 13.041(d)(1) does give the Commission some

jurisdiction over Donna’s “services,” but not jurisdiction over its “rates.” It provides:

SWater Code § 13.001(c).
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" The commission may issue emergency orders . . . to compel a water or sewer
service provider that has obtained or is required to obtain a certificate of
public convenience and necessity to provide continuous and adequate water
service, sewer service, or both, if the discontinuance of the service is imminent or
has occurred because of the service provider's actions or failure to act . . .

(Emphasis added.)

Under this continuous-service statute, it does not matter whether the certificated provider
isa mun1c1pa11ty or the customer re51des in or outside the c1ty s 11m1ts ‘Water or sewer serv1ce
prov1der is not deﬁned in the Water Code ‘and no party suggests that 1t has a technlcal meanmg
Aooordlngly, it 1s to be construed n context and accordlng to common usage ‘, as’ one that
provides, supphes or makes avaﬂable /water or sewer service. That would mclude a mumc1pa11y

owned utility like Dorma.

The Commission relied on”Water Code § 13. O41(d)(1) to’ 1ssue the Emergency and

Extended Emergency Orders requiring Donna to prov1de contmuous and adequate service to
Victoria.”® As the Commission noted in the Emergency Order, Donna has'a CCN from the
 Comumission®” Thus, the Commission had jurisdiction to issue the Emergency Order to Donna
under Water Cod_e § 13.041(d)(1). However, nothing i Water Code § 13,041(d)<1) or any other
portion of that section authorizes the Commission to regulate a municipally owned utility’s

“rates.”

The ALJ concludes that Water Code § 13.041 does not give the Connnission jurisdiction

over disputes concerning Donna’s rates within Donna’s cofporate limits.

%Gov’t Code § 311.011(a).

SMerriam-Webster OnLine, Merriam-Webster Dictionary, <http://www.m-w.com/cgi-bin/dictionary>,
(2003).

S*Bmergency Order, pp. 1 and 2; Extended Emergency Order, p. 1.

FWater CCN No. 12790 and sewer CCN No. 20825. See Emergency Order, p. 1.



SOAH DOCKEIT NO, 582-04-0252. Proposal for Decision Page 19
DOCKET NO. 2003-0697-UCR o '

F. Water Code § 13.043 Fuxther Emphasmes That the Commission Has No Appellate
Jurisdiction over Donna’s Rates

Water Code §§ 13.043(a) and (b) address who can appeal a municipality’s rate decnsmns
to the Commission. They also reempha31ze the ALI’s previous conclusions that the Commission
has no appellate jurisdiction over a municipally owned utility’s rates within the municipality’s

corporate limits. They state:

(a) Any party to a rate proceeding before the governing body of a municipality
may appeal the decision of the governing body to the commission. This
subsection does not apply to a mmunicipally owned utility. .
(b) Ratepayers of the following entities may appeal the deoxslon of the governing _
body of the entlty affecting the1r water, drainage, or sewer rates to . the-
commission: ‘
(1) anonprofit water supply or sewer service corporation . . .;

(2) a utility under the jurisdiction of a municipality inside the corporate
limits of the municipality;

(3) a municipally owned utility, if the 1atepayels 1es1de outside the
corporate limits of the municipality;

(4) a district or authority created under . . . the Texas Constitution . . .; and

(5) a utility owned by an affected county . . .

(Emphases added.)
G. No Rate Jurisdiction Under Water Code § 13.250

As Water Code § 13.042(f) allows, the Water Code does include exceptions to that
section’s general rule that the Commission has no jurisdiétion over a municipally owned utility’s
rates or services with the munici}iality’s limits, One of these in -~ § 3.0401(d)(1) -- was

discussed above.
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Similarly, Water Code § 13.250 provides:

(a) [With certain exceptions], any retail public utility that possesses . .. a
~ certificate of public. convenience and necessity shall serve every consumer
within its certified area and shaﬂ render continuous aud adequate service wrthm

the area or areas. ,
* sk ok

(c) Any di‘soontivnuance, reduction, or impairment of service, whether with or
without approval of the commission, shall be in conformity with and subject to
conditions, restrictions, and limitations that the commission prescribes.

(Emphasis added.)

As previously mdrcated a mumorpally owned utrhty’ 1s by deﬁmtron a retaﬂ pubho ‘
utility.”®® However, a mumolpahty need not obtam a CCN from the Comm1ssmn to provrde water -
or sewer servme & The Local Government Code authonzes a mumelpahty to purchase
oonstruot or operate a utrhty system 1ns1de or outsrde 1ts mumctp’al boundarles and to regulate
the system in a manner that protects the mterests of the mumorpahty However nothmg bars a -
municipality from obtammg a CCN if it w1shes one, generaﬂy to 1nh1b1t encroachment on 1ts

service territory by another provider.

If it chooses to obtam a CCN though a mumcmally owned utrlrty 18 SU.bJSC'[ to some
regula‘uon by the Comm1ssmn Water Code § 13.25 O 1s an example of that. Vtctorla pomts to
‘Water Code § 13. 25 0(c) and argues under it that Domla by obtammg a CCN has subjected itself
to full regulauon by the Commlssmn nclude regulatlon of Donna’s water and sewer rates. Of

course, Water Code § 13.250(c) says no such thmg

OWater Code § 13.002(19).

$1See Water Code § 13.242(a) and (b), which require “a utility, a utility operated by an affected county, or a
water supply or sewer service corporation” to obtain a CCN, which by definitions would not include a “municipally
owned utility.”

9TEX. LOCAL GOV’T CODE ANN. § 402.001(b) (West 2003).
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Water Code § 13.250(c) only speaks of Commission jurisdiction over “‘discontinuance,
reduction, or impairment of service.” The Commission, like any state agency, only has the
_speoiﬁo powers conferred on it by statute in clear and precise language.® Jumping from
jurisdiction over “discontinuance, reduction, or ’ifnpairment of sérvice” to rate regulatlon would
surely not meet that “clear and preciéé laixgﬁagé standaud especmlly in the face of Water Code
§ 13.042(f)’s presumptive prohibition of any Commission regulation of municipally owned

utilities.

The ALJ concludes that Water Code § 13.250 does not give the Commission jurisdiction

over disputes concerning Donna’s rates within Donna’s corporate limits.
H. No Other Exception to the Presumption Agaimst Jurisdiction

Other than Water Code §§ 13.041, 13, 042 and 13.250 dlscussed above, Victoria does not
cite any other statute that even arguably g1ves the Commission Jumsdmtlon ovet Dorina’s rates

within Dorma s corporate limits. The ALJ is not aware of any otliet such statute.
I Jurisdiction is not Suggested by the Commission’s Rules

To the extent any of the above statutes are ambiguous, the1r administrative construction
may be conmdered % Tn fact, the Supreme Court of Texas has mdloated that courts should give
great weight to a state agency’s construction of a statute that the agency is charged with

enforcing.®® Nothing in the Commission’s utility rules, however, indicates that the Commission

BSexton v. Mount Olivet Cementary Ass'n, 720 S.W.2d 129, 137-38 (Tex. App. — Austin 1986, writ ref*d
nr.e.)

$Gov’t Code 311.023(6)
S Ouick v City of Austin, 7 S.W.3d 109 (Tex. 1998).

%30 TAC Chapter 291.
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believes it has jurisdiction over rate disputes involving municipally owned utilities within their

corporate limits.

Th‘e‘Commissioﬁ"‘s appsal-of—ratemoking rule,*” which implements Wéter‘ Code § 13.043,
specifically provides that it does not apply to a municipally owned utility,%® unless the ratepayers
residé outside the municipality’s” corporate limits.” Similarly; the Commissioh’s customer- -
seWiCe—'and—prOteotioh rules” are generally-applicable only to “water and sewer atilities,””" 'which
under both the Commission’s rules” and the Water Code™ does not include “»ﬁiunicipally owned"
utilities”™ Tike Donna. - Moreover, the Commission’s billing rule,” which 'addresses billing
disputes,” does not include language that would make it applicable.to a municipally owned -

utility.

The ALJ concludes that the Comrmssmn s rules do not suggest that the Comrmssmn has

interpreted the Water Code as gwmg 1’[ JU.I‘lSdlCUOn over the rates of a municipally owned utility

within the municip ahty S corporate 11m1ts

730 TAC § 291.41.

%30 TAC § 291.41(a).

%30 TAC § 291.41(c)(3).

7930 TAC Chapter 291, Subchapter E.
7130 TAAC § 219.80.

230 TAC § 291.3(50).

" Water Code § 13.002(23).

7430 TAC § 291.87.

7530 TAC § 291.87(K).
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J. . ALJ’s Conclusion

The ALJ concludes that the Commission has no jurisdiction over disputes concerning a
mﬁnicipally owned utility’s rates within the municipality’s corporate limits. For that reason, he
also concludes that the Conumssmn has no jurisdiction over Vlctona 5 B1111ng D1spute or New
Sewer Rate Dispute with Donna, both of which are disputes concerning the “rates” of a
municipally owned utility within the municipality’s corporate limits. The ALJ recommends that
the Commission ;adoiot the attached Proposed Order, finding that the Commission has no
jurisdiction and granting Donna’s motion to dismiss Victoria’s complaint with prejudice to

A refiling. .
SIGNED January 8, 2004.

A & ks —

WILLIAM G. NEWCHURCH
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

LAGROUPS\WORKING\S 82\04\04-0252\04-0252-pfd.wpd



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER denying the petition of Victoria Palms Reésort, Inc. for review
of the rates that it has been and is being charged by the City of Donna;
TCEQ DOCKET NO. 2003- 0697-UCR; SOAH DOCKET NO.
582-04-0252

on ~ the Texas Commlsswn o Environmental = Quality

(“Commission” or “TCEQ”) c’oh’_’sidé:red' t:hjé;iaetition’of Victoria Paliis Reéért, In’c:, (Victoria) for
review of the rates that it Has been and is being ‘chargé'd' by the City of Détina’ (Dénha)” The
Petitih Was Presented 1o thé " Commission” with ‘& Proposal for Decision” by William G.
Newchurch, Administrative Law Judge (ALT) with the State Office of Adrhiistrative Hearings
(SOAH). Vittoria was represéited by J.W. Dyer, Domna was réprésented by Ricardo 1. Navarro,
the Executive Director (ED) was represented by Todd Burkey, and the Public Taterest Counsel
(PICY Swad Tepresenied By Anne Rowland, ~ '

““After considering theALI s Proposal for Deéision and the evidende and ‘arguments

presented, the Commission makes the following Firidings of Fact and Conclusions of Law: |
1. FINDINGS OF FACT

1. - Victoria is a Texas corporation.
2. Victoria owns a mobile home park, recreation and convention facilities, a hotel, and a

conference center located at 602 N. Victoria Road, Donna, Texas.
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1.

Donna is a municipality in Hidalgo County, Texas, that owns and operates potable water
distribution and wastewater tréatment and collection systems in that county.

Donna holds water Certificate of Cbﬁf/fﬁﬁi"éﬂp@ and Necessity (CCN) No. 12790 and
sewer CCN No. 20825, which require 1t to é'erve residents of Donna.

Victoria is located Within, 1s a resident of, and receives. water and sewer service from
Donna within Donna’s cotporate 1im‘it_s7

Victoria contends that Donna overcharged it for water and sewer service in the past, over-
collecting approximately $200,000 due to a faulty water meter, and is wrongfully
demanding $97,500 in additional overcharges (Billing Dispute).

Victoria maintains that theée alleged overcharg;:s violate the City of Dotma’s,tariff, are
unreasonable, unjust, digc’riminatmy; and grossly exqéed rates charged to other customers
served by Dénna.

Donna refuses to credit Victoria with the amount Victoria alleges it was Qve;charged.
Victoria also claims that Donna has recently enacted an ordinance setting new sewer rates
(New Sewer Rates) that will apply to Victoria; are not justor‘reas_onabl-e-to-"v ictoria, and
are um‘easohably preferential, prejudicial, and discriminatory to Victoria (New Sewer
Ra’ce Dispute).

Victoria ceased paying Donna for water and sewer .Service several months ago. It
contends that it is simply trying to 1'ecoup. what it has already overpaid Donna due to the
faulty meter.

In fesponse to Victoria’s nonpayment, Donna notified Victoria tha_t its water services

would be disconnected for its failure to pay.
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20.

On June 27, 2003, Donna-terminated Victoria’s water and sewer service.

On June 27, 2003, Victoria filed with the Commission and served on Donna a petition for
review in which it asked the Commission to require Donna to reinstate and provide
continuous and adequate water éervicc for at least 30 days to Victoria (Petition).

On Jun. 27, 2003, the Comrrﬁssion issqed an emergency order granting the emergency
relief that Victoria sought (Emergency Order).

On July 28, 2003, the Commission affirmed and exte_ndéd that emergency order until

December 24, 2004 (Extended Emergency Order).

In its Petition, Victoria also asked the Commission to review ‘cheBi'Iling and the New

Sewer Rate Disputes and to declare that both the charges stebmm_ing‘_fr;om the.Billing

- Dispute and the New Sewer Rates Dispute.are unreasonable and in yiq‘lation‘of Donna’s

Tariff. -

On Sepfember 22, 2003, the Commission’s Chief Clerk (Chief Cierk}’, at the request of
ihé 'ED, referred the Billing and New Service Rate Disputes to SOAH for hearing.
n“Sieptember":ZG, 2003, 'thé 'Cili@ft"_@‘lerk mailed notice of a_.pr_eliminaljf hearing inl this
case to Victoria, Donna, the ED, and the PIC. |

On November 20, 2003, Donna filed with the Commission and served on Victoria, the

ED, and the PIC a motion asking the Commission to dismuiss the Billing and New Sewer

Rate Dispute portions of Victoria’s Petition.
In its motion to dismiss, Dorma claimed that the Commission has no jurisdiction 1o

review either the Billing or New Sewer Rate Dispute.



21.

22.

23.

24.

On November 25, 2003, the ALJ held the noticed preliminary hearing, at Whicll the

following appeared and were admitted as parties:

| PARTY | REPRESENTATIVE.
Victoria | J.W. Dyer

Donna Ricarﬁdq I Nav_arro
ED Todd Burkey
PIC' Anne Rowland

By December 15, 2003, the parties filed their responses to Donna’s Motion to Dismiss,

which closed the record.

- If the judge grants a motion for summary disposition on all parts of an action, the judge

shall close the hearing and prepare a proposal for decision. 30 TEX. ADMIN. CODE (TAC)

§ 80.137(1) (2004).

The ALJ’s PED recommended that the Commission grant'Domla’s motion and summarily

- dismiss” with™ pféjudice to “refilihg the pottiohs of Donna’s Pefition fHat ask the

Commission to review the Billing and New Sewer Rate Disputes.
II. CONCLUSIONS OF LAW

Based on the above Findings of Fact and pursuant to TEXAS WATER CODE ANN. (Water

Code § 5.311 (West 2003) and TEXAS GOvV’T CODE ANN. (Gov’t Code) §§ 2003.021 and



2003.047 (West 2003), the SOAH ALJ had jurisdiction to prepare a proﬁosal for decision
(PFD) in this case.-
After the preliminary heaﬁng and up to 21 days before the evidentiary hearing, a party
~may file a motion for a summary disposition of all or any partr;of an action, The motion
shall state the specific issues upon which summary disposition is sought, and the specific
grounds justifying the summary disposition. 30 TAC § 80.137(a).
Based on the above Findings of Fact and Conclusions of Law, Donna properly. filed its -
“motion to dismiss, whiph was a motion for summary disposition.
Except upon leave of the ALIJ,: a: party may file. and ,ser\"f'e_\ a written response, any
supportiﬁg affidavits, and any other relevant documentary evidence at: least seven days
before-the daté set for ruling on é motion for summary disposition. 30 TAC § 8,0_.137{b). .
,Bése_d on .t};e above Findings of Fact and Conclusions of Law, Victoria, the ED, and the
PIC had a sufficient opportunity to file and did file responses to.Donna’s motion for
summary disposition more than seven days before the: ALJ ruled on it via his PFD..
, '-Th,evGommi-ésion; like any state-agency, only has-the specific.powers-conferred-on-it by
statute in clear and precise language. Sexton v. Mount Olivet Cemetery Ass'n, 720.S.W.2d
.129, 137-38 (Tex. App. — Austin 1986, writ ref’d n.r.e.)
‘Words and- phrases in the Water Code that have acquired a particular meaning by
legislative definition must be construed accbrd'mgly. Gov’t Code § 311.011(b).
A “municipality” means a city existing, created, or organized under the general,

home-rule, or special laws of this state. Water Code § 13.002(12).
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14,
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- A “water and sewer utility,

A “municipally owned utility” is any utility owned, operated, and controlled by a

municipality or by a nonprofit corporation whose directors are appointed by one or more

“municipalities. Water Code § 13.002(13).

'
LR N11

public utility,” or “utility” is any person, other thén a
muniojpél corporation and certain other entities, owning of operating for oompensation in
this state equipment or f;cﬂities for the sale of potable water to the public or disposal of
sewage, or engaging in certain other activities. Water Code § 13.002(23).

“Retail public utility” means any entity, including a municipality, maintaining, or

controlling in this state facilities for providing potable water service or sewer service, or

both, for compensation. vWater Code § 13.002(19).

Based on the above Findings of Fact and_‘vCon;olusions of Law, \D;onna isa “municipality,”
a “municipally owned utility,” and a “retail public utility” but not a “water and sewer
utility,” a “public utility,” ora “utility.” |

“Service” means, among other things, any act performed or anything furnished or
supplied by a retail public -utility in-the perfortance of itsduties under Water Code
Chapter 13. Water Code § 13.002(21).

“Rate” rﬁeans, among other things, every compensation demanded, observed, charged, or
collected by any tetail public utility for any service énd any rules or practices affecting
that compensation. Water Code § 13.002(17).

Based on the above Findings of Fact and Conclusions of Law, the potable water and

sewage disposal that Donna provided to Victoria in the past that led to the Billing Dispute
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21.

22.

and the sewage disposal that Donna has provided and will provide to Victoria under the
New Sewer Rates are services.

Based on the above Findings of Fact and Conclusions of Law, both the compensation that
Donna- collected from Victoria in the past for the water and sewer services that:led to the
Billing Dispute and the amounts that Donna has demanded or will demand from Victoria

for sewage service under the New Sewer Rates are rates.

-Based on the above Findings of Fact and Conclusions of Law, both the Billing and New

- Sewer Rate Disputes are disputes over Victoria’s rates. -

Absent a specific exception in-the Water Code, the Commission has no jurisdiction of any

- kind - over .a municipally owned utility’s rates or. services. within the.municipality’s

corporate limits. Water Code-§ 13.042(f).

Water Code 8§ 13.043(a) and (b) authorize a ratepayer that was a party to a rate
proceeding before:the governing body of a municipally-owned: utility to appeal that
govemihg body’s decision to the Commission only if the ratepayerres"ides outside the
corporate-limits-of'the municipality: - -

Water Code: §,.§;"13.043(a) and (b) do not authorize Victoria, which is a:resident of and
receives service within Donna, to appeal Donna’s decisions concerning the Billing and
New Sewer Rate Disputes to the Commission.

Water Code § 13.042(a) gives a municipality exclusive original jurisdiction over all water
and sewer utility rates, oberations, and services provided by a water and sewer utility
within the municipality’s corporate limits.

Words and phrases in the Water Code must be read in context, the entire statute is
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26.

27.

28.

29.

intended to be effective. Gov’t Code §§ 311.011(a) and.311.021(2).

Read in the context of Water Code § 13.042, Water Code § 13.042(d) gives the
Commission exclﬁsive appellate jurisdiction to review the orders and ordinances issued
by a municipality under Water Code § 13.042(a) concerning a water and sewer utility’s
rates, operations, and services within the municipality’s corporate limits.

Read in context and considering all of Water Code Chapter 13, Water Code § 13.042(d)
does not give the Commission appellate jurisdiction to review the rates, operations, or
services or a municipality when it acts as a municipally owned utility because such a
municipality, by statutory definition, is not a “water and sewer utility”.

Water Code § 1~3'.042(d) does not give the Com‘missio.n appellate jurisdiction to review
the Billing or the New Sewer Rate Dispute because Donna, by statutory definition, is not
a “water and sewer utility”,

Water Code § 13.041(a) authorizes the Comimission to regulate and supervise the

business of every “water and sewer utility” within its jurisdiction.

- Water Code § 13:041(a) does not authorize the Commission to-review either-the Billing

or the New Sewer Rate Dispute because Donna, by statutory definition, is not a “water
and sewer utility.”

Watér Code § 13.041(d)(1) authorizes the Commission, under certain circumstances, to
order a water or sewer service provider to provide continuous and adequate service when
the provider holds a CCN from the Commission to provide that service.

Water Code § 13.041(d)(1) does not authorize the Commission to review a water or

sewer service provider’s rates even if the provider has a CCN.
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34,

35.

36.

Water Code § 13.041(d)(1) does not authorize the Commission to review the Billing or .

- New Sewer Rate Dispute, which are disputes concerning Donna’s rates. -

Water Code §§ 13.250(a) and (c) require a retail public utility that has obtained a CCN to
comply with the Commission’s conditions, restrictions, and limitations when
discontinuing, Jreduc'ing, or impairing sérvice.

Water Code §§ 13.250(a) and (c) do not authorize the CorﬁmisSion to review the rates of

a retail public utility that has obtained a CCN from the Commission.

- ~Water Code §§ 13.250(a) and :(c) do not authorize the Commission to review the Billing

or New Sewer Rate Dispute, which are-disputes concerning Donna’s rates. -+ -

‘Based on the above Findings of Fact and Conclusions of Law, the Commission has no

v jurisdiction to review either the Billing or New Sewer Rate Dispute.

Summary disposition shall be rendered if the pleadings, admissions,’ afﬁdavits,

stipulations; deposition transcripts, interrogatory\ answers, other discovery responses,

* exhibits and authenticated or certified public records, if any; on file in the case at the time

-+ of the hearing; or filed thereafter-and before judgment with thepermission of the'judge; -

show that there is no genuine issue as to any material fact and the moving party-is entitled
to summary disposition as a matter of law on all or some of the issues expressly set out in

the motion or in an answer or any other response. 30 TAC § 80.137(c).

- Based on the above Findings of Fact and Conclusions of Law, there is no genuine issue as

to any material fact and Donna is entitled as a matter of law to summary disposition in its

favor with respect to of the portions of Victoria’s Petition asking the Commission to

review the Billing and the New Sewer Rate Disputes.



37.  Based on the above Findings of Fact and Conclusions of Law, the portions of Victoria’s
Petition asking the Commission to review the Billing and the New Sewer Rate Disputes

should be dismissed with prejudice to reﬁling.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY THAT:

1. The portions of Victoria’s Petition asking the Commission to review the Billing and the
New Sewer Rate Disputes is dismissed with prejudice to refiling.

2 All motions, requests for entry of spcoiﬁc findings of fact-or conclusions of law, and any
| other requests for general or specific relief not expressly granted herein, are hereby denied
for want of merit:

3. The Chief Clerk of the TCEQ shall forward a copy of this Order to all parties, -

4. If any provision,, sentence, clause or phrase of this Order is for any reason held to be

' "iﬁva'l‘i'd',"thé".invalidi’ty of that portion shall not affect ﬂi'evalidi‘ty'of"the remaining portions

of the Orde];. :

5. vThe effective date of this ‘Ord_er is the date the Order is final, as provided by 30 TAC

§ 80.273 and Gov’t Code § 2001.144.

Issue Date:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Kathleen Hartnett White, Chairman

10
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Kathleen Hartnett White, Chatrman
R, B. “Ralph” Marguez, Cormrnissioner
Larry R, Soward, Commissionar '

Margaret Hoffrnan, Executive Director

Texas COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reduciig and Preventing Pollution

May 20, 2004

TO:  Persons on the attached mailing list.

) TCED
CENTRAL FILE ROON

 RE:  Petition of “Victoria Palms Resort, Ine. For Review ol Rates
TCRO Docket No. 2003-0697-UCR; SOAH Docket No. 582-04-0252

Decision of the Copumnission on Petition

The Texas Commission on Environmental Quality (“TCEQ” or “Commission”) has made a
decision to grant the sbove-referenced matter, Bnclosed with fhis letter is a copy of the
Comuission’s order. Unless 2 Motion for Rehearing (“MEFR” or “motion”) is timely filed with
the chief clerk, as described below, this action of the Comraission will become final and only
appealable in district court. A MTFR is a request for the Commission to review its decision on the
matter. Any motion must explain why T'h: Commission should review the decision.

Deadline for Filing Motion for Rebearing.
A MFR must be recelved by the chief clerk’s office mo later than 20 days after the date a person
s notified of the Commission’s order on this mmatter. A person is presumed 10 have been

. notified on the third day after the date that this order is mailed. .

An original and-11 copies of the motion must be sent tothe chief clerk af the following address:

LaDonna Castafinela, Chief Clerk E HlBl R
TCEQ, MC-105 : )
P.0O. Box 13087 ?b

Aunstin, Texas 78711-3087
[n addition, 2 copy of the motion must be sent O the same day to each of the individuals on the
attached mailing list, A certificate of service stating that copies of the motion was sent to those
on fhe mailing list must also be sent 10 the chief clerlk.

The written motion must contain (1) the name and representative capacity of the person filing the
motion; (2) the style and official docket number assigned by SOAH or official doclket mumber

assigned by the Commission; (3) the date of thie order; and (4) a concige statement of each
| RECEIVED

allegation of error, '
WA 22 2004 \Qy

b0 Boi 13087 ¢ Austin, Tews 767113087 5192201000 AR AtdiRAdanEss Bl I state s

prpterl v reeveled papey waing s Yukud i
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Unless the time for the Commmission to act on fhe motion is extended, the MFR. is Q\iermleci by

operation of law 45 days afier a parson is potified of the Clommission’s order ob this mafter.

if you have ary questions oOF need additional information about the procedures deseribed in this
letter, please call the Office of Public Assistance toll free at 1-800-687-4040.

Sincerely,

yi4 &M&
T.alSoiha Castafinela
Chief Clerk
IDC/is

Enclosure
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MATLING LIST
Petition of Victoria Palms Resort, Inc, For Re\flcw of Rates
TCEQ Docket No. 2003-0697 UCR: SOAH Docket No, 582-04- 0252

John R. Moore
604 West 12" Street
Austin, Texas 78701

Representing: Vietoria Palms Resort, Inc.

1W. Dyer
Dyer & Associates

3700 North 10™ Street, Suite 105
- MeAllen, Texas 78501

Representing: Victoria Palms Resort, Inc.

- Ricardo J. Navarro

Denton, Navarro, Rocha & Bermnal
Bank of America Building

© 994 Bast Van Buren, Suite 405

" Harlingen, Texas 783550
Representing: City of Donna

FOR THE EXECUTIVE DIRECTOR:

Todd Burkey, Staff Attorney

Texas Commission on Environmental Quality

Brvirommental Law Division MC-173
P.0.Box 13087 ‘
Anstin, Texas 78711-3087

Prabin Basnet Staff Engineer

Texas Comrpission on Envnonmen‘cal Quahty

Water Supply Division MC-153
P.0, Box 13087 '
Austin, Texas 7871 1-3087

=OR OFFICE OF PUBLIC ASSISTANCE:

Jodena Henneke, Director.

Texas Comrnission on Environmental Quality
Office of Public Assistance MC-]108

P.0O. Box 13087

Austin, Texas 78711-3087

FOR PUBLIC INTEREST COUNSEL:

Anpe Rowland, Attorney

Texas Commission o Environmental Quahty
Public Interest Counsel MC-103

P.O. Box 13087

 Austin, Texas 78711-3087

,FOR THE CHIEE CLERK:

LaDonna Castanuela Chief Clerk
Texas Commission on Environmental Quamy
Office of Chief Clerk MC-105

"~ P:0.Box 13087

Aushn Te}f 78711 3087

* The Honorable William G, Newchurch
Administrative Law Judge :
State Office of Administrative Haalmcrs

P. Q. Box 13025

 Austin, Texas 78711-3025

* Courtesy Copy
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
THE STATE OF TEXAS
CUNTY OF TRA\/*S
lchmf)m' oty 1nat his s o trua snd corect copy of 8 "
Teyas Commiizich on Frlwronrncmm Quadity dotumen .
gy filau In the per ranent recards of the Commisaid
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LACIENAA Ob&anPI\ Bikes Glant
o Gamission on Environmental Guailty
AN ORDER denying the petition O}H{{flc‘tona Palms Resort, Inc. for review

of the rates that it has been and is being charged by the City of Donna;
TCEQ DOCKET NO. 2003-0697-UCR; SO0AH DOCKET NO.
582-04-0252
On Apﬁl 28, 2004, the Texas Commission on lEnyiromnental Quality (“Commission” or
' “TCEQ"”) considered Thé petition of Victoria Palms Resort, Ine., v ictorja) for réview éf the rates
that it has been and is being charged by the City of Donna (Donna). Iﬁe Pati‘doﬂ Was pfes ented
fo the Camﬁ:nssmn Wlth a Proposa] for Declslon by William G. Newchurch Admimstrative La.w _
Judgc (ALT) with the State Office of Admmstrahve hemos (SOAH) Vlctona was represented '
by J.W. Dyer, Donna was raprasemed by R_'tcardo J. Navarro, the Executwc Dlrector (ED) was
raprcsentad by Todd Burkey, and the Pubhc Interest Counsel (PIC) was rcpresentad b_y Anne
Rowland | | | | |

Aftcr cons1dermg fhe ALI’s Proposal for Decision and the eVldf:noe ‘and arguments |

presented, the Commission makes the followmg Findings of Fact and Conclusions of Lav:

1. FINDINGS OF FACT

1. Victoria 18 a Texas oorporahon

2, Victoria owne 2 mobile home park, Tecreation and convention facilities, a hotel, and 2

conference center located at 602 N. Victoria Road, Donna, Texas.
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Dorma is & municipality in Hidalgo County, Texas, that owns and operates potable water

distribution and wastewater treatment and collection, systems in that county.

Al .,]ponna holds water Certificate of Convenience and Neceggity (CCN) No. 12,790 and

~10.

11.

sewet CCN No. 20825, which recprire if to sewe residents of Doms.

Victoria is located within, is a reslden't of, zmd receives water and sewer service fxom
Donna within Donmna’s oﬁrporat& limits. |

Victoria contends fhat Donna overcharged it for water and sewer service in the past, over-
collectng approi:in‘iataly .‘5;200,000 due to a faulty watet meter, apd i8 wrongfully
damand.mg $97 500 addmonal ovcroh:n‘g,es (Billing D1spute)

thoria maintaing that these alleged overcharges violate the Clty of Donna’s tarifl, are
u;greasonablan umjust, dis cm:mnamry, and grossly exceed rates chugad to other customers
served by Donna.

Dorma refuses to credn Victoria with the amount Victoria alleges it was overcharged.
Victoria also clmms that Domma has recently enactcd an ordmanoe setting new sewer rates
(New Sewer Rates) that will apply to chtona, are not just or rea,sonable to Vigtoria, and
are u:m‘casomibiy prcfercanﬁa.l, prejudicial, and discriminatory to Victoria (New Sewer
Rate bispu'te). |

Victoria ceased paying Donna for water bjand sewer service several months ago. It

comtends that it is stoply trying to recoup what it bas already overpaid Donna due to the

- faulty meter,

In response to Victoria’s ponpaymett, Domna notified Victoria that its water services

wonld be disconnected for its failure to pay.
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On June 27, 2003, Donna terminated Victoria’s water and sewer service.
On June 27, 2003, Victoria filed with the Commigsion and served on Donna a petition for
review in which it asked the Commission 1o require Domna to reinstate and provide

continuous and adequate water service for at Jeast 30 days to Victoria (Petition).

On June 27, 2003, the Comrmission issued an emergency order granting the emergency

~ relief that Victoria sought (Emergency Order);

‘Op Tuly 28, 2003, the Commission affirmed and extended that emergency order until

December 24, 2004 (Extended Emergency Order).

_,In its Petmon Victoria also aslced the Commission to review the Bﬂlmg and the New |

Sewer Rate Dlsputas and to- dbclare that both the charges Stemmmtf from the Bll]mg

. Dispute and the New Sewer Rates Dlspuzc are umeasonable and in violation of Donna’s

| Tariff,

Orn September 22, 2003, the Commigsion’s Chief Clerk (Chisf .Cleﬂc},ﬂt the i‘equest of

the ED, referred the Billing and New Scrvme Rate D1s¢3m:cs to SOAH for hearing.

On. Septembcr 26 2003, the Chief Clerk maﬂed notice of a prelumnary heanng in this

. case to Vlctona Donnaj Thc ED, and the PIC

On November 20 2003, Donna filed with ihc Comnussmn and served’onb\flctona the
BD, and the PIC a motion asking ﬂ_le Commission to dismiss the B_illing a:nd New Sewer
Rate Dispute portioms of Victorja’s Petition.

In its motion to dismuss, Donné claimed that the Commission 1;as no jurisdiction to

review either the BilHng or New Sewer Rate Dispute.
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On November 23, 2003, the ALJ held the noticed preliminary hearing, at which the

following appeared and were admitted as p arties:

PARTY | REPRESENTATIVE

Victoria | J W, Dyer

| Donna Rioaxfcld T, Navarro
ED Todd Burkey
PIC Anne Rowland

By December 15, 2003, the paﬁies‘ﬁled their responses to Dompa’s Motion to Dismiss,

: whiGli closed the record.

If the judge grants a motion for surnmary disposition on all parts of an actior, the judge
shall close the hearing and prepare a proposal for decislon, 30 TEX. ADMIN. CODE (TAC)
§ 80.137() (2004).

The ALPs PED recommended that the Commigsion grant Donna’s motion and summarily

dismies with prejudice to refiling the portions of Donna’s Petitlon that ask the

Commission to review the Billing and New Sewer Rate Disputes.
. CONCLUSIONS OF LAW

Based on the above Findings of Fact and pursuant to TEXAS WATER CODE ANN, (Water

Code § 5.311 (West 2003) and TEXAS GOV’T CODE ARR. (Gov't Code) §§ 2003.021 and
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2003,047 (West 2003), the ¢OAH ALJ had jurisdiction to prepare a proposal for decision
(PFE) in this case. |
After thve‘ prelimimary hean'ng' and up to 21 days before the gvidentiary héarmg, a party
may file a motion for a SUMMATY disposition of all or any part of an action. The motion.
shall stéte thev specific 1ssues upon which summary dispasition is sought, 2nd the specific
erounds justifying the summary disposition. 30 TAC § R0.137(a).
Based on the above Findings of Fact and Conclusions of Law, Donna properly filed its
motion to dismiss, which Waé 2 motion for summary dispo'sition.
Except upon leave of the ALJ, a party may fle and serve a written response, any
supporting affidavits, and any other relevant documentary ev1dencs at least seven days:
| before the date set for nﬂmg on a motion for surnmary dlSpOSmOD 30 TACS 80 137(b)
Based on the above Fmdmgs of Fact and Conclusmns of Law, thona the ED and the
PIC had = sufficient opportumity to file and did ﬁl@ responses 10 Donna’s motion for
. swnmary djséositioﬁ moie ﬁlzm seven days before the ALJ ruled om it wa his PFD.
Tbe Comrmsswn like amy state agancy, only has‘the specific pbwaxs conferred on it By" .
statute in clear and premse language. Serzon . Mount Olz‘yéf Cenﬁerew Assn, 720 STW.2d
129, 137-38 (Tex. App. — Austin .1986, writref’d n.r,e“) : |
Words and phrases i the Water Code that have acquired aA'partlcular meaning by |
legislative defimition must be construed accordingly. Gov’t Code §} 311.011(b).
A “municipality” means a iy existing, creatad,' or orgemizad under the géneral,

home-rule, or special laws of this state, Water Code § 13.002(12).

U
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A “municipally owned utility” is any 'qtility O‘mea,' oﬁaratad, and controlled by a
municipality or by a nonprofit cdrporzction Whose directors are appuointed by one or more
municipalities, Water Code § 13.002(13).

A “water and sewer utility,” “public utility,” or “yility” is any person, other than a
mumc,lpal corporation and certain other cntmes owning or opetating for compensation in
this gtate equipment or 'Ez}cllmes for the sala of pofable watet to the piublic ar disposal of
sewage, or engaging in certain other activities. Water Code § 13.002(23).

“Retail public uti]ity" means any entity, including a rhunicipali‘cy, maintaining, or

controlling in-this state facilities for providing potable water service or seWer service, or

bofl, for coppensation. Water Cods § 13.002(19).

Based on the above Findings of Fact and Conglusions of Law, Donna is a “municipality,”
a “roumicipally owned wility,” and a “retail public utility” but mot a “water and sewer

utility,” a “public utility,” or & “utility.”

“Seryice” means, among other ﬁnng,s aty act perfDi‘med or anytlung furnished or

supphed by a retail public uhlny in the p@lfomlal'lcﬁ of its duties under Water Code

| Chapter 13, Water Code § 13,.002(4L).

“R ate” means, among other things, every compensation demanded, observed, charged, or

collected by any retail public utility for any service and' any rules or practices affecting

- that compensation, Water Code § 13.002(17).

Based on the above Findings of Fact and Conclusions of Law, the potable water and

sewage disposal that Domma provided to Victona in the past that led to the Billing Dispute

AL YRR
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‘and the sewage disposal that Donna has provided ana will provide to Victoria under the
New Sewer Rales are services.

Pased on the above Findings of Tact and Conclusions of Law, both the compensation that
Donna collepted #om Victoria in the past for the water and sewer sarvmes tha,t led to the
Billing Dispute and the amounts that Donna has dama.nded or will demand from Victoria
for sewage service under the New Sewer Rates are 7ates.

Based.on {ho 2bove Findings of Fact and Conclusions of Law, both the Billiag and New
Seﬁver Rate Disputes are disputes over Victoria’s Tates. |

Absent a specific excephion in the Water Code, the Commissicn; hes ‘no jurisdiction of any

lind over a municipally owned utili,ty’s rates or services within the mumicipality’s

oorporaw limits, Water Code § 13.042(D).

Water Code §§ 13.043(=) and (b) authonzc a ratepayer that was a party to a Tate
proceedmg before the Uovemmg body of a mumoipally owned- utility to appeal that
overning body’s decision to ltne Comrmssmn only if the Tatcpa,yer resides outside the
dorporatc ﬁmits of the mumicipality :

Watcl Codc 88 13. O43(a) and (b) do not authorize Vw,ctona1 WblCh is a resident of and

receives service within Donna, 1o appeal Donna’s dec191ons concerning the Billing and

New Sewer Rate Disputes to the Commission,

Water Code § 13.042(2) gives a municipality axclusive‘ original jurisdiction over all waler

and sewer utility rates, operations, and services provided by a water and sewer utility

\within the municipality’s corporate Jimits. |

Words and phrases in the Water Code must be read in context, the entre statute is
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m‘Lended to be effective. Gov t Code §§ 311, 011(a) and 311. 021(2)

Rca.d in the oontext of Water Code § 13.042, Water Code § 13. O4z(d) gives the
Loxmmssmn c,wl usive appellate jurisdiction to revaew the orders and ordinances issued
by a 11"mnmtpamy under Water Code § 13.042(2) concetring a water and sewer umn"y 8
rates, opcfation,s, and services Wlthm the mmnmpa.hty ] ocnpm afe limits, -

Read in context and considering all of Watef Code Chapter 13, Water Code § 13.042(d)
does ot give the Commission appeﬂlate juris chchon 1o review the rates, operations, or
scarvices or a muuicipaliw when it acts as a municipally owned utility becanse guch a
mtnicipality, by statutory definition, 1s not a “wart‘c:r and sewer utility”.

Water Cods § 13. O4?(d) does not give the Contmussxon appellate JLIUSdﬁG'ElO‘ﬂ to review

the Bﬂ]mcr or the New Sewer Rate Digpute becanse Dorma, by statutory deﬁmuon, is pot

a Ywater and sewer utility”.

Water Code § 13.041(a) authorizes the Copnmission 1o reguldte and supervise the
business of evety “water and sewer utility” within its Junsdmtmn

Water Code § 13.041 (a) does not authorize the COI‘]JIIHS“lOIl to Teview either the Billing
or the New Sewer Rate DlH‘pUt@ because Donng, by utattdory definition, s not a “water
rlﬂd sewer utxhty

Water Code § 13.041(d)(1) authorizes the: Comymission, under certain circumsiances, to
order a wafer O sewer service provider to pxomde continnous and '\dequm sefvma when
the provider holds a CCN h'om the Comnission to provide that service.

Water Code § 13.041(d)(1) does not authorize the Commission to review a waler or

sevver service provider’s rates even if the provider has a CCN.
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Water Code § 13,041(d)(1) does mot authorize the Comrnission to review the Billing or
New Sewer Rate Dispute, which are disputes concerning Domnna’s rates.

Water Code 66§ 13.250(a) and (¢) requite 2 retail public utility that has obtained a CCN to
comply with the Comrﬁission’s conditions,- resfrictions, and limitations when
discontimiing, reducing, or ﬁmpairmg SEIVICE.

Water Code §§ 13.250(a) and (c) do not aufhorize the Commission to review thé Tates of
a retail public utility that has obtained a CCN from the C‘ommissi O

Water Code §§ 13.250(a) and (c) do not authorize the Commission to review the Billng
or Néw Se_Wer Rate Dispute, which are disputes ‘ooncemi:l’g Donna’ s rates.

Based on the ébove Findings of Fact and Conclusioms of LaW, the Commission has no
jurisdi ctlon to review either the Billing or New Sewex Rate Dispute.

Summary dlsposmon shall be rendered 1f the pleadmgs adrmssmns affidavits,

: supulahoms dcposfaon transcripts, mterrogatory znswers, other dlscovezy responses,
| , e}in’olts and authenticated or certified pubhc records, 1f any, _on file in the case at the fime
. of the hearing, o1 filed thereaﬁer and befora judgment th the permission of the }ud e,

. show thé.t there ie no‘gelnm'n'e lssue as to amy ﬁliétéﬁal"faﬂ and the moving party is entitled’

o summary disposition as a matter of law on all or some of the issues expressly set out in
fhe motion orin an answer or amy other response. 30 TAC § 80.137(c).

Based on the sbove Findings of Fact and Conclusions of Law, there is mo genuine issue as

P - R
. e . T o
o . -

1o any material fact and Donna is entitled as a mattor of law 10 surrimary disposition in its
favor with respect to of the portions of Victoria’s Petition asking the Commission to -

review the Billing and the New Sewer Rate Disputes,
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37. . PBased on the above Findings of Fact and Conclusions of Law, the portions of Victoria's
Petition asking the Commiission to review the Billing and the New Sewer Rate Dispuies

should be dismissed with prejudice to refiling.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY THAT:

1. The portions of Victoria’s Petition asking tha Commmission to :ccvimﬁ7 the Billing and the
New Sewer Rate Disputes are d1smLsscd with prejudme to mﬁlmg

2 All motions, requests for cniry of specific ﬁndmgs of fact or concl usxons of Ja'w, ﬁnd ALy
other re.que&ts for general or specific relief not expressly granted herem, are hereby denied
for want of merit. | |

3. The C"]Jlsf Clerk Of the TCEQ shall forward a copy of this Order to all pames

4, | ~If any provision, sentence, clause or phrase of this Order is for any reason held fo be
im'alid, the invalidity of that portion shall tiot affect the va]jdity of the remaining portions

~ of the Order,
5, The effective date of this Order ig the date the Order is final, as orovided by 30. TAC

§ 80.273 and Gov’t Code § 2001144,

TEXAS COM:MISSION ON
ENYTRONMENTAL QUALITY %~
- S) mj&&&&dkw b Km@%ﬁ{( Wﬁ&

athleen Hartn et White, Chairman

IssueDatc:: Mr&\Y ‘34 2004
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IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 06- 21 3 E}

POLICIES FOR TRANSFER OF CASES BETWEEN
COURTS OF APPEALS

ORDERED that: .

The transfer of cases between courts of appeals, for the equalization of dockets as mandated

" by the Legislature in the General Appropriations Act, and for other good cause pursuant to the

Supreme Court’s authority under Chapter 73 of the Government Code, will in general be in

accordance with these guidelines. This order supercedes and vacates Misc. Docket No. 96-9224

(Oct. 24, 1996) and any other Supreme Court orders regarding policies for the transfer of cases
between courts of appeals.

General Guidelines for Docket Equalization Transfers

1.01  The decision to transfer cases for docket equalization purposes will be made by the Supreme
Court based on the relative number of cases filed in each of the courts of appeals compared
to the statewide average per justice of cases filed, adjusted for historical case filing data.
Other factors which may be considered include the availability of appropriated funds for
reimbursing the travel and living expenses of the court to which cases are transferred to hear
oral arguments at the location of the transferring court and the past or expected absence .of
justices from a court due to illness, disqualification, absence, or good cause.

1.02  Cases transferred shall not include original proceedings; appealé from interlocutory orders;

appeals from denial of writs of habeas corpus; appeals in extradition cases; appeals regarding
the amount of bail set in a criminal case; appeals from trial courts and pretrial courts in

Page 1 of 5




1,03

1.04
© 0 certify all ofdeérs made, to the court of appeals to which the cases are transferred. Whera™ ™

1.05

1.06

2.01

multidistrict litigation pursuant to Rule 13.9(b) of the Rules of Judicial Administration; and
those cases that, in the opinion of the Chief Justice of the transferring court, contain
extraordinary circumstances or circumstances indicating that emergency action may be
required.. : '

Any case that is a companion to a case transferred for docket equalization purposes shall also
be transferred to the same court of appeals if, for the case designated for transfer, appeal was
perfected prior to appeal being perfected in any companion cases. If the case for which
appeal was first perfected was not designated for transfer for docket equalization purposes
but one or more later-perfected companion cases is designated for such transfer, the first-
perfected appeal and any companion cases shall be retained by the court in which originally
filed. For purposes of this provision, companion cases are appeals that arise out of the same
trial-court proceeding and are not otherwise excluded from docket equalization transfers
under §1.02. ’

The transferring court, through its clerk; shall transfer the appellate record in eadh-c'aéq and -+
block of cases is transferred, the transferring court will implement the transfer of the case

files in groups not less than once a month, or after all the requisite number of cases have been
filed, if that number of new filings is reached before 30 days after the transfer is effective.

The transferring court shall immediately notify the parties or their attorneys in the cases

transferred of the transfer and the court to which transferred.

Upon completion of the transfer of a group of the cases ordered transferred, the transferring
court shall submit a list of the cases transferred, identified by style and number, to the Office
of Court Administration. :

Transfer of Future-Filed Cases for Docket Equalization Purposes

The Supreme Court may order transferred a block of cases consisting of a specified number
of the cases next filed in the transferring court on and after a certain date in the future. The
order of the Supreme Court may specify that the cases be all the next civil or all the next
criminal cases filed, or all the next cases filed, regardless of whether civil or criminal. When
the Supreme Court orders the transfer of any case for which appeal has not been perfected
prior to the date of the transfer order, until the transfer of the first group of cases has been
completed and the notices required by paragraph 1.05 have been issued, the existence and
content of a proposed or final transfer order of the Supreme Court shall be a confidential
record of the judiciary until the transfers described therein have been completed; and until

Page 2 of 5
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the completion of all such transfers no justice or employee of the court from which cases are
transferred, the court to which cases are transferred, the Supreme Court, the Office of Court
Administration, or other employee of the judicial branch of government shall release or
divulge any information concerning the transfer, except as necessary to effect transfer of the
cases. Any order of the Supreme Court ordering transfer of one or more cases next filed in
the transferring court on and after a certain date in the future shall be filed separate from any
transfer order ordering transfer of one or more cases next filed in the transferring court on
and after a certain date in the past, i.e., prior to the date the transfer order is signed.

2.02  The transferring court shall make the necessary orders for the transfer.
Transfer of Blocks of Pending Cases

3.01 Upon the agreement of the Chief Justices of two courts of appeals, the Supreme Court may
order the transfer of a specified number of cases pending in the transferring court. The Chief .= v -
Justices shall communicate their agreement to the Supreme Court along with an agreed: o b
criteria for the selection of the cases to be transferred, such as the oldest pendmg cases ready P T
for oral argument but not yet set.

3.02  Upon approval by the Supreme Court, the Chief Justice of the proposed transferring court
shall communicate to the Office of Court Administration a sequential list beginning with the
oldest case meeting the agreed criteria proposed to be transferred, listed by docket number
and style. In addition to those cases specified by paragraphs 1.02 and 1.03, cases may not
be placed on this list if any of the following criteria apply:

3.021 the case has been set for oral argument within the next thirty days and all
parties have been notified of the date of the setting;

3.022 the clerk has been notified by both parties that a settlement has been reached
in the case and that an agreed order is being prepared for submission to the
court; or

3.023 other similar circumstances exist that counsel against transfer of a particular

case which would normally be included in the transfer order.

3.03  The transferring court shall make the necessary orders for the transfer of the specified list of
cases.

Page 3 of 5
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Procedure for Requesting Re-Transfer of Individual Pending
Cases Transferred for Docket Equalization, and for Requesting
Transfer of Cases Pursuant to Government Code Chapter 73,

4.01  Any party to a case transferred for docket equalization purposes may file a motion, pursuant
to the procedures deseribed in this section, with the court of appeals to which the case has
been transferred stating good cause for why the case should be returned to the court of
appeals in which the appeal was originally filed. The procedures stated in this section shall
also govern a party’s motion to transfer a case from one court of appeals to another pursuant
to the Supreme Court’s authority under Government Code Chapter 73.

4.02 A motion to transfer or to re-transfer shall be addressed to the Supreme Court, but filed
simultaneously in the court in which the case is pending as well as in the court to which the
movant requests transfer. The motion should request the Chief Justices of the respective
courts of appeals, after considering the transfer request, to forward a copy of the motion to

© ‘concutrénce or non-concurrence with the request to transfer the case. Anybriefin gbyaparty
regarding the transfer motion also should be simultaneously filed in both courts of appeals
and forwarded to the Supreme Court.

4.03  The Chief Justices of the two.courts of appeals involved should independently consider the
transfer request and forward to the Supreme Court a letter commenting thereon within ten
business days after receipt of the transfer motion, unless exceptional circumstances require
additional time.

4.04 = After receipt of a motion and letters from the Chief Justices of both courts of appeals
commenting on the requested transfer, along with any briefs of the partles forwarded by the
courts of appeals, the Supreme Court will conslder the motion.

SIGNED this ZZ“) day of 5{751{&@0;2006.

il 7 Getlorsn

Wallace B. Jefferson, Chief IHiftice
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LEXSEE 117 SW3D 552

FLAGSHIP HOTEL, LTD., App'ellant v. THE CITY OF GALYESTON, Appellee

No. 06-03-00016-CV

COURT OF APPEALS OF TEXAS, SIXTH DISTRICT, TEXARKANA

117 8.W.3d 552; 2003 Tex. App. LEXIS 8488

August 27, 2003, Submitted
October 2, 2003, Decided

SUBSEQUENT HISTORY: Rehearing overruled by
Flagship Hotel, Ltd. v. City of Galveston, 2003 Tex. App.
LEXIS 9128 (Tex. App. Texarkana, Oct. 28, 2003)
Petition for review denied by Willlie G's Post Oak, Inc.
v. Flagship Hotel, Ltd., 2004 Tex. LEXIS 416 (Tex., May
7, 2004) ‘

PRIOR HISTORY: [**1] On Appeal from the 405th
Judicial District Court. Galveston County, Texas. Trial
Court No. 98CV(0795.

City of Galveston v. Flagship Hotel, 73 S.W.3d 422,
2002 Tex. App. LEXIS 1936 (Tex. App. Houston Ist Dist.,
2002)

DISPOSITION: Trial court's judgment reversed in
part, rendered in part, and remanded in part.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff hotel brought
suit against defendant city alleging, inter alia, the city
was liable for failure to properly repair and maintain the
pier the hotel was built on, for water payments made to
the city, and for ad valorem taxes collected from the ho-
tel in violation of the parties' lease. The 405th Judicial
District Court, Galveston County, Texas, found portions
of the lease were ambiguous, void, and unenforceable.
Both parties appealed.

OVERVIEW: On review, the hotel contended the trial
court erred in applying Tex. Loc. Gov't Code Ann. §
307.023 (1999) in its determination of when the term of
the lease expired. The appellate court agreed, finding that
although the statute prohibited a lease from exceeding a
term of 40 years, it did not prohibit the city from making
successive leases, so long as the term of any such succes-
sive lease did not exceed 40 years. Contrary to the hotel's
argument, the appellate court found the maintenance
provisions of the lease were not ambiguous. The city was

correct in contending that a prior court's decision was the
law of this case and controlled the jurisdictional question
surrounding the water dispute; the hotel had to exhaust
its administrative remedies. As the hotel was the only
party that received a judgment under breach of contract,
it was the prevailing party; thus, the trial court abused its
discretion in failing to award the hotel attorney's fees.
Further, as the city failed to segregate fees attributable to
the breach of confract cause of action from the declara-
tory judgment action, the trial court abused its discretion
by awarding fees based on unsegregated attorney's fees.

OUTCOME: Those portions of the judgment determin-
ing when the term of the lease expired and denying the
hotel attorney's fees were reversed. The award of attor-
ney's fees to the city was reversed and remanded for de-
termination of the properly segregated fees, and for de-
termination of whether an award of such fees to the city
was equitable and just. Otherwise, the judgment was
affirmed.

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Burdens of
Production & Proof > General Overview

Civil Procedure > Summary Judgment > Standards >
Genuine Disputes

[HN1] The movant for summary judgment has the bur-
den of showing that there is no genuine issue of material
fact and that it is entitled to judgment as a matter of law.
In deciding whether there is a disputed material fact issue
precluding summary judgment, evidence favorable to the
nonmovant will be taken as true. Every reasonable infer-
ence must be indulged in favor of the nonmovant and
any doubts resolved in its favor.

IBI
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Civil Procedure > Appeals > Standards of Review > De
Novo Review

[HN2] Questions of law are reviewed de novo and will
be upheld if the judgment can be sustained on any legal
theory supported by the evidence.

Contracts Law > Types of Contracts > Lease Agree-
ments > General Overview

Public Contracts Law > Types of Contracts > Local
Contracts Generally

[HN3] 7ex. Loc. Gov't Code Ann. § 307.023, (1999) al-
lows the governing body of the numnicipality to enter into
any contract in connection with the pier and its facilities
. on terms it considers to be in the best interest of the mu-
nicipality. However, such a lease cannot exceed 40 years
from the date of the lease or contract. :

Civil Procedure > Appeals > Standards of Review > De
Novo Review
Contracts Law > Contract Intelpretatmn > General
Overview
[HN4] The interpretation of an unambiguous contract is
a question of law, which is reviewed de novo.

Civil Procedure > Appeals > Standards of Review > De
Novo Review ‘
Governments > Legislation > Interpretation

[HNS5] The appellate court reviews the trial court's inter-
pretation of applicable statutes de novo. When constru-
ing a statute, the appellate court looks to the legislature's
intent. If possible, the appellate court must ascertain the
legislature's intent from the language it used in the statute
and not look to extraneous matters.

Contracts Law > Contract Interpretation > Ambiguities
& Contra Proferentem > General Overview

Contracts Law > Defenses > Ambiguity & Mistake >
General Overview

Contracts Law > Formation > Ambiguity & Mistake >
General Overview

[HNG] Whether a contract is ambiguous is a question of
law. There are two steps to an ambiguity analysis, First,
the court applies the applicable rules of construction and
decides if the contract is ambiguous. The second step is
reached only if the court finds the contract is ambiguous.
If the court finds a contract ambiguous, then a trier of
fact may comsider the parties' interpretation and other
extraneous evidence. Because an ambiguous contract
raises a question of fact, it cannot be disposed of on
summary judgment. The primary concern in the first step
of the ambiguity analysis is to determine and give effect

to the intentions of the parties as expressed in the instru-
ment. The court looks only within the four corners of the
agreement to see what is actually stated, not at what was
allegedly meant. No single provision of the contract is to
be controlling, as the court must consider all of the pro-
visions with reference to the entire contract.

Contracts Law > Contract Interpretation > General
Overview ‘

- [HN7] When a contract contains specific terms within a

general clause, the general clause should be read in light
of the specific terms.

Civil Procedure > Jurisdiction > General Overview
Civil Procedure > Remedies > Injunctions > Prclmu—
nary & Temporary Injunctions -

[HN8] The purpose of a temporary injunction is.to pre-
serve the status quo,. or the last, actual, peaceable, non-
contested status which preceded the pending controversy.
A temporary injunction is issued only on a showing of a
probable injury and a probable right to recover. after a
final hearing.

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Statutory Awards

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

Contracts Law > Breach > General Overview

[HN9] A trial court's award of attorney's fees is reviewed
for an abuse of discretion. Attorney's fees are awarded
under Tex. Civ. Prac. & Rem. Code Ann. § 38.001 (1997)
for a breach of contract claim: When a prevailing party in
a breach of contract suit' seeks attorney's fees under §
38.001, makes its proof, and meets the requirements of
the section, an award of attorney's fees is mandatory.

Civil Procedure > Judgments > General Overview

Civil Procedure > Remedies > Costs & Attorney Fees >
General Overview '

Contracts Law > Breach > Causes of Action > General
Overview

[HN10] While only a prevailing party may recover under
Tex. Civ. Prac. & Rem. Code Ann. § 38.001 (1997), net
recovery in the overall suit is not required. Determination
of the prevailing party focus should be based on the suc-
cess on the merits, i.e., the party who is vindicated by the
trial court's judgment. Accordingly, a "prevailing party"
means the party in whose favor a judgment is rendered,
regardless of the amount of damages awarded. If multi-
ple parties receive judgment under the cause of action,
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the party which received judgment on the "main issue" is
the prevailing party.

Civil Procedure > Remedies > Costs & Attorney Fees >
General Overview

Evidence > Procedural Considerations > Burdens of
Proof > General Overview

[HN11] A party seeking to recover attorney's fees carries
the burden of proof to establish the amount which is rea-
. sonable and necessary. The general rule is that attorney's
fees attributable to other defendants and other causes of
action must be segregated. An exception to the general
rule is when the claims are inseparably intertwined. The
determination of whether attorney's fees can be segre-
gated is a question for the court. This determination re-
quires a consideration of the substantive law necessary to
establish facts to support a recovery of the multiple
claims.

Civil Procedure > Remedies > Costs & Attorney Fees >
General Overview

[HN12] Uncontroverted testimony by an interested wit-
ness concerning attorney's fees may establish a fact as a
matter of law. !

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > General Overview

Civil Procedure > Remedies > Costs & Attorney Fees >
Costs > General Overview

[HN13] Tex. Civ. Prac. & Rem. Code Ann. § 37.009
(1997) authorizes the trial court to award costs and "rea-
sonable and necessary” attorney's fees that are "equitable
and just." A party is not required to substantially prevail
in order to be awarded attorney's fees under § 37.009.
Thus, it is not an abuse of discretion to award attorney's
fees to a nonprevailing party if that is equitable and just
under the circumstances.

Civil Procedure > Pleading & Practice > Pleadings >
Counterclaims > General Overview

Civil Procedure > Declaratory Judgment Actions >
State Judgments > General Overview

Civil Procedure > Remedies > Costs & Attorney Fees >
General Overview

[HN14] When a party brings a declaratory judgment ac-
tion by way of a counterclaim, and that counterclaim
involves only issues already raised by the original claim,
the party is not entitled to an award of attorney's fees.

COUNSEL: Hon. Jeffrey M. Travis, Travis & Thomp-
son, PC, Dallas, TX.

Hon. William S. Helfand, Hon. Kevin D. Jewell, Magen-
heim, Bateman & Helfand, Houston, TX.

JUDGES: Before Morriss, C.J., Ross and Carter, JI.
Opinion by Justice Ross.

OPINION BY: Donald R. Ross

OPINION

[*556] This lawsuit centers around a lease between
the City of Galveston and Flagship Hotel, Ltd. The
leased premises consist of the Galveston Marine Park
and Pier and the Flagship Hotel built on the pier. ' There
are four issues before this Court: (1) the expiration date
of the lease; (2) whether the trial court erred in ruling
that the provisions of the lease relating to the parties'
respective maintenance obligations were unambiguous;
(3) whether the trial court erred in sustaining the City's
plea to the jurisdiction concerning Flagship's effort to
obtain declaratory relief with regard to its alleged water
and sewer arrearage; and (4) whether the trial court erred
in failing to award attorney's fees to Flagship and
whether the trial court erred in awarding attorney's fees
to the City.

1 On September 30, 2002, the City invited bids
to purchase the Flagship Hotel and the pier on
which it stands. Landry's Restaurants, Inc. sub-
mitted a bid, and the city council awarded the
sale of the hotel and pier to Landry's October 24,
2002. The sale was scheduled to close May 31,
2003.

[**2] Background

On May 20, 1963, the City of Galveston and Nide
Corporation entered into a lease agreement under which
the City was to construct a hotel on the pier and then
lease the hotel and the pier to Nide. By agreement, the
lease was to commence January 18, 1966, and run for
forty years, until January 18, 2006. After a series of as-
signments, Flagship Hotel, Ltd. became the lessee. The
1963 lease remains the active lease, but it has been modi-
fied by five separate amendments. Three of these
amendments purported to extend the time period covered
by the lease.

On September 1, 1998, Flagship brought suit against
the City. In its petition, Flagship alleged: (1) the City
was liable for failure to properly repair and maintain the
pier, its surface, drive ramps, curbs, and railings; (2) the
City was liable for water payments Flagship had made to
the City in excess of an alleged agreement between the
parties; (3) the City was liable for ad valorem taxes col-
lected from Flagship in violation of the terms of the
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lease; and (4) the City was liable for Flagship's reason-
able and necessary attorney's fees. The City responded
with a general denial of Flagship's claims and. asserted
various [**3] affirmative defenses. The City also filed a
counterclaim which requested a declaration that thelease
was void.

On December 18, 1998, the City filed a motion for
summary judgment, contending the lease was void and

- unenforceable. The trial court partially granted the mo-

tion, finding the fourth amendment to the lease was void
and unenforceable. On Jamuary 30, 2001, both parties
filed countervailing motions for summary judgment. On
Match 6, 2001, the trial court denied Flagship's motion
and partially granted the City's. motion on grounds that
are not before this Court on-appeal. :

On March 21, 2001, the City filed a plea to the ju-
risdiction as to Flagslnp s request for declalatmy judg-
ment regarding the water and sewer billing. On March
22, 2001, Flagship applied for a temporary [* 557] re-
straining order and temporary injunction to keep the City
from turning off its water supply. The trial court granted
the temporary restraining order April 16, 2001, and
granted the injunction May 8, 2001. The City then
‘brought an interlocutory appeal from the injunction, con-
tending the trial court lacked jurisdiction over the water
bill dispute. On May 11, 2001, the First Court of Appeals
held-the trial court [”‘*4] lacked jurisdiction to issué the
injunction. City of Galveston v. Flagship Hotel, Ltd., 73
S.W.3d 422 (Tex. App.-Houston [Ist Dist.] 2002, no
pet.).

On November 19, 2001 Flagslnp ﬁled another mo-
tion for summary judgment, and on December 11, 2001,
the City filed a cross-motion for summary judgment. The
trial court denied both these motions January 30, 2002,
- The parties filed a motion for reconsideration, and on
March 27, 2002, the trial court entered a final judgment
addressing both motions. Both parties appeal from this
judgment, which provides in relevant part as follows:

3. The Fourth Amendment to the Lease Agreement
between the Plaintiff and Defendant concerning the Flag-
ship Hotel and: Pier, dated M’ty 10, 1988, is void and
unenforceable,

[4.] The Fifth Amendment to the Lease dated Au-
gust 18, 1993, and as modified is not void. The Fifth
Amendment to the Lease does not extend the term of the
Lease and cannot relate back to a void lease. The effec-

tive date of the original Lease was adjusted in 1966 by

agreement between the City and the original Lessee.
THE COURT HEREBY ORDERS the Lease between
the Flagship and the City expires January 18, 2006.

5. The Cowrt {**5] reverses its order, dated March
6, 2001, The City is entitled to summary judgment that

and all exterior repairs to the premises".:
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the obligations of the City to repair and maintain the pier
and plemises are limited to repairs beneath the surface of
the pier; and the gas line is excluded from the City's re-
pair and maintenance obligations. The ongmal contract
is clear that Lessee is responsible for "the making of any
The: Second
Amendmeit to the Lease is not clear whe is responsible
for the exterior repairs above the surface of the. deck
other than the Hotel structure and its amenities. How-
ever, where a confract contains specific terms within a
general clause the general portion of the clause should be
read in light of the specific terms. The specific items
mentioned: in the Lease are all-structural components. of
the pier .located beneath the surface of the deck. There-
fore, the Defendant's obligations are to be interpreted
accordingly. In addition, any obligation not modified by
the Second Amendment remains - as drafted into the
original Lease. Therefore, it is HEREBY ORDERED BY
THE COURT the responsibility for exterior repairs
above the surface of the deck on which the Hotel is lo-
cated, [**6] whether it be lights, pier rails, or guard
rails, are the responsibility of the Plaintiff. - o

- 8. Plaintiff, as lessee of the Flagship Hotel pursuant
to the Lease Agreement, as amended, with the City-is not
liable for City ad valorem [*558] taxes on the leasehold
and leasehold improvements of the Flagship Pier and
Hotel. THIS COURT HEREBY ORDERS the City is
liable for Plaintiff's payment of ad valorem taxes on the
leasehold or. leasehold 1mp10vements in the sum of §$
47,322.06. .

9. THE COURT FURTHER FINDS the First Court
of Appeals decision and order dated March 14, 2002
holds this Court does not have _]ullSdlCthll to rule on the

-Flagship's alleged water service arrearage based on the

First Court of Appeals statement in its conclusion: "We
bold, pursyant to the clear provisions of the relevant sec-
tions of the Texas Water Code, the trial court lacked ju-
risdiction over this specifie dispute regarding Flag-
ship's alleged water service arrear age and the City's
intention -to discontinue water service to the hotel."
Therefore, the defendant's Plea to Jurisdiction as to
Plaintiffs Request for Declaratory Judgment Regarding
Water and Sewer Billing is GRANTED. It is therefore
ORDERED [**7] that Plalnuff‘s Request for Declara-
tory Judgment Regarding Water and Sewer Billing is
dismissed for want of subject matter jurisdiction.

Standard of Review

[HN1] The movant for summary judgment has the
burden of showing that there is no genuine issue of mate-
rial fact and that it is entitled to judgment as a matter of
law. Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546,
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548, 28 Tex. Sup. Ct. J. 384 (Tex. 1985). In deciding
whether there is a disputed material fact issue precluding
summary judgment, evidence favorable to the non-
movant will be taken as true. /d. ar 548-49. Every rea-
sonable inference must be indulged in favor of the non-
~movant and any doubts resolved in its favor. /d. at 549.
[HN2] Questions of law are reviewed de novo and will
be upheld if the judgment can be sustained on any legal
theory supported by the evidence. Cook Composites, Inc.
v. Westlake Styrene Corp., 15 S.W.3d 124, 131 (Tex.
App.-Houston [14th Dist.] 2000, pet. dism'd).

Expiration Date of the Lease

As its first point of error, Flagship contends the trial
court erred in applying Section 307.023 of the Texas Lo-
cal Government Code [**8] to hold that the term of the
lease expires January 18, 2006. [HN3] This statute al-
lows the governing body of the municipality to enter into
any contract in connection with the pier and its facilities
on terms it considers to be in the best interest of the mu-
nicipality. However, such a lease camnot "exceed 40
years from the date of the lease or contract."” TEX. LOC.
GOV'T CODE ANN. § 307.023 (Vernon 1999).

In this case, the lease was signed May 20, 1963, but
by agreement, the lease was to commence January 18,
1966, and run for forty years, until January 18, 2006. On
January 28, 1981, the City and Gulf Resorts, Ltd., the
lessee at that time, executed a second amendment to the
lease. By this second amendment, Gulf Resorts agreed to
spend not less than $ 700,000.00 for hotel improvements
by December 31, 1981. The primary term was still to run
until January 18, 2006, but under the second amendment,
the lessee had the option to renew the lease for three ad-
ditional five-year periods. If all renewal options were
exercised, the lease would end January 18, 2021 (39
years, 11 months and 20 days from the date of the second
amendment). In May 1988, the City and Hospitality
[**9] Interests, Inc., the lessee at that time, executed a
fourth amendment to the lease. Under the fourth amend-
ment, Hospitality Interests agreed to spend not less than
$ 600,000.00 for hotel improvements by July 1, 1988.

The primary term of the lease was still to run until Janu-

ary 18, 2006, but under the fourth amendment, the lessee
had the option to renew for five [*559] successive five-
year terms. If all options were exercised, the lease would
run until January 18, 2031 (42 years and 7 months from
the date of the fourth amendment). In August 1993, the
lease was amended a fifth time. Under the fifth amend-
ment, Evergreen Lodging, Inc., the lessee at that time,
agreed to spend $ 250,000.00 for renovations by Decem-
ber 1992 as a condition precedent to its right to invoke
the five five-year renewal options as provided in the
fourth amendment. If all options were exercised under
the fifth amendment, the lease would expire January 18,

2031 (37 years and 5 months from the date of the ﬁfth
amendment).

[HN4] The interpretation of an unambiguous con-
tract is a question of law, which is reviewed de novo.
MCI Telecomms. Corp. v. Tex. Utils. Elec. Co., 995
S.W.2d 647, 650-51, 42 Tex. Sup. Ct. J. 656 (Tex. 1999).
[HN5] We also [**10] review the trial court's interpreta-
tion of applicable statutes de novo. Tex-Air Helicopters,
Inc. v. Galveston County Appraisal Review Bd., 76
S.W.3d 575, 581 (Tex. App.-Houston [14th Dist.] 2002, .
pet. denied). When construing a statute, we look to the
Legislature's intent. Nat'l Liab. & Fire Ins. Co. v. Allen,
15 S W.3d 525, 527, 43 Tex. Sup. Ct. J. 690 (Tex. 2000).
If possible, we must ascertain the Legislature's intent
from the language it used in the statute and not look to
extraneous matters. /d.

[*560] Flagship contends each amendment to the
original lease created a new lease; thus, both the second
and the fifth amendments are effective to create new
lease agreements with terms extending the leasehold
interest until January 18, 2021, or January 18, 2031, re-
spectively, without violating Section 307.023. Flagship
agrees that the plain language of the statute prohibits a
particular lease from exceeding a term of forty years, but
contends nothing in the statute prohibits the City from
making successive leases, so long as the term of any such
successive lease does not exceed forty years.

Flagship relies on Boudreaux Civic Ass'n v. Cox,
882 S.W.2d 543, 547-48 [**11] (Tex. App.-Houston [1st
Dist.] 1994, no writ), to illustrate that, "A modification
to a contract creates a new contract that includes the new,
modified provisions and the unchanged old provisions."
See also Greenbelt Elec. Coop., Inc. v. Johnson, 608
S.W.2d 320, 325 (Tex. Civ. App.-Amarillo 1980, no writ).
Flagship contends that each time an amendment was
executed by the parties, a new lease agreement was
formed and the provisions of Section 307.023 must be
applied to that new lease agreement independently of the
old agreement. The City, on the other hand, contends the
date of the lease remains as an unchanged old provision
of the original lease, which causes the forty years to still
run from that original date, because Section 307.023
states a lease cannot "exceed 40 years from the date of
the lease." The City summarizes its position by saying,
"In short, the addition of the amendments to the lease
does not modify or nullify the commencement date of the
original lease. Rather, the amendments are merely an
attempt to add something to the lease: an extension of the
lease term."

The City believes Flagship's method of calculating
the lease term, which essentially [**12] allows infinite
extensions of the lease term, so long as no single one
extends beyond forty years, contradicts the wording of
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Section:307.023, which says a.lease -cannot "exceed 40
years from the date of the lease . .. ." TEX. LOC. GOV'T
CODE ANN. § 307.023 (emphasis added). One of the
pu;posés of Section 307.023 is to prevent the City from
entering into an extremely lengthy lease of the pier. The
forty-year term limit allows the City the oppottunity to
re-evaluate what it is doing with the premises at least
once every f01ly years. Flagship contends the amend-

ments were in compliarice with' the intent of Section .

307.023 because the City was able to re-evaluate its use
of the pier at the time of the negotiations for each
amendment. In fact, the City was able to negotiate im-
provements to the premises with each new amendment;
At the time of the amendments (except for the fourth
amendment, which Flagship admits is void), the City was
not Iocked into a newly negotiated term of 1011gex than
forty years.

Bach party asserts two alternative dates which it
contends must be the expiration of the lease. Flagship's
first alternative is that the lease runs until [*#13]  Janu-
ary 18, 2031, pursuant to the fifth amendment. Flagship's
second alternative is that the lease runs until January 18,
2021, pursuant to the second amendment. The City's first
alternative is that the lease runs until May 20, 2003, pur-
suant to the dafe of the original lease. The City's second
alternative is that the lease runs until January 18, 2006,
pursuant to the agreed start date of the lease.

We hold that Flagship's first alternative is the correct
expiration date of the lease. We agree with the trial court
that the fourth amendment to the lease is void as to its
term, because it was in excess of forty years from the
time of the execution of the fourth amendment. How-
ever, portions of the fourth amendment were validly in-
‘corporated into the fifth amendment, even though the
fourth amendment 1lself is vo1d The fifth amendment
provides:

Axticle III of the Amended Lease is hereby further
amended by amending. Section 3.05, as- set forth in the
Fourth Amendment to Lease, as hereinafter set forth:

Section 3.05 It shall be a condition precedent to the
effectiveness of the provisions of Section (3) of the
Fourth Amendment to this lease (which Section amends
Section 4.01 of this Lease) [**14] that the Lessee shall
plomptly commence with the remodeling and redecorat-
ing of the Hotel being operated on a portion of the de-
mised premises and that the Lessee shall, without liabil-
ity to the Lessor, incur expenses of not less than $
250,000 by the 31st day of December, 1992, or as soon
thereafter as is practicable, . . . .

Although the fourth amendment is void, other provi-
sions were incorporated into the fifth amendment when
the City and Flagship negotiated their incorporation. The
fifth amendment is within the forty-year statutory limit
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and is a valid amendment. The term of the lease is based
on a forty-year period from the original lease dated Janu-
ary 18, 1966, plus .an additional twenty-five years (five
five-year options), which causes the lease to expire Janu-
ary 18, 2031, The period from the date of the fifth
amendment, August 18, 1993, to Januvary 18, 2031, is
thirty-seven years and five months. Because this is less
than forty years, Flagship is in compliance with the re-
quirements of Section 307.023. .

We believe this approach is in harmony w1th the i in-
tent of the statute to prevent the City from bmdmg itself
for longer than forty years at any one time. With the ex-
ception [*#15] of the fourth ameridment, the newly ‘ne-
potiated terms did not exceed.forty years from the time
they were agreed ' on by the parties. Because each
amendment created a new lease for the purpose of Sec-
tion 307.023, the lease expires January. 18, 2031. Flag-
ship's contention the trial court erred.in holding the lease
expires January 18, 2000, is sustained. -

M‘untemnce 0b11g'1t10ns '

Flagship contends the maintenance obligations of
the parties were ambiguous because of conflicts within
the contract. Flagship also contends the ambiguity was
[*561] evidenced by previous actions taken by the City.
Despite these contentions, the trial court granted sum-
mary judgment in the City's favor with respect to ther
maintenance obligations of the parties.

- [HNG6] Whether a contract is ambiguous is a ques-
tion of law. O'Kehie v. Harris Leasing Co., 80 S.W.3d
316, 318 (Tex. App.-Texarkana 2002, no pet.). There are
two steps to an ambiguity analysis. Cook Composites,
Inc,, 15 S.W.3d at 131. First, we apply the applicable
rules of construction and decide if the contract is am-
biguous. /d. The second step is reached only if we find
the contract is ambiguous: /d. If we find [*¥*16] a con-
tract ambiguous, then a trier of fact may consider the
parties' interpretation and other extraneous evidence. Jd.
Because an ambiguous contract raises a question of fact,
it cannot be disposed of on summary judgment. /d.

The primary concern in the first step of the ambigu-
ity analysis is to determine and give effect to the inten-

 tions of the parties as expressed in the instrument. Id. We

look only within the four corners of the agreement to see
what is actually stated, not at what was allegedly meant.
Id. No single provision of the contract is to be control-
ling, as we must consider all of the provisions w1th refer-
ence to the entire contract. Id. at 132,

The maintenance provisions of this lease are found
in article VI of the original lease, as amended by provi-
sions contained in the second amendment. Under sec-
tions 6.01 and 6.02 of the original lease, the lessee was
assigned all duties with regard to paying for expenses
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relating to the maintenance of the "demised premises,"
which were defined as the pier and any improvements to
the pier. The second amendment to the lease added sec-
tions 6.07 and 6.08 to the maintenance provisions of the
lease. [**17] Flagship contends thaf, when sections 6.07
and 6.08 of the lease are read together, it becomes am-
bignous as to the maintenance for which the City is re-
sponsible with respect to the pier.

Section 6.07 reads:

The Lessee further agrees to maintain the Hotel in a
first class condition, both as to structure and amenities. . .

Section 6.08 reads:

Notwithstanding the provisions of Section 6.01
‘hereof, during the term of this lease, the Lessor shall, at
its expense, pay all maintenance and operation expenses
of that portion of the demised premises commencing
with the surface of the deck on which the Hotel is located
and proceeding downward. Such responsibility shall in-
clude, without limitation, the keeping and maintaining in
good repair of the colummns, beams, supporting members
-and other structural portions of the demised premises
from the surface of the deck upon which the Hotel is
located and proceeding downward, and the making of
any and all repairs thereto.

Section 6.01, which was a part of the original lease,
reads, in part:

Lessee shall, at its expense,-pay all maintenance and
operation expenses of the demised premises . . . includ-
ing . . . the making of any and all exterior [**18] repairs
to the premises. ‘

Flagship asserts:

When the provisions of section 6.07 are read in con-
junction with the provisions of section 6.08, it is unclear
which party had the obligations to maintain things at-
tached to the leasehold property. The term "surface of the
deck” is ambiguous in that it is unclear whether the "suz-
face of the deck" is intended to mean things attached to
the Pier (such as light poles and railings) or whether the
"surface of the deck" is the pavement [*562] of the deck
only, or if it even includes the pavement on the deck.

The City contends that there is no conflict between
the two sections and maintains that, while section 6.07
obligates Flagship to maintain the hotel in a first-class
condition as to its structure and amenities, it does not

absolutely limit Flagship's obligations or negate respon- .

sibility on the part of Flagship in maintaining other por-
tions of the premises.

[HN7] When a contract contains specific terms
within a general clause, the general clause should be read

in light of the specific terms. See Barnett v. Aetna Life
Ins. Co., 723 S W.2d 663, 666, 30 Tex. Sup. Ct. J. 191
(Tex. 1987). All of the lease's specific terms requiring
repairs to be made by the City [**19] refer to structural
components of the pier located beneath the surface of the
deck. Again, section 6.08 reads:

Notwithstanding the provisions of Section 6.01
hereof, during the term of this lease, the Lessor shall, at
its expense, pay all maintenance and operation expenses
of that portion of the demised premises commencing
with the surface of the deck on which the Hotel is located
and proceeding downward. Such responsibility shall in-
clude, without limitation, the keeping and maintaining in
good repair of the columns, beams, supporting members
and other structural portions of the demised premises
from the surface of the deck upon which the Hotel is
located and proceeding downward, and the making of
any and all repairs thereto.

Considering only the language within the four cor-
ners of the contract, we perceive no ambiguity in the
maintenance obligations of each party, especially in light
of the specific terms listed after the general term "surface
of the deck." The City's maintenance obligations start
with the surface of the deck, including the pavement, and
proceed downward, just as the plain language of section
6.08 states. We do not find "surface of the deck” to.be an
ambiguous [**20] phrase. Neither do we find that "sur-
face of the deck" would include things attached to it,
especially when the obligation is described as surface of
the deck and proceeding downward. The things attached
to the deck, such as light poles and railing, would be
described as proceeding upward from the surface of the
deck. We therefore agree with the trial court that the con-
tract is not ambiguous. Flagship's contention to the con-
trary is overruled.

Plea to the Jurisdiction

In the underlying lawsuit, Flagship asked for a de-
claratory judgment that its alleged water and sewer ar-
rearage was barred both by the statute of limitations and
by agreements between the Galveston City Manager and
Flagship. Flagship also sought an injunction preventing
the City from cutting off water service to the hotel. The
trial court granted the injunction, and the City brought an
interlocutory appeal.

The First Court of Appeals held the trial court
lacked jurisdiction over the specific dispute regarding
Flagship's alleged water service arrearage and the City's
intention to discontinue water service to the hotel. Flag-
ship Hotel, Ltd., 73 S.W.3d at 427-28. After considering
the First [**21] Court of Appeals' opinion, the trial court
granted the City's plea to the jurisdiction. The trial court
held it did not have jurisdiction to rule on Flagship's al-
leged water service arrearage "based on the First Court of
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Appeals statement in its. conclusion: "We hold, pursuant
to the clear provisions of the relevant sections of the
Texas Water Code, the trial court lacked jurisdiction over
this specific dispute regarding Flagship's alleged wa-
ter service arrearage [*563] and the City's intention to
discontinue water service to the hotel'." '

As part of “thisappeal, Flagship contends the trial
court erred in granting the City's plea and in dismissing
its declaratory judgment claims relating to the wateris-
sues. Flagship argues that the First Court:of Appeals'
opinion addresses only claims for injunctive relief. Flag-
ship contends the trial court has jurisdiction over the
declaratory judgment claims relating to the water issues
and only lacks jurisdiction with 1espect to its 1equest for
injunctive relief.

The City contends the prior decision” of the First
Court of Appeals is the law of this case and controls the
jurisdictional question surrounding the water dispute; the
City alleges Flagship's [**22] interpretation of the opin-
ion is much too restrictive. The City points out [HHN8] the

‘purpose of a temporary injunction is "to preserve the
status quo, or the 'last, actual, peaceable, noncontested
-status. which preceded. the pending confroversy." Crest-
view, Ltd. v. Foremost-Ins. Co., 621 SW.2d 816, 827
(Tex. Civ. App:-Austin:1981, writ ref'd n.r.e.).. A tempo-
rary mjunction is issued only on a'showing of a probable
injury and a probable right to recover after a fina] hear-
ing. Id. at 828. :

Although the First Court of Appeals' decision only
addressed whether the trial court could issue a temporary

injunction, it held that the Texas Water Code granted the

City exclusive original jurisdiction over such disputes
and the Texas Natural Resource Conservation Commis-
sion (TNRCC) appellate jurisdiction. See Flagship Hotel,
Ltd., 73 S.W.3d at 427. We find the First Court of Ap-
peals' reasoning persuasive, and Flagship must exhaust
its administrative remedies through the Texas Commis-
sion on Bhwvironmental Quality, formerly the TNRCC.

The trial court properly sustained the City's plea to

the jurisdiction,
Attorney's Fees

Flagship contends [*%23] the trial court abused its
discretion by failing to award attorney's fees under Sec-
tion 38.001. See TEX. CIV. PRAC. & REM. CODE ANN.
§38.001 (Vernon 1997). The Clty contends Flagship was
not entitled to attorney's fees because it was not a pre-
vailing party on its breach of contract claim. 2

2 THE CITY CONTENDED AT ORAL AR-
GUMENT FLAGSHIP HAD NOT PRESENTED
THE CLAIM AS REQUIRED UNDER SEC-
TION 38.002. SEE TEX. CIV. PRAC. & REM.

CODE ANN. § 38.002 (Vernon 1997). This error-
~had not been alleged in. the City's briefs. Argu-
ments and claims of error not raised in the party's
brief -are considered waived, See Vawter v
Garvey, 786 S.W.2d 263, 33 Tex. Sup. Ct. J. 300
(Tex. 1990); In re R.L.H., 771 8.W.2d 697 (Tex.
App.-Austin 1989, writ clemed) By failing to pre-
sent a point or argument, a party waives the right
to complain of the error. The court of appeals will
err if it reverses on that ground in the absence of
properly assigned error. Pat Baker Co, v. Wilson,
971 S.W.2d. 447, 450, 41 Tex. Sup. Ct. J. 1013
(Tex. 1998); Vawter, 786 S.W.2d 203, 33 Tex.
Sup. Ct. J. 300, Allright, Inc. v. Pearson, 735
S.W.2d 240, 30 Tex. Sup. Ct. J. 431 (Tex. 1987).

[*#24] [HN9] A trial' court's award of attorney's
fees is reviewed for an abuse of discretion. Au Pharm.,
Inc. v. Boston,” 986 S.W.2d 331,337 (Tex." App.-
Texarkana 1999, no pet.); Knighton v. Int'l Bus. Machs.
Corp., 856 SWZd 206, 210 (Tex. App.-Houston [I1st
Dist.] 1993, writ denied). Attorney's- fees are awarded
under Section 38.001 for a breach of contract claim.
"When a prevailing party in a breach of contract suit
seeks attorney's fees under Section 38.001, makes its

" proof, and meets the requirements of the section, an ~

award of attorney's fees is mandatory." A#l. Richfield Co.
v. Long Trusts, 860 S.W.2d 439, 449 (Tex. App.-
Texarkana 1993, writ denied); see Bocquet v. Herring,
972 SW.2d 19, 20-21, 41 Tex. Sup. Ct. J. 650 (Tex.
1998). '

[*564] To recover under Section 38.001, a party
nmust be a prevailing party and be awarded damages.
Green Int'l, Inc. v. Solis, 951 S.W.2d 384, 390, 40 Tex.
Sup. Ct. J. 610 (Tex. 1997); Howard v. City of Kerrville,
75 SW.3d 112, 119 {(Tex. App.-San Antonio 2002, pet.
denied). Several courts of appeals have defined a prevail-
ing party as the party to the suit "who successfully prose-
cutes the action or Successfully defends [*¥*25] against
it, prevailing on the main issue, even though not to the
extent of its original contention," * This definition orlgl—
nated from the definition in Black's Law Dictionary. *

The City argues Flagship is not a prevailing party be-

cause it did not recover on the main issue. Flagship only
recovered for one of the three allegations of breach of

_contract. The City argues that, since it successfully de-

fended on the main issue’ of 1epans -and mamtenance
Flagship did not prevail on the' main issue.

3 Fed. Deposit Ins. Corp. v. Graham, 882
S.W.2d 890, 900 (Tex. App.-Houston [14th Dist.]
1994, no writ) (quoting Criton Corp. v. High-
lands Ins. Co., 809 S.W.2d 355, 357 (Tex. App.-
Houston [14th Dist.] 1991, writ denied)); see City
of Amarillo v. Glick, 991 S.W.2d 14, 17 (Tex.
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App.-Amarillo 1997, no pet.); G. Richard Goins
Constr. Co. v. S.B. McLaughlin Assocs., 930
S.W.2d 124, 130 (Tex. App.-Tyler 1996, writ de-
nied), Weng Enters., Inc. v. Embassy World
Travel, Inc., 837 S W.2d 217, 222-23 (Tex. App.-
Houston [lst Dist.] 1992, no writ); Hoffman v.
Deck Masters, Inc., 662 S.W.2d 438, 441 (Tex.
App.-Corpus Christi 1983, no writ).
[##26]

4 The Court of Appeals at Corpus Christi
adopted the definition from the fifth edition of
Black's Law Dictionary published in 1979. See
Hoffman, 662 S.W.2d at 441. The First Court of
Appeals at Houston adopted the definition from
Hoffman. See Weng Enters., Inc., 837 S.W.2d at
222-23. The Court of Appeals at Tyler adopted
the definition from Weng. See G. Richard Goins
Constr. Co., 930 S.W.2d at 130. The Fourteenth
Court of Appeals at Houston adopted the defini-
tion from the fourth edition of Black's Law Dic-
tionary. See Criton, 809 S.W.2d at 357. The Court
of Appeals at Amarillo adopted the definition
from both of the Courts of Appeals at Houston.
See Glick, 991 S.W.2d at 17.

Black's Law Dictionary now defines "prevailing
party" as "[a] party in whose favor a judgment is ren-
dered, regardless of the amount of damages awarded."
BLACK'S LAW DICTIONARY: 1145 (7th ed. 1999).
Our research indicates courts have only considered
whether a party prevailed on the main issue where both
parties received judgment under [**27] the cause of
action, i.e., where both parties breached the conmtract.
Fed. Deposit Ins. Corp. v. Graham, 882 S.W.2d 890,
900-01 (Tex. App.-Houston [14th Dist.] 1994, no writ);
Criton Corp. v. Highlands Ins. Co., 809 S.W.2d 355,
357-58 (Tex. App.-Houston [l14th Dist] 1991, writ de-
nied); Hoffman v. Deck Masters, Inc., 662 S.W.2d 438,
441 (Tex. App.-Corpus Christi 1983, no writ). If only one
party prevailed, courts have concluded that party pre-
vailed on the main issue. See Norrell v. Aransas County
Navigation Dist. # 1, 1 S.W.3d 296, 303 (Tex. App.-
Corpus Christi 1999, no pet.); Emery Air Freight Corp.
v. Gen. Transp. Sys., Inc., 933 S.W.2d 312, 316 (Tex.
App.-Houston [14th Dist.] 1996, no writ); Weng Enters.,
Inc. v. Embassy World Travel, Inc., 837 SW.2d 217,
222-23 (Tex. App.-Houston [Ist Dist.] 1992, no writ).

We believe the main focus of our inquiry should be
whether the agreement was breached, not the extent of
the breach. Flagship prevailed on the breach of contract
cause of action, although the extent of the breach was not
as substantial as first alleged. The definitions [**28]
adopted by other courts do not require the party to re-
ceive a judgment "to the extent of its original conten-
tion." * [HN10] Further, while only [*565] a prevailing

party may recover under Section 38.001, net recovery in
the overall suit is not required. Az Richfield Co., 860
S.W.2d at 449. Determination of the prevailing party
focus should be based on the success on the merits, i.e.,
the party who is vindicated by the trial court's judgment.
City of Amarillo v. Glick, 991 S.W.2d 14, 17 (Tex. App.-
Amarillo 1997, no pet.).

5 See Glick, 991 S.W.2d at 17, G. Richard Goins
Constr. Co., 930 S.W.2d at 130; Graham, 882
S.W.2d at 900; Weng Enters., Inc., 837 S.W.2d at
222-23; Hoffman, 662 S.W.2d at 441.

Accordingly, we hold that "prevailing party" means
the "party in whose favor a judgment is rendered, regard-
less of the amount of damages awarded." See BLACK'S
LAW DICTIONARY 1145. If multiple parties receive
[**29] judgment under the cause of action, the party
which received judgment on the "main issue" is the pre-
vailing party. Since Flagship is the only party that re-
ceived a judgment under breach of contract (for recovery
of sums paid by Flagship to the City for ad valorem
taxes), Flagship is the prevailing party. Because Flagship
also received damages ($ 47,322.06), it was entitled to its
attorney's fees.

The City also argues Flagship was not entitled to its
attorney's fees because it failed to segregate the fees at-
tributable to the contract cause of action from its other
causes of action. [HN11] A party seeking to recover at-
torney's fees carries the burden of proof to establish the
amount which is reasonable and necessary. See Stewart
Title Guar. Co. v. Sterling, 822 S.W.2d 1, 10, 35 Tex.
Sup. Ct. J. 206 (Tex. 1991) (DTPA); Aetna Cas. & Sur. v.
Wild, 944 S.W.2d 37, 40 (Tex. App.-Amarillo 1997, writ
denied) (adopting Stewart in context of Section 38.001).
The general rule is that attorney's fees attributable to
other defendants and other causes of action must be seg-
regated. See Stewart Title Guar. Co., 822 S.W.2d at 10-
11; Aetna Cas. & Sur., 944 SW.2d at 40. [**30] An
exception to the general rule is when the claims are in-
separably intertwined. Stewart Title Guar. Co., 822
S.W.2d at 11; Aetna Cas. & Sur., 944 S W.2d at 40. The -
determination of whether attorney's fees can be segre-
gated is a question for the court. detna Cas. & Sur., 944
S.W.2d at 41. This determination requires a consideration
of the substantive law necessary to establish facts to sup-
port a recovery of the multiple claims. /d.

We hold that, in the instant case, the declaratory
judgment actions were not inseparable from the breach
of confract claims. Validity of the modifications of the
lease, construction of the provisions relating to the par-
ties' respective maintenance obligations, and liability for
water payments, are all claims that are not inseparably
mtertwined with the breach of contract claims. Flagship
correctly points .out it did segregate the breach of con-
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tract claims from the other causes of action. The City -

argues Flagship should further segregate fees based on
the different theories of breach of coniract. However,
segwgn‘aon based on sepuate theones of the same cause
of action is not necessmy ‘

6 Courts examine segregation based on whether
different causes of action have similar elements
and arise out of .the same set of circumstances.
They do not examine whether the different theo-
ries of the same cause of action need to be segre-
gated. See Stewart™ Title Guar. Co. v. Sterling,
822 S.W.2d 1, 11, 35 Tex. Sup. Ct. J. 206 (Tex.
1991); Aetna Cas. & Sur. v. Wild, 944 S.W.2d 37,
41 (Tex. App.-Amarillo 1997, writ denied);
Panizo v. Young Men's Christian Ass'n, 938
"SW.2d 163, 169-70" (Tex. App.-Houston [lst
Dist.] 1996, no writ); Kenneth H. Hughes Inter-
ests, Inc. v. Westrup, 879 S.W.2d 229, 236-37
(Tex. App.-Houston' [lst Dist] 1994, writ de-

nied); sée also Au Pharm., Inc. v. Boston, 986

S.W.2d 331, 338 (Tex. App -Texarkana ]999 no
‘pez‘)

[¥#31] The breach of contract claims are not in-.

separable from the other claims. ’ [*566] Because Flag-
ship did segregate its attorney's fees in its counsel's affi-
davit, and because the City only contests this segregation
on the basis of the different theories of breach of con-
tract, Flagship's affidavit is uncontroverted. [HN12] Un-
controverted testimony by an interested withess concern-
ing attorney's fees may establish a fact as a mattet of law.
Cale's Clean Scene Carwash, Inc. v. Hubbard, 76 S.W.3d
784, 787 (Tex. App.-Houston [14th Dist.] 2002, no pet.).
The uncontroverted affidavit establishes the reasonable
and necessary attorney's fees for the breach of contract
claim as $ 48,862.00. The trial court abused its discretion
in failing to award Flagship its attorney's fees in this

- amount.

7 TFlagship argues that the segregation standard
is difficult to meet. We disagree and note that
segregated attorney's fees can be established with
evidence of unsegregated attorney's fees and a
rough percent of the amount attributable to the
breach of contract claim. Schenck v. Ebby Halli-
day Real Estate, Inc., 803 S.W.2d 361, 369 (Tex.
App.-Fort Worth 1990, no writ), accord
Bradbury v. Scott, 788 S.W.2d 31, 40 (Tex. App.-
Houston [1st Dist.] 1989, writ denied).

{*#32] Flagship contends the trial court erred in
awarding attorney's fees to the City, The City contends it
was entitled to attorney's fees under both Sections 38.001
(breach of contract) and 37.009 (declaratory judgment)
of the Texas Civil Practice and Remedies Code. Flagship

contends the City was not entitled to atforney's fees be-

cause attorney's fees were awarded under Section-38.001

and, because the City breached the confract, it was not a
"prevailing party."

. The order g1ant1ng "Lttomeys fees does not state a
basis for the award, and the City alleged it was entitled to
attorney's fees under both Sections 38.001 and 37.009.
Section 37.009 [HN13] authorizes the trial court to award
costs and "reasonable and necessary" attorney's fees that
are "equitable and just" TEX. CIV. PRAC. & REM.
CODE ANN. § 37.009 (Vernon 1997) A party is not
required to substantially prevail in order to be awarded
attorney's fees under Section 37.009, Barshop v. Medina
County Underground Water Conservation Dist., 925
S.W.2d 618, 637,°39 Tex. Sup. Ct. J. 858 (Tex. 1996).
Thus, it is not an abiise of discretion to award attorney's
fees to a nonprevailing party if that is equitable [*¥33]
and just undel the cncumstances

Flagship further contends the Clty cannot be
awarded attorney's fees under Section 37.009 because the

* declaratory judgment did not give rise to any new issues.

[FIN14] When a party brings a declaratory judgment ac-
tion by way of a counterclaim, and that counterclaim
involves only issues already raised by the original claim,
the party is not entitled to an award of attorney's fees. *
However, validity of the contract modifications and li-
ability as to water payments were issues not raised in the
breach of contract claim. The declaratory Judgment ac-
tion therefore raised new issues.

8  See Brush v. Reatd Oil & Cas Corp., 984
SW.2d 720, 730 (Tex. App.-Waco 1998, pet. de-
nied); see also John Chezik Buick Co. v. Friendly
Chevrolet Co., 749 S.W.2d 591, 594-95 ‘(Téx.
. App.-Dallas 1988, writ denied); Narisi v. Legend
Diversified Invs., 715 SW.2d 49, 51-52 (Tex.
App.-Dallas 1986, writ ref'd n.r.e.); Johnson v.
Hewitt, 539 S.W.2d 239, 240-41 (Tex. Civ. App.-
Houston [1st Dist.] 1976, no writ); Joseph v. City
of Ranger, 188 S.W.2d 1013, 1014-15 (Tex. Civ.
App.-Eastland 1945, wr n‘lef’d w.0.1m.).

[##34] The trial court's discretion in awarding at-
torney's fees under Section 37.009 is limited by whether
the attorney's fees were "reasonable and necessary" as
well as whether they were "equitable and just." See Ar-
thur M. Deck & Assocs. v. Crispin, 888 S.W.2d 56, 62
(Tex. App.-Houston [l1st Dist,] 1994, writ denied); see
also Bocquet, 972 S.W.2d at 20. Further, a party is enti-
tled only to the attorney's fees attributable to the declara-
tory judgment [*567] action and must segregate such
fees from the other causes of action. Hill v. Heritage
Res., Inc., 964 S.W.2d 89, 143 (Tex. App.-El Paso 1997,
pet. denied).
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Here, the City failed to segregate fees attributable to
the breach of contract cause of action from the cause of
action seeking declaratory judgment. As discussed
above, these causes are not inseparable. Therefore, we
hold the trial court abused its discretion by awarding fees
based on unsegregated attomey's fees. Unsegregated
attorney's fees however, is some evidence of segregated
attorney's fees. See Stewart Title Guar. Co., 822 S.W.2d
at /2. We therefore reverse the trial court's award and
remand this issue to the [¥*35] trial court for determina-
tion, pursuant to Section 37.009, of the properly segre-
gated fees, and for determination of whether an award of
such fees is "equitable and just" in light of our opinion,
and if so, what amount is "reasonable and necessary."

Summary and Conclusion

In summary, we reverse the trial court's judgment
that the term of the lease expires January 18, 2006, and
render judgment that such term expires January 18, 2031.
We affirm the trial court's judgment that the provisions

of the lease relating to the parties' respective mainte-
nance obligations are unambiguous. We affirm the trial
court's determination that it lacked jurisdiction over the
water service arrearage. We reverse the judgment deny-
ing attorney's fees to Flagship and render judgment that
Flagship recover its attorney's fees from the City in the
amount of $ 48,862.00. We reverse the judgment grant-
ing the City its attorney's fees and remand this issue for
determination (under Section 37.009 of the Texas Civil
Practice and Remedies Code), of the properly segregated
fees, and for determination of whether an award of such
fees to the City is "equitable and just" [**36] in light of
our opinion, and if so, what amount is "reasonable and
necessary." ’ :

Accordingly, the trial court's judgment is reversed in
part, rendered in part, and remanded in part for further
proceedings consistent with this opinion.

Donald R. Ross

Justice
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SOAH DOCKET NO. 582-06-1766
TCEQ DOCKET NO. 2005-2091-UCR

VICTORIA PALMS RESORT, INC. § BEFORE THE STATE OFFICE
V. - § OF
‘ S |
CITY OF DONNA, TEXAS §  ADMINISTRATIVE HEARINGS
PROPOSAL FOR DECISION

I. INTRODUCTION

- Pursuant to its First Amendéd Complaint and Petition for Review (Petition) dated June
26, 2006; Victoria Palms Resort, Inc. (Victoria) challenges water and sewer rates adopted by the
City of Donna, Texas (Donna). Victoria asks the Texas Commission on Environmental Quality
(Commission) to declare them unjust, unreasonable, and a violation of Donna’s tariff and the
Texas Water Codé. Donna challenges the Petition as beyond the scope of the Commission’s
jurisdiction and as the Same relief previously sought by Victoria in 2003, addressed in a Proposal
for Decision by an Administrative Law Judge (ALJ), and rejected by the Conﬁnission ina ﬁnal
order .di.smissing‘ the case on May 14, 2004.! Consistént with the Commissioh_’s conclusion in
the 2003 case, Donna argues, it has no jurisd_iction over rates assessed by a municipality within
its corporate limits. Consequently,. Donna asks that the Petition be dismissed as not properly
before the Commission. The Executive Director (ED) and the Public Interest Counsel (PIC) join

in Donna’s position and in the requested relief.

The ALJ agrees with Donna’s position. For a second time, Victoria is pursuing causes of
action against Donna over which the Commission previously concluded it had no jurisdicﬁon.
The Commission should arrive at the same conclusion it reached in the 2003 case—that it does not

have jurisdiction to review a billing or rate dispute between Victoria and Donna.

! See, Victoria Palms Resort V. City of Donna, TCEQ Docket No. 2003-0697-UCR; SOAH Docket No.
582-04-0252 (May 14, 2004).
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II. PROCEDURAL HISTORY

In response to Victoria’s Petition filed with the Commission on November 22, 2005,
Donna filed a Motion to Dismiss for Lack of Subject Matter Jurisdiction, which was received by
the State Office of Administrative Hearings (SOAH) on May 31, 2006.> On June 6, 2006, PIC
filed its Response to Donna’s Motion to Dismiss. PIC stated that it agreed with Donna’s position -
that TCEQ did not have jurisdiction over Donna’s rates or utility service because Donna is a

municipally owned utility providing service to a customer wholly within its corporate limits.

A preliminary hearing was held before SOAH ALJ Gary W. Elkins on June 13; 2006.

The following entities appeared and were admitted as parties:

PARTY | REPRESENTATIVE

Victoria | J.W. Dyer

Donna Ricardo J. Navarro

‘ Robert Drinkard
|ED | Paul Tough
Todd Galiga
PIC Mary Alice McKaughan

At the preliminary heariﬁg, the parties presented oral argument on the motion to dismiss and
offered their positions on the best procedural approach to addressing the motion in the context of
Victoria’s Petition. All of the parties agreed that a Commission ruling on the motion to dismiss
should first be obtained. Should the ALJ recommend granting the motion and the Commission -
adopt the recommendation, the case would be ripe for appeal following a required motion for

rehearing. Should the ALJ recommend denying the motion, the ruling could be challenged .
before the Commission via certified question. The Commission’s ruling then would determine

whether the case would proceed to a hearing on the merits.

*The full title of Donna’s request for relief was “Motion to Dismiss for Lack of Subject Matter Jurisdiction
and Objection to and Conditional Answer to Applicant’s Complaint.”
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After hearing argument on the motion to dismiss, the hearing closed. However, the ALJ
concluded that the only change in circumstances occurring between the Commission’s order in
the 2003 case and Victoria’s petition in this case was a Texas Thirteenth Court of Appeals
decision issued in the same factual dispute before the ALJ in this case, Citing City Of Galveston
v. Flagship Hotel, Ltd.,* the Thirteenth Court concluded that “the TCEQ has exclusive appellate

jurisdiction to review orders or ordinances of the City.™

Based on the intervening decision by the Thirteenth Court, the ALJ issued.an order on
August 10, 2006 asking the parties to submit briefs, by August 25, 2006, ~addfessing the binding
effect on the Commission, if any, of the Thirteenth Court’s decision. Victoria, Donna, and the

1

ED submitted briefs in response to the order,
TIE. SUMMARY OFRECOMMENDATION

This dispute presents a confusing procedural history.. Ultimately, it is clear from the
parties’ written and oral arguments that in the 2003 case the Commission considered the same
jurisdictional challenge and arguments in the same factual dispute between these two parties.

The Commission concluded, via final order, fhat it had no jurisdiction over the dispute.

The ALJ concludes that the Thirteenth Court’s- decision on the Commission’s jurisdiction
has no effect on the issue of the Commission’s jurisdiction over the pending rate dispute between
Victoria and Donna. Consequently, as later discussed in more detail, the Commission should
rely on its earlier order in arriving at the same conclusion in this case: that it has no jufisdiction
" over the pending rate dispute. Also of note is the fact Vic-tdria filed the Petition in this case

notwithstanding the Commission’s dismissal of the 2003 case with prejudice to refiling.

2 73 8.W.3d 422, 427 (Tex., App.-Houston [Ist Dist.] 2002, no petition).

4 City of Donna, Texas v. Victoria Palms Resort, Inc., Cause No. 13-03-375-CV (August 4, 2005).
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IV. HISTORY OF DISPUTE BETWEEN VICTORIA AND DONNA

The following is a background summary of the dispute that led to Victoria’s petition in

this case.

In 2003, Victoria filed a lawsuit in Hidalgo County District Court agaiﬁst Donna, alleging
that Donna was operating a faulty water meter that resulted in overcharges to Victoria fér both
water and sewer services provided by the city. The suit also challenged an increase in Donna’s
water rates. In response, Donna filed a plea to the jurisdiction, arguing that jurisdiction lay not
with the court but with the Commission. The Hidalgo County District Court took the
jurisdictional challenge under advisement. Victoria then filed a complaint with the Commission
to challenge the same rates. The district court denied Donna’s plea to the jurisdiction and ruled
that the case should proceed to trial. Donna appealed the ruling to the Thirteenth Court of
Appeals. | .

Meanwhile, Donna joined the Commission’s Executive Director in challenging the
complaint Victoria had filed with fhe Commission: In a plea to the jurisdiction, Donna argued -
that the Commission had no jurisdiction over a rate and billing dispute between Viétoria and
Donna. The Commission referred the case to SOAH, where it was assigned to ALJ William
Newchurch. As a result, the bﬂling and rate dispute was pending simultaneously before both

SOAH, via the Commission, and the Hidalgo County District Court.’

In a final order issued by the Commission in May 2004, it agreed with ALJ Newchurch’s
conclusion that it did not have jurisdiction over the dispute between Victoria and Donna.
Victoria sent a copy of the decision to the Thirteenth Court of Appeals in Corpus Christi, which

disagreed with the Commission. The Court found that the Commission had exclusive appellate

* Victoria explains that even though it believed jurisdiction was actually in the district court rather than
with the Commission, it felt it had to “cover its bases” by filing the complaint with the Commission following
Donna’s challenge to the district court’s jurisdiction. -
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jurisdiction over the rate dispute and that the Hidalgo County District Court had jurisdiction over
the billing portion of the dispute, which amounted to a breach of contract action. Upon
concluding that the Commission’s and Court of -Appeals’ ruliﬁgs combined to leave it without 2
forum to oh’allenge Donna’s water and sewer rates, Viétoria filed a motion for rehearing in the

Thirtsenth Court.

Around the same time, Donna had the case moved to federal district court, and Victoria.
1‘espondéd by requesting that the case be remanded to state court. The federal district court
denied Viotoria"é request and ruled that because the case had been pending ét the appellate level
while in state court, it was being referred to the Fifth Circuit Court of Appeals. vIn the meantime,

the Thirteenth Court of Appeals had denied Victoria’s motion for reheafing.

- In what Victoria described as the confusion of not knéwing where things lay at that point,
it filed a p@titioh for a writ with the Tex_as Supreme Court. The Supreme Court granted the writ,
-at which time Donna submitted a letter to it stating that the case was also péhding in the federal

judiciary. The Texas Supreme Court responded by saying it was abating the case pending action

in the federal courts.

Acc.ording to Victoria, as it now stands Donna’s appeal of the Thirteenth Court’s denial
of its plea to the jurisdiction is now pending review in the Fifth Circuit. The Fifth Circuit has

asked the parties to brief the issue of whether it has jurisdiction over the dispute.

Ultimately, when Donna implemented new rates in October 2005, Victoria filed the
petition underlying this proceeding. The only difference between this case and the 2003 dispute
before ALJ Newchurch, Victoria explains, is the existence of the Newchurch PFD, the resulting

| Commis_sibn decision in which it found i;c had no jurisdiction-over the dispute, and the Thirteenth
Court’s de;,cis.ion concluding that the Commission has exclusive jurisdictién to review orders or

ordinances of the City.
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V. PARTIES’ ARGUMENTS
A. Victoria’s Position

In its brief, Victoria remained steadfast in its position that the Commission has
jurisdiction to review Donna’s orders and ordinances. It reiterated the jurisdictional arguments
considered in the 2003 case and added that no appellate court had issued a ruling consistent with

Donna’s position.

Recrardmg the issue framed by the ALJ in h1s request for additional bneﬁng—the extent to
which the Thirteenth Court’s decision is bmdmg on the Commission—Victoria argues that under
the “law of the case” doctrine the Thirteenth Court’s decision is controlling. In support of this
position, Victoria cited the Texas Supreme Court’s conclusmn in Hudson v. Wakefield® that a
ruling by an appellate court on a question of law will ordinarily be regarded as the law of that
case in all subsequent proceedings in that case. The Court noted that the doctrine applies as 1ong
as the facts of the case on remand are substantially the same as they were in the prior

proceeding.”’

Victoria also points out that four separate appellate courts have concluded the Commission
has exclusive appellate jurisdiction over water service disputes between a municipality and its
‘customers,b, pursuant to TEX. WATER CODE ANN. § 13.042(d).® It added that the law of the case

doctrine lends additional support to the conclusion that the decision of the Thirteenth Court is

¢ Hudson v. Wakefield, 711 S.W.2d 628, 630 (Tex. 1986).
7 Id.

8 Victoria cited the following four cases in support of this assertion: City of Galveston v. Flagship Hotel,
Lid., 73 S.W.3d 422, 427 (Tex. App.—Houston [1% Dist.] 2002, no pet); Flagship Hotel, Ltd. v. City of Galveston,
117 S.W.3d 552, 562-563 (Tex. App—Texarkana, 2003, reh’g overruled 2003, pet. denied); City of Donna v.
Victoria Palms Resort, Inc. 2005 WL 1831593 (Tex. App.—Corpus Christi 2005, reh’g overruled, pet. filed 2005,
pet. abated 2006); and City of Willow Park v. Squaw Creek Downs, L.P., 166 S.W.3d 336 (Tex. App.—Ft. Worth
2005, no pet.).
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controlling over its dispute with Donnha.
B. Donna’s Position

Donna argues that the opinion of the Thirteenth Court of Appeals is no more binding on the
Commission than were either of two opinions from the Houston or Texarkana Courts of Appeals:in
the 2003 case. Furthermore, Donna. asserts, neither res judicata nor stare decisis opéra'te to bind |
the Commission to- the Thirteenth Court’s opinion regarding -thé' Corfxmission’s jurisdiction.
Instead, 0h_1y the decisions of the Travis County District Courts, the Third Court of Appeals, and
the Texas ‘Supreme Court have a binding effect on a state. adininisﬁ*ativa agency under the
Administrative Proceduté Act (APA). None of those'bodies has ever held that the Commission

has jurisdiction over a water or sewer rate dispute, Donna adds.

Donna also points out that unlike.this dispute,. which is purély a rate challenge, Victoria’s
lawsuit in Hidalgo County District Court alleged that it had been over-billed for water by Donna as
the- result of a faulty water meter. Consequently, a rate dispute between the parties was never
before eifher the District Court or the Thirteenth Court. Donna argues that consistent with the
ALY’s cbnclusidn in the 2003 caée, any analysis by Thil'tGGﬁth Court regarding the jurisdiction of
the Commission over a rate dispute would be pure dicta, thus having no binding effect on the

Commission.
C. Executive Director’s Position

The ED echoes Donna’s position: the Commission is not bound by the opinion of the
Thirteenth Court because an appellate court’s decisions bind only those lower courts within its
appellate district, and the Commission’s decisions are appealable only to Travis County District

Court, the Third _Courf of Appeals, and the Texas Supreme Court.

? TeX. GOV>T CODE ANN. ch. 2001 (2006).
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V1. ANALYSIS

Just as the ALJ concluded in the 2003 case before the Commission—that the Commission 18
not bound by the decisions of the Houston or Texarkana Courts of Appeal-the ALJ in this case
concludes that the Commission likewis.e is not bound by the decision of the Thirteenth Court of

Appeals. Tt is free to reach a different conclusion.
The “law of the case” doctrine cited by Victoria does not apply. The doctrine states,

Questions of law that are decided on appeal to the court of last resort will govern
the case throughout its subsequent stages, including a retrial and a subsequent
appeal.'’ (Emphasis added.)

Victoria mis-states the doetrine by seemingly expanding its application to the courts of appeal.
Because the Texas Supreme Cburt—the Court of last resort-has not ruled on the Commission’s
jurisdiction in this case, the doctrine does not act to bar Commission action on the dispute between
Victoria and Donna. Furthermore, the Thirteenth Court has nd jurisdiction over Commission
decisions under the APA. Instead, as argued by Donna and the ED, such decisions are appealable
to Travis County District Court and the Third Court of Appeéls. This has not occurred.!!

 Likewise, res judicata does not bind the Commission to the decision of the Thirtefenth
Court. Although res judicata prohibits the re-litigation of a court’s judgment in a subsequent suit
between the ?ame parties or their privies, the Commission was not a party to thé case at the
Thirteenth Court of Appeals and, thus, did not have the opportunity to present argument on the

issue of jurisdiction.'

1% 3 TEX. JUR. 3D Appellate Review § 850 (1999).

' At the preliminary hearing, Victoria represented that it appealed the Commission’s 2004 order to Travis
County District Court but dismissed the appeal before it could be taken up by the court.

2 Hammonds v. Holmes, 559 S.W.2d 345 (Tex. 1977).
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The doctrine of stare decisis likewise finds no »applilcation to this dispute. The doctrine
dictates that once the Texas Supreme Court announces.a proposition of law, the decision is
generdlly considered binding precedent on lower courts unless the Supreme Court o.vermles.the
carlier decision.”” The ALJ is unaware of an announcement by either the Supreme Court or the

Third Court of Appeals relating to the disputed jurisdictional issue.

Thus, the Commission is the only decision-making body that both has the authority under
the APA to make a determination on its jurisdiction over this rate dispute and has exercised that -
authority, and its order-was not appealed. Of added significance was the Commission’s decision to

dismiss.the 2003 case withprcjudioe to refiling.
'VII. CONCLUSION AND RECOMMENDATION

The ALJ concludes that the Thirteenth Court’s August 4, 2005 Menldreindum Opinion has
no legal impact on either the Commission’s prior juriédi’ctibnal ruling in the 2003 case or on this
dispute pending between Victoria and Donna. 'Thus, the Commission should again dismiss

Victoria’s petition, as reﬂeote‘d“iﬂ the Proposed Order, with prejudice to refiling.

Signed October 12, 2006.

A

ADMINISTEATIVE LAW JUDGE

STATE OFFICE OF ADMINISTRATIVE HEARINGS

13 Swilley v. McCain, 374 S.W.2d 871, 875 (Tex. 1964).
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AN ORDER dismissing the complaint and petition of Victoria Palms
Resort, Inc. challenging water and sewer rates that it has been and is being
charged by the City of Donna, Texas; TCEQ DOCKET NO. 2005-2091-
UCR; SOAH DOCKET NO. 582-06-1766

~On - the Texas Commission on Environmental Quality (COmIﬁission |
or TCEQ) considered a Motion to Dismiss for Lack of Subject Matter J urisdictidn and Objection to
‘and Conditional Answer to Applicant’s Complainf, filed by the City of Donna, Texas (Donna). The
motion was filed in response to the Oﬂgiﬁal Complaint of Victoria Palms Resort, Inc. (Victoria),
seekirig a declaration from the Commission that rates being charged by Donna for water and sewer
service are unfair, uﬁj ust, unreasonable, and a violation Qf Donna’s tariff and the Texas Water Code.
Donna’s fnotion to dismiss was presented to the Commiséion with a Proposal for Decision by Gary
W. Elkins, Administrative Law Judge (ALJ) with the State Office. of Administrative Hearings
(SOAH). Victoria wasrepresented by J.W. Dyer, Donna was represented by Ricardo J. Navarro, the
Executive Director (ED) was represented by Paul Tough, and the Public hﬁerest Counsel (PIC) was
represented by Mary Alice McKaughan.
After considering the ALJ’s Proposal for Decision and the evidence and arguments presented,

the Commission makes the following Findings of Fact and Conclusions of Law:



L. FINDINGS OF FACT

Pursuant to its First Amended Complaint and Petition for Review (Petition) dated T une 26,

o
¢

2006, Victoria challenges water and seWer; rates adopted by Donna and asks the Commission
to »de‘clare them unjust, um'e-asonabh, ahd a Viqlation of Donna’s tariff and the Texas Water
Code. | |

After Dohna implémented new water rates in October 2005 , Victoria filed its Original
Coﬁplai11t on November 22, 2005. | |

On March 20,.2006, the Commission’s Chiéf Clerk (Chief Clerk) referred the 'Original
Complaint to SOAH for a hea;‘ring‘. |

On May 15, 2006, the Chief Clerk mailed a Noﬁoe of Héaring to Victoria, Donna, the ED,
and the PIC, | N
On May 31, 2006, Dorma ﬁled_ a Motio_r; to Dismiss for Lack of Subject Matterk Jurisdiotion
and Obj ectioﬁ to Applicant’s Complaint, challenging Victoria’s Original_ Complaiht. aé
béyopd the scope of the Commission’s jurisdiction and as the éamé ‘ requést for relief
previously ;u“gued by the p_artiés, addressed in a Proposal for Decision by an Administrative
Law Judge, and decided by the Commission in a final order.

On June 13, 2006, thé ALJ held the noticed hearing? at which the folldwing appeared apd

were admitted as parties:



10.

11

12.

PARTY | REPRESENTATIVE

Victoria | I.W. Dyer

Donna | Ricardo J. Navarro

Robert Drinkard
ED Paul Tough

Todd Galiga
PIC Mary Alice

McKaughan

Atthe June 13,2006 héaring, all parties were given the opportunity to presentioral argument
on Donna’s motion to dismiss. The hearing closed that day.

On August 10, 2006, the ALJ issued an order reopening the hearing and asking the parties

" to file briefs by August 25, 2006 on a limited issue. Victoria, Donna, and the ED submitted

briefs. |

In TCEQ Docket No. 2003-0697-UCR [SOAH Docket No. 582-04-0252], the Commis;sion‘
issued an order granted summary disposition on a claim by Victoria involving the same
issues and the same parties that are before it in this case. The order was dated May 14, 2004.
Tn the May 14, 2004 order granting Summéry disposition, the Commission concluded it had
no jurisdiction to review either é billing or a sewer rate dispute between Victoria and Donna.
The May 14,.2004 order granting summary disposition dismissed, with prejudice to refiling,
theportions of Victoria’s petition asking the Commiséion to review the billing and sewerrate
dispute between Victoria and Donna. - |

Based on the conclusion that TCEQ Docket No. 2003-0697-UCR (2003 case) involved the

very same issues and the same parties that are before the Commission in this case, and



because the Commission issued a final orderl'i:n'the 2003 case addressing those issues, the
ALJ’s PFD in this case recommended that the Commission dismiss the Petition with

prejudice to refiling.
II. CONCLUSIONS OF LAW
Based on the above Findings of Fact. and pursuant to TEXAS WATER CODE ANN. (Water

Code) § 5.311 and TEXAS GOV’T CODE ANN. (Gov’t Code) §§ 2003.021 and 2003.047, the

SOAH ALJ has jurisdiction to prepare a proposal for decision (PFD) on Donna’s motion to

- dismiss.

The _Commissién, like any state agency, has only the specific powers conferred on it by
statute in clear and préoise language. Sexton v. Mount Olivet Cemetery Ass’'n, 720 S.W.2d
129, 137'-38 (Tex. App.—Austin 1986, writ 1'6? dnr.e.).

Absent a specific ex‘ceptjon in the Water Code, the Cémmissioﬁ has no jurisdictidn of any
kind over a municipally owned utility’s rates or services within the municipality’s corporate
Timits. Water Code § 13.042&).'

Based on the above Findihgs of Fact and Conclusions of Law, the Cormnissi.on iareviously
ruled that had it no jurisdiction to review Donna’s water and sewer rates.

Based on the above Findings of Fact and Conclusions of Law, the Petiﬁon should be

dismissed.



NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY THAT:

1. Victoria Palms Resort, Inc.’s First Amended Complaint and Petition for Review 1s dismissed
with prejudice to refiling. |

2. All motions, requests for entry Qf specific findings df fact or conclusions of law, and any
other requests for general or specific relief not expressly granted herein, are hereby denied

for Wé.nt of nierfc.

3. The Chief Clerk of the TCEQ shall forward a copy of this Order to all_paﬁies.

4. If any provision, sentence, clause or phrase of this Order is for any reason held to be invalid,
the invalidity of that portion shall not affect the Valic_iity of the remaining portions of the
Order. The effective date of this Order is the date the Order is fmal, as provided by 30 TAC
§ 80.273 and Gov’t Code § 2001.144.

" Issue Date:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Kathleen Hartnett White, Chairman ‘






