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LaDonna Castafiuela, Chief Clerk

Texas Commission on Environmental Quality
Office of Chief Clerk, MC 105

P. O. Box 13087

Austin, Texas 78711-3087

RE: SOAH Docket No. 582-07-3473; TCEQ Docket No. 2007-0879-UCR;

In Re: Request for Certified Question Regarding the Petition of Flagship Hotel, LTD., to
review City of Galveston’s Denial of a Request to Refund Past Due Water Bills

Dear Ms. Castafiuela:

Enclosed please find the Executive Director's Brief on the Administrative Law Judge’s Request

to Answer a Certified Question. Should you have any questions or concerns, please do not
hesitate to contact me at (512) 239-0750.

Sincerely,

Es. .S

Brian D. MaclLeod
Staff Attorney
Environmental Law Division

Enclosure

cc: Mailing list

P.O. Box 13087 ® Austin, Texas 78711-3087 ® 512-239-1000 e
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THE EXECUTIVE DIRECTOR’S BRIEF ON THE ADMINSTRATIVE LAW JUDGE’S ~
REQUEST TO ANSWER A CERTIFIED QUESTION

TO THE HONORABLE COMMISSIONERS OF THE TCEQ:

COMES NOW the Executive Director of the Texas Commission on Environmental
Quality (TCEQ) and files The Executive Director’s Brief on the Administrative Law Judge’s
(ALJ’s) Request to Answer a Certified Question. Specifically, the ALJ certified the following
question: |

Whether the Commission, pursuant to § 13.042(d) has exclusive appellate
jurisdiction to review orders of a governing municipality, including those orders
pertaining to the municipality’s own water and sewer customers.

I. Overview

This case is extremely important because of incorrect appellate court decisions that
attempt to give to the TCEQ jurisdiction it does not have. Two ALJs and the Commission have
all stated that the appellate court decisions are wrong and that the Commission need not follow
them. Still, in this case, the ALJ has asked the Commission to revisit the decision of the two
ALJs and the Commission itself. The ED believes that the Commission has already spoken on
the issue and that ultimately the case should be dismissed for lack of jurisdiction. After briefing
the ALJ on the previous Commission decision' and the two ALJs PFDs? the ALJ in this case
requested that the question be certified rather than dismissing the case.

The key to understanding why the Commission and two ALJs have found these appellate
decision to be wrong is simple, regardless of the hundreds of pages of briefing this case has
engendered. That key is the definition of water and sewer utilities found in section 13.002(23) of

the Texas Water Code. That statute provides the definition as follows:

! Attached as exhibit 4
2 Attached as exhibits 3 and 7



"Water and sewer utility," "public utility," or "utility" means any person,
corporation, cooperative corporation, affected county, or any combination of
these persons or entities, other than a municipal corporation, water supply or
sewer service corporation, or a political subdivision of the state....”

Based primarily on. the appellate courts’ failure to apply the definition, the TCEQ has
already held that it will not follow those cases in the Victoria Palms Resort v. City of Donna
case’. Tn Victoria Palms, ALJ William Newchurch specifically stated in his PFD that the
Commission is not bound by the Flagship Texas v. Galveston case that incorrectly held the
- TCEQ had exclusive appellate jurisdiction over rate decisions made by a city for customers of a
municipally-owned utility who reside inside the City. The Commission unanimously adopted the
PFD. The case at bar is the very case that the Commission stated it did not need to follow.
Therefore, the ED believgs that if the Commission accepts the certified question, the answer

should read as follows:

Section 13.042(d) of the Texas Water Code has no application to appeals from
rate decisions made by municipalities regarding municipally-owned utilities.
Section 13.042(d) specifically limits itself to “those municipalities” identified in
13.042. In 13.042(a) “those municipalities” are described as follows: “the
governing body of each municipality has exclusive original jurisdiction over all
water and sewer utility rates, operations, and services provided by a water and
sewer utility within its corporate limits.” Because municipally-owned utilities are
specifically excluded from the definition of “water and sewer utility,” 13.042(d)
has no application to municipally-owned utilities. Therefore, the Commission has
no appellate jurisdiction over appeals made by customers who reside within a
municipality’s boundaries of rate decisions pertaining to a municipally-owned
utility.”

I1. Detailed Discussion

Before the forest is obscured by the trees, the Executive Director (ED) wants to make it -
abundantly clear that the TCEQ does not have jurisdiction over the rates set by a municipally
owned utility for customers within its city limits. Attached as Exhibit 1 is a copy of the TCEQ
Regulatory Guidance Document entitled “TCEQ Jurisdiction over Utility Rates and Service
Policies.” The very first page of this Regulatory Guidance Document has a chart which
illustrates the various jurisdictional powers of the TCEQ. The very first line of that chart shows

3 See Exhibit 4



that the TCEQ has no original or appéllate jurisdiction over a municipally owned utility for
customers inside the city limits.* |

. The source of the appellate error discussed above flows from a failure to consider the
definitions section to the statute these courts claim gives the TCEQ jurisdiction. In particular, the
court in City of Galveston v. Flagship Hotel, Ltd., 73 S.W.3d 422 (Tex. App.—Houston [1st
Dist.] 2002), (hereinafter Flagship I)° planted the seed of this jurisdictional misconception when
it turned to section 13.042 of the Texas Water Code as the controlling statute in this matter.
.Speciﬁcally, the court emphasized the following statutory language as controlling: “[7]he
governing body of each municipality has exclusive original jurisdiction over all water and sewer
utility rates, operations, and services. . . . The commission shall have exclusive appellate
Jjurisdiction to review orders or ordinances of those municipalities as provided in this chapter.”®
The key phrase whose definition the Court of Appeals ignored is “water and sewer utility.”
Section 13.002(23) defines “water and sewer utility” as “any person, corporation, cooperative
corporation, affected county, or any combination of these persons and entities, other than a

municipal corporation, water supply or sewer service corporation, or a political subdivision of

the state.”” In his proposal for decision (PFD) for Victoria Palms Resort, Inc., vs. City of Donna,
Judge William Newchurch explains clearly and concisely that the section of law that the
appellate court relied on concerns the jurisdiction over entities other than the city itself that

operate within the city limits.®

II1. Discussion of the ALJ’s legal analysis

The ALJ in this case disagrees with the analysis that ALJ Newchurch used in his PFD
that the Commission adopted. In the request the ALJ lays out the law showing the core of why

13.042(d) does not apply to municipally owned utilities — municipally owned utilities are

* The Texas Supreme Court has held that an agency’s interpretation of a statute it is charged with enforcing is to be
given great weight. Quick v. City of Austin, 7 S.W.3d 109, 123 (Tex. 1998) (citing State v. Pub. Util. Comm'n, 883
S.W.2d 190, 196 (Tex. 1994); Dodd v. Meno, 870 S.W.2d 4, 7 (Tex. 1994)).
> Attached as Exhibit 2 .
® City of Galveston v. Flagship Hotel, Ltd., 73 S.W.2d 422, 426 (Tex. App.—Houston [1st Dist.] 2002, pet. denied).
" TEXAS WATER CODE ANN. § 13.002(23) (Vernon 2000 & Supp. 2006) (emphasis added).
® Judge Newchurch’s PFD is attached hereto as Exhibit 3, and the Order of the Commission based on that PFD is
attached as Exhibit 4.
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excluded form the definition of water and sewer utilities. However, the ALJ then finds that the
clear wording of the statute should be ignored because one Court of Appeals did so and then -
several others followed the same mistake. No matter how many times a mistake is made, the
mistake is not transformed into being correct by repetition.

While the Commission is to give deference to courts, it is only bound to follow decisions
of courts that have direct jurisdiction over it, and its first duty is to implement the statutes passed
by the legislature. When a statute and the policy framework in the statutory scheme are clear,
the Commission has a duty to protect the legislature’s intent and that policy framework. The
framework collapses if section 13.042(d) is found to give the Commission exclusive appellate
jurisdiction over rate decisions concerning municipally owned utilities and customers who reside
within the municipality. While section 13.043 of the Water Code (which specifically states that it
- does not apply to in-city customers of municipally owned utilities) lays out the threshold for
appeals by customers (10%) and time limits for such appeals (90 days from the effective date),
‘there is no such framework laid out in section 13.042. The result is that one customer of a city
owned utility could bring a rate appeal from any city decision on rates at any time. The resulting
chaos would not serve the public very well and would overwhelm the Commission as well as
cities throughout the state. Nearly every city will have at least one person who is unhappy about
a rate increase. |

The ALJ asserts that the Commission must follow appellate decisions of any court in the
staté because that is the “rule of law.” If such were true, that “rule of law” would also apply to
different Courts of Appeals. No Court of Appeals could ever disagree with another Court of
Appeals, because, even though the Supreme Court has not spoken on the issue, once an appellate
court has spoken, the rule of law is established for all to follow regardless of whether that entity
is within that supreme judicial district’s jurisdiction. Article 5 Section 6 of the Texas
Constitution provides that a “Court of Appeals shall have appellate jurisdiction co-extensive with
the limits of their respective districts....” The TCEQ is within the district of the Austin Court of
-Appeals and section 2001.176 of the Government Code also places a jurisdictional, mandatory
requirement that appeals from administrative orders be held in Travis County. Therefore, the fact
that the Austin Court of Appeals and the Texas Supreme Court have not ruled on the issue of this

case is of moment. It means that the only courts that can have direct jurisdiction over the TCEQ
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have not ruled on the issue. Therefore, the TCEQ is not inescapably bound by any previous court
decisions on the case.

The application of the rule of stare decisis to the TCEQ that the ALJ suggests is very
complicated, and the law on this particular situation could require more research than that which
can be found in the five days allowed for responding to a certified question. Should the
Commission decide to take up the certified question, the ED would request the opportunity to do
further research and brief the issue in more detail. Because of the limited time for research,
citations to legal encyclopedias are used below. |

Corpus Juris Secundum provides in section 139 of it Courts Section (found in Volume
21) that “[i]n the absence of a decision by a court whose judgment is authoritative on a court
trying a case, a judge must exercise his best judgment on legal questions submitted to him in
accordance with his own views, although other courts have reached a contrary decision.”
Section 146 of C.J.S. also provides interesting analysis. “Previous decisions should not be
followed to the extent that grievous wrong may result; and, accordingly, the courts will not
adhere to a rule or principle established by previous decisions which they are convinced is
erroneous.” "’

Judge Newchurch on page 13 his PFD citied the case of General American Life Ins. v.
Rios and wrote, “If a court of appeals reexamines a question decided by another court of appeals
and disagrees with that decision, the second court of appeals’ duty is to announce its
disagreement with the prior decision by the other court.”

The doctrine of stare decisis is based on the concept that citizens should be able to rely
on prior decisions made by adjudicatory bodies and expect them to be consistent. Because the
TCEQ has already decided that it will not follow the erroneous Court of Appeals decisions,
citizens should be able to rely on consistency when applications are taken to the Commission.
Therefore, if the principles of stare decisis are applied, the Commission should take action -
consistent with its earlier decision. '

The ALJ also states that, while exclusive jurisdiction for appeals from the TCEQ is in the
District Courts of Travis County, that it is possible that the Supreme Court could transfer a
TCEQ case from the Austin Court of Appeals under the authority found in section 73 of the

?21 C.J.S. Courts § 139 (1990) Previous decisions as controlling or as precedent — General Rules
1921 C.I.S. Courts § 146 (1990) Rule Not Applied to Perpetuate Error .
5



Government Code. This argument would have application if a case had been decided by a Court
of Appeals that had a TCEQ case transferred to it. Since this has not happened, there is no
authority from a court that has jurisdiction of TCEQ appeals on the issue. Furthermore, if the
ALIJ is suggesting that the fact that a case could be transferred from one Court of Appeals to
another means that all Court of Appeals decision should be binding on all other Courts of
’Appeals, then Courts of Appeals bould never make contrary decisions. Such is not the case.

Additionally, the transfer of cases betwéen Courts of Appeals is to promote judicial
efficiency and help Courts with overloaded dockets.!" The purpose is not to create a new stare
decisis policy for the Texas. Section 73.001 of the Government Code provides that the Supreme
Court may transfer a case when “there is good cause for the transfer.” The ED has been unable to
find any TCEQ appeal that has ever been transferred to a different Court of Appeals. The Austin
Court of Appeals has developéd expertise in reviewing administrative decisions and therefore,
the Supreme Court would be hard pressed to transfer such a case. _

The ALJ also implies on page 10 of the PED that the fact that the Supreme Court denied
further appeal would add force to the value of the case as precedent. The Texas Suprerhe Court
has addressed the value such a denial in 2006. The Court wrote:

The 'law of the case' doctrine is defined as that principle under which questions of
law decided on appeal to a court of last resort will govern the case throughout its
subsequent stages." Hudson, 711 S.W.2d at 630.[**6] We have held that
declining to review a case is not evidence that the Court agrees with the law as
decided by the court of appeals. See Trevino v. Turcotte, 564 S.W.2d 682, 685, 21
Tex. Sup. Ct. J. 263 (Tex. 1978) (holding that a court of appeals' conclusion was
not binding under the "law of the case" doctrine when the petitioner's first writ of
error was denied by this Court as "writ refused, no reversible error"); City of
Houston v. Jackson, 192 S.W.3d 764, 774, 49 Tex. Sup. Ct. J. 492, 2006 Tex. -
LEXIS 258 at *12 (Tex. 2006) (holding that even though a previous petition for
review on the matter was dismissed by this Court, the Court could review the
issue in a later petition to this Court after remand). The denial or dismissal of a
petition does not give any indication of this Court's decision on the merits of the
issue. See TEX. R. APP. P. 56.1(b)(1); Matthews Constr. Co., Inc. v. Rosen, 796
S.W.2d 692, 694 n. 2, 33 Tex. Sup. Ct. J. 723 (Tex. 1990). Since the "law of the
case" doctrine is inapplicable, we will address Loram's complaint that it owed no
duty. :

Loram Maintenance of Way, Inc., v. Tanni, 210 S.W. 3d 593, 596 (Tex. 2006).

1 Attached as Exhibit 5



IV. The Commission has already determined that section 13.042(d) does not give it
jurisdiction over appeals of customers of a city owned utility who reside within the city

The controversy in the Victoria Palms Resort case is very similar to the case at hand.
Judge Newchurch described the case as follows: “Victoria contends that [the City of] Donna
overcharged it for water and sewer service in the past, over-collecting approximately $200,000
due to a faulty water meter, and is wrongfully demanding $97,500 in additional overcharges . . .
212 Iy that case, the City of Donna owned the utility and relied on the decision in the Flagship I
case to get Victoria Palms’ district court case dismissed. Judge Newchurch found that the TCEQ
had no jurisdiction over the case.

Judge Newchurch was fully aware of the appellate cases that held that the TCEQ did
have jurisdiction over these types of cases. He noted, however,' that no Austin Court of Appeals
or Texas Supreme Court case has ever held that such jurisdiction exists. At the time he wrote the
PFD, there were two cases that held the TCEQ had jurisdiction over these matters, Flagship 1
and Flagship Hotel, Ltd. vs. City of Galveston, 117 S.W.3d 552 9Tex. App.—Texarkana 2003)
(hereinafter Flagship II)"’. (The differences between the two Flagship cases are primarily

procedural and an extended discussion of such differences is immaterial for the purposes of this
brief). Judge Newchurch properly determined that even though great deference should be given
to the Texarkana and First District, Houston Courts of Appeals, when their opinions are so
contrary to law, their decision should not be followéd because they are not binding on the
Commission. \
~ In Victoria Palms Resort, Judge Newchurch explained that the doctrine of res judicata
did not apply to the case because there was no complete identity of parties.'* Similaﬂy, in the
present case, there is no complete identity of parties. Neither the State of Texas nor the TCEQ
were parties to the Flagship cases.'” Judge Newchurch also illustrates that the doctrine of stare

decisis is inapplicable because the decision is not one of the Texas Supreme Court.

2px. 3 at 3.

13 Attached as Exhibit 6
Y 1d at 13.

B 1d.



The Victoria Palms Resort PFD also explains that section 13.042 of the Texas Water
Code doesn’t give the TCEQ jurisdiction over rates charged by a city owned utility for customers
residing within the city limits. Section 13.042(d) is the statute relied on in both Flagship cases.
As explained above, section 13.042(d) describes the original and appellate jurisdiction over
“water and sewer utilities.” The definition of “water and sewer utilities” explicitly excludes
municipally owned utilities. As the PFD points out, the fact that 13.042(d) doesn’t apply to
municipally owned utilities is driven home by section 13.042(f). That section provides as

follows:

[Water Code, chapter 13, subchapter C, regarding jurisdiction over water rates
and services] does not give the commission power or jurisdiction to regulate or
supervise the rates or service of a utility owned and operated by a municipality,
directly or through a mumclpally owned corporation, within its corporate limits .

. except as provided by this code.'®

Flagship I held that the phrase “except as otherwise provided by this code,” bootstrapped up to
incorporate subsection (d) of that same section. Such an interpretation is untenable, because it
would render subsection (f) a nullity. |

Making it even clearer that section 13.042 doesn’t establish the Commission’s
jurisdiction over the present case are Texas Water Code sections 13.043(a) and (b). To begin
with, section >13.043 is the appropriate location to find grants of appellate jurisdiction to the
TCEQ. Section 13.042 is aimed primarily at describing the jin’isdiction of municipalities with
references to how the TCEQ’s appellate jurisdiction relates to that municipal jurisdiction. By
contrast, section 13.043 relates directly to the TCEQ’s appellate jurisdiction. Section 13.043(a)
specifically provides that “[a]ny party to a rate proceeding before the governing body of a
municipality may appeal the decision of that governing body to the commission. This section
does not apply to a municipally owned utility.”!” Section 13.043(b) makes what is already
crystal clear .even clearer. It provides that ratepayers of certain entities may appeal the rate
decisions of governing bodies such as a municipality. Section 13.043(b)(3) describes the

agency’s appellate power over municipal decisions on the rates of a municipally owned utility.

16 TExAS WATER CODE ANN. § 13.042(f) (Vernon 2000)
7 1d. § 13.043(a) (emphasis added).



Specifically, the section provides that ratepayers may appeal a decision regarding a “municipally
owned utility, if the ratepayers reside outside the corporate limits of the municipality.”'® If the
interpretation of the Flagship cases is allowed to stand, these ‘portions of section 13.043 become
nullities.

Judge Newchurch’s PFD concludes as follows: “The ALJ concludes that the Commission
has no jurisdiction over disputes conceming a municipally owned utility’s rates within the
municipality’s corporate limits.”" After the Commission considered the PFD at the April 28,
2004, agenda, the Commission adopted the proposed order verbatim. That Commission order,
- dated May 14, 2004, is attached hereto és Exhibit 4. It provided, in ﬁnding of fact 18, that
“[a]bsent a specific exception in the Water Code the Commission has no jurisdiction of any kind
over a municipally owned utilities rates or services within the municipality’s corporate limits.” In
Conclusion of Law No. 24, the Commission further stated “[r]ead in contéxtvand considering all
of Water Code Chapter 13, Water Code § 13.042(d) does not give the Commission appellate
jurisdiction to review the rates, operations, 6r services of a municipality when it acts as a
municipally owned utility because such a municipality, by statutory definition is not a “water or
'sewer service utility.” This previous decision of the Commission has already directly answered
the question certified by the ALJ.

Another ALJ’s PFD supports the ED’s position in this case.”® ALJ Gary W. Elkins has
also issued a PFD on this issue in a second attempt by Victoria Palms Resort, Inc. to assert thaf
the TCEQ has jurisdiction when it does not. ALJ Elkins found that the Thirteenth Court of
Appeals decision could no more force the Commission to take jurisdiction of the case than the
First Court of Appeals decision did.*' He also rejected the argument that the “law of the case”
applied.”” The parties settled the case before it reached the Commission’s agenda.

Because the Commission has already decided that the Flagship cases do not give it
jurisdiction over in-city customers’ appeals from city decisions on a rate of a municipally owned
utility, and because the statutes make it abundantly clear that the Flagship Texas cases were

decided incorrectly, the ALJ could have dismissed the case at bar on the grounds that the

B 1d § 13.043(b)(3).
Y Ex. 3 at23
20 Attached as Exhibit 7
2px 7 at3
"22Ex 7at8



Commission does not have jurisdiction over the matter. Instead, the ALJ has asked the

Commission to revisit its decision.

IV Conclusion and Prayer

WHEREFORE, PREMISES CONSIDERED, the ED respectfully requests the

Commission to make it abundantly clear that it has no jurisdiction of any kind over a municipally

owned utilities rates or services within the municipality’s corporate limits.

Respectfully submitted,

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
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Robert Martinez, Director
Environmental Law Division
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Brian D. MacLeod

Staff Attorney

Environmental Law Division
State Bar of Texas No. 12783500
P.O. Box 13087; MC 173
Austin, Texas 78711-3087
Phone: (512) 239-0750

Fax: (512) 239-0606
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TCEQ Jurisdiction over Utility Rates
and Service Policies

The tables in this publication summarize the Texas Commission on Environmental Quality’s (TCEQ) jurisdiction over the
rates charged, areas served, and customer service policies followed by retail public utilities owned by cities, counties,
districts, water supply or sewer service corporations, and.investors. For definitions.of the terms and abbreviations used in
this publication, look below the table on page 2. '

What jurisdiction does TCEQ have over retail rates charged by a water or sewer utility?

What type of jurisdiction does the TCEQ
have over its retail rates? Is customer
e s (Note: the TCEQ has appellate jurisdiction over notice of a retail
If the utility is owned by a(n) ... wholesale rates charged by one utility to another.) | rate change
‘ Original Appellate required?
“with customers inside
City ciylimis e Moo
‘with customers outside NG Yes, if 10% of customers Yes*
i _ Lcity limits N outside the city limits protest
County (other than an "affected county”) No No No,
Affected County (within 50 miles of the US- N Yes, if 10% of customers .
) o] Yes®
Mexico border) protest
‘with customers inside No Yes, if 10% of customers No
District (district . protest |
with customers outside N Yes, if 10% of customers "
L o] ‘ Yes
e district 4 protest -
Water Supply Corporation (WSC) No Yes, if 10% of customers No
(fnotexempt) . ‘ A protest  _ _
Exempt WSC i No No .. ... No
[ No, unless the city Yes, if 10% of customers
investor-Owned ! inside 4 ci surrenders its protest or if a party to'a rate
Utility (10U) Inside a city jurisdiction to the ~ | case before the city files an Yeg
| if not exempt) e TCEQ appealtothecity'sruling |
:Outside a city Yes Not applicable. Yes
e [isuiophihss N T T
Exempt 10U No - Yes, if 50% of customers No
protest.

* This notice musl tell the old rales, the new rates, and the.dale the new rales lake effect. The TCEQ recommends lhat customers be [o!d of their right

to appeal.

On page 2, find information on these fopics:

m When must utilities obtain a CCN and observe TCEQ tariff and service policies?

® Terms used in this publication
m How to learn more

Texas Commission on Environmental Quality - PO Box 13087 + Austin, Texas * 78711-3087 '

The TCEQ is an equal opportunity/affirmalive aclion employer. The agency does nol allow discrimination on the basis of race, color, religion, national origin, sex, disabilily, age, sexual orientation or veleran
stalus. In compliance with the Americans with Disabililies Acl, this documenl may be requested in allernale formals by contacling the TCEQ al 512/239-0028, fax 239-4488, or 1-800-RELAY-TX (TDD), or
by wriling PO Box 13087, Auslin, Texas 78711-3087. Authorizalion for use or reproduction of any original material contained in this publication, i.e., not obtained from olher sources, is freely granied. The

Commission would appreciate acknowledgment.

printed on recycled paper



When must utilities obtain a CCN and observe TCEQ‘ tariff and service policies?

1

If the utility is owned by a(n) ...

Is a CCN Required?

" Do TCEQ Tariff
and Customer Service POlICIeS

: Insmle a cliy

{1OU (if not exempt) ! - : :
ne ee“p) |Ousideaclty |

Exempt IOU

; Apply?

City o . No

within 59 milee of the ! Yes
County : US-Mexico border . e e

i elsewhere in Texas ; NO
District ' 1 . No
WSC (if not exempl) ' _ Yes - __No but must f||etarsff W|th TCEQ
Exempt WSC Water, No*; Sewer, Yes i

Water No Sewer Yes

- Terms used in this publication. »
Affected County. Counties within 50 miles of the US-

' Mexico border, Chapter 13 of the Texas Water Code gives 5

these courities specific authority to provide water or sewer
utility service.
~ Appellate Jurisdiction. Cncumstfmces where the
TCEQ has the authou ity to review and either approve or
- modify the decision of another authority after lecelvmg an
wppeal from affected customers or parties. ’
CCN—Certificate of Convenience and Necessity.
Issued by the TCEQ, authorizes a utility to provide water
or sewer utility service to a specific area and obligates the
utility to provide continuous and adequate-service'to
every customer who requests service in that area. .,
. District. A “district” created by the Legislature or
~ under the Texas Water Code. There are various types,
~ such as MUD (municipal utility district), FWSD (fresh
water supply district), WCID (water control and
improvement district), or SUD (special utility district).
Exempt IOU or Exempt WSC. A water utility or
water supply corporation with fewer than 15 potential
service connections, The exemption (from the' ™ -
requirement to obtain a CCN) does not '1pply to sewer
utilities. :
“10U, Investor-Owned Utility. A retail public ul'ility
owned by an individual, partnership, corporation or
homeowners association, :
Original Jurisdiction, Circumstances where the
TCEQ has the authority to review and approve or modify

the rates char ged by an individual or corporation for water

Or SeWEr services. .
Potable Water. Water that meets state standards for
drinking water, whether consumed or not.

- ™ Yes, if retail service is provided within another retail public utility's lawful service area,

Rctml Public Utility. Any person, corporation, public,
utility, water supply or sewer service cor poxallon
municipality, political subdivision, or agency operating,

‘maintaining, or controlling in this state [qcnlmes for

providing potable water service or sewer service, or both,
for compensation. :

Retail water or sewer utility service. Potable water
service or sewer service, or both, provided by a retail . -

. public utility to the ultimate consumer for compensation.

Tariff. A document listing the rates charged by and

‘related service policies pnctlced by a utlhty pl ov1c|mg
“retail service.

WSC-Water Supply Corpm ation. A nonplof it water

~supply or sewer seivice cor p01at1on owned and contlollecl

by its members.

Wholesale Utility. A utility that sells pot'lble water
service or sewer service to a retail public utility that is not.
the ulmmte consumer of the service,

How to learn more

u  See Chapter 13 of the Texas Wate1 Code uum
" Water Rates and Services

~m Call our Utilities & Districts Section at

512/239-4691
w Séxid ils a fax ‘u’c 5i2/239~6972

n O Visit our Web site at www.tceq.state.txius =

TCEQ Jurisdiction over Utility Rates and Sejvice Policies
TCEQ publication RG-245 = Revised October 2004
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March 14, 2002, Opinion Issued

SUBSEQUENT HISTORY: Subsequent appeal at, Re-
manded by Flagship Hotel v. City of Galveston, 2003
Tex. App. LEXIS 8488 (Tex. App. Texarkana, Oct. 2,

2003)

PRIOR HISTORY: [**1] On Appeal from the 405th
District Court. Galveston County, Texas. Trial Court
Cause No. 98CV0795.

City of Galveston v. Flagship Hotel, 2000 Tex. App.
LEXIS 8188 (Tex. App. Houston 14th Dist., Dec. 7, 2000)

DISPOSITION: Temporary injunction vacated.

CASE SUMMARY:

PROCEDURAL POSTURE: The 405th District Count,
Galveston County, Texas, granted a temporary injunction
in favor of appellee hotel and against appellant city. The
appeal followed.

OVERVIEW: The city raised the issues: (1) whether the
trial court lacked jurisdiction to grant the instant injunc-
tion; and (2) whether the hotel met its burden of proof
sufficient to justify the trial court's grant of a temporary
injunction. It also contended the hotel owed payment for
water provided and failed to comply with the procedures
in disputes for water disconnection based on nonpay-
ment. The water code vested the city with exclusive
original jurisdiction over the dispute, and the Texas
Natural Resource Conservation Commission (TINRCC)
with exclusive appellate jurisdiction. Thus, the doctrine
of primary jurisdiction did not apply. Under Tex. Water
Code Ann. § 13.042(f), the TNRCC had no power to re-
verse a decision by the City to shut off its water. That
section merely limited TNRCC's power to enforce the
legislative purpose of the water code to assure rates, op-
erations, and services are just and reasonable and to the
retail public utilities. The code provided TNRCC with
the authority to issue emergency orders. Thus, instead of

seeking emergency relief through the courts, a municipal
water customer could seek similar relief from TNRCC,
after exhausting its administrative remedies.

OUTCOME: The appeals court vacated the injunction.

LexisNexis(R) Headnotes

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

[HN1] An applicant for a temporary injunction must es-
tablish it has a probable right to the relief sought and it
will suffer a probable injury in the interim pending trial
on the merits.

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

Civil Procedure > Appeals > Standards of Review >
Abuse of Discretion

[HN2] The decision to grant or deny a temporary injunc-
tion lies within the sound discretion of the trial court, and
an appellate court will not reverse that decision absent an
abuse of discretion. An erroneous application of the law
to undisputed facts will constitute an abuse of discretion.

Governments > Legislation > Interpretation .
[HIN3] Matters of statutory construction are questions of
law for the courts to decide. An appellate court's objec-
tive in construing a statute is to determine and give effect
to the intent of the lawmaking body. In so doing, the
court looks first to the plain and common meaning of the
statute's words. It also construes the statute in the light of
the entire body of law existing at the time of its enact-
ment. Further, the court considers the entire statute, not
simply the disputed portions. Each provision must be -
construed in the context of the entire statute of which it is

"EXHIBIT
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a part. The court also should not adopt a construction that
would render a law or provision absurd or meaningless.

Governments > Legislation.> Interpretition

[HN4] In construing a statute, a court may consider the
(1) object sought to be obtained; (2) circumstances under
which the statute was enacted; (3) legislative history; (4)
common law or former statutory provisions, including
laws on the same or similar subjects; (5) consequences of
a particular construction; (6) administrative construction
of the statute; and (7) title (caption), preamble, and
emergency provision. Tex. Gov't Code Ann. § 311.023
(Vernon 1998). ,

Administrative Law > Agency Rulemaking > Rule Ap-
Plication & Interpretation > General Overview
Administrative Law > Separation of Powers > Primary
Jurisdiction

Civil Procedure > Jurzsdlctzon > Subject Matter Juris-
diction > General Overview .

[FIN5] Primary jurisdiction is an administrative law doc—
trine that arises when a court and an agency have concur-
rent original jurisdiction over a dispute. The theory is
that when the legislature delegates the power to an ad-
ministrative body to regulate a particular indusiry or
business, the courts may not or will not interfere until the
board or bureau has had an opportunity to pass upon the
matter and has remedied, or attempted to remedy, the

sitnation. Two of the main arguments supporting this-

theory are: (1) that the commission, board or bureau is
staffed with experts trained in the handling of the com-
plex problems presented, and (2) great bensfit is to be
derived from a uniform interpretation of laws, rules and
regulations by an administrative body whereas different
results might be reached under similar fact 31tuat10ns by
various courts or juries.

Admtmstmttve Law > Scparrtﬂon of Powers > Jurisdic-
tion :
Administrative Law > Separ atwn of Powels > Primary
Jurisdiction

Civil Procedure > Jurisdiction > Subject Matter Juris-
diction > General Overview, -

[HNG6] The purpose of the primary jurisdiction doctrine
.is'tp assure that the agency will not be bypassed on what
is especially committed to it. However, where an issue is
iherently. judicial in nature, the courts are not ousted
from jurisdiction unless the legislature, by a valid statute,

has explicitly granted exclusive jurisdiction to an admin-

istrative body.

Energy & Utilities Law > Utility Companies > Rates >
General Overview

[HN7] See Tex. Water Code Ann. § 13.001 (Vernon
2000).

Energy & Utilities Law > Utility Companies > Con-
tracts for Service

Energy & Utilities Law.> Utility Companies > Service
Terminations

[HN8] A municipality may discontinue a customer's wa-
ter service for nonpayment of charges for services pro-
vided, Tex. Water Code Ann. § 13.250(b)(1) (Vernon
2000).

A(lmtmstl (mve Law > Judzcuzl Review > Revzewabillty
> Jurisdiction & Venue

Civil Procedure > Jurisdiction > Subject Matter Jurzs-
diction > General Overview -

‘Energy & Utilities Law > Uttln{y Compames > Rates >

General Overview

THN9] See Ter Water Code Ann. §13 042 (Vernon

2000)

i

Energy & Utilities. Law > Utility Companies > Con-
tracts for Service

[HN10] Tex. Water Code Ann. § 13.002(21) (Vernon
2000) defines "services," in part, as any act performed,
anything furnished or supplied, and any facilities or lines
committed or used by a retail public utility in the per-
formance of its duties under this chapter to the public.

 Administrative Law > Agency Rulemakmg > General

Overview : ‘

Energy & Utilities Law > Uttlujy Compames > General
Overview

Governments > Public Improvements > G’eneml Over-
view ‘ «

[HNI11] An "or del“ of a municipality is the whole or part
of the final disposition, whether affirmative, negative,

_injunctive, ;or declaratory in form, of the regulatory au-

thority in a matter other than rulemaking.. Tex. Water

Code Ann. § 13.002(14) (Vernon 2000).

Administrative Law > Judicial Review > Reviewability
> Exhaustion of Remedies

Administrative Law > Separation of Powers > I’rtmtn Py
Jurisdiction

Civil Procedure > Jurisdiction > Subject Matter Jurts~
diction > General Overview
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[HN12] When the legislature vests exclusive jurisdiction
in an agency, exhaustion of administrative remedies is
required before a party may seek judicial review of an
agency's action.

Governments > Local Governments > Administrative
Boards

Governments > Public Improvements > General Over-
view

Real Property Law > Ownership & Transfer > Public
Entities

[HN13] See Tex. Water Code Ann. § 13.042(f) (Vernon
2000). »

Energy & Utilities Law > Utility Companies > Con-
tracts for Service

Energy & Utilities Law > Utility Companies > Service
Terminations

[HN14] See Tex. Water Code Ann. § 13.041(d)(1)
(Vernon 2000).

COUNSEL: For Appellant: William S. Helfand, Ma-

genheim, Bateman, Robinson, Wrotenbery, Helfand, .

Houston, TX. Kevin D. Jewell, Magenheim, Bateman &
Helfand, Houston, TX.

For Appellee: J. Michael Fieglein, Law Office of J. Mi-
chael Fieglein, Galveston, TX. Lee M. Larkin,Debrowski
& Associates, L.L.P., Houston, TX.

JUDGES: Terry Jennings, Justice. Panel consists of Jus-
tices Wilson, Jennings, and Duggan. *

4  The Honorable Lee Duggan, Jr., retired Jus-
tice, Court of Appeals, First District of Texas at
Houston, participating by assignment.

OPINION BY: Terry Jennings

OPINION

[*423] In this accelerated case, the City of Galves-
ton appeals from the trial court's grant of a temporary
injunction in favor of Flagship Hotel, Ltd. ("Flagship").
The City raises two issues on appeal: (1) whether the
trial court lacked jurisdiction to grant an injunction on
this matter; and (2) whether the hotel met its burden of
proof sufficient to justify the trial court's grant of a tem-
porary injunction.

We vacate the temporary injunction granted by the
trial court.

Factual and Procedural Background

The City of [**2] Galveston owns the premises
known as the Galveston Marine Park and Pier, which
includes the Flagship Hotel. In September 1998, Flag-
ship, the lessee of the premises and operator of the hotel,
sued the City for breach of the parties' lease agreement.
One of several claims raised by Flagship is that the City
improperly made demand for payment of $§ 196,291.15
for municipal water service provided to the hotel be-
tween May 1990 and November 1995. Flagship argues
the disputed amount was never billed to it in the form of
a municipal water bill at any time from 1990 to 1995. It
claims that all water bills it received from the City were
paid in full. As part of its lawsuit, Flagship also sought a
declaratory judgment that the City's demand for the dis-
puted arrearage was in violation of a 1990 agreement it
had with the former Galveston city manager, Douglas W.
Matthews, to adjust its water bills. The City contends its
former city manager made the adjustments without the
approval of the Galveston City Council.

.. Upon request-by-Flagship, the trial court granted a
temporary restraining order enjoining the City from dis-
continuing water service to the hotel. At a hearing before
the trial court, exhibits, [**3] in the form of correspon-
dence between the City and the hotel, were presented to

‘the trial court, and established the City (1) first made

demand for payment of the disputed amount by letter
dated April 18, 1996, (2) sent a "Final Notice" demand
letter on March 17, 1998, and (3) delivered a 24-hour
disconnect notice to the hotel on March 21, 2001. Flag-
ship also presented the testimony of Matthews, as well as
its president, Daniel Yeh. The trial court [*424] found
in favor of Flagship, and granted a temporary injunction
against the City, pending final resolution of the dispute.

The City appealed the trial court's temporary injunc-
tion, and by our order of May 11, 2001, we enjoined the
City from terminating the water service to the hotel until
further order or the final resolution of this appeal.

The underlying dispute between the parties is not
presented to us. The parties agree that the dispositive
issue before us is whether the trial court had jurisdiction
to issue the temporary injunction to prevent the cessation
of water service to the hotel. In resolving this issue, we
must construe and apply the relevant provisions of the
Texas Water Code as a matter of law, and apply the law
to the undisputed [**4] facts.

Analysis

[HN1] An applicant for a temporary injunction must
establish it has a probable right to the relief sought and it
will suffer a probable injury in the interim pending trial
on the merits. Walling v. Metcalfe, 863 S.W.2d 56, 57
(Tex. 1993); City of Friendswood v. Registered Nurse
Care Home, 965 S.W.2d 705, 707 (Tex. App.--Houston
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[1st Dist.] 1998, no pet). [HHIN2] The decision to grant or
deny a temporary injunction lies within the sound discre-
tion of the trial court, and we will not reverse that deci-
sion absent an abuse of discretion. Walling, 863 S.W.2d
at 58; CRC-Evans Pipeline Int'l, Inc. v. Myers, 927
S.W.2d 259, 262 (Tex. App.--Houston [1st Dist.] 1996,

no writ), An erroneous application of the law to undis-
puted facts will constitute an abuse of discretion. City of
Spring Valley v. Southwestern Bell Tel. Co., 484 S.W.2d
379, 581 (Tex. 1972); Todd v. City of Houston, 41
SW.3d 289, 294 (Tex, App --Houston [1st Dist.] 2001,

pet. demcd)

The temporary injunction granted by the trial court
in this case rests upon statutory constluctlon of relevant
provisions of the [**5] Texas Water Code. [HN3] Mat-
ters of statutory construction are questions of law for the
courts to decide. Johnson v. City of Fort Worth, 774
S.W.2d 653, 656 (Tex. 1989). Our objective in construing
a statute is to determine and give effect to the intent of
the lawmaking body. . Liberty -Mut. Ins.-Co. v. Garrison
Contractors, Inc., 966 S.W.2d 482, 484 (Tex. 1998); City
of Houston v. Morua, 982 S.W.2d 126, 129 (Tex. App.--
Houston [1st Dist.] 1998, no pet.). In so doing, we look
first to the plain and common meaning of the statute's
words.
Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996
S.W.2d 864, 865 (Tex. 1999). We also construe the stat-
ute in the light of the entire body of law existing at the
time of its enactment, City of Ingleside v. Kneuper, 768
S.W.2d 451, 454 (Tex. App.—-Austin 1989, writ denied).
Further, we consider the entire statute, not simply the
disputed portions.. Bridgestone/Firestone, Inc. v. Glyn-
Jones, 878 S.W.2d 132, .133 (Tex. 1994); Berel v. HCA
Health Servs. of Texas, Inc., 881 S.W.2d 21, 25 [**6]
(Tex. App.--Houston [1st Dist.] 1994, writ denied). Each
provision must be construed in the context of the entire
statute of which it is a part. - Bridgestone/Firestone, 878
S.W.2d at 133. We also should not adopt a construction
that would render a law or provision absurd or meaning-
less. See Chevron Corp. v. Redmon, 745 S.W.2d 314,
316 (Tex. 1987); Mueller v. Beamalloy, 994 S,\W.2d 853,
860 (Tex. App.--Houston [Ist Dist.] 1999, no pet.).
[HN4] In construing a statute, a comrt may consider the
(1) object sought to be obtained; (2) circumstances under
' which the statute was enacted; (3) legislative history;.(4)
common law or former statutory provisions, including
laws on the same or similar subjects; (5) consequences of
a particular construction; (6) administrative construction
of the statute; [*425] and (7) title (caption), preamble,
and emergency provision. TEX. GOV'T CODE ANN. §
311.023 (Vernon 1998).

~ We review the relevant provisions of the Texas Wa-
_ter Code with these mles in mind.

Liberty Mut, Ins., 966 S.W.2d at 484; see also’

The City contends the doctrine of "primary jurisdic-
tion" applies to its dispute with Flagship, [HN5] Primary
jurisdiction is an administrative [**7] . law doctrine that
arises when a court and an agency have concurrent origi-
nal jurisdiction over a dispute. Cash America Int'l, Inc.
v. Bennett, 35 S.W.3d 12, 18 (Tex. 2000). The Texas Su-
preme Court has explained the theory. of "pnmaly juris-
diction” as follows: .

The theory is that when the Legislature has dele-
gated the power to an administrative body to regulate a
particular industry or business, the courts may not or will
not interfere until the board or bureau has had an oppor-
tunity to pass upon the matter and has remedied, or at-
tempted to remedy, the situation. Two of the main argu- -

~ments supporting this theory are: (1) That the commis-

sion, board or bureau is staffed with experts trained in
the handling of the complex problems presented, and (2)
great benefit is to be derived from a uniform interpreta-
tion of laws, rules and regulations by an administrative
body .whereas. different. results might be reached under
similar fact situations by various courts or juries.

Gregg v. Delhi-Taylor Oil Corp., 162 Tex. 26, 344
S.W.2d 411, 415 (Tex. 196]) (discussing jurisdiction of

"Railroad Commission). The courts have also noted

[HN6] the purpose of the "primary jurisdiction" [*+*8]
doctrine is to assure that the agency will not be bypassed
on what is especially committed to it. Foree v. Crown
Central Petroleum Corp., 431 SW.2d 312, 316 (Tex.
1968) (discussing jurisdiction of Railroad Commission).
However, where an issue is inherently judicial in nature,
the courts are not ousted from jurisdiction unless the
legislature, by a valid statute, has ‘explicitly granted ex-
clusive jurisdiction to an ‘administrative body. Gregg,
3448 W2dat415.

The legiéla’cive policy .and purpose behind the crea-
tion of the Texas Water Code is expressed in the statute
itself, as follows:

[HIN7] (a) This chapter is adopted to protect the pub-
lic interest inherent in the rates and services of retail pub-
lic utilities.

'(b) The legislature finds that: -

(1) retail public utilities are by definition monopo-
lies in the areas they serve;

(2) the notmal forces of competition that operate to
regulate prices in a free enterprise society do not opetate

for the reason stated in Subdivision (1) of this subsec-
tion; and

(3) retail public utility rates, operations, and sérvices

~ are regulated by public agencies, with the objective that
_this regulation w111 operate as a substitute [* *9] for

cornpetmon
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(c) The purpose of this chapter is to establish a com-
prehensive regulatory system that is adequate to the task
of regulating retail public utilities to assure rates, opera-
tions, and services that are just and reasonable to the
consumers and to the retail public utilities.

TEX. WATER CODE ANN. § 13.001 (Vernon 2000).

[HN8] A municipality may discontinue a customer's
water service for nonpayment of charges for services
provided. Id. § 13.250(b)(1) (Vernon 2000). As noted
above, the City contends Flagship owes payment for
water provided by the City from 1990 to 1995. The City
has adopted ordinances setting out its procedures, and
[*426] a customer's recourse, in disputes over water
discomnection based on nonpayment. GALVESTON,
TEX., CHARTER art. II, § 36-69 (1960). It contends
Flagship has not complied with these procedures.

With regard to the issue of jurisdiction over disputes
regarding water service, section 13.042 of the Water
Code provides, in relevant part, as follows:

[HN9] (a) Subject to the limitations imposed in this
chapter and for the purpose of regulating rates and ser-
vices so that those rates may be fair, [**10] just, and
reasonable and the services adequate and efficient, the
governing body of each municipality has exclusive origi-
nal jurisdiction over all water and sewer utility rates,
operations, and services ' provided by a water and sewer
utility within its corporate limits.

(d) The commission * shall have exclusive appellate
Jjurisdiction to review orders or ordinances of those mu-
nicipalities as provided in this chapter.

1 [HNI10] The Code defines "services," in part,
as "any act performed, anything furnished or sup-
plied, and any facilities or lines committed or
used by a retail public utility in the performance
of its duties under this chapter to . . . the public."
TEX. WATER CODE ANN. § 13.002(21) (Vernon
2000).

2 The "commission" referred to is the Texas
Natural Resource Conservation Comumission
("INRCC"). Id. § 13.002(5) (Vernon 2000).

TEX. WATER CODE ANN. § 13.042 (Vernon 2000)
(emphasis added).

[HN11] An "order" of a municipality [¥*11] is "the
whole or part of the final disposition, whether affirma-
tive, negative, injunctive, or declaratory in form, of the
regulatory authority in a matter other than rulemaking . .
. MId. § 13.002(14) (Vernon 2000).

We have found only one case discussing the issue of
jurisdiction in the context of the Water Code. In Jordan
v. Staff Water Supply Corp., 919 S.W.2d 833, 835 (Tex.
App.--Eastland 1996, no writ), a stockholder of a non-
profit water supply corporation sued to appoint a receiver
for the assets of the corporation, and alleged the corpora-
tion had failed to supply water and water meters to every
person living within the area served by the corporation,
and had improperly increased its water rates. /d. at 834.
The court held that, pursuant to the provisions of the
Water Code, the TNRCC had primary jurisdiction over
the claim of failure to provide universal service within its
served area, and had primary appellate jurisdiction over
the claim of improper rate increases. [Id. at 835. The
court in Jordan did not discuss a municipality's attempt
to discontinue a customer's water service, and did not

address the issue of jurisdiction [**12] wunder section

©13.042.

Flagship points to Annett v. Sunday Canyon Water
Supply Corp., 826 S.W.2d 623, 626-27 (Tex. App.--
Amarillo 1991, writ denied), as standing, indirectly, for

" the proposition that thé trial court in this case had juris-

diction to grant a temporary injunction. 4nnett involved
the discontinuance of water service by a nonprofit water -
service corporation because of a customer's refusal to
install a check valve in the water line. Id. at 624. The
court held the water service provider was entitled to dis-
continue service under section 13.250 of the Water Code
for the customer's failure to comply with the provider's
"reasonable rules and regulations." Id. at 627. However,
the court did not address whether it had jurisdiction in
proceeding to consider the merits of the parties' dispute.

We find neither Jordan nor Annett instructive on the
issue before us. In addition, [*427] we conclude the
doctrine of primary jurisdiction is not applicable to this
case. As noted above, the doctrine of primary jurisdiction
presupposes the existence of concurrent jurisdiction be-
tween the courts and an agency. [¥*13] Here, the Water
Code vests the City with exclusive original jurisdiction
over this dispute, and vests the TNRCC with exclusive
appellate jurisdiction. Thus, the doctrine of primary ju-
risdiction does not apply here. [HN12] When the legisla-
ture vests exclusive jurisdiction in an agency, exhaustion
of administrative remedies is required before a party may
seek judicial review of an agency's action. Bennett, 35
S.W.3dat15.

Following the plain meaning of the relevant provi-
sions of the Water Code, we conclude exclusive original
jurisdiction over the City's decision to shut off Flagship's

* water is vested with the City. Further, we conclude ex-

clusive appellate jurisdiction over the City's final disposi-
tion of this dispute is vested with the TNRCC.
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Flagship contends that, under section 13.042(9) of
the Water Code, the TNRCC has no power to reverse a
decision by the City to shut off its water. We disagree.
Section 13.042(f) provides, as follows:. : SRy

[FIN137 This subchapter does not give thé commis-
sion power or jurisdiction to regulaté or supervise the
rates or service of a utility owned and operated by a mii-
nicipality, dnectly ot through a municipally owned
[**14] corporation, within its corporate limits or to af-
fect or limit the power, jurisdiction, or duties of a mu-

nicipality that regulates land and supervises water and

sewer utilities within 1ts corporate limits, a\cept as pro-
vided by this code.

. TEX. WATER CODE ANN, S 13.042¢) (Vernon
.2000) (emphasis added). As we hold, and as the City
~concedes, section 13.042(d) vests appellate authority
over this dispute with the TNRCC. Section 13.042(})
merely limits the power of the TNRCC to enforce the
legislative purpose of the Water Code "to assure rates,
- operations, and setvices that are just and reasonable to
‘the consumers and to the Ietall public lltllltles " See id, §
13. 00]

Further and contlaly to the assertions of Flagslnp,
.relying on the provisions of the Water Code does not
leave a municipal water customer without recoutse to

emergency relief, if necessary, The code provides the -

TNRCC with the authority to issue emergency orders,
with or without a hearing:

[HN14] To compel a water or sewer service provider

~'that has ‘obtained or is required to ‘obtain a certificate of
public convenience and necessity to provide continuous
and adequate water service, sewer [**¥15] service, or
both, if the discontinuance of the service is imminent or

Page 6

has occurred because of the service provider's actions or
failure to act, i

V
¢

TEX. WATER CODE ANN. § 13. 041((1)(1) (Vemon .
2000), * Thus, instéad of seeking emergency injunctive

-relief through the courts, @ municipal water customer

may seek similar relief from the TNRCC, after exhaust-
ing the administrative 1emedles provided by the munici-

pality.

3 The City is 1équi1ed to hold-a certificate of
public convenience and necessfry ]d § 13. 242(a)
(Vernon 2000).

 We sustain the City's first issue on appeal, The1e—
f01e we need not address its second issue.
Conclusmn

We hold pu1suant to the clea1 p10v131ons of the
relevant sections of the Texas Water Code, the trial court

lacked jurisdiction over this specific dispute regarding’

Flagship's alleged water service arrearage [*428] and
the City's intention to discontinue water service to the
hotel. .

We do not‘addi‘ess, and ‘maké 1o ‘comment regar'd—
ing, the merits of the underlying [**16] dispute between
the parties. Further, we do not lold that the trial court

lacks jurisdiction ove1 any other’ claims b10ught by the
parties.

We vacate the tempofary injunction gfanted by the
trial court, and we withdraw our order of May 11, 2001.

Terty Jennings

Justice
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VICTORIA PALMS RESORT, INC. § BEFORE THE STATE OFFICE
e § . OF
V. g ADMINISTRATIVE HEARINGS
§

CITY OF DONNA
PROPOSAL FOR DECISION

. L INTRODUCTION
Victoria Palms Resort, Inc., (Victoria) asics the Commission to review the rates it has
been and is b.eihg -charged by the City of Donna (Donna) for water and sewer service within -
Donna’s corporate limits.'! Donna responds that it is a municipally-owned utility and the
kCommission has no jurisdiction to supervise its rates within its corporate limits. For that i‘eason; ‘
Donna asks the Commission to dismiss Victoria’s Petition (Mo-tion to Dism,is's). The Executive

Director (ED) and the Public Interest Counsel (PIC) agree with Donna.

The Administrative Law Judge (ALI) finds that the Commission has no jurisdiction to
review Donma’s rates within Donna’s corporate limits. He recommends that the Commission

grant Donna’s motion and dismiss Victoria’s Petition with prejudice to refiling.
II. SUMMARY DISPOSITION LAW

Functionally, under the Commission’s rules, Donna’s motion to dismiss is a motion for

“summary disposition. The Commission’s summary-disposition rule? provides:

Summary disposition shall be rendered if the pleadings, admissions, affidavits,
stipulations, deposition transcripts, interrogatory . answers, other . discovery .
responses, exhibits and authenticated or certified publicrécords, 4f any; ‘on file in

" the case at the time of the hearing, or filed thereafter and before judgment with the

'ED Ex. 1, Victoria Palms Resort, Inc.’s Petition for Review (Petition).

730 TEx. ADMIN. CODE (TAC) § 80.137 (2004),
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permission of the judge, show that there 1s no genulne issue as to any material fact
and the moving party is entitled to summary dlsposmon as a matter of law on all
or some of the issues expressly set out in the motion or in an answer or any other

- response?” . . . If the judge-grants.a motion forsummary disposition.on all parts of.
an action, the Jjudge shall close the hearing and prep are a proposal for de01s1on

To determme that there is no genuine issue as to any material fact and dlSll’llSS Victoria’s Petition,
the Comm1ss1on and the ALJ must acoept each of Victoria’s matenal alleganons as true.
Aooordmgly, for the solé purpose of ruling on Donna s Motion to DlsmlSS the ALI accepts as
true all of the material facts alleged by Vlctona or that it ag‘reed were true ‘it a prehmmary ‘

' 'heanng

For the sole purpose of rul1ng on Donna 'S monon the ALJ has or is adm1tt1ng the.

TR

followmg inio ev1denoe T S
EXH]BIT o SHORT DESCRIPTION
EDBx. 1 V1otona s Pet1t1on
ED EX2 | Notlee of prehn’nnary heanng
) VLctona Exl “Vlctona S. Response to Donna S Mo‘clon to Dlsrrnssv..v_l.

o Aac:litionally, at the prelifnlnery hearing, the ALT took official no’tioe of a Commlssmn
emer genoy order and an extension ‘thereof, which are discussed in context below and Whlch are
related to this dispute. In the text below, fhe ALJ also takes official notice of certain related
court activities, to which any objection should be filed as an exoeptlon to the proposal for

decision (PFD).

30 TAC § 80.137(c).
30 TAC § 80.137(D).

5Admitted at the preliminary hearing only for jurisdictional purposes which would include Donna’s motion
to.dismiss alleging that the Commission has no jurisdiction.

6A(:lnli’cted at the preliminary hearing only for jurisdictional purposes.
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| III. MATERIAL FACTS

Victoria is a Texas corporation, It owns a mobile homc par k;, recr eatlon and convention

facilities, a. hotel and a oonf e1enoe center located at 602 N. Victoria Road Donna Texas.”

Doima is 3111u11i6ipality in I—Iida go Céunty, Texas, that owns and operates a water utility
and wastewatcr treaunent and collection system in that county ‘Donna holds water cettificate of
_convemencc—: and nccessfcy (CCN) No 12790 and sewer CCN No. 20825, Whlch reqmre it to
serve residents of Donna. V1ctor1a is located Withln is ‘a “resident” of, and receives water cmd‘

sewel se1 v1oe ﬁom Donna

- Victoria c‘zontel‘ld‘s that Donna bvércharged it for water and sewer setrvice in the past, over-
collecting approximately $200,000 due to a faulty water meter, and is W1'011gﬁ111y ’demztndin‘g‘k:
$97,500 in additional overcharges (Billing Dispute). It mamtams that these alleged ovelcharges .
v101ate the City of Donna’s tariff, are unreasonable, unjust dlscumlmtory and grossly exceed
» rates charged to other customers served by Donna. Donna refuses fo oredit Victoria with the -

amount allegedly overoharged. Victoria also claims that Donna has recently enacted sewer rates
-(New Sewer Rates)’ that will apply to Victoria, are not just or reasonable to Victoria, and arej |
unreasonably preferential, prejudicial, and discriminatory to Victoria (New Sewer Rate Dispute).
Victoria ceased paying Donna for water énd sewer sér{/i‘éc several months ago. If contends that it

is simpiSI trying fo recdup what it has already overpaid Donna due to the faulty meter..

"ED Ex. 1,p. 2 et seq.
SED Ex. 1, pp. 1 and 2; and Victoria Ex. 1, p. 1.

* *Ordinance No. 842, rcpeflhng Ordinance No. 837, which amcndcd No. 772, See V1cto11a s Response to
Motion, Exs. F1, F2, and F3,
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-In response to Victoria’s nonpayment; Donna notified Victoria that Tts water services

woild be disconnected for its failure to pay.’® On June 11, 2003, v‘_Victori‘a filed a suit in Hidalgo

County District Court, seeking a temporary injunctien from the court ordering Donna not to
terminate Victoria’s water or sewer service and -a declaration that Donna’s charges to Victoria
~ were unreasonable.'! Donna filed a plea to the Hidalgo Ceullty District Cou‘rt’s jurisdiction, -
claiming that the Commission instead had jurisdi«eti_oﬁ.lz After presenting oral argument to the

Hidalgo County D

strict Court; Victoria abandoned its' effort'to: obtai ifra temporav'},"‘; 1junction
from that court.® Despite that abandonment, Donna‘appealed the District Court’s:denial of the
plea to the jurisdiction, asking the Thirteenth Court of Appeals (Corpus.Chns‘u Appeals Couri) to
" reverse the- Dlstnct Court-and render judgement d1sm1ss1ng ‘Victoria’s-suit for lack of subj ect
matterjurisdictioni™ On December 16, 2003, however, Donna:moved to abate its appéal:?®.~ -

¢ Om June 27;:2003; Donna terminated. Victoria’s: water and sewersservice.'%..On that same ™"
dayy Victoria filed its Pet1t1on in which it- asked- the Comrmssmn to require:Donma to remstate :
and provide continuous’ ‘and adequate water service for at‘least 30 days.'On’ June 27, 2003 the -~

Comurhission ‘issued ‘an emergency otder granting the emérgency relief that Victoria: sought *

13

_ 1°V1ctor1a Ex. 1, Ex. E 8 4

”Vlcz‘ona Palms Resort, Inc. v. City of Donna, No. C-1379- 03 B (93TdD1st Ct., Hldalgo Coun‘ry, Tex. Jun.
11, 2003) See Victoria Ex. 1, Ex. D.

"*Victoria Ex. 1, Ex, B. :
" BVictoria Ex. 1, Ex. E, p. 4 ef seq.

“City of Donna v. Victoria Palms Resort, Inc., No. 13-03-375-CV (Tex. App —Corpus Christi, flled Sept.
18,2003.) See Victoria Ex. 1, Ex. E.

ISTEXAS JUDICIARY ONLINE, WELCOME TO THE THIRTEENTH COURT OF APPEALS,
<http:/fwww.13thcoa.courts.state.tx. us/opinions/event.asp?BventID=452918> (Dec. 22, 2003).. The ALJ is taking
official notice of this fact in this PFD. Any obJec’uon should be filed as an exception to the PFD
”’Vletorla Bx. 1,p 2.

ED Ex. 1.
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(Bmergency Order).'® On July 28, 2003, the Comm1ss1on affirmed and extended that emergency
or del unti] December 24 2004 (Extended Emergency Order). 19

- On Deoember 17, 2003, Vlctorla ﬁled a mot10n ‘with the ED askmg f01 a furthex
extension of the Emergency -Order. This case bears the same Comlmssmn docket: number as thc
Emer gency and Extended Emergency Oxdem however, the ALY does not construe the request for
a further extension to be before the ALJ since, the ED has not referred- it to SOAH and since the

{
)
/

ED has at least arguable authority to grant it ex parte””

In 1ts Peuuon, Vlctoua also asked the Comnnssmn to 1ev1evv Lhe Blllmg cmd Lhe NeW'

Scwer Rate Disputes® and to declare that both the char, ges stemmmg ﬁom the Billing. D1spute
and the New Sewer Rates are unreasonable and i in violation of Donna’s Tariff, On.November 20, |
2003, Donna filed the Motion to Dismiss, asking the Commlssmn to d1sm1ss ‘portions of
V1ctor1a s Petition 1e1atlng to the B1111ng and the New Sewer Rate D1sputes Donna clanned that
the Commission has no jllllSleilOll to review enhel d1sputc or to grant Vlctorla the 1ehof 11‘
seeks. The Billing and New Servme Rate D1sputes and the Motlon to Dismiss to dlSlnlSS them

are the subject of this case and PFD.

On September 22, 2003, the CommisSibh’s Chief Clerk (Clﬁef Clerk), at the request of
the BD, referred this case to SOAFH for l_1earing. On September 26, 2003, the Chief Clerk mailed -

notice of a préliminmy hearing in this case to Victoria, Donna, the ED, and the PIC.2 On -

®In the Matter of an Emer gency Order Concerning Victoria Palms Resort, Inc. and rh() Cziy of Donna,
Docket No. 2003-0697-UCR, Emergency Order (Jun. 27, 2004),

“In the Matter of an Emergency Order Concerning Victoria Palms Pesou’ Inc. and the City of Donna,
Docket No 2003-0697-UCR, An Order Affirming and Extenchn;a y the Emergency Order (Jul, 28 2004),

%30 TAC § 35.12,

“"When the Pe’uuon was filed, Donna had only proposed the New Sewe1 Rates, but it subsequently adopted
them on August 5, 2003. Scc Victoria’s Response to Mouon Ex. F3.

2ZED BEx, 2.
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October-27, 2003; the ALJ granted Victoria’s-unopposed motion to refer this-case to another
SOAH ALJ whowould act.as a mediator and conduct a mediated settlement conference with the
parties. . The parties met with the mediator at least twice but were not able to resolve their core’

disputes.

~ On :NovemberZS 2003, the ALJ held the noticed preliminary hearing, at which the

Iouowmg appeareo and admitted as parties:

PARTY | REPRESENTATIVE
Victoria -, J.W. Dyer

Domna | Ricardo J. Navarro

|ED | Todd Burkey
PIC Anne Rowland®

The ALJ also held a second pre-hearing on December 11, 2003, to obtain a status report.
By December 15 , 2003, the parties filed their responses to Dontia’s Motion to Dismiss, which

| closed the record. -

IV. THE COMMISSION HAS NO JURISDICTION OVER DONNA’S
| RATES WITHIN DONNA’S CORPORATE LIMITS

Vlctorla comends that Water Code® §§ 13.041, 13.042, and 13.250 gwe the Con'umssmn
Junsd10110n to consider and rule on the Bﬂhng and New Sewer Rate Dlsputes For that reason, it
urges denial of the Motlon to Dismiss. Both the ED and the PIC mamtam that the Commuission

has no such jurisdiction.

" ®Scott Humphrey also represents the PIC.

#TEX. WATER CODE ANN. (West 2003).
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Donna beheves the Cormmssmn has no Junsdlc’uon to 1ev1ew or rule on the New Sewc1
Rdte Dlspute Its takes alternative posmons on the Comnussmn 8 Juuschcuon 1,0 review and rule
on the Billing Dispute, but primarily argues that the- Commission has no jurisdiction- over it

either.”

As set out below, the ALJ concludes that the COIl’llTllSulOll has no Jurlsdlctlon to hear and
1ulc on 0111161 the Bﬂlmgj or the New Sewer Rate D1spute Hence, he recommends that the
Commission grant Domna’s prlmary motion and dismiss Victoria’s complamt in its entirety.

A. | Key Definitions

To properly analyze this jurisdictional dispute, one must first understand the definitions

of certain key words and phrases that occur repeatedly throughout the involved statutes. These

25Do1ma takes alternative positions be(,'mse as dlscusscd at lcng,th bclow, two appcllatc couus have found
that the Commission has exclusive jurisdiction over a billing dispute between a municipally owned utility and its
customer within the corporate limits and that a district court has no such jurisdiction over such a dispute. When
Victoria filed its suit against Donna in Hidalgo County District Court in June 2003 concerning the Bilfing Dispute,
Donna asked for a dismissal, arguing based on those appellate court decisions that the district court had no
jurisdiction. - Hlowever, the Hidalgo County District Court denied Donna’s mouon, and Donna appealed that 1uhng
" to the Corpus Chnsu Appeals Court. :

In this adn'liuistrative case, however, Donna first leatned that the ED believes that the earlier appellate
court jurisdictional decisions were incorrectly decided. The ED believes the Commission has no jurisdiction over a
dispute between a mumoipally owned utility and its customer within the corporate limits, Consequently, Donna
changed its legal position in this administrative case to primarily argue that the Commission has no jurisdiction over
the Billing Digpute.. Donna’s Motion to Dismiss is based on that legal position. To avoid arguing inconsistent
positions at the same time, Donna recently asked the Coqnus Chnsu Appc,als Court to abate Dontia’s appeal of the
Hidalgo County District Court’s dcmsion o l ; Cor y

Trying to cover all bases and its backside, Donna, on December 10, 2003, also filed a conditional motion to
dismiss this administrative case for lack of jurisdiction and a motion for severance. In that motion, Donna pnnmﬂy
asks the Commission to dismiss both of Victoria’s complaints if the Commission declines to. follow the prior
jurisdictional decisions by the appellate courts, If the Commission takes that course of action, Donna agrees to drop
its contention in the parallel case that the Hidalgo County District Court had no jurisdiction. Alternatively, if the
Commission finds, in accordance with the prior appellate court decisions, that it has no jurisdiction over the Billing
Dispute, Donna asks the Commission to dismiss Victoria’s New Sewer Rate complaint based on separate
jurisdictional argument.” Given his recommendation in this PFD, the ALJ need not reach ‘or discuss that separate
Jurisdictional argument.
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terms are specrﬁcally defined in*® and for Water Code Chapter 13,4n which all of the relevant
Jurlsdlotronal statutes are located. Words and phr ases that have aoqun ed a partrcular rneanrng by
legrslatrve definition must be construed accordingly.’” The definitions of the key words and
phrases are quite complex and some are not necessarily- what one would expect. As a result,

these key terms are sometimes used inoorreotly, even occasionally by the ALJ. Below are the

definitions:

. “Municipalits f’ rmeans a’ orty exrstrng, created or- organrzed unﬂer trw general home-rule,
or spemal laws of thrs state - v :

. “Mume1pa11y owned utrhty” means any utrlrty owned operated and controlled by a

' mumicipality or by a nonproﬁt corporatron whose dlreotors are app ornted by one or more
mumo1pa11t1es RS A e
.« “Reta11 pubho utlht ’ means any entrty, including: a2 municip alify,’;‘mzi’iritaining, or

“controlling in this state facﬂmes for prov1d1ng potable water service or sewer serv1oe or
" both; for cornpensatlon N S PR St .

. “Water and sewer utlh’cy,” “public utlhty, or “utility” means any person other than a

‘ ._murnc,lpal oorpordtron and certain other entities, owmng or operatlrrg for compensatlon n

this state equipment or “Facilities for the sale of porable water to the pubho or drsposal of
sewage, or engaged m cer’carn other actrvrtles

. “Qepvide” means, among other things;-any act performed or anything furnished or
supplied by a retail pubho utlhty in the performance of 1ts duties, under ‘Water, Code.
Chapter 13;% d : :

- S Water ooi,egjf.é 13,002
“"TEX. GOV’T:CODE ANN. g.Gov’t Code) § 31 1.01 1(b) (West 2003).
#Water Code § 13.002(12).
PWater Code § 13.002(13).
Water Code § 13.002(19).
3Water Code § 13.002(23).

2Water Code § 12.002(21).
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. ~ “Rate” means, among other things, every compensaﬁon demanded observed charged, or
collected by any retaﬂ public utlhty f01 any service cll'ld cmy rules or pLactlccs affecting
that compensation.® : ‘ ' '

~ Applying these definitions to this dispute leads the ALJ to the following e01lciusions: ;

. Donna is a “municipality,” a “municipally owned utility,” and a “retail public
utility” but not a “water and sewer utility,” a “public utility,” or a “utility;” ‘

2. l’l“hve potable water and sewage 'disposal that Donna provided to Victoria in the
- past, leading to the Billing Dispute, and the sewage disposal that Donna has
provided and will pIOVide to Victoria under_ the New Sewer Rates are “services”;

3. Both the compensauon that Donna collected ﬁom V101011a in the past f01 the
water and sewer services that led to the Billing Dlspute and the amounts that
Donna has demanded and will demand from Victoria for sewage service under the
New Sewer Rates are “rates”; and

4. Both thc B1111ng and New Sewer Rate D1sputos are d1sputes over Vlotorla 8
“rates.”

B. Court Decmons Finding that the Commlsslon has Jurxedlctxon over a Mumcxpa]ﬂly
U Owned Utility’s Rates : : ‘ : -

“No party suggests and the ALJ is unaware that the Texas Supreme Court, the Third Court
of Appeals (Austin Court of Appeals), or the Travis County District Court has ever held that the
- Commigsion has ]urlsdlctmn over a municipally owned utility’s rates w1th1n ihe munmlpahiy 8
corporate limits. Moreover, the ALJ has searched for but found no SOAH case in which an ALJ
has ever found that the Commission has such jurisdiction. At the preﬁminery heariﬁg in this
case, the ED represented that the Commission has never exercised such jurisdiction. No party

“disputed the ED’s representation.

However, the First Court of Appeals (Houston Court of Appeals) and the‘ Sixth Court of |

Appeals (Texarkana Court of Appeals) have concluded .that_ the Commission has exclusive

BWater Code § 13.002(17).
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appellate jurisdiction over a.dispute between a.municipally owned utility and its customer within
that“municipality’s corporate limits concerning water service bills. If correct, those opinions. .
would indicate that the Commission has jurisdiction over Victoria and Donna’gBilling and New:

Sewer Rate Dispiites. - o L A AU SO PRSP

«In-City Of Galveston v. Flagship Hotel, -Ltd. X, (Flagship.1); a hotel sued a municipally
owned wtility,alleging :that -the' elty was ‘making an improper demand. for: paymient -for water -’
service provided in the past to the hotel. Prior to trial on the underlying .disputef'the‘- trial court.
issued a temporary restramlng order enjoining the city from discontinuing. Water service to the

hotel.. The city appealed; arguing’ that the trial court had no' Junsdmtmn to issue that order The

Houston Court of Appeals agreed, . finding that the Commission- had < exclusive: appellate-.. .

jurisdictionto’ Teview a mummpal utility’s decision to. shut off a customer sowater i L

'»’::.F;‘Zagshlzp THoteZ,f‘sZEtd.i,;x):.',-C‘z“ZyJOf Galve.gtonff {(Flagship II) involved. the same I‘Jarties«and ‘
underlying :disputev«eis-ﬁ'lfagshz‘p {+When 1t reached the underlying dispute;,&.' after the Houston:
Couﬁ of Appeals’ decision in Flagship f, the trial court found that ,it.‘had no jurisdiction and
dismissed the hotel’s underljing' walter-service billing complaint against the oify. When the hotel
“ieled, s Texarkana Cotrt of Appeals®® agreed with the trial Gourt. Relying without further
analysis on the Houston .Courrtwei?;Appeal-s’ reasoning in Flageth I the \Texarkana.Ceur-.“p*bfz* :

Appeals concluded that the Commissionhad-exclusive jurisdiction over such disputes.

73 S,W.3d 422 (Tex.App.-Houston [IstDist.] 2002, no petition). |

3117 S.W.3d 552 (Tex.App.-Texarkana 2003, no pet, h.)(issued on October 2, 2003). Alternately, see
TEX A 8 Jupi1ci1aAaRY ONLINE, HTML OPI1NION.,
<http://www.6theoa.courts.state. tx.ns/opinions/HTMLopinion.asp?OpinionID=6881> (Dec. 15, 2003).

3The case was transferred from the Houston to the Texarkana Appeals Court on January 10, 2003, TEXAS
JUDICIARY ONLINE, SI1XTH COURT OF APPEALS CASE MANAGEMENT,
<http://wwy,6thcoa.courts.state. tx ns/opinions/case.asp?FilingID=5623> (Dec. 15, 2003). The ALJ is taken
official notice of this fact by way of this PFD. Any objection should be filed as an exception to the PFD. ‘
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Obviously, Victoria and Doh_na’s dispute is very similar to the one underlying Flagship I
and IJ. Both invelve disputes between a Iﬁ1111icipa11y owned water utility and its customer over
water bills. Though neither opiﬁion directly 50 states, it st'mngly, app.éaxrs that the Flagship
“customer received water service within the municipally owned ut111ty s corporate. limits beoause
the city owned and leased Lhe land to the cus,tomel where the customer received se1'v1ce In
addmon, the court in. F. lczgsth I d;s_cussed and 1nterpreted Water Codq 8 13.042‘(1), which limits
the Commission’s. jurisdiction over a municipally owned utility’s rates and services within the

municipality’s corporate limits.

Mdreovc1', ﬂm:FZd'gﬁup I Court, the Comm185i011, and the ALJ’ agree tﬁ’xt the CommiSSidn
has some jurisdiction over the water “service” of a 111u11101pa11y owncd uuhty that has a CCN
even within the muni c1p'1111y s corporate limits. As the Court found i in Flagship I, Water Code
§ 13.041(d)(1) authorizes the Commission to order a munwlpally owned utility with a. CCN to
continue to serve a customer on an élliergellcy.baé;is 77 Tn fact, the Conﬁﬁission relied on Water
Code §'13. 041 to 1ssue tho Eme1gency and Extended Emergcnoy Ordors 1equ1r111g Donna to

provide oomlnuous and adcquatc service to Vloiona

In Flagship I, however, the Houston Court of Appeals went beyond the specific issue thaf

was before it-which branch of the state gbvermnént had juris‘diotio.n‘ over a “‘service’v’ lcl.iép.ute
between a municipélly owned utility‘ and ifsin—city ‘custoil‘lcrfto speak on an 'issue that was not
- before it.”’ The court stated that the Commission would have exclusive appellate jurisdictibn
over the city’s final disposition of the underlymg billing dispute,® which concerned the city’s

14165 The Houston Court ‘of Appeals interpreted Water Code § 13.042(d) as giving the

373 SW2d-422, 427 et seq.
 *Bmergency Order, pp. 1 and 2; Exte_nc'led‘ Emergency Order, p. 1.

*The Court specifically noted that the underlying billing, i.c. “rate,” dispute was not presentcd to it. 73
SW2d 422, 424. '

4"73 SW. 3d 422, 427 et seq.
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Commission ™ exclusive a'ppéllat’é' jurisdiction -over a municipally owned utility’s “rates.”!

Because no ‘‘rate” jurisdiction dispute was before the court in Flagship 1, that conclusion was
dicta that would normally be accorded little or no precedential value. ‘ V '

- However, in Flagship II; the underlying billing, i.e. “rate,” dispﬁteaw-as finally before an
appellate court. Without further analySis,--'tlle'Tcxarkana‘Cdur.t of Appeals "ad"op‘ted the Houston -

£ haadt

Courti:of Appedls “réasoning: in ~Flagship: I

jurisdiction over that “rate” dispute.

" ThE ALJ hesitantly, ‘feépectﬁrlly, but firmly fdisagfee‘s ‘with the Houston and Texarkana

Courts'of Appeal As ‘set out below the ALJ believes‘that the' Commlssmn is‘fiot bound ‘in: any‘ -

way by the F Zagsth demsmns arid thiat they ‘were mcorreoﬂy decnded e e i,
DT T AR TR 1T SIS A I RN SR

C.  -The Cominission Is NotfBoﬁnd*byfthe*@Fzz‘zgshq&ff or IID’e'ciSions
Whﬂe the ‘Cominiésion should thoughtfully consider them,. the ALI believes that the
Commission is not legally bound to follow the conclusion of the Houston and Texarkana Courts
of 'Appe.al inF Zagship [ and 17 that the Commission has JIll’lSdlel«OIl“OVGI a mumclpally owned

utility’s rates within the municipality’s limits. ‘The Commission is free to reach a different

conclusion.

, First, the doctrme of res judicata does not bind either the pames in this-case or the
Commission to the Junsdlctlonal decisions in F lagship I or II. Under the doctrine of res judicata,
a court’s Judgemem is-final and cannot be fllIﬂlB] lits gated ma subsequent suit between the same

pames or their privies.” Moreover, a Judoment n favor of or against .the state on a 1natter

473 S.W.3d 422, 426 et seq.

“*Hammonds v. Holmes, 559 S.W.2d 345 (Tex. 1977).
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affecting the interest of the public includes all citizens, whether they were parties or not, and is

treated as res judicata.®

However, none of the pal'ties in the current case was either a party in Flagship I or [Z' or’ a‘
~ privy to any party in those oases 4 Mor cover, for purposes of oonsldermg ‘what m1ght happen
should ¢ any. pmty in this case seek Judwml rev1ew of the Comnnssmn s dcolslon in this cdse
. neither the Commission dijrectly nor the state of Texas generally was a party in either Flagsth J
or II.

~ Second, the Commission is not constrained by the doctrine of stare decisis., Thatddotrinc
dictates that once the Texas Supreme Coutt announces a proposition of law, the decision is
generally considered binding precedent .on lower courts unless the Supreme Court of Texas

45.

overrules the earlier decision, Similzu‘ly, a court of appeals will look to and follow its own

decisions as preccdent if the Supmme Couu has not estabhshed one 6 If 3 court of appeals -
reexamines a question decided by anothel court of appeals and dlSElglCCS with that decision, the
second court of appeals’ duty is to announce its dISELgl cement w1th the pI‘l or deomon by the other

ooum 47

BRailroad Commission V. Arkanisas Fuel Oil Co., 148 S.W.2d 895 (Tex. Civ. App.—Austin 1941), writ
refused. ' ‘ g '

M A privy is one wah an interest in,a transaction, contract, or legal action to Whlch one is not a party
almn{, out of a relationship to one of the parties. MERRIAM-WEBSTER ONLINE, MERI{I/\M WEBSTER DICTIONARY,
/hﬁ,p [hwww . m-w. com/cg1—bm/dlcuona1y> (2003). - '

“Swilley v. McCain, 374 8.W 2d 871, 875 (Tex. 1964). .

| “Wilson v. Underhill, 131 SW2d 19 (Tex Civ. App., 1939) rev’d on other grounds, 155 SW2d 601; Wilson
v. Donna Irr.- Dist., 8 SW2d 187 (Tex Civ. App., 1928) writ ref,

" General American Life Ins. Co. v. Rios, 154 SW2d 191 (Tex. Civ. App, 1941), rev’d on other grounds
164 SW2d 521.
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It is important to note that-any petition for j‘ﬁdieial review of-a Commission decision must
be filed in the Travis County District Court*® and any appeal from a decisien of that district court -
‘must be filed in the Austin Appeals Court.” No Party suggests and the ALJ is unaware that the
Texas Supreme Court, the Austm Court of Appeals, or the Travis County Dlstnct Court has ever
held that the Comrmssmn has appellate Junsdmhon over a munlclpally owned utlhty s rates

- within the mumclpahty s limits:

D. No Rate Jurisdiction under .W-atér<‘C0de'§ 13.042

e

In Flaos]zzp I, the Houston Court of Appeals prlmanly rehed on Water Code § 13 042(d)

over a n1un101pa11y own d

as giving the Comrmssmn Junsdlctlj_ _ s_’ rates w11:h1n the

'to review orders and ordmances of certam mumc:u)ahtles regardmg certam water and sewer rates

and services. Water Code § 13. O42(d) states

The commission shall have exelusive appellate jurisdiction'to review orders or
ordinances of those municipalities as provided in [Water Code Chapter 13]. .-

(Emphas1sadded) T S
Is Donna one of “those 11}u11icip_a1ities’-’? For several_ 1easons, the A_LI thinks not.

Wor ds and phrases 1 the Water Code must be read 1 n con‘cext50 and the entire statute 18-
intended to be effective.’’ In context, Water Codes § 13.042(d)’s reference to “those

municipalities” logically refers to the munjcipalities discussed.in the immediately preceding -

#Govt’ Code § 2001.176(b)(1).
PGov’t Code §§ 22.201(d) and 22.220(a).
*Gov’t Code § 311.011(a).

. 31Gov’t Code § 311.021(2).
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portions of Water Code § 13.042. Those subseqtiqns; Water Code §§ 13.042 (a), (b), and .(c)

provide:

(a) Subject to the limitations imposed in [Water Code Chapter 13] and for the
purpose of regulating rates and services so that those rates may be fair, just, and
reasonable and the services adequate and efficient, the governing body of each
municipality has exclusive original jurisdiction over all water and sewer utility
rates, operations, and services prowded by a water and sewer utility W1th1n its
- corporate limits,
(b) The governing body of a municipality by ordmanoe may elect to have the.
commission exercise exclusive original jurisdiction over the ‘wtility rates,
operation, and services of utilities, wﬂhxn the incorporated limits of the
~ municipality.
(c) The govcmmg body of a mun1c1p'1111y that surrenders its Juuctdlchon to the
 commission may reinstate its jurisdiction by ordinance at amy time after the -
~ second anniversary of the date on which the municipality surrendered its.
jurisdiction to the commission, exoepi that the m u11101pa111y may not reinstate its
jurisdiction during the pendency of a rate proceeding before the commission. The'
municipality may not surrender its jurisdiction again until the second amuversmy
of the date on whwh the mummpahty reinstates jurisdiction.’

* (Emphasis f&dd&;dl) '

Thus, a municipality' has exclusive original jurisdiction over all “water and sewer utility”
“rates,” operations, | and “‘services” provided by a “water and sewer utility” within the
municipality’s oorporéte‘ limits, unless the inulliciﬁalit)r chooses to let the Commission regulate
those activities of such “utilities.” In this éase, no party- even contends that Donna ‘has
surrendered s original jurisdiction to the Commission. More iinportantly,vas discussed above, a
“inunioipally owned utility,” like Donna, is excluded from the definitions of “water and sewer
*utility” and “utility.”” Thus, Water' Code § 13.042’s original-jurisdiction provisions concern a

municipality’s regulation of other entities, not itself.

Water Code § 13.002(23).
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In .that statutory -context, Donna 1s not one of “those municipalities,” as Water Code }
§ 13.042(d) uges that phrase, when Donna’s own rates and services are in dispute.. Accordingly,
Water -Code- § 13.042(d) does-not give the Commission appellate jurisdiction over Donna’s -

orders and ordinances concerning its own rates and services.

In Flagship I, the Houston Court of Appeals noted that a municipality has exclusive

LN 14

1, Water Code § 13.042(a) -over all “water and; :sewer ut111tv ‘rates,”
operations,: and “services’ w1th1n the municipality’s corporate, 11m1ts ‘However; the.court did.-.

not .examine the definition of “water and sewer utility” and, er.roneously assumed:that the phrase ; -

1nc]uded a mumolpally owned ut111ty,” which it does.not. Based on  that error, the court o

‘ mstakenly assumed that ‘Water Code § 13.042. was speakmg about jurisdiction, over- a
- mum01pa11ty s own rates within its corporate limits* and that Water Code § 13. 042((1) gave the;_ .
' Comm1ss1on excluswe appellate jurisdiction to review any order by the mumclpahty concermng. '

that munlt:lpahty,,s, rates. Thatwas 1nQQIT,QQ‘;.,, 4

Lest there be doubt, Water Code § 13.042(f) provides, absent a specific exception
elsewhere in the Water Code, that the Commission hzig,if_no;f"juris‘dicfgign .of.any kind over a -
mummpallyownedut111tyw1th1n1ts corporafe limits. Tt'states: ™~

[Waiel Code, Chapter 13, Subchapter C, regarding jurisdiction ever: water rates
and services,] does not give the commission power or jurisdiction to regulate or
supervise the rates or'service of a utility owned and opérated by a ‘municipality,
directly or through a municipally -owned corporation, within. its -corporate
limits . . . except as provided by [the Water Code].

Of course the Flagship I Court believed that it had found suchi an exception in Water
Code § 13.042(d), in fact a very broad one, giving the Commission appellate jur-isdiction over a

municipally owned utility’s rates.  That led the Flagship I ‘Cour’c to construe Water Code

%73 SW3d 426.

73 3W3d427.
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§ 13. 042(!) so narrowly thai it vu“tually disappeared. The court found thal Water Code
§ 13.042(f) only limited the Commission’s appellate uusdmhon to enswring that the
‘municipality’s rates, operations, and services were just" and.- reasonable, which is the overall
purpose of Water Code Chaptqr 1355 The ALJ catmot imagine what 1_imi-tation on the

Commission jurisdiction would be left.

1f as the ALJ concludes, howevcr Water Code § 13. 042((1) does not give the Comnnssxon
appel]ate Jumsdlom(m over a municipally owned utlh’cy s rates and services, there is no basis for
| oonsuulng Water Code § 13.042(f) so narrowly.‘ To the contrary, Watel;Code-{; 13.042(D), as it
morelitm%ally reads, broadly 15r0Vides vthatﬂ'ie Commissibn hasbnov jurisdiction, éxbsc,nt a spebiﬁo
'exception _‘ elsewhere, over a municipally owned .“utility’s 1fatés or services within the

municipality’s limits. | | |
The ALJ concludes that.Water Céde § 13.042 does not give the Conimission jurisdiction

‘over disputes concerning Donna’s rates within Donna’s corporate limits.
E. - No Rate Jurisdiction under Water Code § 13.041 .

Victoria also points to Watér Code § 13.041(a) as giving the Commission jurisdiction
over lhlS case. It broadly pr owdes “The commission may regulate and superv1se the busmess of .
every w;nfu* ancl sewer unhﬂ:y within its Jurlsdlcuon (Emp11a31s added). Countemntumvely,
however, as dlscussec above, a mumclpally owned utlhty,” like Donna is not a “water and
sewer utility." For that reason, Water Code §_13,04'1(a) does not glve the Commission any

jurisdiction over Donna’s rates.

As aheady mentloned Watel Code § 13 O41(d)(1) does give the Commlssmn some'

’ Juusdlctlon over Donna’s ¢ serv1ces bui not JLII‘ISdlC'LlOIl over its “rates.” It prov1des

Water Code § 13.001(c).
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4! The’ corimiissiot may issue ermergehcy orders . tor compel q water or sewer
service provider that has obtained or is requlred to obtain‘a' certificate ‘of '
public convenience and necessity to provide continuous and adequate water
service, sewerjservice, or both, if the discontinuance.of the service:is imminent.or
“has occurred because of the service provider's actions or failure to'act . . .

(Emphasisadded) =~ - o | G e

Under this continuous-service statute, it does not matter whether the certificated provider

is a municipality or the customer re31des in or out51de the c1ty s 11m1ts “Water or sewer serv1ce

78
S 45 . )

provider” is not deﬁned 1n the Water Code and no, party suggests that 1t has a techmcal meanmg

¢ ag’ on-e that

Accordmgly, 1t 18 to be construed in context and accordmg to common usage
pL
provides, supphes or makes ewaulable57 water or sewer service. That Would mclude a mummpally

Pof. 2 7T et e S frw o PO A S B

owned utility like Donna.

Extended Emergency Orders requiring Donna to prov1de contmuoue and dequate ‘servtce to
Victoria.® As the Commission noted in the Emergency Order, Donna ‘has'a*CCN from the
 Commission.® Thus, the Commission had jurisdiction to issue the Emergency Order to Domna
‘under Water Code § 13.041(d)(1). However, nothing in Water Code § 13.041(d)“('1'j or ‘en.}"f other
portion of that section authorizes the Cominission'to regulate a municipally owned uttlity’s

TRAT TR S M

“rates.”

The ALJ concludes that Water Code § 13.041 does not gwe the Commlssmn Junsdlcnon

OVer d1sputes eoncemmg Donna’s rates within Donna S corporate llmlts

%Gov’t Code § 311.011(a).

Merriam-Webster OnLine, Merriam-Webster Dictionary, <http://www.m-w,com/cgi-bin/dictionary>, .
(2003). :

®EBmergency Order, pp. 1 and 2; Extended Emergency Order, p. 1.

FWater CCN No. 12790 and sewer CCN No. 20825. See Emergency Order, p. 1.
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F. Water Code § 13.043 Further I‘mphamzes That the Commlssmn ]Ias No Appellate
Jurlsdlcuou over Donna 8 Rates »

Water Code §§ 13.043(&) and (b) address who can appeal a hiilnicipélityi’s rate decisions
to the Commission. They also 1'ee1ijphasi‘26 the ALT’s ptevious conclusions that the Commission
has no appellate jurisdiction over a municipally owned utility’s rates within the municipality’s

corporate limits. They state: \ . ,

(a) Any party to a rate proceeding before the g’OVGming body of a municipality
“may appeal the decision of the governing body to the comihission. Thls;
~ subsection does not apply to a municipally owned utility. .
- (b) Ratepayers of the following entities may appeal the dec181on of the govcmmg
body of the entity affectmg then “water, dlaumgo or sewer rates to the -
--commission: : : . : -
(1) a nonprofit water supply O SeWer ser V1co cor pomuon
v (2) a utility under the jurisdiction of a municipality 11131de the corporate
. limits of the municipality;
(3) 2 municipally owned utility, if the mtepayels resxde oumde the

COI‘pOI"lie limits of the municipality;
(4) a district or authority created under . the Texas Consutuuon cpand
(5) a ut111ty owned by an affeotcd county '

(Emphases added.)
'G.  No Rate Jurisdiction Under Water Code § 13.250

As Water Code § 131042@ allows, the Water Code does include exceptions to that
section’s general rule that the Commission has no jurisdiction over a municipally owned utility’s
rates or services with the municipdlity’s limits, One of these in — § 3.0401(d)(1) -~ was

discussed above.
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" Similarly, Water Code-§ 13:250 provides:

?(a’)”[Wit’h certdiny exceptions], any retail public utility that possesses . .-/ a
~ certificate of public. convenience . and necessity shall serye every consumer

wrthln its oertrﬁed area and shall render oontrnuous and adequate serv1ce Wlthrn
- thié drea or areas.” ' ST e et e e e
, . Ak e

(c) Any dlscontmuanoe reductlon or 1mpa1rment of service, Whether w1th or

without approval of the commission, shall be in conformity with and sub)ect to

oondmons restrictions, and limitations that the commission prescribes.

(Ernphas1s added) :

As previously mdloated a rnunlolpally owned utlhty” 1s by deﬁmtlon a retaﬂ pubhc

;:‘.;a& Le, 4

,utrhry »6 However, a mumcrp ahty need not obtam a CCN from the Cormmssron to provrde water

or sewer serV1ce The Local Governrnent Code authonzes a rnumcrpahty to purchase ‘

L L et -‘s i 5

‘construct or operate a ut111ty system 1nsrde or outsrde 1ts rnunlelpal boundarles and to regulate _
the systern ina manner that proteets the 1r1terests of the mum01pa11ty @ However nothlng bars a’
municipality from obtalnlng a CCN if it w1shes one generally to 1n1nb1t encroaehrnent on 1ts

Semcetemiorybyanotherprowder e

If it chooses to obtarn a CCN thoucrh a nlunlc:lpally owned utlllty is subJect to sorne
regulatlon by the Comnnssron Water Code § 13 250 1s an example of that Vrotorra pornts to
Water Code § 13 250(0) and argues under 1t that Donna by obtarnlng a CCN has subJeoted itself
to full 1egulatlon by the Connnrssmn mclude 1egu1at10n of Donna s water and sewer rates. Of

course, Water Code § 13. 250(0) says 1o such thlng

“Water Code § 13.002(19).

#See Water Code § 13.242(a) and (b), which require “a utility, a utility operated by an affected ‘county, or a
water supply or sewer service corporation” to obtain a CCN, which by definitions would not include a “municipally
owned utility.” ' o

2Tpx. 1oCAL GOV'T CODE ANN. § 402.001(b) (West 2003).
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Water Code § 13.250(c) only speaks of Commlssmn jurisdiction over “dlscontmuance,

reduction, or 1mpa11'ment of service.” The Commmsmn hke .:my state cxgoncy, only has the

specific powers conferred'on' it by statute in clear and premse language.®

Jumpmg from

1uusdlcuon over “d1soont111uanoe 1educuon or 11npa11ment of service” to rate regulation would
| sur oly not meet that * C]Ccll and pr cmso Icmgmge standard, especially i in the face of Water Code
§ 13. 042(1) s plesmnptwe 1)1 ohibition of any Commission regulation of mumclpally owned'

utilities.

The ALJ ooncludcs that Water Code § 13.250 does not give the Connmssmn Juusdlctlon

OVOI d1sputcs concerning Donna’s rates within Donna s corporate limits.
H.  No Other Exception to the Presumption Against Jurisdiction -

‘ Other thém Water Code §§ 13041, ‘1’3'.042,"8.'11(1 13.250 discussed above, Viotqria does not
cite any other statute that even arguably gives the Commission jurisdiction over Donna’s rates

within Dotria’s corporate limits. The ALJ is not aware of any other such statute.
I. Jurisdiction is not Suggested by the Commission’s Rules *

- To the extent any of the above statutes are ambiguous, their admunstratwe construction
may be COIlSldCled “ o fact, the Supreme Court of Texas has 1ndlcated that courts should give
preat weight to a state’ ,agenoy s comstruction of a statute that the agency is charged with

‘enforcing.®® Nothing in the Commission’s utility rules,” however, indicates that the Commission

SSexton v. Mount Olivet Cem.entéu'y Ass 'n, 720 S.W.2d 129, 137-38 (Tex. App. ~ Austin 1986, writ ref'd
nre) ’ ‘

HGov’t Code 311, 023(6)
% Quick v City of Austin, 7:8.W.3d 109 (Tex 1998),

%30 TAC Chapter 291.
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believes it has jurisdiction over rate disputes involving municipally owned utilities within their -

corporate limits.

The Commission”s’ app‘eeﬂ—'o‘f—"'rateméki'-ﬁg rule;*” which *ivmplefrients W atef«’Code §-13.043;
specificallyprovides that'it does not-apply te & municipally owned- utility,® unless the ratepayers -
residé’ outside the municipality’s® corplérate limits.® Simi‘l‘aﬂy,wﬁhé- :Commission’s cusfomer-
service-arid-protection rules”® arg generally'applicable only fo “water-and's ewer utilities,”” which: -
undér both the Conimmiissioh’s rules? 'aidd'theWéiter Gode™ does not include “miunicipally owned
utilities? like” Donma.’ -“Moreover, the- Commlssmn s bllllng rule, whlch addresses- billing -

d1sputes 7 does not include language that Would make it apphcable to a mummpally owmed’ -

. utility.

730 TAC § 291.41.
30 TAC § 291.41(2).
930 TAC § 291.41(c)(3).
730 TAC Chapter 291, Subchapter E.
30 TAC § 219 80
MmO TAC 291, 913(50). B
PWater Code § 13.002(23).

30 TAC § 291.87.

530 TAC § 291.87(K).
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J. . ALJ’s Conclusion

The ALJ concludes that the Commlsfﬂon has no jurisdiction over dlsputcs}ooncm nlng a
nuuumpa]ly owned utility’s rates within the mumc1pa111y § cor powte limits. F01 that reason, he
also-conclu clos th at the Comnnssmn has no Ju11schctmn over Vlctona 8 Blllmg D1spuie or New
-~ Sewer Ratc D1spute with Domna, both of Wh1oh are d1sputes concerning the “rates” of a
' mummpa,lly owned utility within the munlmpahty ] oorpmate hmlts The ALJ reoommends thaL

the Comm]ssmn adopt the attached Proposed Order, ﬁndmg that the Commmswn has no
juri 1sd10t1on and grantmg Donna’s motion to dlsm1ss Vlctorla s complamt wﬂ:h p1ejudlce to

| refiling.

SIGNED January 8, 2004

Ar s 7%%@4——»»

WILLIAM G. NEWCHURCH
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

LAGROUPS\WORKING\582\04\04-0252\04-02.52-pfdl.wpd



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

" AN'ORDER détyilg the petition of Victoria Palis Résort, Tne. for review
of the rates that it has been and is bemg eharged by the City of Donna;
TCEQ DOCKET NO. 2003: 0697 UCR; SOAH DOCKET NO.

582-04-0252

*

“on , b Texas Commission” on “Brivironieiital” Quality

(“Comrnission” or ‘;TCEQ”) ddh{si&ééed rﬁééeﬁﬁon*of'ﬁﬁc'toﬁa*lvér‘fﬁs Resért, Trics, (Vi6toHa) for
review of fhe P31 that it has Beeri and is being’ eﬁé{réeﬁf by the City of Donna(]jonnei) The
Petmon s presemedtotheccmmssmn with & ProposalforDeclslon byWﬂham G.
: Newehmeh Admlnlstratlve LaW Judge (ALI) Wlth the State Office of Adrnmrstratwe I—Ieanngs
(SOAH) Vretona Was represented by LW. Dyer Donna was represented by Rleardo I Navarro

the Bxecttive n’ﬁfec'tof" (ED) was 'repfésémed by Todd Burkéy, and the Public Tateredt Counsel

B (PIC) was represented by Afihe Rowland
AR con31der1ng the ALJ s Proposa”l for Deéision anid the eV1denee ard” arguments

presented, the Commission makes the following Findings of Fact and Conelusmns of Law: |
1. FINDINGS OF FACT
1. Victoriais a Texas corporation.

2. Victoria owns a mobile home park, recreation and convention facilities, a hotel, and a

conference center located at 602 N. Victoria- Road, Donna, Texas.



10.

11.

Donna is a municipality in Hidalgo County, Texas, that owns and operates potable water
distribution and wastewater treatment"»and collection systems in that county.
Donna holds water Certificate of 'Conv.elii*enoe and Necessity (CCN) No. 12790 and

sewer CCN No. 20825, which i‘equii‘e it to serve residents of Donna, - -

Victoria is located within, is a resident of, and receives water and sewer service from

- Donna within Donna’s corporate limits.

Victoria contends that Donna overcharged it for water and sewer service in the past, over-

collecting approximately $200,000 due to a faulty water meter, and is wrongfully

demanding $97,500 in additional ovei'che;rges (Billing Dispute).

Victoria maintains that these alleged overcharges violate the City of Donna’s, tariff, are

um'easohable, unjusf,.discrimi.natow, and grossly e};oeed 1'at65'c11a1'g¢d to other customers
served by Do,nnz;. | |

Doima 1‘eftiées to credit Viotoria,. With the amount Victoria alleges it Wasovercha‘rged.
Victor_ia also claims thét Donna has 1'eQ611t1y eﬁacted an ordinance sétting new sewer rates -

(New Sewer Rates) that will apply to Victoria, are not just or reasonable to Victoria, and

are unreasonably preferential, prejudicial, and discriminatory to Victoria (New Sewer

Rate Dispute). |

Victoria ceased payiﬁg 'Donna for wéter am‘i“sewer service seﬁél‘al rﬁonths ago. It
contends that it is simply t1ying.to recoup Wlﬁ;t it has already overpaid Donna due to the .
faulfy meter.

In response to Victoria’s nonpayment, Donna notified V_ictorief thgt ’its water services

would be disconﬁeoted for its failure to pay.

2



12,

13.

14.

16...

17.

19.

20,

On June 27, 2003, Donna terminated Victoria’s water and éGW.er service. .
On June 27, 2003, Victoria filed with the Commission and served .on:Donna a petition for

review in which it asked the Commission to require Donna to reinstate and provide

 continuous and adequate water service for.at least 30 days to Victoria (Petition).

On Jun. 27, 2003, the Co'mr‘l;iAs'sicrmn issued an 'emgrgency brder granting the emergency
relief that Victoria sought (Emergency Order). -

On J'Tu"ly‘ZS; 2003, ’thé Commission affirmed and extended that emergency
December 24, 2004 (Extendé&'Em;éEﬁcy éfaéf).“ o

In its Petition, Victoria also asked the Cemmission ito review the ‘Billing and.the New -

Sewer Rate Disputes and to declare that both the charges stemmmgﬁom the .Billing

- Dispute,and the ‘NCW;SPW__GI;REICS; Dispute-are unreasonable and in. yig_la,téon;of Donna’s

- Tariff. -

On September 22, 2003, the> Commissioh’s Chief Clerk (Chief C_l,erk);.‘afc; the request of

, -’E.hé AED, referred the Billing and New Service Rate Disputes to SQAvaor_hea_r‘ing. -

O “*S;eptembe_r;‘s?,_ﬁ; 20035 "the“'Ghi;ef r“,@l’erk -maijle,d"notice of ’a"» pr,climi;narﬁ(-':heari'n,g;‘ini:'thi's e

case to Victoria, Donna, the ED, and the.PIC.

On November 20, 2003, Donna filed with the Commis_sidn and served on Victorié, the

ED, and the PIC a motion asking the Commission to dismiss the Billing and New Sewer

Rate Dispute portions of Victoria’s Petition.
Tn its motion to dismiss, Donna cléimed that the Commission has no jurisdiction to

review either the Billing or New Sewer Rate Dispute.
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~ On November 25, 2003, the ALJ held the noticed preliminary hearing, at which the

following appeared and were admitted as parties:.

PARTY | REPRESENTATIVE | -
| Victoria | I.W. Dyer '

Donna = | Ricardo J.-Navarro

ED Todd Burkey
| PIC | AnneRowland

By December 15, 2003, the parties filed their responses to Donna’s Motion to D1311liss;

. which closed the réoor_d.

If the judgé grants a motion for summary disposition on all parts of an action, the judge

shall close the hearing and 1)176}5&1116 a proposal for decision. 30 TEX. ADMIN. CODE (TAC)

~§80.137(1) (2004)..

The ALJ’s PFD recommended that the Commission grant Donna’s motion and summaril
: ‘ ¢ b5 ] Yy

dismiss with" pi¢judice to refiling the pQr’,ﬁic’Shs of Domnna’s Petf'iﬁo@ that ask the

. Commission to review the Billing and New Sewer Rate Disputes.

II. CONCLUSIONS OF LAW

‘Based oﬁ,the above Findings of Fact and pursudnt to TEXAS WATER CODE ANN. (Water

Code § 5.311 (West 2003) and TEXAS Gov>T CODE ANN. (Gov’t Code) §§ 2003.021 and



[§8]

- 2003.047 (West 2003), the SOAH ALJ had jurisdiction to prepare a p_rogosal for decision. .

...(PFD) in this case..

After the preliminary hearing and up to 21 :days before the' evidentiary hearing, a party

may file a motion for.a summary disposition of-all or ai;y part of an :action. The motion
.. .shall state the specific issues upon which. summary disposition is sought, and the specific

- .grounds justifying the .\sunnnary=-dispositio,n. 30.TAC.§-80.137(a).

| £
ndings of Fact and Conclusions of Law, Donna:properly filed its

Based on the above Findin

“motion te dismiss; which was a motion for summary disposition, -, e

Bxcept upon leave .of the ALJ; a.party may file.and serve.a written. response, any

supporting affidavits, and anfy other relevant documentary evidenceat:least.seven days

b qforethe'd.até set for ruling on.a motion for summary disposition. 30.TAC§. 80.137(D). ©
, Based ‘One-.ﬂ;e above Findings :Of F;aci,feana— G@n@lusic)‘hS_O‘f, LE,LWJ.-~:-V~'i,(‘>tori_al,,z,, theED, and the

PIC had a sufficient opportunity té file and didgﬁle TEeSpONSes to;Danafs _mo_tion‘for

:summary dispesition more. than seven days before the-ALJ ruled oﬁ it-via his-PFD, -

- --;J?h@;g@mamission;lik;e-:aﬁy state-agency, ~g<_§>n-l~"y~has-':The»--';specivﬁﬁa;_*p@WéﬁS1oamfemeﬁ,1¢~c)nv---it-'»«bf}-» s e

statute in clear and precise language. Sexton v. Mount Olivet Cemetery.dss’n, 720.8.W.2d

129, 137~38 (Tex. App.— Austin 1986, writ re’d n.r.e.)-

Words and-phrases.in- the. Water Code that haye acquired a particular meaning by
legislative definition must be construed accordingly. Gov't Code § 311.011(b).

A “municipality” means a city existing, created, or.organized. under the general,

‘home-rule, or special laws of this state. Water Code § 13.002(12)...
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13,

14,

15,

A “municipally owned utility” is any utility owned, operated, and controlled by a
nmnioipality or by a nonprofit corporation whose directors are appointed by one or more

municipalities. Water Code § 13.002(13). S

9 ¢

- A ““water and sewer utility,” “public utility,” or “utility” is any person, other than a

municipal corporation and certain other entities, owning or operating for compensation in. -
this state equipment or facilities for the sale of potable water to the public or disposal of

sewage, or engaging in certain.other activities,, Water Code § 13.002(23).

“Retail public utility” means any -entity, including a municipality, ~maintaining, or

controlling in this state facilities for providing potable water service or sewer setvice, or

both, for compensation. Water Code § 13.’0‘02(.19‘).'

Based on the above Findings of Fact and Conclusions of Law, Donna is a “municipality,” -

a “riunicipally owned utility,” and a “retail public ﬁtility’? but not a “water and sewer

utility,” a “public utility,” or a “utility.”
v, a “pub, |

“Service” means, among other things, any act performed or anything furnished or -

supplied by a retail publiq uti‘].ﬁy in the" pgl.‘fqtman‘oe of its duties under Water Code
Ciia]jter 13, Water Code § 13.002(21). |

‘.‘Rﬂe” means, amoné-other things, e&erj _cqmpensation demanded, observed, charged, or
collected by\aﬂny‘ r'e;cail' public vutirlit:y_ for any‘sewice; and any rules or practices affecting
.tha.t compensation. Water Code § 13 .002(17).» ‘

Based on the abo.v‘e Findings of Fact and C‘%)nolusions éf ‘ Law,bth‘e potab.le water and

sewage disposal that Donna provided to Victoria in the past that led to the Billing Dispute
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21‘

22,

Based on the above Findings of Fact and Conclusions o

and the lsewage disposal that Donna has provided and -will provide to Victoria under the

- New Sewer Rates are services.

Based on the :above Findings-of Fact and Conclusions of Law, both the compensation that
Donna:collected from Victoria+dn the past for the water and sewer services. that:led.to ithe
Billing Dispute and the -amounts that Donna has demanded or will demand.from. Victoria

for 'sewage service under the New.SewerRates are rates.

. Sewer Rate Disputes are disputes:over Victoria’s rates.

Absent a specific exception insthe-Water Code, the Commission has no jurisdiction:of aﬁy

e kind -over .a municipally owned utility’s rates or services. within themunicipality’s

.corporate:liﬁlits.i Water Code:§ 13.042(0):. -+ T LN

‘“Water Code §§ 13.043(a) and (b) 'auth‘orize a ratepayer that Was,«'aﬁparty. to va‘rate

proceeding»;beforé;.:t_he governing body of a fnunici:p.allysr. owned . utility to appedl that

- govemning body’s decision to the Commission only if the ratepayer resides outside the

‘Water: Codéé >§z§z'£1'3.0.43 (a).and (b;do not authorize Victoria, which s a:resident of and
receives service within Donna, to appeal Donna’s decisions ooncéming the:Billing and
New Sewer Rate Disput};e-s,to the-Commission. |

‘Water-Code § 13 .,04‘2(;4)‘. gives a municipality exclusive original jurisdiction over all Wa{el'

and sewer utility rates, operations, and services provided by a water and sewer utility

“within the municipality’s.corporate limits.

Words and phrases in the Water Code must be read in context, the entire statute 18
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25.

26.

27.

28,

29,

.intended to be effective. Gov’t Code §§ 311.011(a) and.311.021(2).

Read in the context of Water Code § 13.042,’ Water "Code § 13.042(d) gives the

~ Commission exclusive appellate jurisdiction to review the orders and ordinances issued

by a municipality under Water Code § 1,,3,()42;@) concerning a water and sewer. utility’s
rates, operations, and services within the municipality’s 601’1301*ate limits, = .

Read in context and considering all of Water Code Chapter 13, Water Code § 13.042(d)

- does not give the Commission appellate jurisdiction to review the rates, operations, or

setvices or a municipality when it acts as a municipally owned utility because such a

municipality, by statutory definition, is not a “water and sewer utility”.

~ Water Code § 13.042(d) does not give the Commission.appéllate ‘jur‘isdiction to review

the Billing or the New Sewer Rate Dispute because Donna, by statutory deﬁliition, is not

-a “water and sewer utility”.

Water. Code § 13.041(a) authorizes the Commission to regulate and supervise the

business of every “water and sewer utility” within its jurisdiction.

Water Code § 13.041(a) does not authorize the Commission to review either the Billing

~or.the New Sewer Rate ‘7DiSpL1te because Donna, by_statutqry definition, is not a “water

and sewer utility.”

Water Code § 13.041(_&)(1) au.thorizes the Commission, under certain circumstances, to
- opder a water or sewer service provider to provide continuous and adequate service when
_ the provider holds a CCN from the 001n1n1331011 to provide that servioe..

‘Water Code § 13.041(d)(1) does not authorize the Commiséion to review a water or

sewer service provider’s rates even if the provider has a CCN.
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34,

36.

- 31

32,

35.

‘Water Code § 13.041(d)(1) does mot authorize the Commissien to:review the Billing or -

- New Sewer-Rate Dispute, which are-disputes conceming Donna’s rates." -

Water Code §§ 13.250(2) and (c) require a retail public utilitythathas obtained a CCN to

comply with the Commission’s conditions, restrictions, and limitations ‘when

discontinuinig, reducing, or impairing service. . .

- Water Code §§ 13.250(a) and (c) do mot authorize the Commission to review the rates of

a retail pubhc utility that has obtained a CCN from the Commission.
Water:Code§§-13.250(a) and: (c) do-not authorize: the Commission to review the: B1111ng

or New Sewer Rate Dispute, which are fdiSputésxc‘onceming'Donna’s ratesi vt i i

.Based ot the above Findings of Fact and 'Conclusioﬁs’ of Law, the- Commission has no'
' ﬂ-ﬂ"‘?i-ﬂ"ul"is'diotion:.toz r’évis’vék¢'either' tﬁe Billingior New :SéWerfRa?ce Dispute. . Sele
’Surnmary dlsposmon shall be rendered if the pleadmgs admissions,” affidavits,
vstlpula’clons deposmon transcnpts mterrovatory answers, other discovery responses, -
: exhibit‘sand fauthentic‘ated‘:or g'cer’cisifl‘e)tizl‘ pu_bﬁc -réc:ords,' ifany; on file 1n the case at thé time *

=of the-hearing;ror filed ’?there'afﬁer"faﬂd:i"beforé'fjﬁdgm‘e11tz"Wi‘th“t’che“:p‘ennissioﬁ" of-thejudge; -

show that there is no genﬁine issue as to any material féct and the mOving\p‘afcy:ié entitled
to sumimary dispiosition as a'matter of law on a-ﬁ or some of the issues expressly set ".Olll'['i_ll

the motion or in an answer or any other response: 30 TAC-§ 80.13‘7('0). -

Based on the above Findings of Fact and Conclusions of Law, there is 1o genuine 1ssue as

to any material fact and Donna is entitled’ as a matter. of law to summqry’disposit‘ion: in ‘its'

A

favor with respect to of the portions of Victoria’s Petition asking the Commission to

review the Billing and the New Sewer Rate Disputes.



237 Based on the above Findings of Fact and Conclusions of Law, the portions of Victoria’s
Petition asking the Commijssion to 1*eView the Billing and the New Sewer Rate Disputes

should be dismissed with prejudice to refiling,

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

' ENVIRONMENTAL QUALITY THAT:

1, - The portions of \Z;ictoriéfs Petition askipg the Conlmissién to rﬁevi‘ew‘the Billing and the
‘ New SeWe_r Rate'DiSpL1tes is dismissed with prejudioe‘to 1'eﬂlii1g. '
2 - All motions, 1~§qtlests for entry of speéiﬁc _ﬁndings of cht'or Vco_‘n.cluslions of law; and any
other 1ieqﬁest8' for general or specific relief nbt expressly granted herc‘ein‘,v are hereby dehieci .
 for Wanf of merit, | | | | |
3. The Chief -Clerk of the TCEQ shall forward a copy of thié Qrdel."to- all parties.
4, .. If any provisi_on,,"sc-;1_1tenoe,‘ claﬁsc or phraisg of t11i,s Ord.pr is fo.rv_any’ reason held .to be
: | invalid, :the inval_idi’_ty of that p01‘§io11 shall 'ﬂot affect the validity p‘f thg femain_ing porﬁons
of the Oxder. - | | ,
5. The effective date of this Order isr the date the Order is final, as pro:\(ided by 30 TAC

§ 80.273 and Gov’t Code § 2001.144,-

'. Issue Date:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Kathleen Hartnett White, Chairman -

10
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. Yathleen Hartnett White, Chatrman
R. B, “Ralph” Marquez, Commissioner
Larry R. Saward, Cornmissioner

_ Margaret Hofimary, Executive Directar

s e S
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| TExAs COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing andrf*rezlenlirﬁg Pollution

“May 20, 2004

TO-  Persons on the attached mailing list,

_ TcEn
CENTRAL FILE ROOM

RE:  Pefition of Victoria Palms Resort, (me. For Review of Rates
TCEQ Docket No. 2003-0697-UCK; cOAH Docket No, 582-04-0252 .
Decision of the Commission on Petition
The Texas Cormmission on Environmental Quality (“TCEQ” or ‘v‘Commission”) has madea
* decision 10 grant the sbove-referenced matter, Enclosed with this letter is & copy of the .-
~ Commission’s order, Unless a Motion for Rehearing (“MER” or _“motion”} is timely filed with - :
 the chief clerk, as described below, this action of the Commission will become final and only
appealable In district court: AMFRIsa request for the Comimission to review s decision on the
matter, Any motion must explain why the Commission. should review the decision. B

Déadline for Filing Motion for Rehééfing. |
A MFR must be recetved by the. chief clerc’s office 1o later than 20 days after the date a person
is notified of the Commission’s order on this matter. A person is presumed to have been
. potified on the third day after the date that this order is mailed. ' :
An original and-11.copies of th_e,m_otion.mus‘t b_e:seﬁt td.thé chief clerk &t the fo]l_dwiﬁg addre,sé:-

LaDomna Castafiuela, Chief Clerk B - EXH]BT
- TCEQ, MC-105 - ’ 5%

P.O. Box 13087 .
Austin, Texas 7871 13087
~ In addition, a copy of ’the motion must be sent on the same day to cach of the individuals on fhe
_ aftached mailing list, A certificate of service stating that copies of the motion was sent 10 those
on the mailing list must also be sent to the chief clerk. ' ' o ‘

The_written motion must contain (1) the narme and repres entative capacily of the person filing the
motion; (2) the style and official docket mumber assigned by SOAH or official docket mumber

assigned by the Cominission; (3) the date of the order; and (4) a concise st%ﬁ of each
allegation of error. ' , RECEL

22 0 \Qy/

FO.Bop 13087 Austin, Tews 78711-3087 +  512/238-1000 R AR aness: GbT ¥ g state s

) ot e reepnled papey wsing woe ised jnl
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i
the MK R is ovcrruled by

act on the, mo‘cmn ig extended,
1w order omthis mal ter

is notifi ed of the Comumigsion’s

need addltloml ipformation about the procedures deacnb ed in tms
F Public Assistance toll ﬁe@ dL 1-800-687~ 4040,

Unlosv tha umc for ’che Corm:ms%ou t0

operation of 12w 45 days after a person

Lf you have ay ques‘rmm or
letler, please call the Office o

gincerely,

Labon m Cas*mmm a ' : |
Chief Clerk , , SRS IE

LDChs

Fnclosure
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MATLING LIST

Petition of Victoria Palms

Resort, Inc, For Review ol Rates

TCEQ Docket No. 200'% 0697-UCR; SOAH Docket No, 582-04-0252

John R. Moore

604 West 12 Street.

Austin, Texas 78701

Representing. Victoria Palms Resort, Inc.

1. W. Dyer
Dyer & Associales-
- 3700 North 10" Strest, Suite 105
- McAllen; Texas 78501 '
_Representzncr Victorid Palms Resorz Ine.

Racardo T Navmo
Denton, Navarro, Rocha & Bemal
Bark of America Building

. 72929 Bast Van Buren, Suite 405

" Harlingen, Texas 78550 |
Representlncr Cziy of Dmma o

N FoR THE EXECUTIVE DIRECTOR: =

. Todd Burkey, Staff Attomay _
Texas Commission on Bnvironmental Quah‘ry S
© P.0.Box 13087 -

- Envnonmental LaW Division MC 173

. PO, BO'A 13087

. Austin, Texas 78711»3087-

: Prabm Basnet Staff Bm gineer
Texas Compission on Emnmnmental Quality
Water Supply Division MC-15 3
P.0, Box 13087 '
Anstin, Texas 78711-3087

'ROR OFFICE OF PUBLIC ASSISTANCE:

- Jodena Henneke, Director '
Texas Comrnission on Environmental Quality
Office of Public Assistance. MC 108
P.O. Box 13087

© Austin, Texas 78711-3087

FOR PUBLIC TNTEREST COUNSEL:

',/‘-mne Rowla;ncL Aﬁommy
Texas Commission o Enwronmcntal Quahty ’
Public Interest Counsel MC- 1 03
"P.O.Box 13087

o Austm, Texas 78711-3087

- EOR THE CHLEF CLERE: -

LEIDODILB. Castanuela Ch_lef Clerk
Texas Commlsswn on Boviropmental Quahtyl
Office of Chief Clerk MC- 105 _

Austin, Toxas 7871'1 '3087

* The Honorable Wllham G Nt:wclmroh
Administrative Law Judge ,
State Office of Administrative Hcannos
P, O.Box 13025

Austin, Texas 78711-3025

o Coﬁrtesy Copy
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TEEAS COMNISSION ON EI\W\/"{RONTV[ENTAL UALITY

THE STATE OF TEXAS

COUNTY OF TRAVIS

| horaby cortliy (hat {hin s @ trus 5nd wrra"i copynfa .
N\ Taas Conmukeiol on Fruironmenyal Quality dacumsnt, n

‘ ey i fllad In the peitnanent yescords of the: Oommxss\o

f
jvan UE{(DC[ my hﬂnd'gsnd the seq of office on M AY 2 0 ZODA
/z‘

] E&g -s/;f‘_";“"‘. éW

n Gabmnu‘ 5 Bkt Glark
& nq EmelaJmn on Environmentdl ety
AN ORDER denying the petition of Wictonza Palms Resort, Inc. for review

of the rates that it has been and is being charged by the City of Donna;
TCEQ DOCKET NO. 7003 0657 UCR SOAH DOCK'BT NO.
582-04:0252

On Apnl 78 °OOA the Tems Commlssmn oﬁ Envnonmental Qualﬂy (‘“Commmsﬁoﬁ or

. “TCEQ”) conmdered tho pe‘cmon of Vlctona Pa.]ms Resofc Tnc., (V mtona) for rcvmw of the rates_

. vthat it has been and is bemﬂ charged by the Cﬂ:y of Donna (Dorma) The Patmon was presentcd :

to the Commwsmn Wlﬂl a Proposal for DBGISIDD. by W1111am G. Newchurch Admmstratlvc Law E -
-] udge (ALT) W1th the State Orﬁce of Admmlsrramva Haanncs (SDAH) V1ctc>na Was rapresented "
| by J W. Dyer Donna was raprasemed by Rlcardo J Ncwarro the Executwe Drrector (ED) Was_ ,
vrapresentad by Todd Burlccv, and The Pubhc lnterest Counsel (PIC) was' represented by Axmé B
R Rowland

| Aftcr oc~>w11:51dermg the ALI 5 'Proposal for Daclslon énd tht; cwdenoe and. arvumen'ts‘

presentad the Commmission makes the followmg Findings of ,r‘dCf and Conclusmns of Law
I FINDINGS OF FACT
1. Victoria is a Texas corporation.

2. Victoria owns 2 mobile home park, recreation and convention facilities, a hotel, and 2

" conference center located at 602 N. Victoria Road,- Donna, Texas.
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Dcmna is a muni clpahty in, I—Ildalijo Courﬂ.y, T m%as, that owns and operates potable water
d;smbuuon and WaSLDWd-tCT' tTea’cment and collactlon systam.s in ﬂrm’c coun‘ty

+Dorma holds watcr Oemﬁcate of Convemsnoc and Neces gity (CCN) No. 12790 and
sewer CCN No 208&5 thch requne it to serve residents of Dotma.

"\fmtoma ig 1 c)cmed Wmhm, is a resident of, and 1@0@1%5 water and sewer service from
Domla wﬂhm Donm 5 oorpomte lm,uta -

Victoria contmds that Donma over charged it for water d:nd sewer service in the past, over-
colle otmg %ppmmmataly ‘}‘AOO 000 due to. a faulty water meter, ahd is wrongfully
dcma.ndmg $97 SOO n addmonal ovcmlmrges (Bxllmg Dmpm‘c:)

thoma malm ains. 1.hat ﬂmqe allecrecl overaharges violate Lho City of Dorma’ a, Larij" £ ate
_u;grc:asonablc, unjust, cliscmminatmy, and grossly exceed tates (.rhd,l ped to other customets.
served by boxma o S ‘

Dcnma rafusc,s 10 or edﬂ Vjctom wmh fhe amount Victoria allegus it was over c‘hargud
V‘,lotona wlso claims fhat Donua has wc@nﬂy enaﬂrsd an ordinance sattmg new sewer rates’
(‘I\Tew SFWE&I Rates) that will (1.1313 [y 10 V]ctm m ‘are not et or reas omble to Vigtoria, and
are UI.'JlCdSOIAdbly pmfmrexmal prejudicial, and discruminatory to Victoria (Now Scwu.v
Rrﬂc Disputu) | - | | |

Victoria ceased payﬁlg Domia for water and sewer Serviée several months ago. It
contends that it is simply u'yirig, té reodup v}ﬁat it 5&8 already byérpa,id Donna due to the
faulty meter. | | |

In response fo Victoria’s 1;onpaymcm Domna nohhed Vu,tom tiaa its walm services

would be disconnected for its failure to pay.
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On June 27, 200'337Donna terminated Victoria’s water and sewer service.

On June 27, 2003, Victoria filed with thelCommiss'ion and served on Donna' a petition for
review in which it ﬁslcéd the »CbmmiSSiOD to requ'ir»c Donna to réi‘il's”catev and provide
coptinuous and adcqu'ate watér servioe for at Jeast 30 days o Victoria (P etflti om). '

Op June 27, 2003, the Conm_lissioﬁ issued an emergency order granting the emgrgéncy :

' reiicf that Victoria sought (Eﬁxerganéy Ordéf). 54 |
On Tuly 7‘8 2003, the Commiséién afﬁrmcd and Ezwte11ded that ernergency order uniil
‘ Dccembar 24, 2004 (Extended Emcrgenoy Order) .
Jn its Patmon Vlctona also aslced the Commlsswn o rsv1aw the: Blﬂﬁlé @d thc Ncw
Sewer Rate D1sputas and to declare that both the cha:rwas stemmmo fcom the Blllmg‘ .
| _.Dlspu‘se zmd the New SEW\.«I Ratr:s Dlspﬁm are umeasonable and in. v101atlon of Doma ] :
:v On Septembar 22, 2003 the Commlssmn 5 Chlef Clerk (Ghlaf Clerk), at the request of
: the ED, rcferred the Bﬂlmg a;nd New SEI'VlCE Rate Dlspmcs 1o SOAH for hearmg

U‘_On Septf:mber 26 2003 ‘the Cmef Clerk maﬂed no’uce of 2 prehmma:y hearmg in this

| - ‘case to ”\fmtona Donn@, Thr: ED and thc PIC

On Novcmbar 20 2003, Donna filed w1th 1hc Comnussmn and served on. V 1otor1a the

BD, and the PIC a motmn asng the Commwswon to dlSIIlLSS the Blllmg a:nd New Sewer

'Rate Dispufne portions oi‘"Victona s Petition,
In its motion to disrmiss, Donna 'claime_d fhat the Commission has po jurisdiction to

~ review cither the ,Bill‘ing or New Sewer Rate Dispute.
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On 1‘\1'ove1ribvcr 25, 2003, the ALJ héld the noticed preliminary hearing, at which the -

following vappaar'r;d and were admitted as parties:

PARTY | REPRESENTATIVE

| Vietaria | 7.W, Dyer

Domna | Ricardo ’.T . l\favm‘rc> '
BD | Todd Burkey
1 p1cs An;nc Rowland

By Doce;mbe:r 15, 2003, {he parties ﬁled their responses to- Donua’s Mohcm o Dismiss,

hloh closed the racmd

If Lhe Judcre gm.ntu 8 mo’mon for aummmy dxspoomon on al parts of an action, fhe jud ge

‘ qhall close the hmﬁng and prepate a pmpom ] for decision, 30 TI:X ADMIN, CODE ([‘AC) :

§ 20, 137G ) (2004),

. The ALJ’ ' PI‘D vecommended that the Commmmn grantDomm g motion zmd summ.atily

dismiss with pre_)udlcc to refiling the portions of Domma’s Petition that thk'. the

Commission to review the Billing and New Sewer Rate Disputes.
' . CONCLUSIONS OFLAW ©

Based on the ahove Findings of Fact and pursuant to TEXAS WATER CODE -ANN. (Water

Code § 5.311 (West 2003) and TEXAS GOV’T CODE ANN, (Gov't Code) §§ 2003.021 and
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2003047 (West 2003), the SOAH ALJ had jurisdiction to prepare & proposal for decision

(PFD)»inthiS cast.

After the preliminary hpanncr and up to 21 days before the Ewdpntla:ry haarmg, a party

may file 2 motion for a summary dlsposmon of all or any part of an action. The motion

shall state fhe sjﬁaciﬁo issues upon which gummary disposition is sought and the specific

grounds justifying the summary disposition. 30 TAC § 80.137(a).

Based on the above Findings of Fact and Conclusmns of Law, Dcmna proparly ﬁled its
_ “r:no’aon to dismms‘ wiuoh waé a motlon for summm’y dlsp osition.

Except upon 1aavc of the ALJ a party may file and serve & ertten response any '
' supportmg afﬁdawts and any other raleva.nt documentary ev1denc:e at 1east seven daysl

before the datc set for rulmg oma motion fcn' summary dxsposmon 30 TAC § 80 1:7(b)

o Based on the abo‘vc Fmdmvs of Pac’t and Conclusmns of Law, Vlctona Thc ED and the o

_ PIC had a sufﬂciem opporhmlty ’to file znd dld fde 1asponqes‘ to Domna’s mo‘aon for
- ummary d.'lSpOSltan more than seve,n davs before ”the ALI mlad 011 1t via hlS PFD
‘Thc Comrmssmn hke my state agancy, cmly has ‘chr; SpBGlIlC pOWEl‘S oonferrcd on 1t by. o
statutc in olca:r and preclse 1ancruage Serton ). Moum‘ Olwez‘ Cemezery Ass™m, 720 S W, Qd'
‘ :-179 137 38 (Tex. App Austm 1986 writ refdnr e}
Words’ and phrases in the Water Code that have acquu*ed 2 partlculax meaping by h
1eoisla£ive definition must be construsd accordmgly. 3 Gov’'t Code § 311 01 1(b)
| A mummpahty’ means 2 01’Cy eﬂstmg, creatad or -orgamzad undf;:r the general,

home mla o1 specml 1aws of this state. Water Code § 13. 007(12)

.o .
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9, A “nmmclpally owned  wtility” is any u‘ultty owned, opemted and controlled by A

municipality or by a nonprofit corporation whose directors are appmnted by qne oF more
v' mumm ipalitics. Water Code § 13. 002(13),

10. A “Wcli(.'l and sewer utility,” “public wiility,” or “umn 5f 18 any pmon othur than a
mummpal corparation and certain otlm mtmcs owmmg or opel afing F or uompen ation in "
this gtate cqmpmant or facilities for the sale of potable wates 1o the pubhc, or disposal of
seWage, Of engagmg in certain other actwmes Water Code § 13 007(”) 3)

11, § ”}‘\ctml public uuhty” means sy enmty, mcludmc a mumcllpah‘cyg mamtmmng,
controlling inthis state facilities for piowdmg potable wator service or sewer service, 61*

..both, for oompmsatmn Water Code § 13 OO’)(19)

12,  Based on the above Findings of Fact and Couolusmns of Law, Dorma isa “nmmmpdhty

a mu.mmpally ownad lmmy,” and a “1 eiml pubhc Lmhty“ but not a “watet and sewer

- utility,” a “pubhc uflll‘ty,” or a “utility,”

13, . “Service” means, among other ‘rhmg,s any act per[oﬁned ‘or zmthmg furmwhed or
supphcd by a mmll public utﬂﬂy in the porlormanoe: of its chmc,s Lm(lcr Water Code
i Clmptcx 13, Water Code § 13, OOA(ZL) R
14, . “Rate” mcmu, among other thmgb every compénmtmn clemandccl obsewed uhargod or
- coll ecfcd by any retail public umlty for any vervwe and any mlea or prachces affecting
th "Lt compensation, Water Code § 13, .002(1 7)

15, "Baued on the above Fmdmg° of Fact a.nd C‘OI‘LGlU.‘»IOIlS of Law, the potable waler and

sewage disposal ihat Donna p10v1ded fo \/Lotom in the paqi that lod to lhc Billing leputb
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and the sewage disposal that Donna has provided and will provide to Victoria under the

New Sewer Rales aro services.

_ Based on the above Findings of Fact and Conc]usxons of Law, both the }compcvnsation that

Dorma oolleotad from Vlctona in the past for the water and sewer servwes that led to the
Billing Dlsputc and the amounts that Donna ‘has dema.nded or will dcmand from Victoria

for sewaga service under the New 86W6r Rates are mtac

Based on the above Findings of act and- Gonc]umons of Law both thelBilling and New

Sewer Rate Dlsputcs are dlsputes over Victoria® s Tates.

Abssn’c a spcclﬁc excep‘ucm in the Watsr Coda t’he Com: mlssmn hc»S no JUIlSdlCthH of any_

Kind over a mumclpally owned utlhty 8 mtcs or sewmes Wiﬂtun the, mumolpah‘cy s

B ioorporatc limits. “Water Code § 13. 042(17

Watcr Code §§ 13 043(&) zmd (b) authonze a ratcpaycr ’rhau ~WES 4 pafcy to a Tate -

procacdmg before the vovemmg body of a mumcipally ownad utﬂrcy to appeal thaf

_ governmg body s dBGlSlOD. 1o ’che Comrmssmn only 1f the Tatcpayer res.1dcs outmde the
' ‘c;orporatc hrmtv of the m'l_‘L‘BlClpdhty
Watc:r Code §§ 13 O43(a) and (b) do noi authorize thom., w};uch is 2 res1dent of and

' TECEIVES. service within Donna to appeal Doxma 8 dacmons comoermnv the Bllhnv end

New Sewer Rate D1sputc:s ‘:o the Commission,

Water Code § 13. 047(a) gives a 111um01pd11ty exclusive onomal Junsdlotlon over all water

and sewer utility rates, operations, and services provided by a water and sewer uuhty |

 yithin the mumicipality’s corporate limits.

Wors and phrases in the Water Code must be read in context, the entire statute is
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intended to be effective. Gov’t Code §§ 311.011(a) and 311. 021(2).

Read in the ccmtext of Water Code § 13.042, WaLer Code § 13, O4z(d) gwes the

" Comrnission crcluax Ve . rli)‘pC;llrLtE': jurisdiction to review | he orders ancl ordmames issued
by a mummpalny undur Water Codc & 13.042(a) conoanunb a water cmd gewer ulility’s

" pates, operations, and servioss wuhm the mmnmpahty 8 cotporate hm]tc:

Read in context and consxdermg all-of Water C‘odc Cha.ptm 13 Water Code 8 LB 042.(d)
does not gwe ihe Com:rmsswn appellate Jumchctwn 1o review the ra‘ces, opccramons, or
services or a mumicipali‘ry when it act= as a munmlpaﬂy ownad U.t111ty bectnse | sich a

mumclpahw,, by piamfory definition, 15 not a “wator and sewer utxlﬂy’

Water C‘ode § "l;: 04?((1) doe&. not gwe thc Corm'm;sssmn appel]ate Junadmtmn o revww o

the Billing or the New Jewer Rate D1sputo bcoause Dc)mm‘, by smtulory deﬁnﬂmn, is mot

a “wa.wr and sewer Lmhty”

Watc:r Code § 13.041(a) Au{honzes Lhc Comm:ruasxom to reguwr: Ellld qupc,L'Vlt‘.e the
usiness of eyvery “water and sewer Uiility” wﬂ;hmns Junsdmmn |

Water Code § 13.041(5) doés nat anthotize the Co_mlm vlom to [(Nlew either the Bﬂhnp

or the New Sewer Rate Dispute because Donna, by s-;tamtory def:“miticm, is not a “water

“and sewer ufility.”

W ater Code § 13. OM(d)(l autbonzes Lhe Commxsamn, m.nder vocriam clrcumsianoeq 10
order a water or r»*mvcr setvice prov1de:r to prowde conhm_\o s and 'Ldﬁsqu.:ﬁ,ﬁ service wbm
fhe provider holds 2 CCN hom the Comrmssmn ‘co prowdc that serwcc

Water Code § 13 04l(d)(l) docs not auLhorLze thc Comlmbmon 1o review a waler of

sevver service provider’s rates even if the provider has a CCN.
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31

33,
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Water Code § 13.041(d)(1) does not authorizr: the Commission to rev;ew the ‘Bilh'ﬂg or
New Sewer Rate D1sputa which are chsputas concerning Donna’s rates.

Water Code b§ 13.,250(a) and (c) rcqmrc a reLd:Ll pubhc utility that has obtained a CCN to
oompiy with the Co ' igsion’s condiﬁons, re_strj ctions, dnd 1irmta~tions Wheﬁ
discontimuing, reducing, or 1mpamrtg scﬁrlce

Water Code §§ 13. 250(&) and (¢) do not authonza the Com;tmssmn E I‘BVlGW the rates of

. aretail pubhc utxlity that has obtamad a CCN from the Comrmssmn ‘

' Watcr Code, §§ 13.250(a) and (c) do not authonze the Comxmssmn to rcvww the Bllh;mg

or Ncw Sewer Rate D15pute whmh are dJSputSS ooncemmg Don.na 5. raies

' Basc-.d on the above Fmdmcs of Faci amd Conolusxons of Law ’rhe Corﬁmxssmn has no.
f  JUIlSd} ctlon fo review crfher the B1]ng or New Scwer Rate stpute.

3 Su_ﬁlmary chsposmon shall be. rendered 1f ‘rhe pleadmvs, drmssmns aﬁidawts,
. supulanons dcposmon transcnpts, m‘cen"o gatory answers oth'er dlscovery r&:sponsus,. |
o e}jnbits and au’chenhcatpd or cemﬁcd publm rccords ,1f zmy, on ﬁle in the case. at the hme '_
- ‘of the heaxmg, o ﬁled thercaﬁer and before Judgmcnt w1th the pemubsmn of ’:he Judwe

. show that there isno genume 15511@ as to zmy matrznal fa,ci aﬂd The movmg pa:rty is ezmtled" ‘

to summary dispbsitibn as a mattclf of'la_w on all or sOme Ofthc ‘155.11'33 'e}xpresslly,sa‘n out in
the motion or in an"ahswér or any other respoﬁsc. 30 TAC§ 80.137('@). "

BdSBd on the above F mdmgs of Fact and Conclusions of Law, '[h@l"e ismo gemlmc issue as
. ‘,‘ i ,:' n nJ ’

4},, i

to any ma‘ccna] fact and Domla 15 enmled as a matter of law to summary rhsposmon in its

favor wfnh respect to of the pomons of Vlotona 5 Petmon asking 1he Commlssmn to -

review the Blllmg and the New Sewer Ra’te Disputﬂs
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37."  Based on the sbove Findings of Fact and Conclusions of Law, the portions of Victoria’s
Petition asking the Commission to review the Billing and the Now Sewer Rate Dispuies

ahould be dismissed with prejudice to refiling.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY THAT:

1. The portionsz bffviptoria’s Pctitldn aslcing; tha. Commiss-im to rc-:'viéw the Bmmg and the
New Sewar Rate Dispuie are dismissed WLth prejudloe to mjﬂmg B
2. Al motions, requcat for entry of spacnﬁo findings of £ acL or couc,]ust‘oms of law, ’éuld Ay "
other requosts for g cmcml or Upemﬁc Iehe[‘ not cxpressly gmm ed hmem, are hamby dem edv
for watit of merit., | | - |
3 Thc Chmf Clark of the TCEQ shall forward a copy oi this Ordcr to all palt:m.u
4, - If any pmvmon son‘cmoe clanse or p];nase of thl& Ordor 15 foa amy reason hulc to be
invalid, tho mvahchty of that poruon shall not affect the vahchty of the rumammxg pQTrlOllo

of ihe O1 der

5. The effective dam of this Order is thc date t he Ordor vs ﬁnal as piowded by 30, TAC

§ 80.2’73 and Goy’t Code § 2001.144,.

_ILSUEDMB Mi&%y 14 ZDG‘Q

TEXAS COMMISSION ON |
ENYIRONMENTAL QUALITY

O, dho.h D

a,uu een. H ann et Wluu: Ch. ELl].‘,LTL.Jl'L
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IN THE SUPREME COURT OF TEXAS

At aen
313¢

Misc. Docket No. 06- ( ¥

POLICIES FOR TRANSFER OF CASES BETWEEN
COURTS OF APPEALS

ORDERED that:

The transfer of cases between courts of appeals, for the equalization 6f dockets as mandated
by the Legislature in the General Appropriations Act, and for other good cause pursuant to the
Supreme Court’s authority under Chapter 73 of the Government Code, will in general be in
accordance with these guidelines. This order supercedes and vacates Misc. Docket No. 96-9224

(Oct. 24, 1996) and any other Supreme Court orders regarding policies for the transfer of cases
between courts of appeals.

General Guidelines for Docket Equalization Transfers

1.01  Thedecision to transfer cases for docket equalization purposes will be made by the Supreme
Court based on the relative number of cases filed in each of the courts of appeals compared
to the statewide average per justice of cases filed, adjusted for historical case filing data.
Other factors which may be considered include the availability of appropriated funds for
reimbursing the travel and living expenses of the court to which cases are transferred to hear
oral arguments at the location of the transferring court and the past or expected absence .of
justices from a court due to illness, disqualification, absence, or good cause.

1.02  Cases transferred shall not include original proceedings; appealé from interlocutory orders;
appeals from denial of writs of habeas corpus; appeals in extradition cases; appeals regarding

the amount of bail set in a criminal case; appeals from trial courts and pretrial courts in-

Page 1 of 5
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multidistrict litigation pursuant to Rule 13.9(b) of the Rules of Judicial Administration; and
those cases that, in the opinion of the Chief Justice of the transferring court, contain '
extraordinary circumstances or circumstances indicating that emergency action may be
required.

1.03  Any case thatis a companion to a case transferred for docket equalization purposes shall also
be transferred to the same court of appeals if, for the case designated for transfer, appeal was
perfected prior to appeal being perfected in any companion cases. If the case for which
.appeal was first perfected was not designated for transfer for docket equalization purposes
but one or more later-perfected companion cases is designated for such transfer, the first-
perfected appeal and any companion cases shall be retairied by the court in which originally
filed. For purposes of this provision, companion cases are appeals that arise out of the same
trial-court-proceeding-and are not otherwise excluded from docket equalization tlansfem

“under §1.02. : -

- 1.04 Th‘e'transferrmg court, through its clerk; shall transfer the appellate record in each case, dnd:
© 7 certify all ofdérs'made, to the court of appeals to which the cases are transferred. Whema: ™" !
block of cases is transferred, the transferring court will implement the transfer of the case
files in groups not less than once a month, or after all the requisite number of cases have been
filed, if that number of new filings is reached before 30 days- after the transfer is effective.

1.05 The transfernng court shall 1rnrned1ately notlfy the partles or then attomeys in the cases
transferred of the transfer and the court to which transferred. :

1.06  Upon completion of the transfer of a group of the cases 01deled transferred, the transferring.
court shall submit a list of the cases transfened 1dent1ﬁed by style and number, to the Office
of Court Administration. : : :

Transfer df Future-Filed Cases for Docket Equalization Purposes

2.01 The Supreme Coutt'may order transferred a block of cases consisting of a specified number
of the cases next filed in the transferring court on and after a certain date in the future. The
order of the Supreme Court may specify. that the cases be all the next civil or all the next
criminal cases filed, or all the next cases filed, regardless of whether civil or criminal. When

the Supreme Court orders the transfer of any case for which appeal has not been perfected
prior to the date of the transfer order, until the transfer of the first group of cases has been
completed and the notices required by paragraph 1.05 have been issued, the'existence and
content of a proposed or final transfer order of the Supreme Court shall be & confidential
record of the judiciary until the transfers described therein have been completed, and until

-

Page 2 of 5.
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2.02

3.01

3.02

3.03

the completion of all such transfers no justice or employee of the court from which cases are
transferred, the court to which cases are transferred, the Supreme Court, the Office of Court
Administration, or other employee of the judicial branch of government shall release or
divulge any information concerning the transfer, except as necessary to effect transfer of the
cases. Any order of the Supreme Court ordering transfer of one or more cases next filed in
the transferring court on and after a certain date in the future shall be filed separate from any
transfer order ordering transfer of one or more cases next filed in the transferring court on
and after a certain date in the past, i.e., prior to the date the transfer order is signed.

The transferring court shall make the necessary orders for the transfer.
Transfer of Blocks of Pending Cases

Upon the agreement of the Chief Justices of two courts of appeals, the Supreme Court may
order the transfer of d specified number of cases pending in the transferring court. The Chief

Justices shall communicate their agreement to the Supreme Court along with an agreed
criteria for the selection of the cases to be transferred, such as the oldest pending cases ready '

for oral argument but not yet set.

Upon approval by the Supreme Court, the Chief Justice of the proposed transferring court
shall communicate to the Office of Court Administration a sequential list beginning with the
oldest case meeting the agreed criteria proposed to be transferred, listed by docket number
and style. In addition to those cases specified by paragraphs 1.02 and 1.03, cases may not
be placed on this list if any of the following criteria apply:

3.021 the case has been set for oral argument within the next thirty days and all
parties have been notified of the date of the setting;

3.022 the clerk has been notified by both parties that a settlement has been reached

in the case and that an agreed order is being prepared for submission to the
court; or
3.023 other similar circumstances exist that counsel against transfer of a particular

case which would normally be included in the transfer order.

The transferring court shall make the necessary orders for the transfer of the specified list of
cases.

Page 3 of 5




- Procedure for Requesting Re-Tra‘nsfer‘df Individual Pending
Cases Transferred for Docket Equalization, and for Requesting
Transfer of Cases Pursuant to Government Code Chapter 73.

4.01 ~ Any party to a case transferred for docket equalization purposes may file a motion, pursuant
to the procedures described in this section, with the court of appeals to which the case has
. been transferred stating good cause for why the case should be returned to the court of
‘appeals in which the appeal was originally filed. The procedures stated in this section shall
also govern a party’s motion to transfer a case from one court of appeals to another pursuant
to the Supreme Court’s authority under Government Code Chapter 73.

4.02 A motion to transfer or to re-transfer shall be addressed to the Supreme Court, but filed
: -simultaneously in the courtin whichthe case is pending as well as in the court to which-the -
movant requests transfer. The motion should request the Chief Justices of the respective
“courts of appeals, after considering the transfer request, to forward a copy of the motion to

* ““concutrénce or non-concurrence with the request to transfer the case. Any briefing by‘a party
regarding the transfer motion also should be simultaneously filed in both courts of appeals
and forwarded to the Supreme Court.:

- 4.03  The Chief Justices of the two courts of appeals involved should independently consider the

. transfer request and forward to the Supreme Court a letter commenting thereon within ten

- business days after receipt of the transfer motion, unless exoeptlonal circumstances require
additional time.

4.04  After receipt of a motion and lettefs from the Chief Justices of both courts of appeals
- commenting on the requested transfer, along with any briefs of the parties forwarded by the
courts of appeals, the Supreme Court will consider the motion.

SIGNED this ‘”J day of méﬁm%

Wl B> Gt

Wallace B. Jefferson, Clueff I\ﬂsfuce

Pagedof 5 -
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it +the Supreme Court, along with a letter from each of the two:Chief Justices: stating his-orher =+ =
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LEXSEE 117 SW3D 552

FLAGSHIP HOTEL, LTD., Appellant v. THE CITY OF GALVESTON, Appellee

No. 06 03-00016- CV

COURT OF APPDALS OF TEXAS, SIXTH DIST RlCT TEXARKANA

117 S.W.3d 552; 2003 Tex. App. LEXIS 8488

August 27, 2003, Submitted
October 2, 2003, Decided

SUBSEQUENT HISTORY: Rehearing overruled ‘by
Flagship Hotel, Lid. v. City of Galveston, 2003 Tex. App.
LEXIS 9128 (Tex. App. Texarkana, Oct. 28, 2003)

Petition for review denied by Willlie G's Post Oak, Inc.
v. Flagship Hotel, Lfd 2004 Tex. LE/\IS 416 (TeJ\. May
- 7,2004) ' '

PRIOR HISTORY [**1] On Appeal from the 405th
Judicial District Court. Galveston County, Texas. Trial
Court No. 98CV0795.

City of Galveston v. Flagship Hotel, 73 S.W.3d 422,
2002 Tex. App. LEXIS 1936 (Tex. App. Houston Ist Dist.,
2002)

DISPOSITION:  Trial court's judgment reversed in
part, rendered in part, and remanded in part. .

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff hotel brought
suit against defendant city alleging, inter alia, the city
was liable for failure to propetly repair and maintain the
pier the hotel was built on, for water payments made to
 the city, and for ad valorem taxes collected from the ho-
tel in violation of the parties' lease. The 405th Judicial

District Court, Galveston County, Texas, found portions

of the lease were ambiguous, void, and unenforceable.
Both parties appealed.

OVERVIEW: On review, the hotel contended the trial
court erred in applying Tex. Loc. Gov't Code Ann. §
307.023 (1999) in its determination of when the term of
the lease expired. The appellate court agreed, finding that
although the statute prohibited a lease from exceeding.a

. term of 40 years, it did not prohibit the city from making =

successive leases, so long as the term of any such succes-
sive lease did not exceed 40 years. Contrary to the hotel's
argument, the appellate court found the maintenance
provisions of the lease were not aimbiguous. The city was

~ correct in contending that a prior court's decision was the

law of this case and controlled the jurisdictional question

- surrounding the water dispute; the hotel had to exhaust

its administrative remedies. As the hotel was the only
party that received a judgment under breach of contract,

“it was the prevailing party; thus, the trial court abused its

discretion in failing to award the hotel attorney's fees.:

. Further, as the city failed to segregate fees attributable to -
"the breach of contract cause of action from the declara-

tory judgment action, the trial court abused its discretion
by awarding fees based on unsegregated attorney's fees.

- OUTCOME: Those portions of the judgment determin-

ing when the term of the lease expired and denying the
hotel attorney's fees were reversed. The award of attor- .
ney's fees to the city was reversed and remanded for de-
termination of the properly segregated fees, and for de-

termination of whether an award of such fees to the city

was equitable and just. Otherwise, the judgment was
affirmed. -

LexisNéxis(R) Headnotes

Civil Procedure > Summary Judgment > Buidens of

. Production & Proof > General Overview

Civil Procedure > Summary Judgment > Standar a's >
Genuine Disputes

[HN1] The movant for summary Judgment has the bur-
den of showing that there is no genuine issue of material
fact and that it is entitled to judgment as a matter of law.
In deciding whether there is a disputed material fact issue
precluding summary judgment, evidence favorable to the
nonmovant will be taken as true. Every reasonable infer-
ence must be indulged in favor of the nonmovant and
any doubts 1esolved in 1ts favor.
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Civil Procedure > Appeals > Standards of Review > De
Novo Review

[HN2] Questions of law are reviewed de novo and will
be upheld if the judgment can be sustained on any legal
theory supported by the evidence.

Contracts Law > Types of Contracts > Lease Agree-
ments > General Overview

Public Contracts Law > Types of Contracts > Local
Contracts Generally ,

[HN3] Tex. Loc. Gov't Code Ann. § 307.023 (1999) al-
lows the governing body of the municipality to enter into
any contract in connection with the pier and its facilities
on terms it considers to be in the best interest of the mu-
nicipality. However, such a lease cannot exceed 40 years
from the date of the lease or contract.

Civil Procedure > Appeals > Standards of Review > De
Novo Review ’

Contracts Law > Contract Interpretation > General
Overview

[FIN4] The interpretation of an unambiguous contract is
a question of law, which is reviewed de novo.

Civil Procedure > Appeals > Standards of Review > De
Novo Review -
Governments > Legislation > Interpretation

[HIN5] The appellate court reviews the trial court's inter-
pretation of applicable statutes de novo. When constru-
ing a statute, the appellate court looks to the legislature's
mtent. If possible, the appellate court must ascertain the
legislature's intent from the language it used in the statute
and not look to extraneous matters.

Contracts Law > Contract Interpretation > Ambiguities
& Contra Proferentem > General Overview

Contracts Law > Defenses > Ambiguity & Mistake >
General Overview

Contracts Law > Formation > Ambiguity & Mistake >
General Overview

[HN6] Whether a contract is ambiguous is a question of
law. There are two steps to an ambiguity analysis. First,
the court applies the applicable rules of construction and
decides if the contract is ambiguous. The second step is
reached only if the court finds the contract is ambiguous.
If the court finds a contract ambiguous, then a trier of
fact may consider the parties' interpretation and other
extraneous evidence. Because an ambiguous contract
raises a question of fact, it cannot be disposed of on
summary judgment. The primary concern in the first step
of the ambiguity analysis is to determine and give effect

to the intentions of the parties as expressed in the instru-
ment. The court looks only within the four comers of the
agreement to see what is actually stated, not at what was.
allegedly meant. No single provision of the contract is to
be controlling, as the court must consider all of the pro-
visions with reference to the entire contract.

Contracts Law > Contract Interpretation > General
Overview

[HN7] When a contract contains specific terms within a
general clause, the general clause should be read in light
of the specific terms.
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347l Dunnpdss Traney y ¥ e > .
Civil Procedure > Jurisdiction > General O

Civil Procedure > Remedies > Injunctions > Prelimi-
nary & Temporary Injunctions

[HN8] The purpose of a temporary injunction is to pre-
serve the status quo, or the last, actual, peaceable, non-
contested status which preceded the pending controversy.
A temporary injunction is issued only on a showing of a
probable injury and a probable right to recover after a
final hearing.

g
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Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Statutory Awards

Civil Procedure > Appeals > Standards of Review > '
Abuse of Discretion

Contracts Law > Breach > General Overview

[HN9] A trial court's award of attorney's fees is reviewed
for an abuse of discretion. Attorney's fees are awarded
under Tex. Civ. Prac. & Rem. Code Ann. § 38.001 (1997)
for a breach of contract claim. When a prevailing party in
a breach of contract suit seeks attorney's fees under §
38.001, makes its proof, and meets the requirements of
the section, an award of attorney's fees is mandatory.

Civil Procedure > Judgments > General Overview

Civil Procedure > Remedies > Costs & Attorney Fees >
General Overview :
Contracts Law > Breach > Causes of Action > General
Overview

[HN10] While only a prevailing party may recover under
Tex. Civ. Prac. & Rem. Code Ann. § 38.001 (1997), net
recovery in the overall suit is not required. Determination
of the prevailing party focus should be based on the suc-
cess on the merits, i.e., the party who is vindicated by the
trial court's judgment. Accordingly, a "prevailing party”
means the party in whose favor a judgment is rendered,
regardless of the amount of damages awarded. If multi-
ple parties receive judgment under the cause of action,
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the party which received judgment on the "main issue" is
the prevailing party.

sztl Procedure > Remedies > Costs & Attamey Fees >
General Overview.
Evidence > Procedural C'onszdemtmns > Bmdens of
Proof > General Overview
[HN11] A party seeking to recover attorney's fees carries
the burden of proof to establish the amount which is rea-
sonable and necessary. The general rule is that attorney's
fees attributable to other defendants and other causes of
action must be segregated. An exception to the general
rule is when the claims are inseparably intertwined. The
determination of whether attorney's fees can be segre-
gated is. a question for the court: This determination re-
quires a consideration of the substantive law necessary to
establish facts to support a recovery of the multiple
claims.

Civil Procedure > Remedies > Costs & Attorney Fees >
General Overview

[HN12] Uncontroverted testimony by an mterested wit-
ness concerning attorney's fees may establish a fact as a
matter of law.

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > General Overview ‘
Civil Procedure > Remedies > Costs & Attorney Fees >
- Costs > General Overview
[HN13] Tex. Civ. Prac. & Rem. Code Amz $ 37 009
(1997) authorizes the trial court to award costs and "rea-
sonable and necessary" attorney's fees that are "equitable
and just." A party is not required to substantially prevail
in order to be awarded attorney's fees under § 37.009.
Thus, it is not an abuse of discretion to award attorney's
fees to a nonprevailing party if that is equitable and just.
under the circumstances.

Civil Procedure >.Pleading & Practice > Pleadings >
Counterclaims > General Overview

Civil. Procedure > Declaratory Judgment Actions. >
State Judgments > General Overview
. Civil Procedure > Remedies > Costs & Attomey Fees >

General Overview

[HN 14] When a party brings a declmatmy Judgment ac-

“tion by way of a counterclaim, and that counterclaim

-involves only issues already raised byvthe original claim, -

the party is not entitled to an award of attorney's fees.

‘C'C)UNSEL‘: Hon. Jeffrey M. Travis; Travis & Thomp-
son, PC, Dallas, TX.

fied by five separate amendments.
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Hon. William S. Helfand, Hon, Kevin D. J eWeH, Mégenl
heim, Bateman & Helfand, Houston, TX.

JUDGES: Before Mortiss, C.J., Ross and Carter, J7.
Opinion by Justice Ross.

‘OPINION BY: Donald R. Ross

OPINION

[*556] This lawsuit centers around a lease between
the City of Galveston and Flagship Hotel, Ltd. The
leased premises consist of the Galveston Mariné Park
and Pier and the Flagship Hotel built on the pier. ' There
are four issues before this Court: (1) the expiration date
of the lease; (2) whether the trial court erred in ruling

. that the provisions of the lease relating to the parties'

respective mainteriance obligations were unambiguous;
(3) whether the trial court erred in sustaining the City's

plea to the jurisdiction concerning Flagship's effort to .

obtain declaratory relief with regard to its alleged water
and sewer arrearage; and (4) whether the trial court erred
in failing to award attorney's fees to Flagship and
whether the trial court erred in awarding attomeys fees '
to the City. : ,

1 On September 30, 2002, the City invited bids
to purchase the Flagship Hotel and the pisr on
which it stands. Landry's Restaurants, Inc. sub- -
mitted a bid, and the city council awarded the
sale of the hotel and pier to Landry's October 24,
2002. The sale was scheduled to close May 31,
2003,

[**2] Background

On May 20, 1963, the City of Galveston and Nide
Corporation entered into a lease agreement under which
the City was to construct a hotel on the pier and then
lease the hotel and the pier to Nide. By agreement, the
lease was to commence January 18, 1966, and run for
forty years, until January 18, 2006. Aftex a series of as-
signments, Flagship Hotel, Ltd became the lessee. The
1963 lease remains the active lease, but it has been modi-
Three of - these
amendments purported to extend the time period covered
by the lease.

On September 1, 1998 Flagsh1p b10ught suit agalnst
the City. In its petition, Flagship alleged: (1) the City
was liable for failure to properly repair and maintain the
pier, its surface, drive ramps, curbs, and railings; (2) the
City ‘was liable for water payments Flagship had made to
the City in éxcess of an alleged agreement between thie
parties; (3) the City was liable for ad valorem taxes col-
lected from Flagship in violation of the terms of the
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lease; and (4) the City was liable for Flagship's reason-
able and necessary attorney's fees. The City responded
with a general denial of Flagship's claims and asserted
‘various [**3] affirmative defenses. The City also filed a
counterclaim which requested a declaration that the lease
was void.

On December 18, 1998, the City filed a motion forv

summary judgment, contending the lease was void and
unenforceable. The trial court partially granted the mo-
tion, finding the fourth amendment to the lease was void
and unenforceable. On January 30, 2001, both parties
filed countervailing motions for summary judgment. On
March 6, 2001, the trial court denied Flagship's motion
and partially granted the City's motion on grounds that
are not before this Court on appeal.

On March 21, 2001, the City filed a plea to the ju-
risdiction as to Flagship's request for declaratory judg-
ment regarding the water and sewer billing. On March
22, 2001, Flagship applied for a temporary [*557] re-
straining order and temporary injunction to keep the City
from turning off its water supply. The trial court granted
the temporary restraining order April 16, 2001, and
granted the injunction May 8, 2001. The City then
brought an interlocutory appeal from the injunction, con-
tending the trial court lacked jurisdiction over the water
bill dispute. On May 11, 2001, the First Court of Appeals
held the trial court [**4] lacked jurisdiction to issue the
injunction. City of Galveston v. Flagship Hotel, Ltd., 73
S.W.3d 422 (Tex. App.-Houston [Ist Dist.] 2002, no

pet.).

On November 19, 2001, Flagship filed another mo-
tion for summary judgment, and on December 11, 2001,
the City filed a cross-motion for summary judgment. The
trial court denied both these motions January 30, 2002.
The parties filed a motion for reconsideration, and on
March 27, 2002, the trial court entered a final judgment
addressing both motions. Both parties appeal from this
judgment, which provides in relevant part as follows:

3. The Fourth Amendment to the Lease Agreement
between the Plaintiff and Defendant concerning the Flag-
ship Hotel and Pier, dated May 10, 1988, is void and
unenforceable.

[4.] The Fifth Amendment to the Lease dated Au-
gust 18, 1993, and as modified is not void. The Fifth
Amendment to the Lease does not extend the term of the
Lease and cannot relate back to a void lease. The effec-
tive date of the original Lease was adjusted in 1966 by
agreement between the City and the original Lessee.
THE COURT HEREBY ORDERS the Lease between
the Flagship and the City expires January 18, 2006.

5. The Court [**5] reverses its order, dated March
6, 2001. The City is entitled to summary judgment that
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the obligations of the City to repair and maintain the pier
and premises are limited to repairs beneath the surface of
the pier; and the gas line is excluded from the City's re-
pair and maintenance obligations. The original contract
is clear that Lessee is responsible for "the making of any
and all exterior repairs to the premises". The Second
Amendment to the Lease is not clear who is responsible
for the exterior repairs above the surface of the deck
other than the Hotel structure and its amenities. How-
ever, where a contract contains specific terms within a
general clause the general portion of the clause should be
read in light of the specific terms. The specific items
mentioned in the Lease are all structural components of
the pier located beneath the surface of the deck. There-
fore, the Defendant's obligations are to be interpreted
accordingly. In addition, any obligation not modified by
the Second Amendment remains as drafted into the
original Lease. Therefore, it is HEREBY ORDERED BY
THE COURT the responsibility for exterior repairs
above the surface of the deck on which the Hotel is lo-
cated, [**6] whether it be lights, pier rails, or guard
rails, are the responsibility of the Plaintiff.

8. Plaintiff, as lessee of the Flagship Hotel pursuant
to the Lease Agreement, as amended, with the City is not
liable for City ad valorem [*558] taxes on the leasehold
and leasehold improvements of the Flagship Pier and
Hotel. THIS COURT HEREBY ORDERS the City is
liable for Plaintiff's payment of ad valorem taxes on the
leasehold or leasehold improvements in the sum of $
47,322.06.

9. THE COURT FURTHER FINDS the First Court
of Appeals decision and order dated March 14, 2002
holds this Court does not have jurisdiction to rule on the .
Flagship's alleged water service arrearage based on the
First Court of Appeals statement in its conclusion: "We
hold, pursuant to the clear provisions of the relevant sec-
tions of the Texas Water Code, the trial court lacked ju-
risdiction over this specific dispute regarding Flag-
ship's alleged water service arrearage and the City's |
intention to discontinue water service to the hotel."™
Therefore, the defendant's Plea to Jurisdiction as to
Plaintiff's Request for Declaratory Judgment Regarding
Water and Sewer Billing is GRANTED. It is therefore
ORDERED [**7] that Plaintiff's Request for Declara-
tory Judgment Regarding Water and Sewer Billing is
dismissed for want of subject matter jurisdiction.

Standard of Review

[HN1] The movant for summary judgment has the
burden of showing that there is no genuine issue of mate-
ria] fact and that it is entitled to judgment as a matter of
law. Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546,
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548, 28 Tex. Sup. Ct. J. 384 (Tex. 1985). In deciding
whether there is a disputed material fact issue precluding
summary judgment, evidence favorable to the non-
movant will be taken as true. Id. at 548-49. Bvery rea-
sonable inference must be indulged in favor of the non-
movant and any doubts resolved in its favor, Id. at 549.
[HN2] Questions. of law are reviewed de noyo and -will
‘be upheld if the judgment can be sustained on any legal
theory supported by the evidence. Cook Composites, Inc.
V.. Westlake Styrene Corp., 15 S.W.3d 124, 131 (Tex.
App.-Houston [14th Dist,] 2000, pet. dism'd). -

" Expiration Date of the Lease .

" As its first point of error, Flagship contends the trial
court erred in applying Section 307.023 of the Texas Lo-
cal Government Code [**8] to hold that the term of the
lease expires January 18, 2006. [HN3] This statute al-
lows the governing body of the municipality to enter into
any contract in connection with the pier and its facilities

“on terms it considers to be in the best.interest of the -
nicipality. However, such a lease cannot "exceed 40
years from the date of the lease ot contract." TEX. LOC.
GOV'T CODE ANN. § 307.023 (Vernon 1999).

In this case, the lease was signed May 20, 1963, but

by agreement, the lease was to commence January 18;
1966, and run for forty years, until January 18, 2006. On
January 28, 1981, the City and Gulf Resorts, Ltd., the
~lessee at that time, executed a second amendment to the
lease. By this second amendment, Gulf Resorts agreed to
spend not less than $ 700,000.00 for hotel improvements
by December 31, 1981. The primary term was still to run
until January 18, 2006, but under the second amendment,
‘the lessee had the option to renew the lease for three ad-
ditional five-year periods. If all renewal options were
exercised, the lease would end January 18, 2021 (39
'years, 11 months and 20 days from the date of the second
amendment). In-May 1988, the City and Hospitality
[**9] Interests, Inc., the lessee at that time; exécuted a
fourth amendment to the lease. Under the fourth amend-
ment, Hospitality Interests agreed to spend not less than
$ 600,000.00 for hotel improvements by July 1, 1988.
The primary term of the lease was still to run until Janu-

“ary 18, 2006, but under the fourth amendment, the lessee

had the option to tenew for five [*559] successive five-
year terms, If all options were exercised, the lease would
run until January 18, 2031 (42 years and 7 months from
the date of the fourth amendment). In August 1993, the
lease was amended a fifth time. Under the fifth amend-
ment, Evergreen Lodging, Inc., the lessee at that time,
agreed to spend $ 250,000.00 for renovations by Decem-
ber 1992 as a condition precedent to its right to invoke
the five five-year renewal options as provided in the
fourth amendment. If all options were exercised under
the fifth amendment, the lease would expire January 18,
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2031.(37 years and 5 months from the date of the fifth
amendment).

" [HN4] The interpretation of an unambiguous con-
tract is' a ‘question of law, which is reviewed de novo.
MCI Telecomms. Corp, v. Tex. Utils. Elec. Co., 995
S:W.2d 647, 650-51, 42 Tex. Sup. Ct, J. 656 (Tex. 1999).
[HNS5] We also [*#10] review the trial court's interpreta-
tion of applicable statutes de novo. Tex-Air Helicopters,
Inc. v. Galveston County Appraisal Review Bd., 76
S.\W.3d 575, 581 (Tex. App.-Houston [14th Dist,] 2002, .
pet. denied). When construing a statute, we look to the
Legislature's intent, Nat'l Liab. & Fire Ins. Co. v. Allen,
15 8.W.3d 525,527, 43 Tex. Sup. Ct. J. 690 (Tex. 2000).
If .possible, we must ascertain the Legislature's intent
from the language it used in the statute and not look to
extraneous matters. Id.

[*560] Flagship contends each amendment to the
original lease created a new lease; thus, both the second
and the fifth amendments are effective to create new

lease agreements with ~terms extending the leasehold

interest until January 18, 2021, or January 18, 2031, re-

'spectively, without violating Section 307.023. Flagship

agrees that the plain language of the statute prohibits a
particular lease from exceeding a term of forty years, but
contends nothing in the statute prohibits the City from

. making successive leases, so long as the term of any such
successive lease does not exceed forty years.

Flagship relies on Boudreaux Civic Ass'n v. Cox,
882 S.W.2d 543, 547-48 [**11] (Tex. App.-Houston [1st
Dist.] 1994, no writ), to illustrate that, "A modification

to a contract creates a new contract that includes the new,

modified provisions and the unchanged old provisions."

~See also Greenbelt Elec. Coop., Inc. v. Johnson, 608

S.W.2d 320, 325 (Tex. Civ. App.-Amarillo 1980, no wriz).

\Flagship contends that each time an amendment was
~executed by. the parties, a new. lease agreement was

formed and the provisions of Section 307.023 must be
applied to that new lease agreement independently of the
old agreement. The City, on the other hand, contends the
date of the lease reimains as an unchanged old provision
of the original lease, which causes the forty yeats to still

‘tun from that original date, because Section 307.023

states a lease cannot "exceed 40 years from the date of
the lease." The City summarizes its position by saying,
*In short, the addition of the amendments to the lease
does not modify or nullify the commencement date of the
original lease. Rather, the amendments are merely an
attempt to add something to the lease: an extension of the
lease term."”

The City believes Flagship's method of calculating
the lease term, which essentially [**12] allows: infinite
extensions of the lease term, so long as no single one
extends beyond forty years, contradicts the wording of
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Section 307.023, which says a lease cannot "exceed 40
years from the date of the lease . .. ." TEX. LOC. GOV'T
CODE ANN. § 307.023 (emphasis added). One of the
purposes of Section 307.023 is to prevent the City from
entering into an extremely lengthy lease of the pier. The
forty-year term limit allows the City the opportunity to
re-evaluate what it is doing with the premises at least
once every forty years. Flagship contends the amend-
ments were in compliance with the intent of Section
307.023 because the City was able to re-evaluate its use
of the pier at the time of the negotiations for each
amendment. In fact, the City was able to negotiate im-
provements to the premises with each new amendment.
At the time of the amendments (except for the fourth
amendment, which Flagship admits is void), the City was
not locked into a newly negotiated term of longer than
forty years.

Each party asserts two alternative dates which it
contends must be the expiration of the lease. Flagship's
first alternative is that the lease runs until [**13] . Janu-
ary 18, 2031, pursuant to the fifth amendment. Flagship's
second alternative is that the lease runs until January 18,
2021, pursuant to the second amendment. The City's first
alternative is that the lease runs until May 20, 2003, pur-
suant to the date of the original lease. The City's second
alternative is that the lease runs until January 18, 2006,
pursuant to the agreed start date of the lease.

We hold that Flagship's first alternative is the correct
expiration date of the lease. We agree with the trial court
that the fourth amendment to the lease is void as to its
term, because it was in excess of forty years from the
time of the execution of the fourth amendment. How-
ever, portions of the fourth amendment were validly in-
corporated into the fifth amendment, even though the
fourth amendment itself is void. The fifth amendment
provides: '

Article IIT of the Amended Lease is hereby further
amended by amending Section 3.05, as set forth in the
Fourth Amendment to Lease, as hereinafter set forth:

Section 3.05 It shall be a condition precedent to the
effectiveness of the provisions of Section (3) of the
Fourth Amendment to this lease (which Section amends
Section 4.01 of this Lease) [**14] that the Lessee shall
promptly commence with the remodeling and redecorat-
ing of the Hotel being operated on a portion of the de-
mised premises and that the Lessee shall, without liabil-
ity to the Lessor, incur expenses of not less than §
250,000 by the 31st day of December, 1992, or as soon
thereafter as is practicable, . . . .

Although the fourth amendment is void, other provi-
sions were incorporated into the fifth amendment when
the City and Flagship negotiated their incorporation. The
fifth amendment is within the forty-year statutory limit

and is a valid amendment. The term of the lease is based
on a forty-year period from the original lease dated Janu-~
ary 18, 1966, plus an additional twenty-five years (five
five-year options), which causes the lease to expire Janu-
ary 18, 2031. The period from the date of the fifth
amendment, August 18, 1993, to January 18, 2031, is
thirty-seven years and five months. Because this is less
than forty years, Flagship is in compliance with the re-
quirements of Section 307.023.

We believe this approach is in harmony with the in-
tent of the statute to prevent the City from binding itself
for longer than forty years at any one time. With the ex-
ception [**15] of the fourth amendment, the newly ne-
gotiated terms did not exceed forty years from the time
they were agreed on by the parties. Because each
amendment created a new lease for the purpose of Sec-
tion 307.023, the lease expires January 18, 2031. Flag-
ship's contention the trial court erred in holding the lease
expires January 18, 2006, is sustained.

Maintenance Obligations ~

Flagship contends the maintenance obligations of
the parties were ambiguous because of conflicts within
the contract. Flagship also contends the ambiguity was
[*561] evidenced by previous actions taken by the City.
Despite these contentions, the trial court granted sum-
mary judgment in the City's favor with respect to the
maintenance obligations of the parties. :

[HN6] Whether a contract is ambiguous is a ques-
tion of law. O'Kehie v. Harris Leasing Co., 80 S.W.3d
316, 318 (Tex. App.-Texarkana 2002, no pet.). There are
two steps to an ambiguity analysis. Cook Composites,
Inc., 15 S.W.3d at 131. First, we apply the applicable
rules of construction and decide if the contract is am-
biguous. /d. The second step is reached only if we find
the contract is ambiguous. /d. If we find [**16] a con-
tract ambiguous, then a trier of fact may consider the
parties' interpretation and other extraneous evidence. Id.
Because an ambiguous contract raises a question of fact,
it cannot be disposed of on summary judgment. /d.

The primary concern in the first step of the ambigu-
ity analysis is to determine and give effect to the inten-
tions of the parties as expressed in the instrument. Id. We
look only within the four corners of the agreement to see
what is actually stated, not at what was allegedly meant.
Id. No single provision of the contract is to be control-
ling, as we must consider all of the provisions with refer-
ence to the entire contract. /d. at 132.

The maintenance provisions of this lease are found
in article VI of the original lease, as amended by provi-
sions contained in the second amendment. Under sec-
tions 6.01 and 6.02 of the original lease, the lessee was
assigned all duties with regard to paying for expenses
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relating to the maintenance of the:"demised premises,"
which were defined. as the pier and any improvements to
the pier. The second amendment to. the lease added sec-
tions 6:07 and 6.08 to the maintenance provisions of the
lease. [**17] Flagship cortends that, when sections 6.07
and 6.08 of the lease are read together, it becomes am-
biguous as to the maintenance. for. which the City is re-
sponsible with respect to the pier:

Section 6.07 reads:

The Lessee furthef agrees to maintain the Hotel ina
first class condmon both as to structure and arnenltles

Section 6.08 1'eads:’: :

Notwithstanding the provisions of Section 6.01

hereof, during the term of this lease, the Lessor shall, at
its expense, pay all maintenance and operation expenses
of -that portion of the demised premises commencing
with the surface of the deck on which the Hotel is located
and proceeding downward. Such responsibilify shall in-
clude, without limitation, the keeping and maintaining in
good repair of the columns, beams, supporting members

and other structural portions. of the demised premises.

from the surface of the deck upon which the Hotel is
located and proceedmg downward, and the making of
any and all repairs thereto. ‘

Section 6.01, which was a part of the ongmal 1ease
reads, in part: ,

Lessee shall at its expense, pay all maintenance and
operation expenses of the demised premises . . . includ-
ing . . . the making of any and all exterior [”‘*18] repairs
to the premises.

Flagship asserts:

‘When the provisions of section 6. 07 are.read in con-
junction with the provisions of section 6.08, it is unclear
which party had the obligations to maintain things at-
tached to the leasehold propetty. The term "surface of the

deck" is ambiguous in that it is.unclear whether the "sur-

face of the deck" is intended to mean things attached to
the Pier (such as light poles and railings) or whether the
"surface of the deck" is the pavement [*562] of the deck
‘only, or if it even includes the pavement on the deck.-

The City ‘contends that there is no conflict between
the twosections and maintains that, while section 6.07
obligates Flagship to mainiain the hotel in a first-class
condition as to its structure and amenities, it does not
absolutely limit Flagship's obligations or negate respon-
sibility on the part of Flagship in mamtammg other por-
tions of the | premises.

[HN7] When a contract - contains 'specific: terms
within a general clause, the general clause should be read

" in light of the specific terms. See Barnett v. Aetna Life

Ins, -Co., 723 S.W.2d 663, 666, 30 Tex. Sup. Ct. J. 191
(Tex. 1987). All of the lease's specific terms requiring

repairs to be made by the City [**19] refer to structural

components of the pier located beneath the surface of the

«deck. Again, section 6.08 reads;

Notwithstanding the provisions of Section 6.01
hereof, dmmg the term of this lease, the Lessor shall at

its expense, pay all maintenance and operatlon expenses
of that portion of the demised premises commencing

with the surface of the deck on which the Hotel is located

‘and proceeding downward. Such responsibility shall in-

clude, without limitation, the keeping and maintaining in
good repair of the coluimins, beams, supporting members
and ‘other structural portions of the demised premises
from' the surface of the deck upon which the Hotel ‘is
located and proceeding downward, and the making of
any and all repairs thereto.

Considering only the language within the four cor-
ners' of the contract,” we™ peiceive 1o amblgulty il the
maintenance obligations of each party, especially in light

of the specific terms listed after the general term "surface
of the deck." The City's maintenance obligations start
-with the surface of the deck, including the pavement, and

proceed downward, just as the plain language of section
6.08 states. We do not find "surface of thie deck" to be an
ambiguous [##20] phrase. Neither do we find that "sur-
face of the deck" would include things attached to i,

‘especially when the obligation is described as surface of

the deck and proceeding downward. The things attached
to the deck, such as light poles and railing, would be
described as proceeding upward from the surface of the
deck: We therefore agree with the trial court that the con-
tract is not ambiguous. Flagship's contention to the con-

‘trary.is overruled.

Plea to the Jufisdiction

" In the underlying lawsuit, Flagship asked for a de-
claratory judgment that its alleged water and sewer ar-
rearage was barred both by the statufe of limitations and
by agreements between the Galveston City Manager and
Flagship. Flagship also sought an injunction preventing
the City from cutting off water service to.the hotel, The
trial court granted the injunction, and the City brought an
interlocutory appeal. :

The First Court of Appeals held the trial court
lacked jurisdiction over the specific dispute regarding
Flagship's alleged water service arrearage and the City's
intention to discontinue water service to the hotel. Flag-
ship Hotel, Ltd., 73 S.W.3d at 427-28. After considering
the First [#*21]  Court of Appeals' opinion, the trial court
granted the City's plea to the jurisdiction. The Arial court

-held it did not have jurisdiction to rule on Flagship's al-

leged water service arrearage "based on the First Court of
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Appeals statement in its conclusion: "We hold, pursuant
to the clear provisions of the relevant sections of the
Texas Water Code, the trial court lacked jurisdiction over
this specific dispute regarding Flagship's alleged wa-
ter service arrearage [*563] and the City's intention to
discontinue water service to the hotel."

As part of this appeal, Flagship contends the trial
court erred in granting the City's plea and in dismissing
its declaratory judgment claims relating to the water is-
sues. Flagship argues that the First Court of Appeals'
opinion addresses only claims for injunctive relief. Flag-
ship contends the trial court has jurisdiction over the
declaratory judgment claims relating to the water issues
and only lacks jurisdiction with respect to its request for
injunctive relief.

The City contends the prior decision of the First
Court of Appeals is the law of this case and controls the

jurisdictional question surrounding the water dispute; the

City alleges Flagship's [**22] interpretation of the opin-
jon is much too restrictive. The City points out [HNS§] the
purpose of a temporary injunction is "to preserve the
status quo, or the 'last, actual, peaceable, noncontested
status which preceded the pending controversy." Cresi-
view, Ltd. v. Foremost Ins. Co., 621 S.W.2d 816, 827
(Tex. Civ. App.-Austin 1981, writ refd n.r.e). A tempo-
rary injunction is issued only on a showing of a probable
injury and a probable right to recover after a final hear-
ing. Id. at 828.

Although the First Court of Appeals' decision only
addressed whether the trial court could issue a temporary
injunction, it held that the Texas Water Code granted the
City exclusive original jurisdiction over such disputes
and the Texas Natural Resource Conservation Commis-
sion (TNRCC) appellate jurisdiction. See Flagship Hotel,
Ltd., 73 SW.3d at 427. We find the First Court of Ap-
peals' reasoning persuasive, and Flagship must exhaust
its administrative remedies through the Texas Commis-
sion on Environmental Quality, formerly the TNRCC.

The trial court properly sustained the City's plea to
the jurisdiction.

Attorney's Fees

Flagship contends [**23] the trial court abused its
_ discretion by failing to award attorney's fees under Sec-
tion 38.001. See TEX. CIV. PRAC. & REM. CODE ANN.
$ 38.001 (Vernon 1997). The City contends Flagship was
not entitled to attorney's fees because it was not a pre-
vailing party on its breach of contract claim. ?

2 THE CITY CONTENDED AT ORAL AR-

GUMENT FLAGSHIP HAD NOT PRESENTED .

THE CLAIM AS REQUIRED UNDER SEC-
TION 38.002. SEE TEX. CIV. PRAC. & REM.

CODE ANN. § 38.002 (Vernon 1997). This error
had not been alleged in the City's briefs. Argu-
ments and claims of error not raised in the party's
brief are considered waived. See Vawter v.
Garvey, 786 S.W.2d 263, 33 Tex. Sup. Ct. J. 300
(Tex. 1990); In re RL.H., 771 S W.2d 697 (Tex.
App.-Austin 1989, writ denied). By failing to pre-
sent a point or argument, a party waives the right
to complain of the error. The court of appeals will
err if it reverses on that ground in the absence of
properly assigned error. Pat Baker Co. v. Wilson,
971 SW.2d 447, 450, 41 Tex. Sup. Ct. J. 1013
(Tex. 1998); Vawter, 786 S.W.2d 263, 33 Tex.
Sup. Ct. J. 300; Allright, Inc. v. Pearson, 735
S.W.2d 240, 30 Tex. Sup. Ct. J. 431 (Tex. 1987).

[**24] [HNO9] A trial court's award of attorney's
fees is reviewed for an abuse of discretion. Au Pharm.,
Inc. v. Boston, 986 S.W.2d 331, 337 (Tex. App.-
Texarkana 1999, no pet.); Knighton v. Int'l Bus. Machs.
Corp., 856 S.W.2d 206, 210 (Tex. App.-Houston [Ist
Dist.] 1993, writ denied). Attorney's fees are awarded
under Section 38.001 for a breach of contract claim.
"When a prevailing party in a breach of contract suit
seeks attorney's fees under Section 38.001, makes its °

" proof, and meets the requirements of the section, an-

award of attorney's fees is mandatory." Atl. Richfield Co.
v. Long Trusts, 860 S.W.2d 439, 449 (Tex. App.-
Texarkana 1993, writ denied); see B'occ_]uet v. Herring,
972 SW.2d 19, 20-21, 41 Tex. Sup. Ct. J. 650 (Tex.
1998).

[¥564] To recover under Section 38.001, a party
must be a prevailing party and be awarded damages.
Green Int'l Inc. v. Solis, 951 S.W.2d 384, 390, 40 Tex.
Sup. Ct. J. 610 (Tex. 1997); Howard v. City of Kerrville,
75 S.W.3d 112, 119 (Tex. App.-San Antonio 2002, pet.
denied). Several courts of appeals have defined a prevail-
ing party as the party to the suit "who successfully prose-
cutes the action or successfully defends [**25] against
it, prevailing on the main issue, even though mnot to the
extent of its original contention." * This definition origi-
nated from the definition in Black's Law Dictionary. *
The City argues Flagship is not a prevailing party be-
cause it did not recover on the main issue. Flagship only
recovered for one of the three allegations of breach of

. contract. The City argues that, since it successfully de-

fended on the main issue of repairs and maintenance,
Flagship did not prevail on the main issue. ‘

3 Fed Deposit Ins. Corp. v. Graham, 882
S.W.2d 890, 900 (Tex. App.-Houston [14th Dist.]
1994, no writ) (quoting Criton Corp. v. High-
lands Ins. Co., 809 S.W.2d 355, 357 (Tex. App.-
Houston [14th Dist.] 1991, writ denied)); see City -
of Amarillo v. Glick, 991 SW.2d 14, 17 (Tex.
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App.-Amarillo 1997, no pet.); G. Richard Goins
Constr. Co. v. S.B. McLaughlin Assocs., 930
SW.2d 124, 130 (Tex. App.-Tyler 1996, writ de-
nied), Weng Enters., Inc. v. Embassy World
Travel, Inc., 837 S.W.2d 217, 222-23 (Tex. App.-
Houston [Ist Dist] 1992, no writ), Hoffiman. v.
Deck Masters, Inc., 662 S W.2d 438, 441 (Tex.
- App.~-Corpus Christi 1983, no writ).

[**26] , oo
4 The Court of Appeals at Corpus Christi
" adopted the definition from the fifth edition of
Black's Law Dictionary published in 1979. See
_ Hoffiman, 662 S.W.2d at 441. The First Court of
-Appeals at Houston adopted the definition from
" Hoffinan. See Weng Enters., Inc., 837 S.W.2d at
 222-23. The Court of Appeals at Tyler adopted
the definition from Weng. See G. Richard Goins
Constr. Co., 930 S.W.2d at 130. The Fourteenth

Court of Appeals at Houston adopted the defini-

tion from the fourth edition of Black's Law Dic-

tionaty. See Criton, 809 S.W.2d at357. The Cotirt
~of Appeals ‘at Amarillo adopted the definition

‘from both of the Courts of Appeals at Houston.
* See Glick, 991 S.W.2d at 17.

Black's Law Dictionary now defines "prevailing
party" as "[a] party in whose favor a judgment is ren-
dered, regardless of the amount of damages awarded."
BLACK'S .LAW DICTIONARY 1145 (7th ed. 1999).
Out research indicates courts have only considered
whether a party prevailed on the main issue where both
parties received judgment under [**27] the cause of
action, ie., where both parties breached the confract.
Fed. Deposit Ins. Corp. v. Graham, 882 S.W.2d 890,
900-01 (Tex. App.-Houston [14th Dist.] 1994, no writ);
 Criton Corp. v. Highlands Ins. Co., 809 S.W.2d 355,
357-58 (Tex. App.-Houston [I4th Dist.] 1991, writ de-
nied); Hoffinan v. Deck Masters, Inc., 662 S.W.2d 438,

441 (Tex. App.-Corpus Christi 1983, no writ). If only one
“party plevalled courts have concluded that party pre-
vailed on the main issue. See Norrell v. Aransas County
Navigation Dist. # 1, 1 S.W.3d 296, 303 (Tex. App.-
Corpus Christi 1999, ‘no pet.); Emery Air Freight Coip.
v. Gen. Transp Sys., Inc., 933 S.W.2d 312, 316 (Tex.
'App ~Houston [14th Dist.] 1996, no writ); Weng Enters.,
Inc. v. Embassy World Travel, Inc., 837 S.W.2d 217,
'222-23 (Tex. App.-Houston [Ist Dist.] 1992, no writ).

We believe the main focus of our inquiry should be
whether the agreement was breached, not the extent of
the breach. Flagship prevailed on-the breach of contract
cause of action, although the extent of the breach was not
as substantial as first alleged, The definitions [**28]
. adopted by other courts do not require the party to re-
ceive a judgment "to the extent of its original conten-
tion." * [HN10] Further, while only [*565] a prevailing

party may recover under. Section 38.001, net recovery in
the overall suit is not required. Atl. Richfield Co., 860
S, W.2d at 449. Determination of the prevailing party
focus should be based on the success on the merits, i.e.;
the party who is vindicated by the trial court's judgment,
City of Amarillo v. Glick, 991 S.W.2d 14, 17 (Tex App.-

Amarillo 1997, no pet.).

5 See Glick, 991 S.W.2d at 17, G. Richard Goins
Constr. Co., 930 S.W.2d at 130, Graham, 882
S.W.2d at 900; Weng Enters., Inc., 837 S.W.2d at

222-23; Hoffman, 662 S.W.2d at 441. ’

Accordingly, we hold that "prevailing paity" means
the "party in whose favor a judgment is rendered, regard-
less of the amount of damages awarded." See BLACK'S
LAW DICTIONARY 1145. If multiple parties receive
[*#*29} " judgment under the cause of actlon the party
which received judgment on the "main issue" is the pre-
vailing party. Since Flagship is the only party that re-
ceived a judgment under breach of contract (for recovery
of sums paid by Flagship to the City for ad valorem
taxes), Flagship is the prevailing party. Because Flagship
also received damages ($ 47,322.06), it was en’utled to its
attomey s fees. ,

The City also ar; gues Flagship was not entltled to its
attomeys fees because it failed to segregate the fees at-
tributable to the contract causeof action from its. other
causes of action. [HN11] A party seeking to recover at-
torney's fees carries the burden of proof to establish the
amount which is reasonable and necessary. See Stewart

Title Guar. Co. v. Sterling, 822 SW.2d 1, 10, 35 Tex.

Sup. Ct. J. 206 (Tex. 1991) (DIPA); Aetna Cas. & Sur. v.
Wild, 944 S.W.2d 37, 40 (Tex. App.-Amarillo 1997, writ
deénied) (adopting Stewart in context of Section 38.001).
The general rule is that attorney's fees attributable to
other defendants and other causes of action must be seg-
regated. See Stewart Title Guar. Co., 822 S.W.2d at 10-
11; Aetna Cas. & Sur., 944 S:W.2d at 40. [¥**30] An
exception to the general rule is when the claims are iri-

-separably intertwined. Stewart Title Guar. Co., 822

S.W.2d at 11; Aetna Cas. & Sur,, 944 S.W.2d at 40, The
determination of whether attorney's fees can be segre-
gated is a question for the court. Aetna Cas. & Sur., 944
S.W.2d at 41. This determination requires a consideration
of the substantive law necessary to establish facts to sup-
port a recovery of the multiple claims. /d.

"We hold that, in the instant case, the declaratory
judgment actions were not inseparable from the breach
of contract claims. Validity of the modifications of the
lease, construction of the provisions relating to the par-
ties' respective maintenance obligations, and liability for
water payments, are all claims that are not ‘inseparably
intertwined with the breach of contract claims. Flagship
correctly points out it did segregate the breach of con-
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tract claims from the other causes of action. The City
argues Flagship should further segregate fees based on
the different theories of breach of contract. However,
segregation based on separate theories of the same cause
of action is not necessary. ¢

6 Courts examine segregation based on whether
different causes of action have similar elements
and arise out of the same set of circumstances.
They do not examine whether the different theo-
ries of the same cause of action need to be segre-
gated. See Stewart Title Guar. Co. v. Sterling,
822 SWw.2d 1, 11, 35 Tex. Sup. Ct. J. 206 (Tex.
1991); Aetna Cas. & Sur. v. Wild, 944 S.W.2d 37,
41 (Tex. App.-Amarillo 1997, writ denied);
Panizo v. Young Men's Christian Ass'n, 938
SW.2d 163, 169-70 (Tex. App.-Houston [Ist
Dist.] 1996, no writ); Kenneth H. Hughes Inter-
ests, Inc. v. Westrup, 879 S.W.2d 229, 236-37
(Tex. App.-Houston [Ist Dist.] 1994, writ de-
nied); see also Au Pharm., Inc. v. Boston, 986
S.W.2d 331, 338 (Tex. App.-Texarkana 1999, no
pet.). :

[**31] The breach of contract claims are not in-
separable from the other claims. ” [¥566] Because Flag-
ship did segregate its attorney's fees in its counsel's affi-
davit, and because the City only contests this segregation
on the basis of the different theories of breach of con-
tract, Flagship's affidavit is uncontroverted. [HN12] Un-
controverted testimony by an interested witness concern-
ing attorney's fees may establish a fact as a matter of law.
Cale's Clean Scene Carwash, Inc. v. Hubbard, 76 S.W.3d
784, 787 (Tex. App.-Houston [14th Dist.] 2002, no pet.).
The uncontroverted affidavit establishes the reasonable
and necessary attorney's fees for the breach of confract
claim as $ 48,862.00. The trial court abused its discretion
in failing to award Flagship its attorney's fees in this
amount.

7 TFlagship argues that the segregation standard
is difficult to meet. We disagree and note that
segregated attorney's fees can be established with
evidence of unsegregated attorney's fees and a
rough percent of the amount attributable to the
breach of contract claim. Schenck v. Ebby Halli-
day Real Estate, Inc., 803 S.W.2d 361, 369 (Tex.
App.-Fort  Worth 1990, no writ); accord
Bradbury v. Scott, 788 S.W.2d 31, 40 (Tex. App.-
Houston [Ist Dist.] 1989, writ denied).

[*#32] Flagship contends the trial court erred in
awarding attorney's fees to the City. The City contends it
~was entitled to attorney's fees under both Sections 38.001
(breach of contract) and 37.009 (declaratory judgment)
of the Texas Civil Practice and Remedies Code. Flagship

contends the City was not entitled to attorney's fees be-
cause attorney's fees were awarded under Section 38.001
and, because the City breached the contract, it was not a
"prevailing party."

The order granting attorney's fees does not state a
basis for the award, and the City alleged it was entitled to
attorney's fees under both Sections 38.001 and 37.009. .
Section 37.009 [HN13] authorizes the trial court to award
costs and "reasonable and necessary" attorney's fees that
are "equitable and just." TEX. CIV. PRAC. & REM.
CODE ANN. § 37.009 (Vernon 1997). A party is not
required to substantially prevail in order to be awarded
attorney's fees under Section 37.009. Barshop v. Medina
County Underground Water Conservation Dist., 925
S.W.2d 618, 637, 39 Tex. Sup. Ct. J. 858 (Tex. 1996).
Thus, it is not an abuse of discretion to award attorney's
fees to a nonprevailing party if that is equitable [**33]
and just under the circumstances.

Flagship further contends the City cannot be
awarded attorney's fees under Section 37.009 because the .
declaratory judgment did not give rise to any new issues.
[HN14] When a party brings a declaratory judgment ac-
tion by way of a counterclaim, and that counterclaim
involves only issues already raised by the original claim,
the party is not entitled to an award of attomey's fees. ®
However, validity of the contract modifications and li-
ability as to water payments were issues not raised in the
breach of contract claim. The declaratory judgment ac-
tion therefore raised new issues. ‘

8 See Brush v. Reata Oil & Gas Corp., 984
S.W.2d 720, 730 (Tex. App.-Waco 1998, pet. de-
nied); see also John Chezik Buick Co. v. Friendly
Chevrolet Co., 749 S.W.2d 591, 594-95 (Tex.
. App.-Dallas 1988, writ denied); Narisi v. Legend
Diversified Invs., 715 S.W.2d 49, 51-52 (Tex.
App.-Dallas 1986, writ refd n.r.e.); Johnson v.
Hewitt, 539 S W.2d 239, 240-41 (Tex. Civ. App.-
Houston [Ist Dist.] 1976, no writ); Joseph v. City
of Ranger, 188 S.W.2d 1013, 1014-15 (Tex. Civ.
App.-Eastland 1945, writ ref'd w.o.m.).

[**#34] The trial court's discretion in awarding at-
torney's fees under Section 37.009 is limited by whether
the attorney's fees were "reasonable and necessary" as
well as whether they were "equitable and just." See Ar-
thur M. Deck & Assocs. v. Crispin, 888 S.W.2d 56, 62
(Tex. App.-Houston [Ist Dist.] 1994, writ denied); see
also Bocquet, 972 S.W.2d at 20. Further, a party is enti-
tled only to the attorney's fees attributable to the declara-
tory judgment [*567] action and must segregate such
fees from the other causes of action. Hill v. Heritage
Res., Inc., 964 S.W.2d 89, 143 (Tex. App.-El Paso 1997,
pet. denied).
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Here, the.City failed to segregate fees attributable to
the breach of’contract .cause of action from the cause .of
action seeking = declaratory judgment. As discussed
above, these causes are not inseparable. Therefore, we
hold the trial court abused its discretion by awarding fees
based on unseglegated attomeys fees. Unseglegated

attomeys fees however, is some evidence of segwgated“

attorney's fees, See Stewait Title Guar, Co., 822 S W.2d
at 12. We therefore reverse the trial court's award and
remand this issue to the [#*#35] trial court for détermina-
tion, pursuant to Section 37.009, of the properly segré-
gated fees, and for determination of whether an award of
such fees is "equitable and just" in hght of our opnnon,
and if so, what amount is "reasonable and necesszuy

Summary and Conclusmn

In summary, we reverse the tual comt's judgment
that the term of the lease expires January 18, 2006, and
render judgment that such term expires January 18, 2031.
- We affirm the trial court's judgment that the provisions

of the lease relating to the parties' respective mainte-
nance obligations are unambiguous. We affirm the trial
court's, determination that it lacked jurisdictioni over the
water service atrearage. We reverse the judgment deny-

. ing attorney's fees to Flagship and render judgment that

Flagship recover its attorney's fees from the City in the
amount of $ 48,862.00. We reyerse the judgment grant-
ing the City its attorney's fees and remand this issue for
determination (under Section 37.009 of the Texas Civil
Practice and Remedies Code), of the properly segregated
fees, and for determination of whether an award. of such
fees to the City is "equitable and just" [‘*‘*36]' in light of
our opmlon, and if so, what amount-is "reasonable and
necessary." : ' ’

Acoo;tdingly, the trial coutt's judgment‘is reversed in
part, rendered in part,. and rema