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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

July 18, 2008

TO:  All Persons on Mailing List

" RE: TCEQ Docket No. 2008-0791-WR, Application No. 04-4590B to Amend COA No. 04-
4590; In the matter of an amendment to a water right by Northeast Texas Municipal

Water District.

The above-referenced matter is scheduled to be considered by the Texas Commission on
Environmental Quality on August 20,2008 at 1:00 P.M. in Room 201, Building E, 12100 Park 35
Circle, Austin, Texas. The Commission will consider whether notice is required for this application,
and if so, what type of notice will be required. The Executive Director’s memorandum and
recommendation and other documents related to this matter may be found at
http://www.tceq.state.tx.us/permitting/water_supply/water_rights/wran.html.

Should you need any additional information, please contact Melissa Chao at the Texas Commission
on Environmental Quality, Office of the Chief Clerk, (512) 239-3300.

Sincerely,

;
LaDonna Castafiuela
Chief Clerk

LDC/pm

PO. Box 13087  ®  Austin, Texas 78711-3087 & 512-239-1000 @ Internet address: www.tceq.state.tx.us
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MAILING LIST
NORTHEAST TEXAS MUNICIPAL WATER DISTRICT
TCEQ DOCKET NO. 2008-0791-WR ‘

FOR THE APPLICANT:

Walt Spears, Jr. General Manager
Northeast Texas Municipal Water District
P.O. Box 955

Hughes Springs, Texas 75656

FOR THE EXECUTIVE DIRECTOR:
Robin Smith, Staff Attorney

Texas Commission on Environmental Quality,

Environmental Law Division, MC-173,
P.O. Box 13087 : ’
Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Iliana Delgado, Team Leader

" Texas Cominission. on Environmental Quality -

Water Supply Division, MC-160 :
P.O. Box 13087

Austin, Texas 78711-3087

Tel; (512) 239-3678

Fax: (512) 2392214

Ronald Ellis, Project Manager

Texas Commission on Environmental Quality
Water Supply Division, MC-160

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1282

Fax: (512) 239-2214

FOR PUBLIC INTEREST COUNSEL:

Mr. Blas I. Coy, Jr., Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

FOR OFFICE OF PUBLIC ASSISTANCE:
Ms. Bridget Bohac, Director.

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000.

Fax: (§12) 239-4007

FOR ALTERNA I1IVE DISPUTE

~RESOLUTION: .

Mr. Kyle Lucas ; :
Texas Commission on Envn onmenta[ Qu'111ty
Alternative Dispute Resolution, MC-222

~P.O. Box 13087

Austin, Texas 787 11 3087
Te (512) 239-4010
qu (512) 239 40]5

" "FOR THE CHIEF CLERK:

Ms. LaDonna Castafiuela

Texas Commission on' Environmental Quallty
Office of Chief Clerk, MIC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax; (512) 239-3311

INTERESTED PERSON:
Richard Lowerre

Lowerre & Frederick

44 East Ave., Ste. 100
Austin, Texas 78701-4386
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
INTEROFFICE MEMORANDUM

TO: Office of the Chief Clerk DATE: August 1, 2008

Texas Commission on Environmental Quality

FROM: Ron Ellis, Project Manager @{
Water Rights Permitting Team

SUBJECT:  Northeast Texas Municipal Water District
Docket # 2008-0791-WR
ADJ 4590
CN601368368
RN103186771
Application No. 04-4590B to Amend Certificate of Adjudication No. 04-4590
TWC §11.085
Cypress Creek, Cypress Basin and Sabine River Basin

Marion and Harrison Counties
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CADDO LAKE INSTITUTE

Physical Address
Caddo Lake National Wildlife Refuge
Khrpeck. Texas

Web Address
www,caddolakeinstirote,us

32
U) 01 A Mailing Address:

0\‘6 44 Bast Avenue, Snite 100
5 , Austin, Texas 78701

Tel (512) 482-9345
Pax (5)7) 482-9346

August 29, 2007

LaDonna Castefivela, Chief Clerk

Office of the Chief Clerk MC-105 AUG 30 2007
Texas Commission on Environmental Quality .
P.0..Box 13087 , BY ka(/

Austin, TX 78711 , ‘ -

Re: Interbagin Trangfer ((BT) application of NETMWD CRB CN 601368368 COA 04-4590 & COA 04-4614
Dear Ms. Casteriuela, '

On behalf of the Caddo Lake Institute, the Greater Caddo Lake Association, the Cny of Uncertain and Lhc
Caddo Lake Area Chamber of Commerce and Tourism, I urge TCEQ to consohdatd either formally or
informally (process jointly) this above referenced applicdtion with all related matters inoluding:

1. The request, unless thhdmwn filed by the City of Marshall, to change itg COA. to allow return flows
to the Sabine Bagin rather than the Cypress Basin, The applloahon matcrigls say the water will be taken
at the Marshall intake, and may be released fhrough the Marshall discharge. Thus, apparently, the
water subjest to-the TBT apphca( ion can be commingled with water under the City of Marshall’s water
right, There are no provisions for distinguishing ot accounting for when such weter (i.e. return flows)
must be returmed to the Cypress Basin and when it can be discharged to the Sabine. This matter should
be resolved at the same time as the pending IBT so that the problems with the City’s current practices

_are nbt exacerbated. C

© - 2. The request, unless withdeawn, by the City to amend its application to autherize indlustrial uses. The
pending application says the ‘water can be used for industrial use, but Marshall’s application for
industrial usc water is still pending at TCEQ. Again, there could be acoounting issues because of
commmglmg wafer, a problem that could confuse the pmcessmg of the City of Marshall’s application
for industdial water.

3. As has been dJ.scussed earlier, those commenting here have significant concerns with water
conservation plans and drought contingency plans, especially for IBT, given the proposals for other
IBTy from water bodies in Bast Texas. Commenters hiave not had an opporhunity to review the plans of
NETMWD, buihave previously cotmnented on deficiencies with those of the City of Marghall. TCEQ

should ensure that these plans are sufficient under the strict test for IBTs or dctermmc that approva] of
the IBT can not sct any precedent for other IBTs.

Commenters will provide additional comments afier they have an opportunity to review the application
and rclated materials in more detail.

Please let me know if you have any questions regarding these mafters.

Sincerely,

%@wﬁ@w

Richard Lowerre
President, Caddo Lake Institute

:



TO:

THRU:

FROM:

SUBJECT:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
INTEROFFICE MEMORANDUM

Commissioners DATE: July 30, 2008

Todd Chenoweth, Director

Water Supply Division
©Q £
. . P ]
Robin Smith, Attorney ] = rﬁc ;
Environmental Law Division P,S o TR HZ0
% I C:_%":EZ o
s S =
Kellye Rila, Section Manager \Lp\ & - t:}‘%ggm
Water Rights Permitting & Availability Section _% = ~FO
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Northeast Texas Municipal Water District
Docket # 2008-0791-WR

ADJ 4590 '

CN601368368

RN103186771

Application No. 04-4590B to Amend Certificate of Adjudication No. 04-4590
TWC §11.085

Cypress Creek, Cypress Basin and Sabine River Basin

Marion and Harrison Counties

Supplement to Memorandum for Northeast Texas Municipal Water District:

Concerning whether there are impacts to water rights or the environment beyond the full use
assumption, the Executive Director believes that there are none. This amendment is for an
interbasin transfer which is exempt from the notice requirements of Tex. Water Code § 11.085
under Tex. Water Code § 11.085(v). As discussed in the Memorandum for Northeast Texas
Municipal Water District, the Austin court of appeals has already determined that this application
does not require notice. This application does not change a diversion point or change a non-
consumptive use to a consumptive use. Also, there is no specific pattern of use required in the

permit that will be changed.



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
INTEROFFICE MEMORANDUM

TO: Comrmissioners DATE: June 20, 2008

THRU: Todd Chenoweth, Director
Water Supply Division 7/

Robin Smith, Attorney
Environmental Law Division

FROM: Kellye Rila, Section Manager \-/2({‘
‘Water Rights Permitting & Availability Section

SUBJECT:- Northeast Texas Municipal Water District
Docket # 2008-0791-WR
Application No. 04-4590B to Amend COA No. 04-4590

Cypress Creek, Cypress Basin and the Sabine River Basin
Marion and Harrison Counties

On June 19, 2006 the Texas Supreme Court issued an opinion in the case of Marshall v
Uncertain.’ ‘The Supreme Court in that opinion considered the Commission’s practices
regarding notice and hearing for applications to amend a water right under Texas Water Code
§11:122(b). The Court held that it could not determine under the record in that case whether
notice and a hearing would be required. The Court remanded the case to the Commission.

This commission has considered required notice for water right amendments in light of the
Marshall case at agenda and work sessions. The commission directed staff to bring individual
Marshall-like applications to the commission for resolution of notice issues on a case-by-case
basis. This application is an amendment to an existing water right and therefore the purpose of
this memo 1s to discuss the public notice, if any, that should be given by the above referenced

application. Staff is asking for direction on how to proceed with notice. The Executive Director
recommends that no notice be given.

Current Permit and Application for Amendment

Northeast Texas Municipal Water District (NETMWD) owns Certificate of Adjudication No. 04-
4590, which authorizes NETMWD to store 251,000 acre-feet of water in Lake O’ the Pines on
Cypress Creek, Cypress Basin, for in-place recreation purposes. The Certificate also authorizes
the diversion and use of not to exceed 42,000 acre-feet per year from Lake O’ the Pines and Lake

' City of Marshall et. al. v. City of Uncertain et. al.. No. 02-1111 (Tx. June 9, 2006).
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Bob Sandlin on Cypress Creek, Cypress Basin, for municipal and domestic purposes and the
diversion and use of not to exceed 161,800 acre-feet of water per year from Lake O’ the Pines
- and Lake Bob Sandlin for industrial purposes. NETMWD 1s authorized an interbasin transfer of
not to exceed 18,000 acre-feet of water per year for industrial purposes and not to exceed 20,000
acre-feet per year for municipal and industrial purposes to the Sabine River Basin and is also
authorized to use the bed and banks of Cypress Creek below Lake O’ the Pines to convey and
deliver water to downstream diversion points. This right has a priority date of September 16,
1957. Several diversion rates and special conditions apply.

NETMWD has entered into a Raw Water Purchase Contract with the City of Marshall. Under
the contract, NETMWD will release 9,000 acre-feet of municipal and industrial water per year
from Lake O’ the Pines. The water will be conveyed using the bed and banks of Cypress Creek
and diverted at the City of Marshall’s diversion point on Cypress Creek authorized under
Certificate of Adjudication No. 04-4614. The water will be used by the City of Marshall in its
service area, part of which is located in the Cypress River Basin, and part of which is located in
the Sabine River Basin, all within Harrison County.

"'NETMWD seeks an interbasin transfer under Water Code §11.085(v)(4) for 9,000 acre-feet of
water per year from the Cypress Basin to that part of the City of Marshall’s service area located
in the Sabine River Basin within Harrison County. If the interbasin transfer is granted,
NETMWD would have all the authorizations necessary to effectuate the Raw Water Contract
with the City of Marshall.

Rules Related to Notice

The Commission has specified what notice is required for applications for an interbasin transfer
of water in 30 Texas Administrative Code (TAC) §295.155. Under that rule, in subsection
(d)(4), proposed interbasin transfers from a basin of origin to a municipality’s retail service area
that is partially within the basin of origin for use in that part of the municipality’s retail service
area not within the basin of origin are exempt from the interbasin transfer notice requirements.
This application fits this condition in all respects.

Water Code

This application for an exempt interbasin transfer is governed by Texas Water Code §11.085.
Subsection (a) of §11.085 requires a water right holder to obtain authorization to take or divert
any state water from a river basin in this state and transfer such water to any other river basin.

The applicant here is complying with this provision by filing its application to authorize the
exempt interbasin transfer.
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Subsection (v)(4) of Water Code §11.085 states that proposed interbasin transfers from a basin of
origin to a municipality’s retail service area that is partially within the basin of origin for use in
that part of the municipality’s retail service area not within the basin of origin are exempt from
the interbasin transfer notice requirements. The proposed interbasin transfer in this amendment
application meets those criteria. In the Executive Director’s view, the exemption of
§11.085(v)(4) means that the imnterbasin transfer is exempt from the notice requirements for
interbasin transfers contained in §11.085(g), the specific provision for notice controls over the
more general notice requirements for an amendment under §11.122.

Court Case

The Third Court of Appeals has held that an application for an amendment requesting an
interbasin transfer under Water Code §11.085(v)(4) does not require notice and .an opportunity

* for a hearing. In the City of Marshall opinion in the court of appeals, the court affirmed the

issuance of the exempt interbasin transfer without notice. City of Marshall v.-City of Uncertain,
124 S.W.3d 690 (Tex. App. — Austin 2004, affirmed in part and reversed in part). That holding
was not appealed to the Supreme Court. The Executive Director believes that this case is
directly in point and that under that case no notice is required for exempt interbasin transfers.

Other Applicable Requirements

Texas Water Code §11.085 outlines several public notice requirements specific to interbasin
transfers. Subsection (d) requires the Commission to hold a public meeting in the basin of origin.
Subsection (f) mandates that all water right holders, county judges, mayors, and groundwater
conservation districts in the basin of origin, as well as state legislators in both basins, receive
mailed notice. Subsection (g) requires published notice in every county in either basin. However,
as discussed above, subsection (v)(4) of §11.085 specifically exempts interbasin transfers within

one municipality’s retail service area or within one county from those exiensive notice
requirements.

The Executive Director’s opinion is that Water Code §11.085 provides the complete set of
requirements applicable to interbasin transfers. For an application that seeks an exempt
interbasin transfer via an amendment to an existing water right, Texas Water Code §11.122 does
not apply. In the event that the Commission disagrees with the Executive Director’s opinion,

this memo will further analyze the application in light of the factors discussed in the Marshall
case.
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Adverse Impact on Water Right Holders and the Environment

This amendment application by Northeast Texas Municipal Water District only requests

authorization for an exempt interbasin transfer of 9,000 acre-feet of water per year pursuant to
Water Code §11.085(v)(4).

The 9,000 acre-feet of water is already authorized for storage, and subsequent diversion for
municipal and industrial purposes. In addition, NETMWD is authorized to use the bed and banks
of Cypress Creek to convey the water downstream. The contract between NETMWD and the
City of Marshall contains provisions requiring the City of Marshall to measure and control the
amount of water diverted at the City’s diversion point and the parties have agreed to maintain a
USGS gaging station upstream of the diversion point. Therefore, diversion of the water at the
downstream point for use in the Sabine River Basin should not impact other water right owners
in the Cypress Basin. The applicant asserts that release of the stored water into Cypress Creek
will benefit the on-stream environment between the Lake O’ the Pines and the diversion point.

Other Applicable Requirements
Administrative Requirements

Staff has reviewed the application and has found that it meets all administrative requirements of
the Water Code. Staff therefore declared the application administratively complete and accepted
it for filing with the Chief Clerk on May 15, 2008.

Beneficial Use

Proposed appropriations of state water must be for a beneficial use. Beneficial use is the non-
wasteful use of water for a purpose recognized under the Water Code. The applicant seeks an
interbasin transfer authorization to provide this water under contract for municipal and industrial
uses, which are authorized uses in its certificale. Municipal and industrial use are recognized as

beneficial uses by Water Code §§11.023(a)(1) and 11.023(a)(2). Staff will consider whether the
use is non-wasteful below.

Protection of Public Welfare

A proposed appropriation of state water must not be detrimental to the public welfare. Because
there is no de(inition or limits on public welfare in the Water Code, the Commission has wide
discretion in delermining benefits or detriments to the public welfare. NETMWD seeks
interbasin transfer authorization to provide this water for municipal and industrial use to the City
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of Marshall. The right to use this portion of water for municipal and industrial purposes is
authorized by COA 04-4590 with a priority date of September 16, 1957.

The City states that it will commence transit of the 9,000 acre-feet of water when the flow at the
City’s existing diversion point, authorized by COA 04-4614, is less than the City’s diversion rate
or when water quality at the existing diversion point is threatened. The proposed interbasin
transfer authorization would allow the City to continue to provide water to portions of its service
area in Harrison County in the Sabine Basin when its existing water right is not available.

Additionally the applicant indicates that the Regional Water Plan identifies a projected shortage
of over 13,000 acre-feet of water in Harrison County in 2060. Given that projected shortage, the

City of Marshall, who has contracted with the applicant for this portion of water, has an interest
in securing additional water rights.

“The applicant does not seek an increase in the amount of water authorized for diversion :or an

increase in the rate of diversion. The Executive Director’s opinion is that there is no detriment to
the public welfare by granting this application.

Groundwater Effects

- A proposed appropriation of state water must consider effects of the proposed . permit on

groundwater or groundwater recharge. The Commission’s Water Availability Model (WAM) is
used to evaluate the availability of unappropriated water for new appropriations and takes into
account both contribution to river flow caused by groundwater coming to the surface in the river
(springs) and decreases in river flow caused by the river flowing over recharge features and
losing surface water to groundwater recharge. The WAM contains channel loss factors that
account for the gain or loss of river flow. These channel loss factors were developed by the
expert engineering contractors hired by the Commission to develop the WAMs.

The Cypress WAM 1ncludes the segment of Cypress Creek at which the diversion under this
permit occurs. The Cypress WAM does not have channel loss factors associated with Cypress
Creek at the permitted diversion point. The WAM Assessment Report for the Cypress Basin
indicates that there is little, if any, interaction between surface water and groundwater in the area
of the app]icationz. The applicant indicates that groundwater in the area of the application is

limited in quality and quantity and that granting the application would reduce the potential for
use of that groundwater by making surface water available to water users.

* Water Availability Modeling (WAM) Assessment Report. Prepared by KSA Engineers. Inc. and others for the
Texas Natural Resource Conservation Commussion. Appendix H. Channel Losses and Groundwater Interaction
Modeling Assumptions. March 2002.
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The applicant indicates that the releases of stored water down the bed and banks of Cypress
Creek to the diversion point may contribute to recharge of groundwater resources.

The amount of water authorized to be released from Lake O’ the Pines for downstream diversion
by the NETMWD will be the same whether that water is used by the NETMWD or by the City
of Marshall. Thus, the use of water by the City of Marshall will have no greater effect on
groundwater resources or groundwalter recharge than the use of water by NETMWD. Therefore,
the Executive Director concludes that there is no potential groundwater issue involved with this
application.

Consistency with Regional and State Plan

Water right applications are only granted if the application addresses a water supply need in a
manner that is consistent with the state water plan and the relevant regional water plan, unless
the Commission determines that conditions warrant a waiver of this requirement. The purpose of
the state and regional water plans is to assess the likely future use of water and to develop
strategies for meeting water supply shortfalls. The state and regional water plans simply do not
address every possible change in individual water rights.

The Executive Director notes that the 2006 North East Texas Regional Water Plan identifies
tota] water demand for the City of Marshall at 5,559 acre-feet in 2060. Marshall’s current

supplies consist of 16,000 acre-feet under COA 04-4614 and 9,000 acre-feet from NETMWD
under the contract in this proposed amendment. ’

NETMWD indicates that the Regional Water Plan identifies a projected shortage of over 13,000
acre-feet water in Harrison County in 2060. Given that projected shortage, the City of Marshall,
who has contracted with NETMWD for this portion of water, has an interest in securing
additional water rights. NETMWD also indicates that providing 9,000 acre-feet of water to the
City of Marshall 1s included in the 2006 North East Texas Regional Water Plan, and the project
is therefore consistent with the state and regional water plans. The Executive Director concludes
that either conditions warrant a waiver of the consistency determination, or the requested
amendment is consistent with the relevant regional water plan and the state water plan.

Avoidance of Waste and Achievement of Water Conservation

The Commission has adopted rules to specify the type of water conservation plans that will be
required for amendments to existing water rights in 30 TAC §295.9(a)(4). The applicant is not
increasing the amount of its appropriation. The applicant is seeking an exempt interbasin
transfer authorization for 9,000 acre-feet of water per year for municipal and industrial purposes
to allow the City of Marshall to provide walter to its customers in that portion of Harrison County
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in the Sabine River Basin when its own water right cannot be diverted. The applicant has
submitted water conservation and drought contingency plans. Staff has reviewed the plans and
finds that the applicant will achieve water conservation and avoid waste. A memo addressing the
water conservation and drought contingency plans is attached to this memo.

Conclusion

This application seeks authorization for an exempt interbasin transfer pursuant to Water Code
§11.085(v)(4). Under the City of Marshall court of appeals opinion, no notice is required for this
application. The application does not seek an increase in either the amount of water diverted, or
the rate of diversion. The application does not raise any issues of beneficial use, detriment to the
public welfare, groundwater effects, consistency with the state and regional water plans,
compliance with administrative requirements, or avoidance of waste and achievement of water
conservation. Commission rules allow this application to be processed without notice.
Therefore, the Executive Director recommends that no notice be issued for this application.
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i Kathieen Hartnett White. Chairman

] K. B. “Ralph” Marquez. Commissioner
‘ Larry k. Soward. Commussioner
Glenn Shankle, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution
August 8, 2005

Mr. Walt Sears, Jr., General Manager
Northeast Texas Municipal Water District
P.O.Box 955

Hughes Springs, Texas 75656

Re: Administrative Review

Northeast Texas Municipal Water District’s April 2005 Water Conservation and
Drought Contingency Plan

~ Dear Mr. Sears:

The Texas Commission on Environmental Quality (TCEQ) has completed its review of the above
referenced water conservation and drought contingency plan. The plan, required by TCEQ rules in
Title 30 Texas Administrative Code (TAC) Chapter 288, was received on December 7; 2004.

Title 30 TAC Chapter 288.30(1) states:

The holder of an existing permit, certified filing, or certificate of radjudicaﬁ.o,n for the
appropriation of surface water in the amount of 1,000 acre-feet a year or more for
municipal, industrial and other non-irrigation uses shall develop, submit and

implement a water conservation plan meeting the requirements of Subchapter A of this
Chapter.

TCEQ records indicate that North Texas Municipal Water District holds a water right for the
amount of 1,000 acre-feet or more for municipal use.

Title 30 TAC Chapter 288.30(5)(A) states:

For retail public water systems providing water service to 3,300 or more connections

shall submit a drought contingency plan meeting the requirements of Subchapter B of
- this chapter to the executive director.

TCEQ records indicate that North Texas Municipal Water District provides water service to
3.300 or more connections.

The submitted plan meets the minimum requirements for municipal and wholesale use by 2
public water supplier as defined in TCEQ Rules. Title 30 TAC Chapters 288.5 and 288.22, the

- ~aanan 1ann - Temtnmvmai wdAdvace: uninn Frna ctats +v nie
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Re: Administrative Review

Northeast Texas Municipal Water District’s April 2005 Water Conscrvation and Drought
Contingency Plan

plan is declared administratively complete.

Please be advised that in accordance with Title 30 TAC Chapter 288, the next revision of water
conservation and drought contingency plans shall be updated, adopted, and submitted to TCEQ
no later than May 1, 2009. Additionally, any future revised water oonf;ervau on md drought
contingency plans shall be submitled to TCEQ within 90 days of adopt]on )

Should you have any questions, the Resource Protection Team can be reached at (512) 239-4691.

Sincerely,

Dean Minchillo, Water Conservation Specialist
Resource Protection Ream
Water Supply Division

MC-160



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
INTEROFFICE MEMORANDUM

TO: Chief Clerk DATE: June 20, 2008
THRU: -Jliana Delgado, Team Leader

‘Water Rights Permitting Team
FROM: Ron Ellis, Project Manager

Water Rights Permitting Team

SUBJECT: Northeast Texas Municipal Water District
Docket # 2008-0791-WR
ADJ 4590
CN601368368
RN103186771
Application No. 04-4590B to Amend Certificate of Adjudication No. 04-4590
TWC §11.085
Cypress Creek, Cypress Basin and Sabine River Basin
Marion and Harrison Counties

Below is the caption for this application:

Consideration of the public notice required for Northeast Texas Municipal Water
District's application to amend Certificate of Adjudication No. 04-4590 to authorize the release and
exempt interbasin transfer of 9,000 acre-feet of Lake O’ the Pines water per year for municipal and
industrial purposes from the Cypress Basin to that part of the City of Marshall’s service area located in
the Sabine River Basin within Harrison County. The water will be conveyed using the bed and banks of
Cypress Creek and diverted at the City of Marshall’s diversion point on Cypress Creek authorized under
Certificate of Adjudication No. 04-4612, pursuant to a Raw Water Purchase Contract with the City of
Marshall. Northeast Texas MWD [Applicant] owns Certificate of Adjudication No. 04-4590 which
authorizes the Owner to store 251,000 acre-feet of water in Lake O’ the Pines on Cypress Creek, Cypress
Basin, for in-place recreation purposes and to divert and use not to exceed 42,000 acre-feet per year from
Lake O’ the Pines and Lake Bob Sandlin on Cypress Creek, Cypress Basin, for municipal and domestic
purposes and to divert and use not to exceed 161,800 acre-feet of water per year from Lake O’ the Pines
and Lake Bob Sandlin for industrial purposes of which no more than 10,000 acre-feet of water per year
may be from Lake Bob Sandlin. ©wner 1s authorized interbasin transfer of not to exceed 18,000 acre-feet
of water per year for industrial purposes and not to exceed 20,000 acre-feet per year [or municipal and
industrial purposes in the Sabine River Basin and is also authorized to use the bed and banks of Cypress
Creek below Lake O’ the Pines to convey and deliver water to downstream diversion points. [This right
has a priority date of September 16, 1957. Several diversion rates and special conditions apply. The
Commission will also consider requests for hearing or reconsideration, related responses and replies, and
public comment.] The Executive Director recommends that no public notice be required for this
application. (Kellye Rila, Todd Chenoweth. Robin Smith)
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
P.O. Box 13088, MC-160 ii, 50 2007
Austin, Texas 78711-3088 —
Telephone No. (512) 239-4691 FAX (512) 239-4770% 1 =0 RIGHTE PERIIT TG

APPLICATION FOR AMENDMENT TO A WATER RIGHT

p T REQUTRING MATLED AND PUBLISHED NOTICE
& & NOT REQUIRING MAILED AND PUBLISHED NOTICE
R Reference Texas Administrative Code § 295.158(b) or (¢)

Notice: This form will not be processed until all delinquent fees and/or penalties owed to the TCEQ or the Office of the

Attorney General on behalf of the TCEQ are paid in accordance with the Delinquent Fee and Penalty Protocol.

Customer Reference Number (1f issued): CN 601368368

Note: If you do not have a Customer Reference Number, complete Section II of the Core Data Form (TCEQ-10400) and submit it with tlus application.

1.

Uy

Name: Northeast Texas Municipal Water District
Address: P.O. Box 955, Hughes Springs. Texas 75656

Email Address: netmwd(@aol.com Fax: (903)639-2208

Applicant owes fees or penalties?

No.

If yes, provide the amount and the nature of the fee or penalty as well as any identifying number:

N/A

Certificate of Adjudication No. 04-4590

Stream: Cypress Creek Watershed: Cypress Creek Basin

Reservoir (present condition, if one exists):  Lake O' the Pines
County: Marion

Proposed Changes To Water Right Authorizations:

Pursuant to Texas Water Code § 11.085(\7)(4), the District seeks to amend Certificate of

Adjudication No. 04-4590. as amended. to authorize an exempt interbasin transfer of 9.000 acre-feet of

Lake O' the Pines water, per annum. from that portion of Harrison County located in the Cypress Creek

Basin to that portion of Harrison County located in the Sabine River Basin. On February 1. 2006. the City

of Marshall entered into a raw water purchase contract with the District for the purchase of up to 9.000

acre-feet of water per annum from the District's rights in Lake O' the Pines.

This water will be diverted at

the City's existing diversion facilities located on Cypress Creek. Because the City of Marshall currently

serves and will serve customers in those portions of Harrison County located in both the Cypress Creek

Basin and the Sabine River Basin. it is requested that 9.000 acre-feet of water authorized under COA No.

04-4590. as amended. be available for use in all of Harrison County. including that portion located in the

Sabine River Basin. Please see the attached supplement for additional information.

5.

The District understands the Agency may require additional information in regard to the requested
amendment before considering this application.

The District has submitted the required fees herewith. Please advise if additional fees are
necessary. (Sections 295.131-295.139)

Form TCEQ-10201 (revised 5/06)
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Name (s1gn)

/@é / f 55’&%1’5‘,3

Name (pring) Name (printy

Name (S1gn)

Subscribed and sworn to me as being true and correct before me this Q‘l '&"‘ﬁay of (RU\ \/ , 2007.
b l

. NANCY STIRL Notary Pub&ig, State of Texas
% MNotary Public State of Texas

Commission Expires
AUGUST 17, 2008

Form TCEQ-10201 (revised 9/06) Page 2



/
SUPPLEMENT TO APPLICATION TO AMEND U(
CERTIFICATE OF ADJUDICATION NO. 04-4590, AS AMENDE-DA i Lmh =
NORTHEAST TEXAS MUNICIPAL WATER DISTRICT R e 22

In addition to the TCEQ Application Form (Form 10201), a narrative description of the
amendment sought with this application is found below.
attached to this application: :

The following documents are also
A. Certificate of Adjudication No. 04-4590, as amended
B. Northeast Texas Municipal Water District ("the District") Raw Water Purchase Contract

by and between the District and the City of Marshall ("Marshall") and Supplemental
Agreement by and between the District and the City

C. TCEQ's Acceptance for Filing of the Raw Water Purchase Contract

D. Marshall's Bed and Banks Notification Pursuant to 30 TAC 295.111(a)
E. Resolution Authorizing Application

L Background Information

The Northeast Texas Municipal Water District holds Certificate of Adjudication ("COA")
No. 04-4590, as amended, which authorizes, in part, the District to store 251,000 acre-feet of
water in Lake O' the Pines ("LOTP") and divert and use water for domestic, municipal and
industrial purposes of use. LOTP is located on Cypress Creek in the Cypress Creek River Basin.
A copy of COA No. 04-4590, as amended, is provided as Attachment- A. On February 1, 2006,
the District entered into a raw water purchase contract (the "Contract") with Marshall for the sale
of up to 9,000 acre-feet of water per annum from the District's rights in LOTP. A copy of this
Contract is provided as Attachment B. The Contract contemplates that the water provided under
the Contract will be made available to Marshall "at a point in Big Cypress Bayou immediately
below the outfall of LOTP" and that Marshall will .divert such water at Marshall's existing
diversion point on Cypress Creek, as authorized in COA No. 04-4614, as amended.

On March 8, 2006, the District submitted a copy of the Contract to the Texas
Commission on Environmental Quality ("TCEQ") for approval pursuant to the  contractual
permit requirements in 30 TAC § 295.101. The Contract was accepted for filing by TCEQ staff
on June 28, 2006. A copy of TCEQ's letter accepting the Contract for filing is included as
Attachment C. Pursuant to 30 TAC § 295.111(a) and Texas Water Code § 11.042(a), the 9,000
acre-feet of water per annum released from LOTP for Marshall's use is authorized to be
conveyed down the bed and banks of Cypress Creek from LOTP to Marshall's existing diversion

facilities. A copy of the documents filed with TCEQ regarding this conveyance of stored water
down the bed and banks of Cypress Creek is provided as Attachment D.

1I. Applicant Information

Name of Applicant: The Northeast Texas Municipal Water District
Address: P.0O. Box 955, Hugh Springs, Texas 75656
Principal Contact: Mr. Walt Sears (General Manager)

Telephone: (903) 639-7538 :

Fax: (903) 639-2208



II1. Exempt Interbasin Transfer

Marshall is located in Harrison County, which is situated in both the Cypress Creek Basin
and the Sabine River Basin. Pursuant to Texas Water Code § 11.085(v)(4) and 30 TAC
295.13(c)(4), the District seeks to amend COA No. 04-4590, as amended, to authorize an exempt
interbasin transfer of up to 9,000 acre-feet of LOTP water, per annum, from that portion of
Harrison County located in the Cypress Creek Basin to that portion of Harrison County located
in the Sabine River Basin. This application does not request any additional appropriation of
State waters and no further changes are sought to COA No. 04-4590, as amended.

IV. Source of Supply

The source of water associated with this amendment is Cypress Creek and LOTP, an
impoundment on Cypress Creek.

V. Amount and Purpose of Diversion and Use

No amendment is sought regérding the amount and purposes of use cﬁrrently authorized
under COA 04-4590, as amended.

VI Diversion Information

Pursuant to the Contract, up to 9,000 acre-feet of water to be transferred from that portion
of Harrison County in the Cypress Creek Basin to that portion of Harrison County in the Sabine

River Basin will be diveited at Marshall's existing diversion facilities, as authorized under COA
04-4614, as amended. ‘

VIL. Surplus or Re-Use

Return flows resulting from this interbasin transfer will be returned through Marshall's
wastewater treatment plant and/or customer-owned treatment or disposal facilities to streams in
the both the Cypress Creek Basin and the Sabine River Basin, pursuant to any appropriate and
necessary regulatory authority authorizing such treatment and disposal.

VIII. Water Conservation and Drought Contingency

The District has adopted a Water Conservation Plan and Drought Contingency Plan
pursuant to the agency's regulations found in 30 TAC § 288. These plans have been submitted to

TCEQ. Likewise, Marshall's water conservation and drought contingency plans have been
submitted to TCEQ.

IX. Administrative Requirements and Fees

This application provides relevant information to address the administrative requirements
of 30 TAC § 295, Subchapter A and the requirements of Texas Water Code Chapter 11. In
accordance with 30 TAC § 295.131 and other TCEQ rules relating to fees, the District is
submitting payment of $100.00 with this application. With filing this application, the District

8]



requests a determination of any additional fees that may be required. Upon receipt of such
determination, the District will forward such fees to the Commission.

X Additional Information

To the extent additional information regarding the District's pending application is
required, please contact the District's General Manager, Walt Sears.

(§R)



TmvoTHY L. BROWN
ATTORNEY AT LAW
1600 West 38th Street, Suite 206
Austin, Texas 78731

Telephone (512) 371-7070 Telecopier (512) 450-0389

April 17, 2008
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Mr. Ron Ellis

Project Manager MC-160 r -
Water Righis Permitting Team
Water Rights Permitting & Availability Section
Texas Commission on Environmental Quality
P.O. Box 13087 '

Austin, Texas 78711
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RE: Application by Northeast Texas Municipal Water District to Amend

Certificate of Adjudication No. 04-4590

Dear Ron:

Thanks for your letter of April 4, 2008, in which you ask certain questions about notice of
our application and details about Marshall’s point of diversion. In essence, you ask us whether the
Northeast Texas Municipal Water District (“District”) would agree to give notice of the application
or, if not, to address the questions in your letter. The District does not wish to give notice, believing

it is not required due to the nature of the application. Consequently, we are happy to provide these
responses o your questions.

First, I must observe that the nature of your questions suggests that the agency understands
our application to being a request under Water Code § 11.122(b). This is not the case. Rather, we
are proceeding under the Interbasin Transfer statute, specifically Water Code § 11.085(v)(4). That
statute has been interpreted by the Commission previously and ruled upon in the original Marshall
controversy with the City of Uncertain. The Commission’s prior ruling was that an interbasin
transfer application under § 11.085(v)(4) did not require notice or the opportunity for a contested
case hearing. When appealed, the Third Court of Appeals concurred with the Commission’s
construction of the statute by affirming the Commission’s action in that matter. Since that specific
issue was not appealed to the Texas Supreme Court, it, therefore, became final and non-appealable.
Thus, it is unnecessary for the Commission to require the District’s § 11.085(v)(4) IBT application
to address the limited public interest criteria identified by the Supreme Court in its opinion related
to the City of Marshall’s § 11.022(b) amendment seeking an additional purpose of use.

Nevertheless, in order 1o expedite the agency’s review, and to get this matter resolved as



Mr. Ron Ellis
April 17, 2008
Page 2

quickly as possible, we now commence to answer your questions, which will addressed in the order
presented. Asnoted below, we request that the District’s application be placed on the Commission’s
agenda for its decision as soon as possible, assuming the Executive Directot continues to take the
position that this application is governed by the Supreme Court’s decision in the City of Marshall

case related to § 11.022(b)applications. Otherwise, we request that this amendment be issued
without further delay.

Question 1: You ask that we confirm whether the application meets the admimistrative
requirements for an amendment pursuant to Water Code Chapter 11 and 30 TAC.§§ 281, 295 and
297. This application seeks one thing: to use Cypress Basin water in the Sabine Basin, because
Marshall’s service area is located in both basins. This comports with the interbasin transfer statute
which provides an exemption from any number of requirements in § 11.085, including the notice and
hearing requirements of that statute. In view of the material included in our application, we answer
your question that our application conforms to both the Water Code and the Commission rules. If,
however, you believe additional information is necessary in order for the District’s application to
conform to the statutory or regulatory requirements related to IBT applications, please notify me as
soon as possible so that the District may further supplement its application.

Question 2: You request that we discuss how the proposed application is a beneficial use of
water as defined in the Water Code. If this was a new appropriation, then the question would be
timely. However, the application is not a new application. It seeks permission to use water already
appropriated and permitted for municipal and industrial purposes in that portion of Harrison County
Jocated outside of the Cypress Creek Basin. This application meets the criteria of being for a
beneficial use for the reason that the water right is already authorized for municipal and industrial
use. In this regard, no change is being proposed.

Question 3: You request that we explain how the proposed amendment is not detrimental to
the public welfare. Our application is not detrimental to the public welfare for the reason that the
municipal and industrial use for which the water will be used by the City of Marshall are already
authorized under the water right. More specifically, the issue of whether the District’s request to use
water for municipal and industrial purposes is not detrimental to the public welfare was resolved
back in the 1950s, when the Commission originally granted the District’s appropriation for the
storage of water in and use of water from Lake O’the Pines. As stated above, the only change the
application seeks is to allow the City of Marshall to receive the water it is purchasing under the
District’s existing water right and to make and use of the water in that portion of Harrison County
outside of the Cypress Creek Basin. Furthermore, when the Lake O’the Pines permit was originally

granted, the issue of whether the municipal and industrial uses were not detrimental to the public
welfare was affirmatively resolved.

Question 4: Next, you ask about the effects, if any, of the proposed amendment on



Mr. Ron Ellis
April 17, 2008
Page 3

groundwater or groundwater recharge. As noted in the 2007 State Water Plan, groundwater in this
portion of the state is of limited value both in terms of quantity and quality. However, if anything,
the granting of the amendment may-have a positive effect on groundwater or groundwater recharge
in this area of the state. This is because when stored water is requested by Marshall, the District will
make releases from Lake O’the Pines. The water will then flow down gradient to the Marshall point

of diversion, during which time the water will have an opportumty soak into the streambed and
possibly recharge groundwater resources in the area.

Question 5: You then ask how the proposed amendment addresses a water supply need in a
manner consistent with the state water plan or the applicable approved regional water plan for any
area in which the proposed appropriation is located or, as an alternative, describe the conditions that
warrant a waiver of this requirement. As with all the other questions, the inapplicability of this
question is revealed through use of the term “proposed appropriation” in the question. As explained
above, this application does not seek a new appropriation of water. Merely, it seeks use of an
existing appropriation of water Harrison County, which lies in both the Sabine and the Cypress
Creek Basins. Nevertheless, the application is consistent with both the state and the regional water
plans. Those plans include water from Lake O’the Pines for use in Harrison County and Northeast
Texas. According to the data provided in the 2006 North East Texas Regional Water Plan, as
approved by the Texas Water Development Board, water demands for this region are projected to
increase, specifically for municipal, manufacturing, and steam-electric purposes of use. Further, it
is estimated that the region’s population will grow nearly 72 % (from a population of 704,171 in
2000to0 1,213,000 by 2060). Logically, with this projected population growth, the total demand for
water is expected to increase by 277,900 acre-feet over the next 50 years. Harrison County is
projected to have a water shortage of over 13,000 acre-feet by 2060. It is also noteworthy that the
current 2007 “State: Water Plan highlights an expected increased demand for municipal,
manufacturing and steam-electric purposes of use. In conclusion, we call your attention to the

regional water plan and note that approval of this amendment will specifically 1mplement aportion
of the approved regional water plan. See Table 4.29.

Thus, based on the identified need in both the regional water plan and the state water plan
for additional water supplies, particularly for municipal and industrial purposes, the City of Marshall
entered into a water supply contract with the District so as to secure additional supplies and to ensure
that its water may be put to the most efficient use possible. By securing industrial use water that will

not require treatment, economic savings will occur as opposed to treating municipal water and then
using it for industrial use purposes.

Question 6: You ask that evidence be provided that reasonable diligence will be used to avoid
waste and achieve water conservation as defined in the Water Code. Reasonable diligence will be
used to avoid waste because the diverter is the City of Marshall which has both a water conservation
plan and a drought contingency plan. These plans have been reviewed by the Commission
previously and deemed satisfactory. The District has no reason to doubt that Marshall will not




Mr. Ron Ellis
April 17,2008
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comply with its plans.

Question 7: Finally, you ask for an explanation of how the proposed amendment will or will
not impact water right holders or the environment. There will be no impact water rights holders or
the environment because the application deals with water already appropriated and impounded in
Lake O’the Pines. On request from the City of Marshall, releases of such appropriated water from
storage will be made into Cypress Creek, to flow downstream to the Marshall point of diversion.
If anything, the on-stream environment between Lake O’the Pines and the City’s existing diversion
point on Cypress Creek will be benefited by the District’s release of water from storage down
Cypress Creek for the City’s subsequent diversion.

Lastly, you provide us with a map and ask that we confirm that the City’ existing diversion
point is correctly marked. We have confirmed that the information you have afforded related to
latitude and longitude of the City’s existing diversion point is correct. Additionally, the City’s point
of diversion, as referenced in its existing Certificate of Adjudication No. 04-4614, as amended, is
“at a point on Cypress Creek in the A. Abrams Survey 275, Abstract 25, Harrison County.”
However, the District does not believe this information is necessary in order to grant the requested
IBT authorization. The City’s diversion point has not changed, and it has been specifically
referenced in that certain “Northeast Texas Municipal Water District Raw Water Contract” dated
February 1, 2006, which was submitted to the Commission for approval on March 8, 2006, by the
District, and which has been approved by the Commission by letter of June 28, 2006. This Contract,
which has been assigned Water Supply Contract No. 12029 by the Commission, includes a reference
to the City’s diversion point, in compliance with agency rules at 30 TAC 295.101(b)(4). Given that
it has been determined that the Contract meets the Commission’s Water Supply Contract regulations
related to releases of water from storage, authorization of this diversion point by way of the District’s
pending application is not necessary or appropriate.

If you have any questicns about any of these responses, please do not hesitate to give me a
call. Again, the District does not believe the inquiries made to it, or the responses made herein, have
any bearing on its application—this is not a Water Code § 11.122(b) application to which these
inquiries may otherwise apply; instead, the District’s application is a Water Code § 11.085(v)(4)
application to which these inquiries do not apply. If the Executive Director’s staff persist in its
determination that the Supreme Court’s decision in the City of Marshall case applies to the District’s
exempt IBT application, we request that the application be placed on a Commission agenda for
consideration by the Commissioners at the earliest opportunity. Otherwise, we request that the
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application be granted at the earliest opportunity.
Sincerely,
W @’\«9%
Timothy L. Brown

Attorney for the Northeast Texas
Municipal Water District

cc: General Manager
Martin Rochelle
Rick Lowerre



North East Texas Regional Water Plan

Table 4.29 — Water Supplies and Demands for Northeast Texas Municipal Water District

SUPPLIES (ac-ft/yr) 2010 2020 2030 | 2040 2050 2060
Lake O" The Pines 175,892 | 174,902 | 173,912 | 172,922 | 171,932 } 170,942
Lake Bob Sandlin 12.000 | 12,000 ] 12,000 ] 12,000 12,000 12,000
Johnson Creek Lake 6,668 |° 0,668 6,668 6,668 6,668 6,668
Lake Monticello 10.000 | 10,000 | 10,000 ] 10,0001 10.000 | 10.000
Swauno Creek 4.500 4,500 4,500 4 500 4.500 4.500
[TOTAL 209,060 | 208.070 | 207,080 | 206,090 | 205,100 | 204,110
DEMANDS (ac-ft/yr) 2010 2020 2030 2040 2050 2060
Contractual:
Avinger - - 1116 1,016 11161 1,16] 1,016 1,116
Daingerfield 7,606 7,606 7,606 | - 7,606 7.606 7,606
Hughes Springs 4,158 4,158 | 4,158 4,158 4.158 4,158
Jeflferson 7,031 7,031 7,031 7,031 7.031 7,031
Lone Star 3482 3482] 3482 3482| 34821 3482
Longview ] 20,0001 20,000 | 20,000 ] 20,000 | .20,000| 20,000
Marshall 9000 | 9,000] 9,000 9,000 9,000] 9,000
Ore City 1,004 1,994 1,994| 1,994] 1,994] 1,994
Pittsburg 10,347 | 10,347 ] 10347 10,347 10,347 | 10,347
Harleton WSC 55 55 55 55 55 55
Mims WSC 801 801 801 801 801 801
Tryon Road SUD 2263 2263] 2263| 2263] 2263| 2263
Diana 739 739 739 739 739 739
[ Glenwood WSC 419 419 419 419 419 419
[ NETMWD South Side 775 775 775 775 | 775 775
Manufacturing 32,4001 324001 32400| 32,400 ] 32,400 32400
Steam Electric 58,900 | 58.900| 58,900 58900] 58,900 | 58,900
TOTAL 161,086 | 161,086 | 161,086 | 161,086 | 161,086 | 161,086
| SURPLUS (ac-ft/yr) 2010 2020 2030 | 2040 2050 | 2060
| TOTAL 47.974 | 46,984 | 45994 | 45,004 | 44,014 | 43.024

4.3 (h) Sabine River Authority

The Sabine River Authority (SRA) holds water rights in Lake Fork (Wood and Rains Counties)
and Lake Tawakoni (Hunt, Rains, and Van Zandt Counties). The SRA supplies the cities of
Commerce. Edgewood, Emory, Greenville, Quitman, Kilgore, Longview, Point. West Tawakoni,
Wills Point. the Ables Springs WSC, Cash WSC, Combined Consumers WSC, Community
Water Company, MacBee WSC and South Tawakoni, as well as industry.

Several of the Sabine River Authority’s cusiomers have water shortages, all caused by contract
expiration or inadequate contract amounts. Approximately 79 percent of the firm water supply



Buddy Garcia. Chairman
Larry K. Soward. Commussioner

Brvar: W. Shaw, Ph.b.. Commissioner

Glenr: Shankle. Lxecutive Direcior

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Frotecting Texas by Reducing and Preveniing Pollution
April 4. 2008

Mr. Walt Sears

Northeast Texas Municipal Water District
P.O. Box 955

Hughes Springs, TX 75656

CERTIFIED MALL

RE: Northeast Texas Municipal Water District
ADI 4590
CN601368368, RIN103186771, RN103186482

Application No. 04-4590B for an Amendment to Certificate of Adjudication No. (04-4590
TWC §11.085

Cypress Creek, Cypress Basin
Marion and Harrison Counties

Dear Mr. Sears:

This acknowledges receipt, on July 30,2007, of the referenced application and fees in the amount 0f $102.50
(Receipt No. R755486, enclosed).

The Commission is reviewing notice requirements for water right amendment applications pursuant to Texas
Water Code (TWC) §11.122(b). On Friday, January 18, 2008, the Commission decided that in order to
determine if an amendment application requires notice, staff must corisider how an application addresses the
relevant public interest criteria described in TWC §11.134 and outlined by the Texas Supreme Court in the

case of Marshall v. Uncertain as well as how the proposed amendment will impact water right holders or the
environment beyond and irtespective of the fact that the water right can be used to its Tull authorized amount.

Therefore, staff is requesting responses to ltems 1-7 below. In Jieu of providing responses and because of the
uncertainty on what is covered by the Marshall decision, the Applicant may agree 10 the issuance of notice.

17 you elect to proceed without agreeing 1o notice, additional information is required.

Confirm whether this application meets the administrative requirements for an amendment o a water use
permit pursuant Lo TWC Chapter 17 and Title 30 Texas Administrative Code (TAC) §§ 281, 295, and 297,

An amendment application should include, but is not limited to, a sworn application, maps, compleled
conservation plan. fees, etc.

9

Discuss how the proposed amendment is a beneficial use of the water right as defined m TWC §11.002
and listed in TWC §11.023. Identify the specific proposed use of the water (e.g., road construction,
hydrostatic testing. etc.) for which the amendment is requested.

Explain how the proposed amendment is not detrimental o the public welfare. Consider any public

welfare matters you think might be relevant o a decision on the application. Examples couid include
concems related 10 the well-being of humans and the environment.

P.O. Box 13087  ®  Austin, Texas 78711-3087 ¢ 512-239-7000 ¢ Internet address: www.iceq.state.tr.us



M.

Walt Sears

April 4. 2008
Page 2 of 2

I

Discuss the effects. if any. of the proposed amendment on groundwater or groundwater recharge.

Describe how the proposed amendment addresses a water supply need in @ manner that is consistent with
the state water plan or the applicable approved regional water plan for any area in which the proposed
appropriation is located or, in the alternative, describe conditions that warrant a waiver of this requirement.
The stale and regional water plans are available for download at this website:
htip://www.twdb.state.tx. us/RWPG/planning_page.asp.

Provide evidence that reasonable diligence will be used to avoid waste and achieve waler conservation as
defined in TWC §11.002. Examples of evidence could include, but are not limited 1o, a water conservation
plan or, if required. a drought contingency plan, meeting the requirements of 30 TAC §288.

Explain how the proposed amendment will or will not impact water 1ight holders or the environment
beyond and irrespective of the fact that the water right can be used to its full authorized amount.

The responses will be reviewed by the Executive Director's staff to make a determination of the application's
notice requirement. The staff-recommended notice determination will then be set on Commissioner's Agenda

for consideration. In lieu of responding to Items 1-7 above you may agree to notice. If you elect to proceed
with notice, fees will be determined.

Please provide the information requested above or inform us of your decision to proceed with notice by May 5,
2008, or the application may be returned pursuant to 30 Texas Administrative Code §281.18.

In addition to the information requested above, the following information is required before the application can
be declared administratively complete.

Examine the enclosed map and confirm that the diversion point is marked correctly and that the latitude

and longitude are correct. If the point is incorrectly marked, submit a USGS 7.5 minute topographic map
showing the correct location and give the correct latitude and longitude.

Provide the bearing and distance from a General Land Office survey comer for the proposed diversion
point,

If you have any questions concerning this application, please contacl me at (512) 239-1282 or by email at
roellis@tceq.state.tx.us.

Sincerely, .

TN

Ron Ellis, Project Manager

Mail Code 160

Water Rights Permitting Team

Water Rights Permitting & Availability Section

cC.

Tium Brown
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4 of 5 DOCUMENTS

City of Marshall and Texas Commission on Environmental Quality (formerly Texas
Natural Resources Conservation Commission), Appellants v. City of Uncertain;
Caddo Lake Area Chamber of Commerce and Tourism; Greater Caddo Lake Asso-
ciation; Caddo Lake Institute; John T. Echols; and Barry L. Bennick, Appellees

NO. 03-03-00154-CV

COURT OF APPEALS OF TEXAS, THIRD DISTRICT, AUSTIN

124 S.W.3d 690; 2003 Tex. App. LEXTS 8819

October 16, 2003, Filed

SUBSEQUENT HISTORY: Petition for review granted
by City of Marshall v. City of Uncertain, 2004 Tex.
LEXIS 603 (Tex., July 2, 2004)

Affirmed by, in part, Remanded by City of Marshall v.
City of Uncertain, 2006 Tex. LEXIS 526, 49 Tex. Sup. Ct.
J. 695 (Tex., 20006)

PRIOR HISTORY: [**1] FROM THE DISTRICT
COURT OF TRAVIS COUNTY, 53RD JUDICIAL
DISTRICT. NO. GN2-01217, HONORABLE SUZ-
ANNE COVINGTON, JUDGE PRESIDING.

DISPOSITION: Affirmed in Part; Reversed and Ren-
dered in Part.

COUNSEL: For Texas Commission: Mr. George Tho-
mas Bohl, Ms..Cynthia Woelk, Mr. Brian E. Berwick,
Assistant Attorney Generals, Texas Commission of Envi-
ronmental Quality, Austin, TX.

For City of Marshall: Ms. Martha S. Dickie, Minton,
Burton, Foster & Collins, PC, Austin, TX. Mr. Lambeth
Townsend, Mr. Martin C. Rochelle, Ms. Kathleen M.
McPartilin, Lloyd, Gosselin, Blevins, Rochelle, Baldwin
& Townsend, PC, Austin, TX.

Mr. Richard W. Lowerre, Lowerre & Kelly. Austin, TX.

JUDGES: Before Chief Justice Law, Justices Kidd and
Puryear.

OPINION BY: Mack Kidd

OPINION

[*691] This 1s a suit for judicial review of a Texas
Commission on Environmental Quality (the "Commis-

sion") order granting an amendment to a water right
permit submitted by the City of Marshall ("Marshall")
[*692] without providing the opportunity for a con-
tested-case hearing to the City of Uncertain, the Caddo
Lake Area Chamber of Commerce and Tourism, the
Greater Caddo Lake Association, the Caddo Lake Insti-
tute, Johm T. Echols, and Barry L. Bennick (collectively,
"appellees”). The district court reversed the Commis-
sion's order and remanded the cause to the Commission
to provide appellees a contested-case hearing. The
Commission and Marshall appeal from the district court's
judgment. We will affirm in part and reverse and render
in part. '

BACKGROUND AND PROCEDURE

Marshall is located in Harrison County, Texas,
which is located partially within the Cypress Creek Basin
" and partially within the Sabine River Basin. In 1947,
the Texas [**2] Board of Water Engineers granted Mar-
shall a water permit authorizing it to divert water from
Cypress Creek. > In 1986, following a water rights adju-
dication proceeding, the Texas Water Commission issued
Marshall a certificate of adjudication * that authorized
Marshall to divert 16,000 acre-feet of water from Cy-
press Creek for municipal purposes.

1 Cypress Creek flows into Caddo Lake, which
has been designated a "Wetland of International
Importance” by the Ramsar Bureau, an agency
established by the international treaty known as
the Ramsar Convention on Wetlands. The U.S.
Fish & Wildlife Service has assigned the highest
priority level for acquisition and preservation to
the Caddo Lake wetlands.

2 Marshall's permit was amended in both 1957
and 1970.



124 S.W.3d 690, *; 2003 Tex. App. LEXIS 8819, **
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3 A certificate of adjudication is essentially a
water right permit that has been subjected to a
water rights adjudication proceeding. See Water
Rights Adjudication Act. Tex. Water Code Ann.
§8 71.301-.341 (West 2000 & Supp. 2003). For
ease of reference, and because the principles we
will discuss apply equally to water right permits
and certificates of adjudication, we will refer to
Marshall's certification of adjudication as a per-
mit.

[**#3] In 2001, Marshall applied to the Commission
for an amendment to Marshall's permit. Marshall sought
recognition of its historical practice of providing water to
its customers in that portion of Harrison County located
within the Sabine River Basin in addition to its existing
authorization to provide water to its customers in that
portion of Harrison County located within the Cypress
Creek Basin (the "“interbasin transfer"). Marshall also
requested authorization to use water for industrial use, in
addition to its existing authorization to use water for mu-
nicipal use. * '

4  Commission rules define "municipal use" as
"the use of potable water within a community or
municipality and its environs for domestic, rec-
reational, commercial, or industrial purposes." 30
Tex. Admin. Code § 297.1(30) (2003). Under the
1986 permit, Marshall was permitted to sell water
for industrial use, but only after treating the water
to make it potable. Obtaining an authorization for
industrial use would allow Marshall to sell un-
treated water to industrial users.

[**4] The Commission determined that Marshall's
amendment was not subject to the general notice and
hearing procedures of sections //.132 and 11.133 of the
Texas Water Code for two reasons. See Tex. Water Code
Ann. §§ 11.132-.133 (West 2000). First, the Commission
determined that Marshall's request for recognition of its
practice of selling water to customers in both the Cypress
Creek Basin and the Sabine River Basin was the exact
type of transfer contemplated by the legislature when it
drafted section 11.085(v)(4) of the water code. See id. §
11.085(v)(4) (West Supp. 2003). * The Commission de-
termined [*693] that under the language of section
11.085(v)(4), Marshall's requested interbasin transfer was
exempted from the requirements of notice and the oppor-
tunity for a contested-case hearing.

5 Section 11.085 of the water code is entitled
"Interbasin Transfers,” and subsection (a) pro-
vides:

No person may take or divert any state water
from a river basin in this state and transfer such
water to any other river basin without first apply-

ing for and receiving a water right or an amend-
ment to a permit, certified filing, or certificate of
adjudication from the commission authorizing the
transfer.

Tex. Water Code Ann. § [1.085(a) (West
Supp. 2003). Subsections (b) through (uj are pro-
visions involving penalties, notice, public meet-
ings, fees, and other requirements. See id. §
11.085(b)-(u). The applicable portion of subsec-
tion (v) provides:

The provisions of this section, except subsec-
tion (a), do not apply to:

(4) a proposed transfer from a basin to a
county or municipality or the municipality's retail
service area that is partially within the basin for
use in that part of the county or municipality and
the municipality's retail service area not within
the basin.

Id. § 11.085(v)(4).

[**5] Second, the Commission determined that
Marshall's request for the addition of an industrial use
was an amendment covered by section [1.122(b) of the
water code. See id. § 11.122(b) (West Supp. 2003). °©
Except for an amendment that "increases the amount of
water authorized to be diverted or the authorized rate of
diversion," section /1.122(b) mandates approval of
amendments that "will not cause adverse impact on other
water right holders or the environment on the stream of
greater magnitude than under circumstances in which the
permit . . . that is sought to be amended was fully exer-
cised according to its terms and conditions as they ex-
isted before the requested amendment." /d. According to
the Commission's reading of section //./22(b), the de-
termination of whether an amendment will have "adverse
impacts on other water right holders or the environment
on the stream" is to be made by the Commuission, without
notice or a hearing. Therefore, following a review of
Marshall's application, the Commission determined that
approval of Marshall's amendment application would not
result in a greater magnitude of adverse impacts.

6 Section 11.122(b) provides:

Subject to meeting all other applicable re-
quirements of this chapter for the approval of an
application, an amendment, except an amendment
to a water right that increases the amount of water
authorized to be diverted or the authorized rate of
diversion. shall be authorized if the requested
change will not cause adverse impact on other
water right holders or the environment on the
stream of greater magnitude than under circum-
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stances i which the permit, certified filing, or
certificate of adjudication that is sought to be
amended was fully exercised according to its
terms and conditions as they existed before the
requested amendment.

Id. § 11.122(b) (West Supp. 2003).

[**6] Following these two determinations, the ex-
ecutive director of the Commission approved Marshall's
requested amendment without published or mailed notice
of the application. 7 On March 25, 2002, the Commission
mailed notice of the executive director's final approval of
Marshall's application to interested parties. On April 4,
2002, appellees filed a motion to overturn the executive
director's decision and a motion for rehearing with the
Commission. The Commission subsequently denied both
motions. Appellees then sued both the Commission and
Marshall in the district court. In granting appellees' mo-
tion for [*694] summary judgment and in denying the
Commission's and Marshall's motions and cross-motions
for summary judgment, the district court concluded that
the Commission erred by determining that Marshall's
amendment application could be approved without notice
or the opportunity for a contested-case hearing and by
allowing the executive director to issue the order amend-
ing Marshall's water right permit.

7  The Commission determined that, under sec-
tion 5.122 of the water code, it could delegate the
power to approve Marshall's application to the
executive director because, according to the
Commission, the application was uncontested and
did not require an evidentiary hearing. See id. §
5.122(a) (West 2000).

[**7] The Commission and Marshall now argue in
three issues that the district court erred in determining
that (1) Marshall's application for authorization of an
interbasin transfer required notice and the opportunity for
a contested-case hearing, (2) Marshall's application for
an industrial use required notice and the opportunity for a
contested-case hearing, and (3) the Conmumission could
not allow the executive director to issue the order amend-
ing Marshall's permit. The Commission separately argues
that its actions were required by statute and therefore do
not fall within the category of individualized governmen-
tal determinations that would entitle appellees to argue a
constitutional due process deprivation. *

8 Because we determine that the Commission
incorrectly applied sections  5.122(a) and
11.122(b) of the water code. we need not address
this issue.

STANDARD OF REVIEW

Summary Judgment

When both parties move for summary judgment,
each party must carry its own burden as the movant
[**8) Guynes v. Galvesion County, 861 S.W.2d 861,
862, 36 Tex. Sup. Ct. J. 1046 (Tex. 1993); Jun v. Lloyds
& Other Various Insurers, 37 S.W.3d 59, 62 (Tex. App.--
Austin 2000, pet. denied). When the district court grants
one party's motion and denies the other's, the reviewing
court should determine all questions presented and ren-
der the judgment that the court below should have ren-
dered. Commissioners Court v. Agan, 940 S.W.2d 77, 81,
40 Tex. Sup. Ct. J. 355 (Tex. 1997); City of Fort Worth v.
Cornyn, 86 S.W.3d 320, 322 (Tex. App.--Austin 2002, no
pet.). The propriety of summary judgment is a question
of law; therefore, we review the trial court's decision de
novo. Texas Dep't of Ins. v. American Home Assurance
Co., 998 S.W.2d 344, 347 (Tex. App.--Austin 1999, no
pet.); see Natividad v. Alexsis, Inc., 875 S.W.2d 695, 699,
37 Tex. Sup. Ct. J. 722 (Tex. 1994). When a trial court's
order ‘granting summary judgment does not specify the
grounds relied upon, the reviewing court must affirm
summary judgment if any of the summary judgment
grounds are meritorious. FM Props. Operating Co. v.
City of Austin, 22 S.W.3d 868, 873, 43 Tex. Sup. Ct. J.
835 (Tex. 2000). Because appellees' [**9] motion for
summary judgment was based on two grounds, we must

affirm the judgment if either of the grounds has merit.
See id. '

Statutory Construction

Because this appeal requires us to interpret sections
11.085(v)(4) and 11.122(b) of the. Texas Water Code, we
restate the basic principles of statutory construction. In-
terpreting statutes is a legal matter also subject to de
novo review. Bragg v. Edwards Aquifer Auth., 7] S.W.3d
729, 734, 45 Tex. Sup. Ct. J. 375 (Tex. 2002); Texas
Workers' Comp. Comm'n v. Continental Cas. Co., 83
S.W.3d 901, 904 (Tex. App.--Austin 2002, no pet.). The.
overriding goal of statutory interpretation is to determine
the legislature's intent. Continental Cas. Co. v. Downs,
81 S.W.3d 803, 805, 45 Tex. Sup. Ct. J. 755 (Tex. 2002).
In order to ascertain legislative intent, we first look to the
plain and common meaning of the words used by the
legislature. Tex. Gov't Code Ann. § 311.011 (West 1998);
Argonaut Ins. Co. v. Baker, 87 S.W.3d 526, 529, 45 Tex.
Sup. Ct. J. 866 (Tex. 2002).

[*695] Statutes are interpreted by considering the
entire statute, not just disputed provisions. Thomas v.
Cornvn, 71 S.W.3d 473, 487 [**10] (Tex. App.-—-Austin
2002. no pet.). Disputed provisions are to be considered
in context. not in isolation. Continental Cas. Co.. 83
S.W.3d ar Y04 see Fitzgerald v. Advanced Spine Fixa-
tion Sys.. 996 S.W.2d 864, 866, 42 Tex. Sup. (1. J. 985
(Tex. 1999). When interpreting statutes. courls consider
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such things as the circumstances under which the statute
was enacted, former statutory provisions on the same or
similar subjects, and the consequences of a particular
construction. Kroger Co. v. Keng, 23 S.W.3d 347, 349,
43 Tex. Sup. Ct. J. 738 (Tex. 2000). We do not give one
provision an interpretation that is inconsistent with the
other provisions of the act. /d.

DISCUSSION

The district court concluded that the Commission
erred in determining that Marshall's application could be
approved without notice or the opportunity for a con-
tested-case hearing and by allowing the executive direc-

tor to issue the order granting Marshall's amendment. We .

will address the propriety of each of these rulings sepa-
rately. )

Notice and Hearing

Appellees argue that Marshall's application for a
permit amendment, which requested both a recognition
of an interbasin transfer and an authorization [**11] for
an industrial use, was subject to notice and hearing re-
quirements. Because each requested change implicates a
separate section of the water code--sections /1.085(v)(4)
and 11.122(b), respectively--we will address each issue
in turn.

The Interbasin Transfer

At issue first is whether Marshall's request for au-
thorization to transfer water from the Cypress Creek Ba-
sin and to use the water in both the Cypress Creek Basin
and the Sabine River Basin triggered the notice and hear-
ing requirements found in section [/.085 of the water
code. See Tex. Water Code Ann. § 11.085. Marshall's
application requested an amendment to its permit that
would "authorize the City to use its rights in that portion

of Harrison County located within the .Sabine River Ba-.

sin, in addition to its current authorization to use such
water in that portion of Harrison County located within
the Cypress Creek Basin."’

9 The approved amendment provided that Mar-
shall could divert water "from Cypress Creek for
municipal and industrial purposes within those
portions of Harrison County that are located
within the Cypress Creek Basin as well as those
portions of Harrison County that are located
within the Sabine River Basin."

[**12] Appellees argue that this requested amend-
ment required notice and the opportunity for a hearing
under the water code. Section [1.085(a) of the water
code states that no person may transfer water from one
river basin to another river basin without receiving au-
thorization. /d. § 11.085(a). Subscctions (b) through (u)

are provisions involving penalties, notice, public meet-
ings, fees, and other requirements. See id. § //.085(b)-
(u). Subsecrion (v) provides that "the provisions of this
section, except subsection (a)"--in other words, the pro-
visions of subsections (b) through (u)--do not apply to:

(4) a proposed transfer from a basin to a county or
municipality or the municipality's retail service area that
is partially within the basin for use in that part of the
county or municipality and the municipality's retail ser-
vice area not within the basin.

Id. § 11.085(v)(4).

All parties agree that under certain circumstances--
specifically, the exemptions [*696] laid out in subsec-
tion (v)--an application for an amendment authorizing an
interbasin transfer may be granted without adhering to
the notice and public hearing requirements. Appellees
argue, however, that Marshall's [**13] request for an
interbasin transfer authorization in this case was subject
to notice and hearing requirements for two reasons. First,
appellees argue that because Marshall's application also
sought an authorization for industrial use in addition to
an interbasin transfer, Marshall's amendment cannot
properly be disposed of under the language of section
11.085(v)(4). Because we believe that Marshall's applica-
tion can, and should, be bifurcated into two parts--the
interbasin transfer and the industrial use--and because
each part implicates a separate section of the water code,
we will address Marshall's request for an industrial use in
our discussion of section /1.122(b) below.

Appellees' second argument is that the exception
found in section 11.085(v)(4) does not apply to Marshall
because Marshall desires to sell water outside of its "re-
tail service area." Appellees argue that, because Marshall
sought to sell water outside of its city limits, Marshall
cannot qualify for the section 17.085(v)(4) exception
because Marshall requests a transfer not within its retail
service area.

Although "retail service area" is not defined in the
water code, nothing in the code suggests that a munici-
pality's [¥*14] retail service area must be restricted to its
city limits. Appellees further contend, however, that be-
cause there is no showing that the entirety of Harrison
County is within Marshall's retail service area, Marshall
should not be allowed to use the section [1.085(v)(4)
exception as a way to gain access to new customers out-
side of its city limits. '* What this argument overlooks,
however, is that the amendment request was designed to
recognize Marshall's historical practice of selling water
in hoth the Cypress Creek Basin and the Sabine River
Basin. Acceptance of appellees’ argument that a munici-
pality's retail service area must be the same both before
and after an amendment would vitiate the underlying
purpose of section /1.085(v)(4), which is to streamline
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the approval process and forego unnecessary hearings
where a municipality seeks authorization for interbasin
transfers within the municipality's retail service 'area.
Therefore, without evidence in the record that this
amendment was outside of Marshall's retail service area,
we agree with the Commission that section /1.085(v)(4)
applies.

10 For example, appellees point specifically to
Marshall's proposed sale of water to a power
plant located in Harrison County outside of Mar-
shall's city limits and located in the Sabine River
Basin rather than the Cypress Creek Basin.

[**15] Because section [1.085(v)(4) applies, Mar-

shall's application for an interbasin transfer authorization -

i1s not subject to the notice and hearing requirements
found in subsections (b) through (u) of section 11.085.
See Tex. Water Code Ann. § 11.085(b)-(11). ' We there-
fore sustain the point of error and hold that, because the
interbasin transfer was not subject to notice and hearing
requirements, the district court erred in granting appel-
lees' revised motion for summary judgment in this re-
gard. Next, we tumn to the issue of whether the request
for -an industrial use requires notice and the opportunity
for a hearing.

11 All parties agree that if an exception in sec-
tion 11.085(v) applies, then an amendment is not
subject to the general notice and hearing require-
ments found elsewhere in the water code. See
Tex. Water Code Ann. §§ 1/.132-.134 (West
2000 & Supp. 2003).

Addition of an Industrial Use

Appellees contend that section [¥*16] 11.122(b) of
the water code requires compliance [*697] with the
notice and hearing provisions found in sections /7.132
through 11.134. See id. §§ 11.122(b), .132-.134 (West
2000 & Supp. 2003). The Commussion and Marshall
respond that section /1.122(b) mandates approval of
Marshall's amendment, and therefore notice and hearing
are unnecessary. Section //./22(b) provides:

Subject to meeting all other applicable requirements
of this chaptef for the approval of an application, an
amendment, except an amendment to a water right that
increases the amount of water authorized to be diverted
or the authorized rate of diversion. shall be authorized if
the requested change will not cause adverse impact on
other water right holders or the environment on the
stream of greater magnitude than under circumstances in
which the permut, certified filing. or certificate of adjudi-
cation that is sought to be amended was fully exercised
according to its terms and conditions as they existed be-
fore the requested amendment.

id. § 11.122(b).

The appellees’ argument focuses on the very first
phrase in the statute: "Subject to meeting all other appli-
cable requirements of this chapter for the approval
[**17] of an application. . . ." See id. Specifically, appel-
lees argue that sections /7.1/32, 11.133, and 11.134 are
"applicable” sections that must be satisfied. Sec id. §§
11.132-.134. Section 11.]132 lists the notice procedure
and requirements, section /1./33 describes the hearing, "
and section //./34 provides the requisite proof that must
be presented In a contested-case hearing before the
Commission may grant an application. See id. Appellees
argue that because the requirements for an application
are set out specifically, the Commission erred in"not
granting the request for a contested-case hearing.

12 Section /1.133 provides:

At the time and place stated in the notice, the
commission shall hold a hearing on the applica-
tion. Any person may appear at the hearing in
person or by attorney or may enter his appearance
in writing. Any person who appears may present
objection to the issuance of the permit. The
commission may receive evidence, orally or by
affidavit, in support of or in opposition to the is-
suance of the permit, and it may hear arguments.

Id. §11.133.

[**18] The Comumission's view of section
11.122(b) differs. The Commission's focus is directed
primarily to the language that mandates that the Com-
mission "shall" authorize the amendment. In the Com-
mission's view, if the amendment application does not
request an increase in the amount of water to be diverted
or an increase in the rate of diversion of water, then the
Conmuission is required by the language of the statute to
grant the amendment.

Appellees rejoin by pointing to the language of the
statute that requires that the amendment be authorized
only "if the requested change will not cause adverse im-
pact on other water right holders or the environment on
the stream of greater magnitude than under circum-
stances in which the permit . . . that is sought to be
amended was fully exercised according to its terms and
conditions as they existed before the requested amend-
ment." /d. § /1.122(b) (emphasis added). The appellees
argue that this determination can be made only afler the
opportunity to present evidence at a contested-case hear-
ing.

The Commission responds that where, as here, it
must view the amendment under an assumption of
maximum permitted use, as opposed to [¥¥19] actual
use. it would be impossible for appellees to meet their
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burden of proof at a contested-case hearing. Thus, the
Commission argues that a contested-case [*698] hear-
ing is unnecessary under the facts and circumstances
presented here. Consequently, the Commission argues it
acted correctly in handling this case in summary fashion
without a hearing.

Finally, the Commission argues that in the first
clause of the statute, the key word is "applicable.” The
Commission contends that the notice and hearing re-
quirements of sections /1.132 and [/./33 are no longer
"applicable" because, according to the Commission, it is
bound to grant the amendment under the facts of this
case. This final linchpin of the Commission's argument,
however, is missing from the statute. We have been un-
able to find any authority for the proposition that upon
initial submission of an application, the Commission
could dispense with the notice and contested-case hear-
ing requirements of the statute based upon a preemptive
decision that the application will eventually be approved.
Indeed, evidence presented at a contested-case hearing
and an examination of whether one party or the other has
shouldered its burden of proof [**20] are the exact
foundational requirements that allow the Commission to
make a reasoned decision regarding the requested appli-
cation. The Commission has failed to cite, and we have
been unable to find, any authority for the proposition that
the contested-case hearing provisions of section /[.133
are applicable to all new permit applications but are
somehow inapplicable to applications for amendments
under section 11.122(b).

13 The legislature has clearly and expressly
stated that notice and-hearing are not required in
other portions of the water code. See, e.g., Tex.
Water Code Ann. § 5.501(b) (West 2000) (Com-
mission may issue emergency order "without no-
tice or hearing"); id. .§ 5.5/3(b) (West 2000)
(providing hearing to affirm, modify or set aside
emergency order "adopted without notice or hear-
ing"); id. § /1.13] (West 2000) (entitled "Exami-
nation and Denial of Application Without Hear-
ing"); id. § 11.131) (West 2000) (entitled "Ap-
proval of Certain Applications Without Hearing"
and concerning reissuance of abandoned, volun-
tarily cancelled, or forfeited pernuts for reservoir
projects); id. § 11.176(c) (West 2000) (permit,
certified filing, or certificate of adjudication for a
term shall expire according to its terms "without
notice or hearing"): see also id. § 11.085(v) (no-
tice and hearing provisions of subsections (b)
through (u) do not apply to certain interbasin
ransfers). We find persuasive that the legislature
clearly stated its intent to waive the notice and
hearing requirements in other portions of the wa-
ter code, but chose not to include comparable

language in section

11.122(b).

11.122(b). See id. &

[*#21] This record is devoid of any evidence that
water right holders or the environment on the stream will
not be affected. The Commission has apparently made
this determination on its own without the benefit of any
evidentiary record. Therefore, we overrule the Commis-
sion's points in this regard and affirm the district court's
conclusion that section 11./22(b) entitles appeliees to an
evidentiary hearing on Marshall's request for an indus-
trial use.

Power of the Executive Director to Act

Finally, the district court ruled that the Commission
could not allow the executive director to issue the order
amending Marshall's permit. The Commission deter-
mined that, under section 5./22 of the water code, it
could delegate the power to approve Marshall's applica-
tion to the executive director because, according to the
Commission, the application was uncontested and did
not require an evidentiary hearing. See Tex. Water Code
Ann. § 3.122(a) (West 2000). Section 5.122(a) provides:

(a) The commission by rule or order may delegate to
the executive director the commission's authority to act
on an application or other request to issue, renew, re-
open, transfer, [**22] [*699] amend, extend, with-
draw, revoke, terminate, or modify a permit, license,
certificate, ‘registration, or other authorization or ap-
proval if:

(1) required notice of the application or request for
the authorization or approval has been given;

(2) the holder of or applicant for the authorization or
approval agrees in writing to the action to be taken by the
executive director; and

(3) the application or request:

(A) is uncontested and does not require an eviden-
tiary hearing; or

(B) has become uncontested because all parties have
agreed in writing to the action to be taken by the execu-
tive director.

Id. § 5.122(a) (emphasis added).

At issue is whether subsection (a)(3)(A) has been
satisfied. " This subsection states that the Commission
can delegate power to the executive director to approve
an application only if the application "is uncontested and
does not require an evidentiary hearing." /d. §
5.122(a)(3)(4) (emphasis added). Because Marshall's
application for an amendment required an evidentiary
hearing as to the addition of an industrial use, the condi-
tions of subsection (a)(3)(A) have not been satisfied. We
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therefore hold [**23] that the district court was correct
in ruling that the Conumission erred by allowing the ex-
ecutive director to issue the order amending Marshall's
permit.

14 It is undisputed that subsection (a)(3)(B)
does not apply. Therefore, the Commission was
empowered to delegate authority to the executive
director under section 3.122 only if subsection
(e)(3)(A) has been satisfied. See id. § 5.122(a).

CONCLUSION

We have determined that the district court was cor-
rect in determining that Marshall's application for an
industrial use required notice and the opportunity for a
contested-case hearing under section 11.122(b) of the

water code. The district court was also correct in deter-
mining that the Commission could not allow the execu-
tive director to issue the order amending Marshall's per-
mit. However, because we have determined that section
11.085(v)(4) applies, notice and the opportunity for a
hearing do not apply to Marshall's interbasin transfer
request. We therefore reverse that portion of the district
[**24] court's judgment that Marshall's interbasin trans-
fer request required notice and the opportunity for a con-
tested-case hearing and render judgment that, without the
necessity for notice and hearing, the executive director
was empowered to amend the permit providing for the
mterbasin transfer. We affirm the district court's judg-
ment in all other respects.

Mack Kidd, Justice
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Cypress Creek, Cypress Basin and Sabine River Basin
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The attached documents, identified in the supplement to the application as documents A - E,
were received with this application.






CERTIFICATE OF ADJUDICATION

CERTIFICATE OF ADJUDICATION: 04~4590 OWNER: Rortheast Texas Municipal
Water District
P. 0. Box 955
Hughes Springs, Texas
75656

COUNTY: Mariom PRIORITY DATE: September 16, 1957

WATERCOURSE: Johmson Creek, tributary BASIN: Cypress Creek
of Cypress Creek and
Cypress Creek
(Lake O' the Pines)

WHEREAS, by-final decree of the 188th Judicial District Court of Gregg
County, in Cause No. B6-257-A, In Re: The Adjudication of Water Rights in
_ the Cypress Creek Basin dated June 9, 1986 a right was recognized under
Permit 1897ABC authorizing the Northeast Texas Mumicipal Water District to
appropriate waters of the State of Texas as set forth below; N

NOW, THEREFORE, this certificdte of adjudication to appropriate waters
of the State of Texas in the Cypress Creek Basin is issued to the Northeast
Texas Munieipal Water District, subject to the fellowing terms and cop-
- ditious:

1, IMPOUNDMENT

Owner is authorized to store 251,000 acre feet of water in an
existing dam and reservoir on Cypress Creek, known as Lake 0’ the
Pines, which is owned by the United States of America and operated
by the ‘D.S. Corps of Engineers, between elevation 201 feet .and
‘elevation 228.5 feet above mean sea level. The dam is located in
the A. Abram Survey, Abstract 3; the Joseph Fredch Survey, Abstract
131; the Mrs. E.T. Jones BSurvey, Abstract 232; the T.B. Mortom

- Survey, Abstract 283 and the David Chote Survey, Abstract B0,
Marion County, Texas.

2. TUSE . ) -

A, Owner is. authorized to divert and use not to exceed 42,000
acte-feet of water per anmum from the aforesald reservoir and
Lake Bob Sandlin for mumicipal and domestic purposes of which
not more than .1930 acre-feet of water per annum may be
diverted from Lake Bob Sandlin by the City of Pittsburg in
accordance witi the trilatersl agreement between the Titus
County Fresh Water Supply District No. 1; the City of
Eittsburg and the owner of this certificite.

B. ©Owner is authorized to divert and use not to exceed 161,800
acre-feet of water per annum from the aforesaid reservoir and






Certificate of Adjudication 04-4590

Lake Bob Sandlin for dindustrial purposes of which not more
than 10,000 acre feet of water per anoum may be diverted from
Lake Bob Sandlin.

C. Owmer is authorized to release sufficient amounts of
industrial use water from lake 0' the Pines, to provide for
the transwatershed diversion of 18,000 acre—feet of water per
anpnum to the Sabine River Basin, Released water will be
diverted from Cypress Creek and transported via pipeline for
storage in Southwestern Electric Power Company's cooling Pond
on Brady Branch, tributary of the Sabine River, Sabine River
Basin. -

D. Owner is also authorized to use the impounded water of the
aforesaid reservoir for recreatiom purposes.

DIVERSION

A. Locatiom: ' ' A ‘ s
At the perimeter of the aforesaid reservoir and from the
perimeter of Lake Bob Sandlin under the Reservoir Operatitn
Agreement, '

B. Maximum rates are as shown: A
(1) 1300.00 cfs (585,000 gpm) from Lake 0' the Pines.

(2) 85.00 cfs (38,250 gpm) from Lake Bob Sandlin.

PRIORITY '

The time priority of owner's right is September 16, 1957.

SPECTAL CONDITIONS

FA,..

Owier sball maintain & suitable outlet in the aforesaid dem
authorized herein to allow the free passage of water that
owner is not entitled to divert or impound,

Osmer is puthorized to use the bed and banks of Cypress Creek,
below the aforesaid dam, to convey and deliver water to be
appropriated hereunder to downstream diversion points.

,(,)'h'-npr's rights hereunder are subject to an agreement Ior

regérvolr pperations oun Cypress Creek beétween the Texas Water
Development Board, the Titus County Fresh Water Supply Dis-—
trict No. 1, the Franklin County Water District, the Northeast
Texz& Municipal Water District azmd the Lome Star Steel Compa-
ny, dated January 1, 1973 and to subsequent amendments to that
agreement or basin operation orders issued by the Commissiom.

e
5
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Certificate of Adjudication 04-45%0

The locations of pertinent features related to this certificate are
shown on Page 6 of the Cypress Creek Bagin Certificates of Adjudication Maps,
copies of which are located in the offices of the Texas Water Commission,
Austin, Texas and the office of the County Clerk of Morris and Marion
Counties.

This certificate of adjudication is issued subject to all terms, con-
ditions and provisions in the final decree of the 188th Judicial District
Court of Gregg County, Texas, in Cause No. 86-257-A, In Re: The Adjudication

of Water Rights in the Cypress Creek Bagin dated Jume 9, 1986 and supersedes
all rights of the owner asserted in that cause.

~ This certificate of adjudication is issued subject to senior and superi-
or water tights in the Cypress Creek Basin.

| This certificate of adjudication 1s issued gsubject te the obligations of
the State of Texas pursuant to the terms of the Red River Compact.

This certificate of adjudication is issued subject to the Rules of the
Texas Water Commission and ite continuing right of supervision of State water
resources consistent with the public poliéy of the State as set forth in the
Texas Water Code.

TEXAS WATEK COMMISSION

Pive )v/ljzé’ww

Paul Hopking, Chairman

DATE ISSUED:

OCT 13 1386

ATTEST: ' -

Sty

Mary Annéﬂefner, Chief g}&rk

Yo
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TEXAS NATURAL RESOURCE CONSERVATION COMMISSION (

P

, AMENDMENTTO - . -
CERTIFICATE OF ADJUDICATION

CERTIFICATE NO. 04-4590A

Permittee ~: Northeast Texas Municipal - Address 1 P.O.Box 955 .
Water District Hughes Springs, Texas 75656
Filed : August 22, 1995 Gramed  : DEC 3 51985
Purpose : Muhnicipal, Domestic, Indfistrial County @ Marion
And Recreation '
Watercaurse : Johnson Creek, tributary "~ Watershed Cyprc’ss Basin
of Cypress Creek and Cyptess ' '
Creek

A WHEREAS, Certificate of A_djudicat-ion No. 04—4590 was issued to the Northeast Texas Municipal Water
strict on October 13, 1986 and authorized certificate owner to store 251,000 acre-feet of water in an existing dam

id reservoir on Cypress Creek known as Lake O' the Pines;and =

WHEREAS, owner is authorized: to-divert and use not to exceed 42,000 acre-feet of water per annum from
the aforesaid reservoir and Lake Bob Sandlin (immediately upstream of Lake O' the Pines) for municipal and domestic
purposes; to divert and use not to exceed, 161,800 care-feet of water per annum from the aforesaid reservoir and Lake
Bob- Sandlin for industrial purposes of which not more than 10,000 acre-feet of water-per anmum may be-diverted from
Lake Bob Sandlin and to use the impounded water of Lake O’ the Pines for recreational purposes; and

- ' ms, an'applicaﬁon was received from Northeast Texas Municipal Water District wheréin applitant
seeks to amend (He certificate by authorizing transwatershed diversion of an additional 20,000 acre-feet of water per
- annum fiom Laké'®" the Pines-into the Sabine River Basin for miunicipal anid industrial-use by the €ity of Longview;
WHEREAS, the water will be diverted from the perimeter of the reservoir on the south shore of Lake O'

the Pines at a rate:of diversion fiot to exceed 100 cfs (44,883 gpm); and :

WHEREAé, the Texas Natural Resource Conservation Commission finds that jurisdiction over the
application is establ-ishcd;bmd - :

WHEREAS, the Commission has complied with the requirements of the Texas Water Code and Rules of the
Texas Natural Resource Cornservation Comimission in issuing this amendment; and

NOW, THEREFORE, this amendment to Certificate No. 04-4590 s issued to Northeast Texas Municipal
Water District, subject to the following terms and conditions: -






1.. USE

In addition to the uses contained in Certificate, No. 04-4590, owner is authorized to provide ‘ { .
for the transwatershed diversion of 20,000 acre-feet of water per annum for municipal and
industrial uses from Lake O’ the Pinés to the Sabine River Basin for use by the City of

Longview, Texas,

2. DIVERSION RATE
Water diverted from the perimeter of the reservoir at a maximum rate of 100 cfs (44,883
gpm) - '

3. WATER CONSERVATION

Owner shall maintain 2 water conservation plan that provides for the utilization of those

practices, techniques, and technologies that reduce or maintain the consumption of water,

prevent or reduce the loss or waste of water, maintain or improve the efficiency in the use ¢
| - of water, increase the recycling and reuse of water, or prevent the pollution of water, so
that a water supply is made available for future use or alternative uses. Such plan shall -
1 include a requirement in every wholesale water supply contract entered .into, on or after the

effective date of this permit, includitig any contract éxtension or renewal, thas, each .

successive wholesale customer develop and implement water conservation measures, If the - L

customner intends to resell the water, then the contract for the resale of the water must have

water conservation requirements so that each successive wholesale customer in the resale o

of the water will be required to implement water conservation measures. (.

3. TIME PRIORITY ’ ‘ ft :

EFVa, ) Ry
The time priority of this amendment is September 6, 1957, ' : )

This amendment is issued subject to all terms, conditions and ;prbvisiohs contained in Certificate No. 04-4590; excep
as specifically amended herein. ' . . it

" This amendment is issned subject to all superior and senior water rights in the Cypréss Basin..

. Certificate owner agrees to bé bound by the terms, conditions and provisions contained herein and such agreement
is a condition precedent to the granting of this aimendrment. - =

 mitten A - o
| All other matters requested.in the application which are not specifically granted by this amendment are denied. !

This amendment is issued subject to the Rules of the Texas Natural Resource Conservation Commission and to f ¢
right of continuing supervision of State water resources exercised by the Commission. i
. a .

TEXAS NATURAL RESOURCE :
CONSERVATION COMMISSION |

1 . Wsion -
i .
|

Date Issued: EC 18 550 - _
;. NTTEST: , oy
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NORTHEAST TEXAS MUNICIPAL WATER DISTRICT
RAW WATER PURCHASE CONTRACT

This Raw Water Purchase Contract (the “Agreement”), is made and entered into
this 1* day of February, 2006 (the "Effective Date"), by and between the Northeast Texas
Municipal Water District (the “District”), a consorvation and reclamadon district and
political subdivision of the State of Texas, created under the provisions of Acts 1953,
53rd Legislature of the State of Texas, as amended (the “District Act”), and the Ciry of
Marshall, Texas (the "City"), 2 municipal corporation acting pursuant to its home rule
charter and the constitution and laws of the State of Texas.

WITNESSETH:

WHEREAS, the District and the Cicy are authorized to enter into this Agreement
pursuant to the District Act and ather applicable state law;

WHEREAS, pursuant to Certificate of Adjndication No. 04-4590, (Priority date
of 1957} (the "District Water Rights"), the District has rights to store water in and divert
water from Lake O' the Pines (“LOTP") for domestic, municipal and industrial purposes;

WHEREAS, the District holds contractual rights to water in LOTP by virtue of an
agreement dated May 11, 1998 hetween the District and its member cities;

WHERRAS, rhe District dosires to make available to the City 2 supply of raw
water for use by the Ciry ro benefit the City, its citizens and customers, pursuant to the
May 11, 1998 agreement with the District’s member cities;

WHEREAS, pursuant to Cerrficate of Adjudication No. 04-4614, (Priority dares
of April 1947 and November 1956) (the "City Water Rights"), the Ciry has the right to
divert and usé water from Big Cypress Creek for supplying its citizens and cusromers with
water; -

WHEREAS, this Agreement is intended to provide an additional water supply to
supplement the existing City Water Righty thar are senior to the District's Water Rights;
and, this Agreemenr shall not diminish the City's existing water rights in the Cypress
Basin;

WHERRAS, the District and the City desire to specify the terms and conditions
for the purchase and delivery of such water;

WHEREAS, the District determines that its sale of warer to the City will be a fair
investment for the District and thac the public will derive a benefir by the Distriet's efforts
to provide 2 water supply; and,

Wator Purchase Connges: City of MarshallNTMWD Pagalof 13
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WHEREAS, the District has determined that entering into this Agreement with
the City is wichin the District’s power: (1) under Section 7 of the District Act, and TEX.
GOV'T CODE Section 791.026, to store and process water and transport it to cites and
others for municipal, damestic, and industrial purposes; and (2) under Sccrion 15 of the
District Acr, and TEX. GOV'T CODE Section 791,026, to make contracts with
‘municipalities regarding a water supply, the operaton of water production, water
filrration or water purification for cities.

NOW, THERBFORE, in order to affect said purposes, the District and the City
- hereby enter into this Agreement, as follows: '

1. Raw Water Supply and Title. The Discrict agrees to sell, convey and deliver
to the City at the Delivery Point water from LOTP in amounts up to and including 9,000
acre-feet per annum for the City's subsequent transfer, diversion and use. The District
agrees that the City may rake water at any time afrer the Bffective Date of the
Agreement, in accordance with the terms and conditions of this Agreement. Title to the
water actually delivered by the District to the Delivery Point pursuant to this Agreement
shall pass to the City at said Delivery Point.

2. Delivery Point for Raw Water. The water supplied hereunder shall be made -
available to the Ciry ar a point in Big Cypross Bayou immediately below the outfall of
LOTP. The District shall deliver the raw water upon the request of the Ciry. Such
request shall be delivered to the District by the City’s City Manager or his designee and
shall specify the quanrity of raw watet to he made availahle at the Delivery Point. Except
in emergencies, che District shall make the delivery by allowing the water to be released
out of LOTP hy use of the gated facilities located in or near the dam of LOTP. The
District shall supply the amount of water requested. Wirhin twenty-four (24) hours of
completing the requested release, the Districe shall provide written confirmation that the
requested quantity of water has been released. The District shall have rhe sole
responsibility for the delivery of such water to the Delivery Point, including securing any
foderal, state, county or local approvals that may be required for such mansport and
delivery of water. The City shall have the sole responsihility for the conveyance and
delivery of such water from the Delivery Point o the City's actual place of diversion from
Big Cypress Bayou, including securing any federal, state, county or local approvals
required for such transport, diversion and use of such water. The District shall cooperate
with the Ciry in securing any and all permits required by sny federal, stare, county, ot
local authority to use the beds and banks of any stream as o means of conveyance of the
warer from the Delivery Point to the Ciry's actual place of diversion on Big Cypress Bayou
as authorized in the Ciry's Water Right (the "Diversion Point™), The City shall be _
responsible for determining how much water the District should deliver at the Delivery
Point for the City's rransfer, diversion and use. The Ciry shall bear the risk of any
carriage loss associated with the transport of the water from the Delivery Point to the
Diversion Point on Big Cypress Bayouw.

Water Purchase Conmacs City of MarshallNTMWD Page 2of 13

PAGE 6/47* ROV AT 41212006 10:47:15 AM{Central Daylight Time)* SVR:MISFAXDH * DNIE:A! CSID:407 6342208 DURATION mm53}:0662






APR.12.2006  S5:57AM NETMUWD NO. 157 P.7

3. Payment Obligation. Following the issuance of any and all final and non-
appealable permits necessary to lawfully allow the City's wransfer, diversion and use of the
water supplied by the District pursuant to this Agreement, the Ciry will begin to pay the
District based on the schedule, quantities and rates provided for herein.

a. Payment for first 5,000 acre.feet. Commencing on the day the City
begins actually diverting warer delivered by the District to the Delivery Point (the
“Inittal Delivery Date”), and continuing thereafter for the term of this Agreement,
the City shall pay the District $100.00 per acre-foot of water (the "Delivered
Water Fee) actually delivered to the City at the request of the Ciry to the
Delivery Paint. '

b. Rate adjustments on first 5,000 acte-fest. On the first anniversary of
the Initial Delivery Date, and each anniversary thereafter during the term of the
Agreement, the Delivered Warer Fee may be adjusted for cach succeeding year by
changes in the Consumer Price Index - Dallas-Fort Worth SMSA; Series:
CUURA316SA0 (CPI-U), as published by the U.S. Deparrment of Labor, Bureau
of Labar Srarstics with a starting index point of the Initial Delivery Date.
Provided, however, that no annual adjustment to the Delivered Warer Fee shall
reduce or increase the rate to be charged 1o the City by more than 3% of such fee,

For further clarificaton, the Delivered Water Fee may be adjusted by

_multiplying the initial Delivered Water Pee ($100.00 per acre-foor) as set out

above in Secton 3. a by an inflation facror calculated in accordance with the
following formula:

Adjusted Rare per acre-foot = Delivered Water Fee of $100 per acre-foot x Current CPL-U
Base CPI-U

Where:

Current CPL-U = The value for the Index for the month of the anniversary of the
- Initial Delivery Date of the current year; and,

Base CPI-U = The vaiue for the Index for the month of Initial Deltvery Date.

1f the Consumer Price Index ccases to he mad;:e available during the term
of this Agreement, then the Ciry and the District shall mutually agree on @
substicure index or method to adjust the fee for inflation.

¢. Take or Pay Obligation for the first 5,000 acre-feat., To the extent
thar the City is not actually taking water ar the Delivery Point, and therefore is
not paying the Delivered Warer Fee for the volume of warer delivered by the
District hereunder, the Ciry agrees to pay the following annual take or pay fee
(the "Take or Pay Fec") to the District for the difference between the take or pay

Warcr Pyrekase Contract: Cirp of Marshal’NTMIYD Page 3 of 13
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amounts referenced in this Paragraph 3. ¢ and the volume of water actually
delivered by the District to the Delivery Point, if there be any difference,
Commencing on the Initial Delivery Date, and continuing for a period of five (5)
years thereafter, and excluding the amount of water the City has paid for pursuant
to Paragraph 3. a of this Agreement, the City shall also pay to the Diswict a Take
or Pay Fee of up to twenty percent (20%) per annum of the first 5,000 acre-feer of
water made available under this Agrcement. After the initial five-year period
following the Initial Delivery Date, and after reducing the take or pay amount by
the ‘amount of warer -the City has paid for pursuant to Paragraph 3. a of this
Agreement, the Take or Pay Fee payment obligation will escalate, as follows:

1. Year 6-10: 22% of 5,000 acrc-feet, per annum;

2. Year 11.15: 24% of 5,000 acre-fcet, per annum;
3, Year 16-20: 26% of 5,000 acre-feet, per annum;
4, Year21-25: 28% of 5,000 acre-feet, per anium;
5. Yoar 26-30: 30% of 5,000 acre-fect, per annum;
6
7
8
9

Year 31-35: 32% of 5,000 acre-feet, per annum;
. Year 36-40: 34% of 5,000 acre-feet, per annumy;
. Year 41-45: 36% of 5,000 acre-feet, per annurm; and,
. Year 46-30; 38% of 5,000 acre-fcet, per annum.

Regardless of the amount of warer actually supplied by the District at the -

Delivery Point in any given fiscal year, the City shall pay to the Districe the rate(s)
applicable to the year in which the water is taken, as set forch in the schedule
above,

d. Payment for additional 4,000 acre-feet. The District agrees to reserve
to the Ciry an addirional 4,000 acre-feet of water, in excess of the 5,000 acre-feet
referenced ahove in Paragraph 3. a of this Agrecment, for the City's possible
diversion and use under the following conditions:

(1) Commencing on the Initial Delivery Date, the City agrees to pay an

annwal fee for the reseryation of the addicional 4,000 acre-feet of warer per

annum so as to reserve the addirional water (the "Reservation Fee"). For
the fisst five (5) years following the Injtial Delivery Date, the City shall pay

2 Reservadon Fee in the amount of $20,000 for 4,000 acre-feet of water

reserved under this Agreement. After the initial five-year period following

the Inttial Delivery Date, the Rescrvation Fee will be adjusred, as follows:

1. Years 6-10: $22,000 together with any adjustment for inflation;
2. Years 11-15: $24,000 rogether with any adjustment for inflation;
3. Years 16-20: $26,000 together with any adjustment for inflation;
4. Years 21-25: $28,000 rogether with any adjustment for inflation;
5. Years 26-30: $30,000 together with any adjustment for inflation;
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6. Years 31-35: $32,000 rogether with any adjustment for inflation;
7. Years 36-40: $34,000 together with any adjusement for inflation;
8. Years 41-45; $36,000 rogether with any adjustment for inflation;
9. Years 46-50: $38,000 together with any adjustment for  inflation.

(2) The Rescrvation Fee shall he adjusted for inflation. The adjustment
shall be made according to changes in the Consumer Price Index - Dallas-
Forr Worth SMSA,; Series: CUURA316SA0 (CPI-U) as published by the
U.S. Department of Labor, Bureau of Labor Stacistics with a starting index
point of the Initial Delivery Dare. The first adjustment shall be made on
the third anniversary of the Initial Delivery Date and subsequent
adjustments shall be made on the anniversary of the Initial Delivery Date
in each succeeding year during the rerm of this Agrecment. Provided,
however, that no annupl adjustment shall reduce or increase the
Reservation Fee by more than 3% of the then current rate. If the
Consumer Price Index ceases to be made available during the term of this
Agreement, then the City and the District shall mutually agrec on 3
substirute index or method to adjust the fec for inflation.

(3) If the Ciry takes the initial 5,000 acre-feet of warer per annum made
availahle 1o it under this Agreement and the City is in need of additional
water, up to a total of 9,000 acre-fect of water per annum, the District
agrees to provide the City with up to an addirional 4,000 acre-feet of water
per annum, as may be requested in whole or in part by the City for the
remainder of the term of the Agreement, at the same price per acre-foot
that is then applicable to the first 5,000 acre-feer of supply, as same may be
adjusted herein, and under the terms and conditions of this Agreement.

(4) Pollowing the City's request for additional warer pursuant to
Paragraph 3. d. (3) above, the District shall have the option to charge a
higher price for that portion of the addidional 4,000 acre-feet of water
requested by the City, in the event that anorher potendal District
customer offers to pay the District a price that is greater than the price the
City has agreed to pay for such water hereunder, and to the extent that i)
the Dismict's other potential customer has agreed to such payment in
writing, ii) the District’s other potential custotner has agreed to purchase
at lcast 4,000 acre-feet per annum of water under terms and conditions
similar to those included in this Agreement, and iii) the District’s other
potential customer has agreed to purchase such water for 4 similar term of .
years as contained in this Agreement. The District shall nodfy the Ciry of
the offer and provide a written proposal executed by the District's other
potential customer evideneing the price per acre-foot that the District’s
other parential customer hes agreed to pay for the water, the amount of
water proposed to be purchased, and the term of years of the purchase.
Upon receiving such notice from the District, the City shall have thirry
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(30) days to agree to pay the same price agreed upon by the District and
such ather potenal customer for all or part of the additional 4,000 acre-
faet of water supply.  In the evenr the City declines to accept the price or
the City fails to respond in thirty (30) days to the notice, the District shall
have no further duty to make that portion of the 4,000 acre-feet of supply
available to the City.

(5) The District and the Ciry agree thar this Paragraph 3. d shall not be
constred to require the City to pay any addidonal Delivered Water Fee,
Take or Pay Fee, or Reservation Fee other than as cxpressly set forth
herein. Further, the parties agree that the City will not pay more than the
Rescrvarion Fee for any of the additional 4,000 acte-feet of water unless or
undl that amount has been requested by the Ciry pursuant to Paragraph 3.
d. (3) of this+Agreement. Once so requested, the City will be under no
further ohligation to pay the Reservation Fee.

¢. Payment, The District shall present an invoice to the City one time
cach month following the Initial Delivery Date and during the term of this
Agreement and any extension thereof, stating the quantity of water actually
delivered to the City at the Delivery Point and the amount owed for same
pursuant to Paragraph 3. 4, as may be adjusted pursuant to Paragraph 3. b, and
1/12 of any additional Take or Pay Fee and/or Reservation Fee that may be due
hereunider. The invoice shall he submitted to the City on or hefore the twenty-
fifch (25™) day of each month, such invoices shall he due and payable on or before
the twelfth (12%) day of cach succeeding month, Any invoice not timely paid

shall bear an interest rate of 7% from the time the invoice was due until the date -

that the invoice is paid.

4. Non-availability of Water. In the event available water in LOTP is not
sufficient to meet the requirements of all the District’s customers, the City shall be
encitled to receive water in accordance with applicable state laws during such period of
shorrage, such supplies to be distribured among all District customers pro rata, according
to the amount each District customer may be enitled to, so that every municipal user
suffers alike, and in accordance with the District's Water Conservation Plan and Drought
Contingency Plan, as may be amended from time to tme. The City agrees to comply with
the Districr's Water Conseryation Plan and the Droughe Cofitingency Plan as is now in
effect and as may hereafter be amended. :

5. Measurement of Water, The Cicy shall furnish, install, operate and maintain -

the necessary cquipment and devices of standard type for measuring properly and
controlling the quantity of raw water diverted by the City at the Diversion Point pursuant
to this Agreement, which facilitics shall be located at a location at or near the City's
existing point of diversion on Big Cypress Bayou. Such merer or meters or other
cquipment so installed shall remain the property of the City. The meter and all
measuring devices shall conform 1o the specifications as mutually agreed by the parties.
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The City shall furnish any replacements of the meter used to measure the volume of water
diverted by the City. The District shall have access to such metering equipment a all
rcasonable times, but the reading, calibraton and adjustmenc thereof shall be done only
by the cmployees or agents of the City. For the purposes of this Agreement, the original
record or reading of the meter or meters shall be in a journal, computer or other record-
keeping device maintained by the Ciry in irs offices. Upon written request by the District,
the Ciry shall give the District a copy of the journal or electronic file, or permit the
District to have access to the same in the offices of the Ciry wherein such records are
customarily kept during reasonable business hours.

In addition to measuring the raw water actually diverted by the City at the
Diversion Point, the City and the District shall cause to be constructed and mainrained 2
USGS Gauging Station on Big Cypress Bayou upstream from the Diversion Point. The
obligation of the parties to construct and maintain a USGS Gauging Sration continues for
the life of this Agreement and any extension of this Agreement.

6. Use of Water. The City will usc the raw water purchased pursuant to this
Agreement, at its discrerion, for stream maintenance purposes, municipal use purposes,
industrial use purposes, and any other lawful purpose of use. The City is responsible for
ohtaining any permits that are or may become necessary for the transfer, diversion and
use of the water at any location derermined by rhe City. The rerms of this Agreement
and the parties' obligations hereunder are specifically made contingent upon the City
ohtaining any and all permits necessary for the Ciry's transfer, diversion and use of the
water made available hereunder by the City and its customers, including any Interbasin
Transfer Permic for the use of the water in the Sabine River Basin. The District shall be
ohligated to use all reasonable efforts to assist the Clty in obtaining any permits necessary
for the City to fully utilize the water provided for under this Agreement.

1. Reporting.

a The parties agree to provide each other with any and all information
necessary to meet their reporting requirements under srate law with respect to the
water provided under this Agrcement. The District agrees to submir annual
reports to the Texas Commission on Environmental Quality (the "TCEQ") in
accordance with the rules of the TCEQ, regarding the quantities of water
delivered to is customers, including the quantivies’of water delivered to the
Decliver Point, The District will, concurrencly, forward a copy of each of those
reports to the City.

b. The District shall submir on a monthly basis, by the 10 day of cach
month, a report showing the amount of Lake O the Pines water delivered to the
Delivery Point under this Agreement for the previous month and the amounr of
water released for other purposes from LOTP into Big Cypress Bayou during the
previous manth.
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8. Conditions Precedent. The effectiveness of this Agreement is dependent on
the District’s and the Ciry's compliance with rules of the TCEQ thar are applicable to this
Agreement, and upon the filing of the Agreement with the TCEQ, or any successor
agency, as required by such agency's rules. Additionally, the obligations of the parties
hereunder are condngent on sccuring any and all necessary approval ar autharization
from any federal, state, county, or local authority necessary for the Clty's wansfer,
delivery, and use of water as contemplated in this Agreement.

9, Termination by the District. The obligation of the District to supply water
under this Agreement may be terminared by the Dismict if it hecomes illegal or impossible
for the District to perform such obligations as a result of the occurrence of any one or
morc of the following:

. the cancellation, amendment or other limitarion hy any local, state, or
foderal agency of any of the permits, amendments, licenses or authorizations
required for the appropriation of water from LOTP for municipal or industrial use,
or for the operation of LOTP, despite the District's reasonahle cfforts to resist or
avoid any such cancellation, amendment or other limitation, or

b, the promulgation or issuance of amy order, rule, regulation or
determinaton by a court or governmental agency that prevents the District from
performing its obligation under this Agreement o supply water, despite the
District's reasonable efforts to rosist or avoid any such order, rule, regulation or
determination, or

c. if the Oty fails to make payment of any monthly charge for warter as
provided above, plus any additional amount due by reason of delinquency, within
thirty (30) days afcer payment is due to the District under Paragraph 3 ahove. In
the event of any delinquent payment, the District will cause written notice of
such delinquency to be given to the City, and the City shall have 10 days from the
delivery of such norice to cure such delinquency and/or default, and thereby
prevent the termination of this Agreement by the District. ~

10.  Termination by the City. The City may terminate the City's obligation
under this Agreement related to raw water if: . ,

a, ir becomes illegal or impossible, in the City's sole discretion, for the City

o take the raw water as a result of the occurrence of any or more of the following:

(1) the failure of any local, stare or federal agency to issue or approve any

of the permirs, amendments, licenses or authorizations required for the
City to divert the water, despite the Ciry's reasonable efforts to obtain
such permits, amepdments, licenses, or

Water Purchase Compracr; Ciy of Marshal/NTMWD Page 8of 13
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(2) the revocation or modificadon or anmy such permit, amendment,
license ar authorization, despite the City’s reasonable efforts to resist or
avoid any such revocaton or modification, .or

(3) the promulgation ar issuance of any pemﬁt, amendment, license or
aurhorization that makes the City's diversion of water purchased under
this Agreement unlawful, or

b. it hecomes illegal or impossible, in the Ciry's sole discretion, for the City
ro utilize the water furnished hereunder as a result of che occurrence of any one or
more of the following:

(1) the cancellation, amendment or other limitation by any local, state or
faderal agency of any of the permits, amendments, licenses or
authorizations required for the appropriation of water from LOTP for
municipal or industrial use, or for the delivery of warer to the Delivery
Point, or for the purchase and use by the City of the water to be furnished
hereunder, or for the construction of the Cicy's projects to enable its use of
warer supplied by the Citles, despite the City's reasonable efforts to resist
or avoid any such cancellation, amendment or other limiration, or

(2) the promulgation or issuance of any order, mule, reguladon or
determination by a court or governmental agency, despite the Ciry's
reasonable efforts to resist or avoid any such order, rule, regulation or
determination; ot

¢. it becomes economically unfeasible for the City to conrinue is payment
obligation due o events heyond the contol of the City (For example, closure of a
major induswy and/or decline in population) and the City can demonstrate to the
District why the Agreement is no longer economically feasible.

d. at any ime during the term of this Agreement the City determines that the carriage
losses occurring between the Delivery Point and the Diversion Point is greater than 10%
during any 30-day period; provided however thar the City cannot terminate this
Agreement duc to carriage loss if the District causes the release of an additional volume
of the District’s water from Lake O' the Pines that assures that'the City has access to
Jivert at least 90% of the amount requested by the City to be made available at the
Delivery Point. It is acknowledged that the City is not financially obligated for any
additional volume vohmtarily released by the District from Lake O’ the Pines.

v 11. Notice of Termination, If any party desites to terminate this Agreement by
reason of any of the events described in Paragraph 3, 9.a., 9.h., or Paragraph 10 above, it
shall, within three (3) months after it acquires knowledge of such event, deliver to the
orher patty a wrirten notice staring such desire, describing the event, and specifying the
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date on which supplying raw water under this Agreement is to terminate, which date shall
be at least six (6) months from the date of such notice. It is further provided that a
party’s failure to timely provide written nodce of termination is not a waiver of the party’s
right to terminare this Agreement for the reasons specified in Paragraph 10.

12. Hold Harmless. Each party will indemnify and hold harmless the ocher parry
from all claims, demands, and causes of action which may be asserted by anyone on
account of each party’s exercise of its obligations under this Contracr.

13. Default. If any parcy defaults in the ohservance or performance of any of the
provisions, agreements or conditions to be observed or performed on its part under the
terms of this Agreement related to supplying raw warer, the other party may give written
natice to the party in default of its inrention to terminate this Agreement, specifying the
failure or default relied upon. Upon the expiration of forty-five (45) days after the giving
of such notice, the provisions of this Agrecment related to supplying raw water shall
terminate unless, within such forty-five (45) day period, or such longer period as may be
specified in such natice of eny amendment of or supplement to such notice, the default
specified in such notice shall have been fully cured.

14, Term of Agreement. The term of the Raw Warer Purchase Agreement, as
amended, shall contnue for a period of fifty (50) years fallowing the Effective Date.

15, Option to Renew. If, ar the expiration of the initial term of this Agrecment,
provided the City is not in default and this Agreement is then in full force and cffect, the
City shall have an ahsolure right to renew and cxrend the term of this Agreement up to
addidonal period of fifty (50) years, on terms and conditions providing for the supply of
water at a rate which is reasonable, just and nondiscriminatory, and as negotiated by the
parries, provided that the City delivers written notice to the District by registered ot
certified mail of its intention to do so not less than one (1) year prior o the expiration of
the initial term as hercin provided. The parties agree to commence their negotiations
immediately after the giving of the notice.

16. Force Majeure. If by reason of force majeure, either parry shall be rendered
unable, wholly or in part, to carry our its ohligations under this Agreement, and if such
party gives notice and full parriculars of such force majeure, in writing, to the other party
within 2 reasonable time after the occurrence of the evemt or cause telied on, the
obligations of the parties (including obligations for the payment of money), so far as they
are affected by such force majeure shall be suspended during the continuance of the

inability then clalmed, including a reasonable rime for removal of the effect thereof. The |

term “force mejeure” shall mean acts of God, strikes, lockouts or other industrial
disturbances, act of the public enemy, orders of any kind of Government of the United
States, or any state, or any agency or polirical subdivision of the United States or any
state, or any other civil or military authority, insurrections, riots, epidemics, landslides,
lightening, earthquakes, fire, hurricanes, tornadoes, storms, floods, washouts, arrests, civil
disturbances, cxplosions, breakage or accidents to machinery, transmission pipes or
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canals, shortages of labar, material or supplies, or ansportation, or any other cause nat
reasonably within the control of the party claiming such inability. The requirement that
any force majeure shall be reasonably beyond the control of the party shall be deemed to
be fulfilled even though the existing or impending strike, lockout or other industrial
disturbance may not be settled bur could have heen serrded by acceding to the demand of
the opposing person or persons. The parties shall use their best efforts to remove the
cause of any force majeure; provide further, to the extent the inability does not continue,
the City shall retain its right to receive (but not its obligation to take or pay under Section
3) the volume of water that would have atherwise been delivered as soon as is reasonably
possible, ar upon such other terms as the parties may agree.

17, Amendments. This Agreement may not be amended, supplemented ar
otherwise modified unless done so in writng signed by the Partes, and no provision
hereof shall be waived unless such waiver is in wriring and signed by the waiving party.

18. Notices. Any and all notices and ather communications required or
permitted to be given, pursuant to this Agreement, shall be deemed given (i) upon
personal delivery, or (i) upon the sender's receipt of electronic confirmation of
transmission, if sent by facsimile, or (ii) upon receipt if sent by U.S, mail or courier. The
parties designare the following addresses:

* If to the Ciry:
City Manager
Ciry of Marshall
P.O. Box 698
Marshall, TX 75671
Attention: Frank Johnson
Telephone: (903) 935-4418
Facsimile: (903) 938-3531

If to the Districr:

Northeast Texas Municipal Warer District
General Manager

P.O. Bax 955

Hughes Springs, TX 75656

Attention: Walt Scars

Telephone: (903) 639-7538

Facsimile: (903) 639-2208

19. No Third Party Beneficiary. Nothing in this Agreement ar any action taken-
hereunder shall be construed o create any duty, liability or standard of care to any person
or cntity that is not a party to the Agrecment, No person thar is not a parry shall have
any rights or inrerest, direct or indirecr, in this Agreement or the services to be provided
hereunder. This Agreement is intended solely for the benefit of the partes, and the
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partics expressly disclaim any intent to create any rights in any third party as a third-party
benefictary to this Agreement or the services provided hercunder.

20. Additional Provisions, The following miscellaneous provisions are a part of
this Agreement:

a In the cvent of any disagreement or conflict concerning the
interpretation of this Agreement, and such disagreement cannot be resolved by
the signatories hereto, the signatories agree to submit such disagrecment to
mediation prior to the inftiation of administrative or civil lidgation. Such
mediation shall be pursued by the partics' selecting a mediatar, within thirty (30)
days of a party’s written notification to the other party of a disagreement or
conflict, and such effort shall be complered within ninety (90) days of such.
notification. In the ovent that such mediation does not resolve the disagreement
or conflict within such time, at the sole discretion of each of the parries, either
party is entitled to pursue any other recourse, administrasive, civil ar other, at irs
sole discrerion, Nowwithstanding che foregoing, nothing in this Agreement shall
be construed to prevent cither party from securing injuncrive relief, as may be
required in cach party's sole discretion, in arder to avoid imminent or irreparable
harm to the party's interests.

_ . No modificadons or amendments to this Agrecment shall be valid .
unless in writing and signed by the signatories Terero or their heirs, successors and
assigns. '

c. This Agreement shall become a hinding obligation on the partics upon
exccution by all signatories hereto, The City warrants and represents that the
individual exccuting this Agreement on hehalf of the Ciry has full authority to
cxecute this Agreement and bind the City to the same. The Disrrict warrants and
represents that the individual execuring this Agreement on its behalf has full
authoriry to execute this Agreement and bind the District to the same.

d. In the event any provision of this Agrecment shall be determined by
any court of competent jurisdiction to he invalid or unenforceable, the Agrecment
shall, to the extent reasonahly possible, Temain in force as to the balance of its
provisions as if such invalid provision were not a patt }(._mrcof.
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IN WITNESS WHEREOF, the partics have cxecuted this Agreement as of the
day and year first above written.

NORTHEAST TEXAS MUNICIPAL WATER

. Sl

' Prasident — Stan Wyate

Secretary

A T:
M ﬁ / é Z 4 { ATTEST:
Liga Agnor, %’ty Secretary

City of Marshall, Texas

(Original Number One af Two Origingls.)
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SUPPLEMENTAL AGREEMENT

This Supplemental Agreement (the "Agreement") is made and entered into as of the date
last executed below ("Effective Date") by and between: the CITY OF MARSHALL, TEXAS
(the "City"), a municipality of the State of Texas, organized and operating pursuant to its home
rule charter, and the Constitution and laws of the State of Texas, acting herein by and through its
City Commission and pursuant to an ordinance duly passed and adopted by said City
Commission; and, the NORTHEAST TEXAS MUNICIPAL WATER DISTRICT (the
"District"), a conservation and reclamation district created by the Texas Legislature pursuant to
the provisions of Art. XVI, Section 59 of the Texas Constitution, acting by and through its Board
of Directors and pursuant to a resolution duly passed and adopted by said Board of Directors
(collectively referred to as the "Parties").

RECITALS

WHEREAS, the District holds Certificate of Adjudication No. 04-4590, as amended,
which authorizes, in part, the impoundment in and use of water from Lake O' the Pines
("LOTP"); and

WHEREAS, on February 1, 2006 the City and the District entered into that certain
"Northeast Texas Municipal Water District Raw Water Purchase Contract" (the "Contract"), for
the City's purchase of and payment for up to 9,000 acre-feet of water, per annum, from the
District's rights in LOTP; and '

WHEREAS, the Contract contemplates that water will be made available at a point in Big
Cypress Bayou and that the City will divert such water at the City's existing diversion point on
Cypress Creek, authorized under Certificate of Adjudication No. 04-4614, as amended, and
utilize such water within the City's existing service area; and

WHEREAS, while the Contract contemplates that the City is responsible for obtaining all
permits necessary for the transfer, diversion and use of the water made available under the
Contract, it is the intent of the Parties that the District will obtain all permits necessary for the
transfer, diversion and use of the water made available under the Contract and the City shall
reimburse the District the expenses for doing so; and

WHEREAS, the City has confirmed its authorization pursuant to Texas Water Code §
11.042(a) and 30 TAC § 295.111(a) to utilize the bed and banks of Cypress Creek to transport
the water made available from LOTP under the Contract to the City's existing diversion facilities
on Cypress Creek; and

WHEREAS, the City's existing and proposed service areas are in Harrison County and
are located in both the Cypress Creek Basin and the Sabine River Basin; and

WHEREAS, Certificate of Adjudication No. 04-4590, as amended, does not authorize the
use of water purchased by the City pursuant to the Contract within that portion of Harrison
County located in the Sabine River Basin; and






WHEREAS, it is necessary for Certificate of Adjudication No. 04-4590, as amended, to
be amended so as to authorize an interbasin transfer of the 9,000 acre-feet of LOTP water, per
annum, the City has purchased under the Contract from the Cypress Creek Basin to that portion
of Harrison County located in the Sabine River Basin; and

WHEREAS, the District has agreed to supplement the Contract to provide for the
District's application, on behalf of the City, for the necessary interbasin transfer from the Texas

Commission on Environmental Quality ("TCEQ"), with assistance and oversight from the City;
and .

WHEREAS, the City will pay the District for all reasonable costs and expenses
associated with obtaining the necessary interbasin transfer authorization, pursuant to the terms
and conditions of this' Agreement.

NOW, THEREFORE, be it resolved that for and in consideration of the mutual
covenants, benefits and agreements hereinafter set forth, the adequacy and sufficiency of which
is evidenced by the Parties’ respective execution of this Agreement, the Parties agree as follows:

AGREEMENT

1. SUPPLEMENT TO CONTRACT: The Contract is hereby supplemented to provide for
the District's filing of an interbasin transfer application, so as to authorize the City the
right to divert into and use the water obtained under the Contract in that portion of
Harrison County located in the Sabine River Basin, pursuant to the terms and conditions
herein.

2. APPLICATION: Pursuant to Texas Water Code § 11.085(v)(4) and 30 TAC
295.13(c)(4), the District agrees to file, seek, and prosecute an application with TCEQ to
amend Certificate of Adjudication No. 04-4590, as amended, to obtain an interbasin
transfer of 9,000 acre-feet of LOTP water, per annum, from the Cypress Creek Basin to
that portion of Harrison County located in the Sabine River Basin, for a term not less than
the term of the Contract, as same may be extended by the Parties.

3. COSTS AND EXPENSES: The City agrees to pay all reasonable costs and expenses
associated with the application identified in Section 2 up to $5,000. Costs and expenses
beyond $5,000 must be approved in advance by the City.

4. COOPERATION: The District and the City agree to perform all obligations and
undertake such actions as are or may become necessary or convenient to effectuate the
purposes and intent of this Agreement. The District agrees to coordinate with the City on
all aspects of the application identified in Section 1, including the preparation, filing, and
prosecution of the same. The District agrees to allow the City to review and approve all
filings and submissions to TCEQ associated with the application identified in Section 2,
including the application itself, any responses to requests for additional information, a
draft permit, and a final permit that may be issued by TCEQ. The District also agrees to






notify the City of any meetings with regulatory bodies and interested persons that may be
held in relation to the application identified in Section 2 and afford the City the
opportunity to attend such meetings.

5. RELATIONSHIP OF PARTIES: This Agreement and the application identified in
Section 2 is based upon the active participation of the Parties. Neither the execution nor
delivery of this Agreement, nor the consummation of the transactions contemplated
hereunder, shall create or constitute a partnership, joint venture, or any other form of
business organization or arrangement between the City and the District, except for the
contractual arrangements specifically set forth in this Agreement. Except as is expressly
agreed to in writing in this Agreement, neither the City nor the District (or any of their

agents, officers or employees) have any power to assume or create any obligation on
behalf of the other.

6. TERM: This Agreement shall be effective as of the date last executed below until such
time as a final and non-appealable authorization is issued to the District by TCEQ for the
interbasin transfer authorization contemplated in this Agreement.

7. FUTURE AMENDMENT OF WATER RIGHTS: Nothing in this Agreement shall be
construed to prohibit or restrict the District from seeking to amend or to secure -an
amendment of any term of Certificate of Adjudication No. 04-4590, as amended, or from
pursuing additional authorizations, that are not contemplated herein. The District may
amend its water rights or pursue additional authorizations as long as such amendment or
additional authorizations will not impair the agreements contained herein or interfere
with the ability of the District and the City to carry out their respective obligations or
pursue their rights under the Contract and this Agreement.

EXECUTED this day of » 2007,

THE CITY OF MARSHALL, TEXAS

Mayor

ATTEST/SEAL: oA

City Secretary

NORTHE WCIPAL WATER DISTRICT

1dent, B#hrd of Directors






ATTEST/SEAL:
tary

, Board of Directors

€Cre
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Kathleen Hartnett White, Chainman
R. B, "Ralph” Marquez, Commissioner
Larry R Soward, Commissioner
Clenn Shankle, Executipe Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

June 28, 2006

Walt Scars, Jr,, General Manager
Northeast Texas MWD

P.0O. Box 955

Hughes Springs, Texas 75656

Subject:  Filing of Water Sales Contract, TCEQ NO. 12029
City of Marshall

Dear Mr 6(2&;\.'.

The Water Supply Contract between the Northeast Texas Municipal Water District and the City of
Marshall has been accepted for filing. The Agreement meets the filing requirements of 30 Texas
Administrative Code Chapters §295.101 and §297 Sub-Chapter J.

Please note that for correspondence and reporting purposes this contract is being identified as TCEQ
Water Supply Contract No, 12029.

Term: 50 years, beginning February 1, 2006, ending February 1, 2056
Use: as authorized by law; 9,000 acre-feet per yoar

Source; Lake O'The Pines

Supplicr's Water Right: Certificate No. 04-45590

If you have any questions or comments, you may contact me at (512) 239-6538 or by e-mail ot
sramos(@fteed.tx.us..

7
e

cve) C 160
Water Rights Permitting
Water Supply Division

ot City of Marshall

P.0.Box 13087 ¢ Austin. Trrne 7TR7T11.A0R7 10M20 1ANA & Tass—— b =3 deeos
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Mr. Rochelle's Direct Line: (512) 322-5810
mrochelle@\glawfirm.com

September 29, 2006

Ms. Kellye Rila (MC 160) VIA FACSIMILE

Water Supply Division AND FIRST-CLASS MAIL
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re:  Bedand Banks Transfer Pursuant to TWC § 11.042(2) (1279-04)

Dear Kellye:

On February 1, 2006, my client, the City of Marshall (the "City"), entered into a rav
water purchase contract (the "Contract”) with the Northeast Texas Municipal Water District (the
"District") for the purchase of up to 9,000 acre-feet of water per annum from rights in the Lak:
O' the Pines ("LOTP"), which is located on Cypress Creek and held by the District unde
Certificate of Adjudication No. 04-4590. The Contract contemplates that the City will diver
such water downstream from LOTP at the City's existing diversion point on Cypress Creek, 2
authorized in Certificate of Adjudication No. 04-4614.

On March 8, 2006, the District submitted a copy of the Contract to the Tex:
Commission on Environmental Quality ("TCEQ") for approval pursuant to the contractu:
permit requirements found at 30 TAC § 295.101. As referenced in the enclosed letter from Ster

Ramos of the TCEQ’s Water Supply Division, the Contract was "accepted for filing" by TCE
staff on June 28, 2006.

This letter serves as the City's notice o TCEQ that, pursuant to Texas Water Cox
§11.042(a) and TCEQ rules at 30 TAC 295.111(a), it intends to make use of the bed and ban
of Cypress Creek to transport stored or conserved water from LOTP to the City's existis
diversion point on Cypress Creek. Texas Water Code § 11.042(a) provides that an ents
"supplying stored or conserved water under contract...may use the bank and bed of any flow::
natural stream in the state to convey the water from the place of storage 1o the place of use or
the diversion point of the appropriator.” TCEQ rules at 30 TAC § 295.111(a) require that a co
of the contract for the purchase of stored water be filed (by either the seller or purchaser) w
the executive director in order for the seller or purchaser of stored water lo make use of the t

and banks of any natural watercourse in conveying such water pursuant 1o Texas Water Codi
11.042(a).






Ms. Kellye Rila
September 29, 2006

Page 2

Pursuant 1o Texas Water Code § 11.042(a) and TCEQ rules at 30 TAC § 295.111(a),

enclosed is a copy of the Contract between the City and the District that the TCEQ has accepled
for filing. The City intends to transfer the water it purchases from the District, and pursuant Lo
TCEQ rules it would offer the following;

The water, once transported and diverted by the City, will be utilized for industrial and
municipal purposes within the City's service area located in both the Cypress Creek Basin
and the Sabine River Basin. ' ‘

The water will be transported through the bed and banks of Cypress Creek.

The District owns LOTP, the reservoir from which the water that is the subject of this
transfer is stored and conserved. There is no other reservoir located on Cypress Creek
between LOTP and the City's existing diversion point by which the water will be
conveyed.

The water to be transported will originate in LOTP and will terminate at the City's
existing diversion point on Cypress Creek.

The City will commence its transit of water from LOTP at times when the flow in
Cypress Creek at the City's existing diversion point is less than the City's proposed
diversion rate, for any period of time the City is diverting, and it will terminate same
when the flow in Cypress Creek at the City's existing diversion point 1s equal to or
greater than the City's proposed diversion rate, for any period of time the City 1s
diverting. The City may also commence its transit of water from LOTP at times wher
water quality in Cypress Creek at the City's existing diversion point is threatened, and if
may terminate same when the threat to water quality in Cypress Creek at the City's
existing diversion point is diminished or eliminated. The Contract between the Distric
and the City is for a term of 50 years, beginning on February 1, 2006 and ending or
February 1, 2056.

Up to 9,000 acre-feet of water per annum from LOTP will be transported.

The maximum rate of flow at which water will be released from LOTP (the point o
origin) will be at a rate necessary to ensure there is adequate flow in Cypress Creek at th
City's diversion point so as to allow the City to divert water at a rate not grealer than 5!

cfs, which is the City's maximum rate of diversion under Certificate of Adjudication Nc |

04-4614.

The water to be transported is owned by the District, pursuant to its authorization 1
Certificate of Adjudication No. 04-4590.

During times when releases from LOTP are made pursuant to the Contract, the City Wi
measure the amount of LOTP water diverted at its authorized diversion point t
installing, operaling and maintaining (at or near the diversion point location) tF

necessary equipment for measuring the quantity of water diverled. The City will als |

maintain a log of information lo ensure that a record is made of the volume of waler th
is released from LOTP pursuant to the Contract, the volume of water that is delivered to |

point near the City’s intake, and the volume of water diverted by the City pursuant to I |
Contract. The City will calculate carriage losses occurring between the release point ai |






Ms. Kellye Rila
September 29, 2006
Page 3

the diversion point. Such actions will ensure that the City only diverts water that 1t 18
entitled to divert under its water right and the Contract.

If you have any questions or need any further information regarding this matter, please
feel free to contact me or Michelle Smith (512-322-5850). 1 appreciate your attention to this
important matter.

Sincerely,

Martin C. Rochelle

MCR/ldp

1279\04\r060929mms
ENCLOSURES

cc: Mr. Frank Johnson
Mr. Todd Fitts
Mr. Walt Sears
Mr. Ken Choffel
Ms. Michelle Smith
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Ms. Smith’s Direct Line: (512) 322-5850
msmith@iglawfirm.com

November 10, 2006

Ms. Kellye Rila (MC 160) V1A FACSIMILE

Water Supply Division AND FIRST-CLASS MAIL
Texas Comynission on Environmental Quality

P.O. Box 13087
Austin, Texas 78711-3087

Re:  Bed and Banks Authorization (1279-04)

Dear Kellye:

I wanted to confirm my understanding regarding the use of the bed and banks of Cypres:
Creek to transport stored or conmserved water from Lake O' the Pines ("LOTP") to the City o
Marshall's existing diversion point on Cypress Creek. As you know, the City entered nto a rav
water purchase contract (the "Contract") with the Northeast Texas Municipal Water District (th
"District") for the purchase of up to 9,000 acre-feet of water per annum from rights i LOTP
The Contract was "accepted for filing" by TCEQ staff on June 28, 2006. On September 25
2006, Martin Rochelle submitted notification to you that the City intends to make use of the be:
and banks of Cypress Creek to transport stored water from LOTP to the City's existing diversio
point on Cypress Creek pursuant to Texas Water Code § 11.042(a) and 30 TAC § 295.111(a
This letter is enclosed.

It is my understanding, based upon our recent conversations, that 1) TCEQ does not nee
{0 take any formal action (including the issuance of notice to inlerjacent water right holders) I
order for the transport of water under the Coniract to commence; i1) the District's LOTP wal
right (Certificate of Adjudication No. 04-4590), which I enclose for your reference, provides th
the District is "authorized 1o use the bed and banks of Cypress Creek...to convey and deliv:
waler 10 be appropriated hereunder o downstream diversion points"; and, 111) this existing be
and banks authorization, coupled with the City's compliance with 30 TAC § 295.111(a),
sufficient authorization for the transport of LOTP water pursuant to the Contract. Indeed, 1t
my understanding that our September 29, 2006 notification letier was filed in TCEQ's Cenlr
Records under the LOTP water nght.

1 appreciate your time in reviewing this matter with me. If I have misstated
misunderstood anything related to our prior conversations or the agency's position with regard
{lie need for further bed and.banks authorization for the delivery of LOTP water pursuant 1o 1
Contract 1o the City's current authorized point of diversion on Cypress Creek, please let me ke
as soon as possible, for unless directed otherwise by the agency, the City will exercise ils T
under the Contract for the release of water from LOTP, as necessary.
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If you have any questions or need any further information regarding this matter, please
feel free to contact me or Martin Rochelle (512-322-5810) at your convenience. Again, thank

you for your time and help.

MMS/ldp
1279\04\tr061 108 mms

ENCLOSURES

cc: Mz. Frank Johnson
Mr. Todd Fitts
Mr. Walt Sears
Mr. Ken Choffel
Ms. Robin Smith

Mr. Martin C. Rochelle

Sincerely, .
(g

Michelle Maddox Smith






RESOLUTION BY THE BOARD OF DIRECTORS OF THE
NORTHEAST TEXAS MUNICIPAL WATER DISTRICT
AUTHORIZING AND DIRECTING
THE GENERAL MANAGER TO FILE AN APPLICATION WITH
THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
TO ALLOW FOR AN INTERBASIN TRANSFER OF WATER

ON BEHALF OF THE CITY OF MARSHALL, TEXAS

WHEREAS, the Northeast Texas Municipal Water District (“District”) has entered into a
contract (the "Contract") to provide up to 9,000 acre-feet of water, per annum, for domestic,

municipal and industrial purposes to the City of Marshall, Texas (“City”) for a defined period of
time; and,

WHEREAS, the District holds rights to store, divert and use state water pursuant to Certificate of
Adjudication No. 04-4590, as amended ("Certificate"), which authorizes, in part, the storage of
water in Lake O' the Pines, and the diversion and use of water from Lake O' the Pines; and,

WHEREAS, Lake O’ the Pines is located in the Cypress Creek Basin and the City's existing and
future service area is located in Harrison County, which is situated in both the Cypress Creek
Basin and the Sabine River Basin; and,

WHEREAS, in order for the City to fully utilize the water supply it has agreed to purchase
pursuant to the Contract within the totality of its existing and future service area, it is necessary
that water from Lake O' the Pines be capable of being lawfully transferred from the Cypress.
Creek Basin to the Sabine River Basin; and,

WHEREAS, state law prohibits the transfer of water from one basin to another without the
authority of the Texas Commission on Environmental Quality (“Commission”); and,

WHEREAS, the Board finds that the right to transfer water from Lake O' the Pines in the
Cypress Creek Basin to that portlon of the City's existing and future service area located within
the Sabine River Basin will not impair or prejudice the future needs of the District's members
and customers or other water right holders located in the Cypress Creek Basin.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE
NORTHEAST TEXAS MUNICIPAL WATER DISTRICT that the General Manager be
authorized as follows:






(1) to enter into a Supplemental Agreement with the City regarding the filing of an
application with the Commission for an amendment to the Certificate to secure authorization for
an exempt interbasin transfer of up to 9,000 acre-feet of water, per annum, from that portion of
Harrison County located in the Cypress Creek Basin to that portion of Harrison County located
in the Sabine River Basin, pursuant to Texas Water Code § 11.085(v)(4); and,

(2) to file an application with the Commission for an amendment to the Certificate to
make an exempt interbasin transfer of up to 9,000 acre-feet of water, per annum, from that
portion of Harrison County located in the Cypress Creek Basin to that portion of Harrison
County located in the Sabine River Basin, pursuant to Texas Water Code § 11.085(v)(4), and to
prosecute same; and,

(3)  to coordinate with the City and its consultants regarding such matters.

ADOPTED AND APPROVED this ___ dayof ___, 2007

NORTHEAST TEXAS MUNICIPAL WATER

ATTEST:

D1 Mo lserbnioe
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Chairman Buddy Garcia

Commissioner Larry R. Soward
Commissioner Bryan W. Shaw

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re:  Texas Commission on Environmental Quality staff notice recommendation for
Northeast Texas Municipal Water District; Docket No. 2008-0791-WR

To the Honorable Commissioners:

Texas Parks and Wildlife Department (TPWD) thanks you for the opportunity to
provide comments in this matter. TPWD has reviewed the Texas Commission on
Environmental Quality (TCEQ) staff notice recommendation for the Northeast
Texas Municipal Water District (“District”) water right amendment application
scheduled for commission consideration September 24, 2008. TPWD has several
concerns regarding this application and the staff review.

1. Inconsistency Between Application and Staff Review

The June 20, 2008 TCEQ staff memo reviews an interbasin transfer that is more
limited than the interbasin transfer described in the District’s July 30, 2007
application. The staff analysis is of the District’s request to authorize an exempt
“interbasin transfer of 9,000 acre-feet of water per year from the Cypress Basin to
that part of the City of Marshall’s service area located in the Sabine River Basin
within Harrison County.” However, the District’s application describes the
requested transfer as one to allow for use of the transferred water in all of
Harrison County, rather than the limited service area of the City of Marshall
located in the Sabine Basin within Harrison County. The expansion of Marshall’s
use of water into areas of Harrison County outside of Marshall’s service area
raises issues relevant to the consideration of who may need notice of this
application. Because the TCEQ staff memo does not analyze issues related to the
use of water in all of Harrison County, it’s unclear whether the staff is planning to
issue an authorization limited to Marshall’s service area or whether the omission
of factors related to use of water in all of Harrison County was simply an
oversight in the staff analysis. In any case, this issue should be resolved before
commission action on the notice decision so that the commission may make a
fully informed decision.

To manage and conserve the natural and cultural resources of Texas and to provide hunting, fishing
and outdoor recreation opportunities for the use and enjoyment of present and future generations.
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I1. Applicability of Texas Water Code Sections 11.085 and 11.122

Both the District and the TCEQ staff conclude that the District’s interbasin
transfer application falls under Texas Water Code Section 11.085(v)(4), which
exempts such a transfer from the requirements imposed by Section 11.085(b)-(u),
including notice and opportunity for a contested case hearing.  Section
11.085(v)(4) provides:

(v) The provisions of this section, except Subsection (a), do not apply to:

(4) a proposed transfer from a basin to a county or municipality or
the municipality’s retail service area that is partially within the
basin for use in that part of the county or municipality and
municipality’s retail service area not within the basin.

Support for the determination that Section 11.085(v)(4) is dispositive of notice
requirements is cited from the appellate decision in City of Marshall v. City of
Uncertain, 124 S.W.3d 690 (Tex. App.—Austin 2004, affirmed in part and
reversed in part). TPWD agrees that the court found that interbasin transfer
applications meeting Section 11.085(v)(4) are not subject to notice and hearing
requirements. However, in the Marshall case, the court found that the City of
Marshall’s application was governed by Section 11.085(v)(4) because the
application was to transfer water to areas within Marshall’s retail service area.
The court noted that, “Therefore, without evidence in the record that this
amendment was outside of Marshall’s retail service area, we agree with the
Commission that section 11.085(v)(4) applies. (Emphasis added.) (Marshall, at
694.) The court also noted that “retail service area” was not defined in the Water
Code. (Marshall, at 693.)

The TCEQ rule that tracks and implements Texas Water Code Section
11.085(v)(4) governing interbasin transfers is more detailed than the statutory
provision. Rule 297.18(k)(4) provides:

(4) a proposed interbasin transfer from the basin of origin to a county or
municipality or the municipality's retail service area that is partially within
the basin of origin for use in the part of the county or municipality and the
municipality's retail service area not within the basin of origin. The further
transfer and use of this water outside of such county or municipal retail
service area as existing at the time of the transfer or as may exist in the
future other than back to the basin of origin shall not be exempt under this
paragraph. For purposes of this paragraph, a county, municipality, or
municipality's retail service area refers to a geographic area.

As discussed above, TPWD is concerned that an ambiguity exists as to whether
the District’s transfer is indeed limited to Marshall’s retail service area or is in
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fact outside of the service area. This fact issue should be clarified to determine
whether Texas Water Code Section 11.085(v)(4) controls the notice issues of the
District’s application.

III. Texas Water Code Section 11.122 Analysis

The TCEQ staff memo acknowledges that the commission may find that Texas
Water Code Section 11.085(v)(4) is not dispositive of notice of the District’s
application; the staff provides alternative analysis should the commission
determine that the application is subject to Texas Water Code Section 11.122(b).
TPWD also offers comments relevant to a Section 11.122(b) analysis.

The District’s application is one of several test cases for commission action in
compliance with the 2006 Texas Supreme Court decision in City of Marshall v.
City of Uncertain. TPWD believes that refinements in the standard staff analysis
are necessary to build a record sufficient for meeting the letter and intent of the
Marshall decision. A comprehensive record evidencing the consideration of all
relevant factors and clearly setting out the basis for discretionary determinations
by TCEQ staff will assist all parties interested in ensuring that notice decisions
are supported and correct.

TPWD does not object to the ultimate recommendation of no notice for this
specific application, chiefly because the subject water has already been
appropriated and found to meet applicable requirements at the time of
appropriation. ~TPWD does object specifically to the analysis regarding
consistency of the application with the regional and state water plans and to the
lack of any foundation to determine whether the District’s application is
consistent with the plans or that a waiver is warranted for this requirement.
TPWD agrees there may be grounds for waiver, but the staff analysis is silent on
the subject.

TPWD respectfully offers the following comments to assist in refining the staff
analysis:

A. Consistency with State and Regional Water Plans

Texas Water Code §11.134(b)(3)(E) requires that the proposed
appropriation address a water supply need in a manner that is consistent
with the state water plan and an approved regional water plan for any area
in which the proposed appropriation is located, unless the commission
determines that conditions warrant waiver of this requirement. Review of
applications would be eased by a rule or written policy statement defining
“consistency.”
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In looking at the three previous applications considered by the commission
on August 20, 2008 along with the staff memos prepared for the City of
Marshall and

Northeast Texas Municipal Water District, it is unclear what the standard
is for “consistency” or what rubrics are employed to determine granting a
waiver of the consistency requirement. For example, it is unclear whether
a proposed amendment must appear as the selected water supply for a
reported shortage or whether a reported shortage alone is enough to meet
the consistency requirement. A more detailed report with specific citation
to the state and regional water plans would aid in understanding the
consistency analysis and identifying the basis of the staff judgment.

For the District’s application, the staff analysis notes that, “NETMWD
indicates that the Regional Water Plan identifies a projected shortage of
over 13,000 acre-feet water in Harrison County in 2060.” The staff memo
goes on to report that, given the projected shortage, the City of Marshall
has an interest in securing the 9,000 acre-feet interbasin transfer ‘as an
additional water right. No citations to the regional or state water plans are
provided to verify whether the specific request under the District
application is consistent with the plans’ consideration of the projected
shortage and the selected water management strategy to meet the shortage.

The North East Texas Regional Water Plan (Region D) identifies a 12,914
acre-feet shortage of industrial water for steam electric users in the year
2060." The Plan identifies the purchase of additional Northeast Texas
Municipal Water District by steam electric water users as the
recommended water management strategy to meet the noted actual
shortage of 3,184 acre-feet.” Harrison County shows a surplus of 9,530
acre-feet of water for manufacturing demands in 2060.> The City of
‘Marshall itself is shown to have a surplus of 19,441 acre-feet of water
(approximately 75% of its supply) above its demands in 2060.* These
kinds of data and specific findings and recommendations are relevant and
necessary for the analysis of whether a proposed amendment is consistent
with state and regional water plans. In this case, while the regional water
plan provides a link between the actual shortage of 3,184 acre-feet of
water for steam electric industrial use and the proposed additional supply
from the District to meet that use (supplied directly to the steam electric
users), the plan provides no indication that the City of Marshall’s

" North East Texas Regional Water Plan, January 2006, p. 4-5.

2 Id, p. 4-72. The remainder of the 12, 914 acre-feet reported storage is not an actual physical
shortage but rather a shortage caused by the expiration of a water supply contract.

3 Id, p. 4-33.

“Id, p. 4-23.
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anticipated supply from the District is needed to meet any ﬁrojected
shortage.

The staff memo provides the ambiguous conclusion that “either conditions
warrant a waiver of the consistency determination or the application is
consistent with the relevant regional water plan and the state water plan.”
TPWD asserts that it is contradictory to determine that both options apply.
The TCEQ staff

should make a factually supported determination of whether an application
is consistent with the relevant water plans. If the determination is that an
application is consistent with water plans, the analysis should end there. If
the determination is that an application is not consistent with the water
plans, the commission should then make a clear determination whether
conditions warrant a waiver of the consistency requirement. As it stands,
TPWD cannot discern the basis of the TCEQ staff decision on the
District’s application.

B. Beneficial Use

TPWD believes that the District’s application does not raise any questions
regarding beneficial use. The water requested for the interbasin transfer
has already been appropriated and determined to be for beneficial uses.
However, the staff analysis addresses beneficial use; TPWD believes the
standard language developed by staff for all applications that trigger a
beneficial use analysis should be expanded and refined. Texas Water Code
§11.134(b)(3)(A) requires that the proposed appropriation be intended for
a beneficial use. The application analysis should reflect the legal
definition of beneficial use rather than the shorthand definition that
beneficial use “is the non-wasteful use of water for a purpose recognized
under the Water Code.” Texas Water Code §11.002(4) defines beneficial
use as the “use of the amount of water which is economically necessary
for a purpose authorized by this chapter, when reasonable intelligence and
reasonable diligence are used in applying the water to that purpose and
must include conserved water.” The legal definition contains both
quantitative and economic components that are missing in the staff
analysis. The specific amount and the economic necessity factors are
important for determining whether the water will serve a concrete purpose
or whether the proposed amendment is speculative. The analysis should
be expanded beyond the determination of whether the proposed purpose of
use is one recognized by Texas Water Code §11.023.

Addressing the correct amount economically necessary to achieve a
specified purpose is also important in light of Texas Water Code §11.025,
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which provides that a right to use state water is limited “not only to the
amount specifically appropriated but also to the amount which is being or

can be beneficially used for the purposes specified in the appropriation,
and all water not so used is considered not appropriated.”

C. Public Welfare

Texas Water Code §11.134(b)(3)(C) requires that - the proposed
appropriation not be detrimental to the public welfare. The information
requested in the standardized TCEQ application may not be sufficient for
a public welfare analysis; indeed, TCEQ staff requested additional
information from the test case applicants in order to perform its analysis.
TPWD believes that the scope of the

TCEQ information requests and subsequent analysis should be refined to
include information beyond the applicant’s opinion.” For example, a
governmental entity applicant may have considered its proposed
amendment application in a public meeting; there may be a record of oral
or written public comment that provides some evidence of potential public
welfare impacts. The TCEQ itself may have received public comments
relevant to the public welfare. There may have been news or editorial
coverage of the matter in media sources. The TCEQ analysis should
reflect a meaningful effort to catalogue existing evidence of potential
public welfare impacts. TPWD notes that a written public comment of"
August 1, 2007 is contained in the TCEQ official file on the District
application, but the TCEQ analysis fails to analyze or even mention the
comment as part of its review. Additionally, the prospect of the City of
Marshall using water outside of its historic service area in Harrison
County may trigger public welfare concerns of Harrison County citizens
or entities.

D. Surface Water and Groundwater Connection

Texas Administrative Code Chapter 30 Section 297.47 requires that the
commission shall consider any hydrological connections between surface
water and groundwater and any effects from the granting of the
application on groundwater use, quality, or recharge. The staff analysis
relies on information gleaned from surface water availability models. In
some cases, additional relevant information may be readily available for

* The staff request to the District was to “Explain how the proposed amendment is not detrimental
to the public welfare. Consider any public welfare matters you think might be relevant to a
decision on the application. Examples could include concerns related to the well-being of humans
and the environment.” (Emphasis added.) See letter of April 4, 2008 from Ron Ellis to the
District.
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staff consideration. Groundwater availability models and estimated
recharge rates for different major aquifers in Texas are available from the
Texas Water Development Board and the University of Texas Bureau of

Economic Geology. In addition, local groundwater conservation districts
are logical sources for site-specific data.

IV. Conclusion

A decision of no notice is essentially a decision that places the underlying water
right amendment application in position to be issued immediately by the
Executive Director without opportunity for additional input from interested
persons. As such, notice decisions can become de facto decisions on the issuance
of an application. This situation creates the need for a -very careful and
comprehensive analysis to form the basis of a record of decision. As a sister
agency with a shared goal of protecting the state’s natural resources, Texas Parks
& Wildlife Department appreciates your consideration of these comments as the
TCEQ considers decisions that affect the water, fish, wildlife, and habitat
resources of Texas. If desired, TPWD can be called upon for assistance in
developing policy and practice guidelines for water right amendment matters.
Should you have any questions, please contact me at (512) 389-8899.

Sincerely,

éﬂuﬁfu W

Colette Barron, Attorney

cc: Carter Smith, Executive Director, TPWD
Ann Bright, General Counsel, TPWD










