Bryan W. Shaw, Ph.D., Chairman

Buddy Garcia, Commissioner

Carlos Rubinstein, Commissioner

Mark R. Vickery, P.G,, Executive Director

Trxas COMMISSION ON ENVIRONMENTAL QUALITY

Profecting Texas by Reducing and Preventing Pollution

October 4, 2010

To:  Persons on the attached mailing list (By mail and facsimile as indicated)

Re:  Application of Las Brisas Energy Center, LLC for State Air Quality Permit No. 85013,
HAP48, PAT 41, and PSD-TX-1138; TCEQ Docket No. 2009-0033-AIR; SOAH Docket No.
582-09-2005.

The Texas Commission on Environmental Quality has scheduled a discussion of the
procedural status of the above-referenced matter on October 15, 2010 at 9:30 A.M. in Room 2018,
Building E, 12100 Park 35 Circle, Austin, Texas.

The Commission will obtain an update on the procedural status of the case from the
Administrative Law Judges and will discuss future scheduling matters related to the Commission’s
Interim Order, dated July 1, 2010. The Commission does not intend to take oral argument from the
parties.

If you have any questions concerning this matter, please contact Jim Rizk, Assistant General
Counsel, at (512) 239-5530.

Very truly yours,

Les Trobman
General Counsel

Mailing List

PO. Box 13087 Austin, Texas 78711-3087 512-239-1000 Internet address: www.tceq.state.tx.us
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Austin, Texas 78746
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Ilan Levin

Environmental Integrity Project
1303 San Antonio St., Suite 200
Austin, Texas 78701
512/637-9447 FAX 512/584-8019

Tom Weber
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McElroy, Sullivan & Miller, L.L.P.
P.O. Box 12127

Austin, Texas 78711

512/327-8111 FAX 512/327-6566

David Frederick

Richard Lowerre

Lowerre, Frederick, Perales,
Allmon & Rockwell

707 Rio Grande, Suite 200

Austin, Texas 78701

512/469-6000 FAX 512/482-9346

Terrell W. Oxford

Susman Godfrey, LLP

901 Main, Suite 5100

Dallas, Texas 75202

214/754-1902 FAX 214/665-0847

Susie Luna-Saldafia

Education Chair

LULAC, Council No. 1

4710 Hakel Dr,

Corpus Christi, Texas 78415
361/779-0939 FAX 361/854-7453

Gerald Sansing, Chairperson
Clean Economy Coalition

5426 Chevy Chase Drive

Corpus Christi, Texas 78412
361/855-7051 FAX 361/854-5859

Roger Landress
242 Mt. Clair Dr.
Corpus Christi, Texas 78412

Manuel Cavazos, 111
3409 Fairmont Dr.
Corpus Christi, Texas 78408

Manuel Cavazos, 11T

4325 Ocean Drive, Apt. 7Y
Corpus Christi, Texas 78412
361/779-4266

Denise Malan

Corpus Christi Caller Times

P.O. Box 9136

Corpus Christi, Texas 78469
361/886-4334 FAX 361/886-3732

Michael Westergren Esq.

P.O. Box 3371

Corpus Christi, Texas 78404
361/765-6828 FAX 361/882-3928

The Honorable Tommy Broyles
The Honorable Craig Bennett
Administrative Law Judges

State Office of Administrative Hearings

P.O. Box 13025
Austin, Texas 78711-3025
512/475-4993 FAX 512/475-4994

Erin Selvera

Ben Rhem

TCEQ Litigation Division MC 175
P.0O. Box 13087

Austin, Texas 78711-3087
512/239-0600 FAX 512/239-0606



Scott Humphrey

TCEQ Office of Public Interest Counsel MC 103
P.O. Box 13087

Austin, Texas 78711-3087

512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311

Bridget Bohac

TCEQ Office of Public Assistance MC 108
P.O. Box 13087

Austin, Texas 78711-3087

512/239-4000 FAX 512/239-4007
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Texas Commuission on Bnvironmental Quality
P.O, Box 13087
Austin Texas 78711-3087

Re: SOAH Docket No. 582-09-2005; TCEQ Docket No. 2009-0033-AIR; In Re:
Application of Las Brisas Energy Center, LLC Jor State Air Quality Permit;
Nos. 85013, HAP48, PAL41, and PSD-TX-1138

Dear Mr. Trobman:

We have received your letter of October 4, 2010, advising us of the Commission’s
consideration of matters related to this case on its open meeting agencla of October 15, 2010. We plan
on being at the agenda so that we can assist the Commission by providing information about the status
of this case. In anticipation of some of the matters identified in your letter, we are providing the
current scheduling information regarding the case.

The hearing on remand is curently set to commence at 1:00 p.m. on October 18, 2010, and is

- expected to last through October 21, 2010. Due to the tight schedule: initally set for this proceedmng,

prefiled testimony for Protestants and the Executive Director’s direct case—as well as Applicant’s

rebuttal case—was not required. Thus, the ALJs do not fully know all of the points of contention that

will be raised at the bearing. However, given the number of iterns the Commission has identified to be

addressed on remand, the ALJs anticipate the issues will be significant and will likely involve
substantial briefing after the hearnng.

Ordinarily, post-hearing briefing schedules are set by agreenient of the parties. But, in this
instance, the ALJs anticipate using an extremely aggressive briefing schedule to allow time for
preparation and issuance of the Proposal for Decision (PFD) and proposed order. Accordingly, the
ALJs currently expect that initial brefs will be required to be filed by November 1, 2010, only seven
days after expected receipt of the transcript of the remand hearing. Similarly, reply briefs will Iikely
be due just one week later, on November 8, 2010.

While ALJs usually have 60 days to issue a PFD, the above deadlines and the current schedule
set out in Order No. 21 will allow only 32 calendar days for the ALJs to prepare and issue the PFD and
proposed final order by December 10, 2010. Given that it will take several days for the PFD to be
reviewed, proofed, and issued, we anticipate having less than four wesks to prepare the PFD—and this
includes working through the intervening Thanksgiving holiday and weekend.

300 West 15 Street Suite 502 Austin, Texas 78701 / P.O. Box 13023 Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax)
www.soah.state.tx.us
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That is our current anticipation for the schedule in this case, and this will allow the PFD to be
issued by December 10, 2010. We hope that this information is helpful to you and the Commissioners.
As indicated, we expect to be at the Commission’s open meeting of October 15, 2010, and will be
prepared to answer any additional questions the Commissioners might have about the procedural status

of this case.
Sincerely,
.
ommyAL. Broyles Craiy R Bennett
Administrative Law Judge Administrative Law Judge
TLB/CRB:ls

cc: Mailing List
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LAS BRISAS ENERGY CENTER, LLC | JOBN RILEY
CHRIS THIELE
VINSON & ELKINS
2801 VIA FORYUNA, S'TE. 100
AUSTIN, TX 78746
512/542-8520 (RYLEY)
512/542-8632 (THNELE)
512/236-3329 (FAX)
512/236-3283 (FAX)

SIERRA CLUB YLAN LEVIN
ENVIRONMENTAL INTEGRITY PROJECT
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ENVIRONMENTAL DEFENSE FUND TOM WEBER
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ROGER LANDRESS
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MANUEL CAVAZOS, N
3409 FATRMONT DR.
CORPUS CHRISTX, TX 78408-3520

MICHAEL J. WESTERGREN
P. 0. BOX 3371

CORPUS CHRISTY, TX 78404
361/765-6828
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John A Riley jnley @velaw com
Tel 512 542.8520 Fax 512.236 3329

October 8, 2010

Mr. Les Trobman

TCEQ General Counsel MC-101
P.O. Box 13087

Austin, TX 78711-3087

Fax: (512) 239-5533

Re: TCEQ Docket No. 2009-033-AIR, SOAH Docket No. 582-09-2005; Application of
Las Brisas Energy Center, LLC for State Air Quality Permit Nos. 85013, HAP48,
PALA41, and PSD-TX-1138

Dear General Counsel Trobman:

Las Brisas Energy Center, LLC (“Las Brisas” or “Applicant’) submitted its
application in the above-captioned matter over two years ago, on May 19, 2008. The
application was subject to an extensive review process that culminated in an evidentiary
hearing almost a year ago, ending on November 12, 2009. From there, the parties extensively
and repeatedly briefed the legal issues surrounding the factual issues and expert opinions that
constitute the record evidence in the case. In addition, the Administrative Law Judges
(“ALJs”) provided in depth analysis of the law and issues presented in their Proposal For
Decision (“PFD”). The application record before the Commission in this matter reflects
hundreds, if not thousands, of hours of work of the TCEQ staff, the ALJs, the
Protestants and the Applicant.

At its June 30, 2010 Agenda the Commission considered the application, issued its
Interim Order remanding a limited set of issues to SOAH, and ordered that the revised PFD
and proposed order in this matter be submitted to the Commission no later than four months
from the date of the Agenda.! The Commission’s directive was derailed when, on September
1, 2010, Protestant Environmental Defense Fund, Inc. (“EDF) successfully moved to
continue the remanded hearing because of the sudden unavailability of one of its two
testifying witnesses. Over Applicant’s objections and based solely on the unavailability of
this witness, on September 2, 2010, the ALJs issued Order No. 21 rescheduling the hearing to
October 18-21, 2010 and setting December 10, 2010 as the deadline for the revised PFD.

Among Applicant’s objections to the motion for continuance was Applicant’s
assertion that, based on deposition testimony and a contract between EDF and its
environmental consultants, Source Environmental Sciences, Inc., EDF had at least one, if
not two, alternate witnesses that could substitute for the unavailable witness, Dr.

: See Interim Order Concerning The Administrative Law Judges’ Proposal For Decision Regarding The

Application Of Las Brisas Energy Center, LLC For State Air Quality Permit No. 85013, HAP 48, PAL 41, And
PSD-TX-1138; TCEQ Docket No. 2009-0033-AIR; SOAH Docket No. 582-09-2005, at 2 (July 1, 2010)
fhereinafter Interim Order}.

Vinson & Elkins LLP International Lawyers
Abu Dhabt Austin Beying Dallas Dubai Hong Kong Houston
London Moscow New York Palo Alto Shanghar Tokyo Washington www.velaw.com
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Gasparini. According to Dr. Gasparini’s deposition testimony, at least one of these alternate
witnesses, Robert Osborn, spent about the same amount of time evaluating the Applicant’s
information as Dr. Gasparini.”> Yet, in a telephone conference to consider EDF’s motion,
EDF represented to the ALJs that Dr. Gasparini’s attendance was necessary for EDF to
effectively participate in the remand hearing and that, without Dr. Gasparini, EDF would be
unable to present a direct case on modeling or to adequately prepare for cross-examination of
the other parties’ modeling experts.>

Proving Applicant’s original point, just yesterday, Applicant received a motion to
exclude evidence filed by EDF. As part of this motion, EDF provides an affidavit* that
demonstrates that EDF has had another viable witness option that it never revealed to
the ALJs all along. Specifically, in his affidavit Robert Osborn not only claims
qualifications similar to those of Dr. Gasparini, he also provides sworn testimony claiming
that he is very familiar with the modeling that has been submitted in this case. In fact, Mr.
Osborn’s affidavit reveals that he was able to review, compare, and provide opinions
regarding modeling runs submitted by the Applicant and the Executive Director in a matter of
days, not weeks as EDF had previously indicated.” It is thus clear that EDF had more than
one air expert available to it at the time Dr. Gasparini was injured and that the six week delay
requested by EDF and granted by the ALJs on EDF’s representations was unnecessary in
order to protect EDF’s due process rights. In short, EDF “laid behind the log” as to its
witness options and EDF’s October 7, 2010 motion to exclude makes plain that the six week
extension granted by the ALJs was based on incomplete information.

In a letter distributed October 6, 2010 the ALJs provided the General Counsel and the
parties with an anticipated post-hearing briefing schedule that returns a revised PFD on
December 10, 2010. Further, the ALJs characterized this schedule as “extremely aggressive”
in light of the number of items the Commission has identified to be addressed on remand and
because the ALJs anticipate that the issues will be significant and will likely involve a
substantial amount of briefing after the hearing. As stated above, Applicant respectfully
disagrees with the ALJs’ opinion that post-hearing briefing need be substantial

2 The deposition of Dr. Gasparini revealed that, up until that point, he and Mr. Osborn had spent roughly

equal time reviewing Applicant’s modeling. See Deposition Transcript of Dr. Roberto Gasparini at 97:15-97:25
and 98:1-98:12. (MR. RILEY: “...do you have any idea how much time [Mr. Osborn’s] spent on this project to
date?” DR. GASPARINI: “Comparable to mine, so 120 hours.”).

3 See the transcript of the telephonic conference, attached as Exhibit A.

4 For ease of reference, Mr. Osborn’s affidavit is attached herein as Exhibit B.

3 See Ex. B. Applicant submitted revised prefiled testimony on October 4, 2010. Mr. Osborn signed the

affidavit on October 7, 2010.
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primarily because there has been extensive briefing on the issues before the Commission
already and the Commission’s Interim Order significantly narrowed the issues that
require resolution prior to issuance of the air permit. Simply put, there is no reason for
extensive legal writing following this remanded hearing.

Furthermore, Applicant prefiled its direct case on July 15, 2010 and will call only two
expert witnesses and one fact witness and, based on required disclosures received by
Applicant to date, Protestants plan to call, at most, two expert witnesses. Accordingly,
Applicant does not anticipate lengthy testimony.

Accordingly, Applicant proposes that, pursuant to 30 TAC §80.133, closing
arguments should be heard orally on October 22, 2010, the day after the hearing closes.® If
closing arguments are presented orally as provided by TCEQ rule, the ALJs will have 32
calendar days from submittal of closing arguments to issue their PFD on November 23,
20107 Of course, by rule® the General Counsel can change the prescribed dates for
exceptions and replies to exceptions and the Applicant suggests November 29, 2010 for
exceptions and December 1, 2010 for replies to exceptions. The ALJs may elect to respond
in writing to exceptions and replies to exceptions but may also do so orally at the December
14,2010 Agenda mecting.9

Applicant respectfully requests that the Commission consider issuing an order
implementing the following schedule in the above-captioned matter. The schedule below
will allow the matter to be ready for the December 14™ TCEQ Agenda meeting:

6 See 30 TAC §80.133. (“At the conclusion of the hearing, oral argument may be heard upon request of

the parties or at the judges’ discretion.”)

7 This is the same number of days between closing arguments and the proposal for decision as

contemplated by the ALJs in their schedule.

8 See 30 TAC §80.257.
2 Whether the ALJs file a response to exceptions or replies is discretionary. See 30 TAC §80.259. (“The
judge may file an amended proposal for decision in response to exceptions, replies, or briefs submitted by the
parties.”) (emphasis added). Moreover, 30 TAC §80.261 contemplates that the date of the commission meeting
be set at the time the judge transmits the PFD. (“The chief clerk, in coordination with the judge, shall schedule
motions by parties requiring commission action and the presentation of the proposal for decision. The judge,
when transmitting the proposal for decision, shall notify the executive director and the parties of the date of the
commission meeting and the deadlines for the filing of exceptions and replies. The general counsel, either by

agreement of the parties and the judge, or on the general counsel’s own motion, may reschedule the presentation
of the proposal for decision.”)
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October 21, 2010

October 22, 2010 (oral)
November 23, 2010
November 29, 2010

December 1, 2010

not invited to address the Commission at the

Agenda on October 15™ but will be present to respond to any questions regarding the matters
described above or any other issue of concern to the Commission or General Counsel.

John A. Riley U
tate Bar No. 16927900

Christopher C. Thiele

State Bar No. 24013622

Nikki Adame Winningham

State Bar No. 24045370

Jenifer L. Sutter

State Bar No. 24070707

VINSON & ELKINS L.L.P.

2801 Via Fortuna, Suite 100

Austin, Texas 78746

Telephone: (512) 542-8520

Facsimile: (512)236-3329

COUNSEL FOR LAS BRISAS ENERGY
CENTER, LLC
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I certify that a true and correct copy of the foregoing document has been served by
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on this the 8th day of October, 2010.
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SOAH DOCKET NO. 582-09-2005

TCEQ DOCKET NO. 2009-0033-AIR

APPLICATION OF LAS BRISAS
ENERGY CENTER, LLC FOR
STATE ATR QUALITY PERMIT;
NOS. 85013, HAP48, PAL41,
AND PSD-TX-1138

STATE OFFICE OF

ADMINISTRATIVE HEARINGS

TELEPHONIC PREHEARING CONFERENCE

WEDNESDAY, SEPTEMBER 1, 2010

BE IT REMEMBERED THAT on Wednesday, the
lst day of September 2010, the above-entitled matter was
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1 APPEARANCES 1 PROCEEDINGS
2 FOR LAS BRISAS ENERGY CENTER, LLC ER 1. 201
3 Mr. John Riley 2 WEDNESDAY, SEPTEMB , 0
VINSON & ELKINS 3 (Recording began as follows.)
4 2801 Via Fortuna, Suite 100
Austin, Texas 78746 4 MR WEBER actual discussion about
5 Telephone. 512.542.8520 - Fax: 512.236.3329
6 FOR THE STERRA CLUB: 5 the availability of dates In general I would say that
7 Mr. Ilan Levin 6 the parties either -- most of the protesting parties
ENVIRONMENTAL INTEGRITY PROJECT
8 1303 san Antonio Street, Suite 200 7 that responded to our email were in favor of the
Austin, Texas 78701 s a1 h R
9 Telephone: 512.637 9477 - Fax: 512.584.8019 continuance  OPIC did not oppose 1t ¢ state wasn't
email: 1levin@environmentalintegrity.org 9 1in favor of 1t, nor did it oppose it but had some
10
FOR THE ENVIRONMENTAL DEFENSE FUND 10 scheduling issues
11
Mr. Tom Weber 11 And then, finally, the applicant was
12 MCELROY, SULLIVAN & MILLER, LLP 12 willing to consider it but had some conditions, as I've
Post Office Box 12127
13 Austin, Texas 78711 13 laid out in the motion which was, as I understood 1t,
Telephone: 512 327.8111 - Fax: 512.327.6566 14 th ht be abl .
14 email: tweber@msmtx.com 4 they might be able to agree to some sort of continuance
15 FOR THE MEDICAL GROUPS- 15 1f the parties and the Judges agreed to ensure that the
16 Mr. David Frederick
LOWERRE, FREDERICK, PERALES, ALLMON & ROCKWELL 16 new PFD, the revised PFD, was before the Commission no
17 707 Rio Grande, Suite 200
Austin, Texas 78701 17 later than the December 14th currently scheduled agenda
18 Telephone: 512.469.6000 - Fax: 512.482.9346 |13 conference And I don’'t mean to put words in
email: dof@LF-LawFirm com
19 19 Mr Riley's mouth, but that's how I understood it
FOR TEXAS CLEAN AIR
20 20 And then, of course, this morning -- first
Mr. Terrell W Oxford 21 thing this morning, I learned that Dr Gasparini, upon
21 SUSMAN GODFREY, LLP
901 Main Street, Suite 5100 22 his return from applicant's deposition of him, had been
22 Dallas, Texas 75202 5 B 1 H
Telephone: 214 754 1902 - Fax: 214.665 0847 3 in a pretty horrible car accident e went 1nto surgery
23 email toxfordesusmangodfrey com 24 this morning at 7 00 It 1s expected to take five to
24
25 25 sax hours We don't know his current status We do
3 5
1 APPEARANCES (CONTINUED) 1 know he's got two broken knees, a broken ankle and a
2 2 collapsed lung
FOR WILSON WAKEFIELD AND JIM KLEIN:
3 3 Dr Gasparini had done some modeling which
Mr. Pat Morris 4 we had produced to the other side and all the parties
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FOR THE TCEQ EXECUTIVE DIRECTOR-
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Ms Erain Selvera
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We believe that the new modeling first served upon us by
the applicant -- excuse me -- by the Executive Director
on the 25th and the new modeling audit that was
associated with that and what we believe the new
modeling submitted by the applicant after business hours
on Monday of this week did require us to not only
evaluate all that

new modeling and understand i1t but, as

we are, you know, charged to do, pick it apart as best

we can And then our plan, as was our original plan,

based on the fact that we had previously produced
modeling, our plan was to then re-model as appropriate
You know, one thing that came out 1in the
testimony of Mr Jamieson when he produced his new
modeling and the new modeling run 1n his deposition last
Wednesday and Friday was that he had spent a substantial
amount of time since the last hearing performing the
modeling And my understanding 1s that in response to
the modeling presented by the applicant as part of ats
prefiled testimony, he had then tried to do some
additional modeling, having found some deficiencies and

discrepancies 1in the applicant's original wodeling,

KENNEDY REPORTING SERVICE,
.2233

512.474

INC.




mailto:ilevin@environinentalintegrity.org

http://tweberistnsmtx.com

mailto:patrumo@juno.com



SOAH :

582-09-2005 PHC 9/1/2010

6 8

1 prefiled modeling, and had only sufficient time to model 1 JUDGE BROYLES All right So let's hear
2 one of the two options that was presented as part of the 2 from all other protestants that are in support of the

3 applicant's prefiled testimony on rehearing 3 motion, and then we'll hear from the applicant and then
4 I think when you take all these facts in 4 from the state

5 consideration, by themselves I think the discovery 5 MR FREDERICK Okay Well, thas 1s

6 1ssues warrant a continuance, which was going to be the 6 Frederick for The Medical Group And we re not going to
7 oraiginal basis of our moticn Now that we're deprived 7 participate actively in this next round of hearings, so
8 of Mr Gasparini -- Dr Gasparini -- some undetermined 8 I don t want a whole lot of weight associated with what
9 amount of time, I just currently don’'t know his 9 I have to say

10 condition, don't know what the situation will be, I 10 But 1t does seem to me that we all
11 think a continuance 1g further warranted 11 recognize, from the Commission's action that, you know,
12 Mr Riley does point out in has 12 1t put you-all on an incredibly fast timeline, and a

13 response -- and I'll let him speak for himself, 13 fast timeline just doesn't have any room in i1t for, you
14 obviously -- that Dr Gasparini worked with another 14 know, a series of unusual events S0 1t seems to me

15 gentleman in his office, Robert Osborn, whom I've never 15 that the request for a continuance by the parties that
16 met, don't really know his qualifications I believe he 16 are most actively involved in participation in the
17 helped prepare some of the modeling input filed, but I 17 hearing, you know, would probably be justified in the
18 don't know the extent of his experience or abilaty to 18 absolute but especially justified, given the sort of

19 step i1n Dr Gasparini's shoes That's something we can 19 rocket timeline that we were on
20 i1nvestigate But, frankly, I need to hear what Dr 20 And that's really all I have

21 Gasparini's condition 1s first 21 MR OXFORD This 18 Terry Oxford And we
22 With that said, that's essentially where 22 do support that motion And I'm thinking that you

23 we are We ask that the Judges consider continuing this 23 Judges probably remember thig, but just to make 1t
24 case for some pericd of time In my motion, I put six 24 express, Mr Weber and the Envirommental Defense Fund
25 weeks That was based purely on the following response 25 took the lead at the last hearing and really had sole

7

1 on my part, which are Dr Gasparini, prior to his 1 responsibility for the air modeling, which i1s a crucial
2 accadent, had signed an affidavit saying that he thought 2 part of this remand And so what he's pitching, he's

3 three weeks was an adequate amount of time to 3 the one that's responsible for that There's none of

4 re-evaluate the work being done and the modeling that 4 the others of us that had done anything on it

5 had been performed And again, he had only had a very 5 Thank you

6 cursory review of that modeling at the time he signed [ JUDGE BROYLES Any others?

7 the affidavit, that he thought three weeks would be 7 MR LEVIN Ilan Levin for the Sierra

8 adequate and not just to review the applicant's and 8 Club I don't need to reiterate what the other

9 ED's new modeling but also to prepare a response 9 protestants just said, but we support the motion,
10 modeling 10 obviously And our concern -- 1t seems like this in any
11 Hearing that, I then added an additional 11 other ordinary circumstance would warrant a continuance
12 three weeks, not knowing whether I would have to get a 12 of some kind, we believe But the four months' time

13 new expert up to speed or hire a new expert or wait to 13 deadline that the Commigsion put SOAH under 1is -- you
14 get to a point where Dr Gasparini might be lucid encugh 14 know, without moving that, 1t's just going to -- a
15 and comfortable enough to put some serious time in on 15 continuance will just pinch us at the end, briefing and
16 preparing for direct 16 writing the PFD

17 Since I filed my moticn this afternoon, 17 And so I think that -- I would urge the

18 there's been some additional conversations among some of 18 Judges to ask the Commission to move that, what we think
19 the protesting parties, counsel for the protesting 19 of as an arbitrary deadline for the PFD
20 parties And, you know, there were some dates thrown 20 JUDGE BROYLES Other protesting parties
21 around But, you know at this point I gquess I would 21 want to comment?
22 like to hear from the parties, the other parties Im 22 MR MORRIS Yes This 1s Pat Morris with
23 sure Mr Riley has a lot to say 23 Wilson Wakefield and Jim Klein Jim 18 the CEC
24 And that's all I've got to say at thas 24 representative here and Wilson Wakefield 1s an
25 point 25 1individual protestant I'll let him speak for himself
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1 But we do not object to any continuance 1 decipher S0 that's my only other comment

2 In fact, we think 1t 1s certainly warranted under the 2 JUDGE BROYLES Okay Mr Riley

3 caircumstances The problem 1s, we do not want to deny 3 MR RILEY Yes, sir, Judge I guess the
4 ourselves an opportunity to be heard by the Judges 4 first question I have, 1f you don't mind answering,

5 There has been some suggestion about shortening the time 5 Judge, 18 have you received our written response?

6 of the trial, and that 1is the thing we're most seriously 6 JUDGE BROYLES Yes

7 objecting to But other than that, we understand the 7 MR RILEY Okay And I'll go briefly

8 need for a continuance and certainly are sympathetic to 8 through our response I would echo to some degree, and
9 the problems that have arisen 9 maybe even reinforce the Executive Director's statement
10 And, Wilson, do you want to speak® 10 that EDF's motion, as pertains to information recently
11 MR WAKEFIELD I'll go along with what 11 supplied either by the agency or by the applicant that
12 Mr Morris said I think, you know, 1f we could have 12 pertains to modeling 1s, one, always voluminous and,

13 thas other guy that's next to monitor i1t, it would sure 13 two, 15 not 1n any way new in the context of it was just
14 be a help Thank you 14 revealed 1in the last several days

15 JUDGE BROYLES Any other protestants”? 15 And let me back up just a bat Following
16 Did the Public Interest Counsel join us®? 16 the June 30th agenda -- and shortly after that, of
17 All raght Any other protesting parties 17 course, Your Honors i1ssued an order and we proceeded in
18 want to add? 18 compiling and putting together our direct case, which
19 Okay Let's hear from the Executive 19 included some additional air dispersion medeling
20 Director, then 20 Candidly, we don't think that the 1ssues
21 MS SELVERA Good afterncon, Judges 21 that are before Your Honors, as remanded by the
22 This 18 Erin Selvera I guess as an 1initial responge, I 22 Commission, necessarily require air dispersgion modeling
23 just want to clarify some of the points that were made 23 And you know that we have an opinion on that, based on a
24 1n EDF's motion 24 motion for summary disposition that we filed sometime
25 I think there has been some kind of 25 ago, at least as pertains to PM-10 modeling that was

11 13

1 overstating, their exaggeration of the amount of 1 originally submitted with the application by the

2 information that was contained within the documents and 2 applicant, as well as additional wmodeling that was done
3 file sent to EDS It's not really to the magnitude of 3 on rebuttal and the questions asked by the Commission

4 hew 1t 1s described in the motion And so to that 4 So we're not convinced that modeling 1s a
5 extent, you know, we would make that point 5 necessary part of the rehearing Nonetheless, we put it
3 As far as the motion at SOAH for the 6 1nto our prefiled testimony as an alternative

7 request for a continuance, you know, we're not going to 7 congideration, because 1t 1s suggested in the

8 take a posation either way You know, we understand 8 Commission's order that 1s a possible alternative for

9 that we are bound at this point by an efficient interam 9 their review
10 order, and we'll abide by that unless i1t 1s amended 10 So to that point, again, our prefiled case
11 I did indicate yesterday to Mr Weber that 11 was submitted -- well, it seems like 1t was sometime
12 we would be amenable to some adjustment of the schedule 12 ago -- middle of July or thereabouts I don't have the
13 as long as 1t was appropriately adjusted and allowed for 13 precise date in front of me But we've had our modeling
14 the ~-- 1t didn't create additional conflicts with 14 information ocut there that long And the more recent
15 previously scheduled events or actions that I already 15 disclosures as 1t pertains to modeling that we intend to
16 had on my calendar that I don't have -- I have no 16 offer into evidence 18 minimal The few changes that
17 control over moving 17 were made more recently by Mr Ellis were 1in response --
18 I think that s all we have at this time 18 for lack of a better term -- to some of the observations
1s JUDGE BROYLES All right Any other 19 made by Mr Jamieson in his model
20 party want to respond, prior to the applicant’'s 20 So it may seem like a lot of information,
21 response® 21 but the 1ssues are not different that were raised by
22 MR MORRIS Just this I want to join in 22 Dr Gasparinl or explained in his deposition just
23 with the Environmental Defense Fund The material that 23 yesterday, and the point being that there 1s not a lot
24 we ve been furnished day-by-day 1s voluminous It s 24 of new information to review It's something that
25 just absolutely mind-boggling and almost impossible to 25 really didn't take very long for Mr Ellis to re-run and
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1 18 something that, in my experience, could be loocked at 1 there was a disclosure made which contained some
2 really in a matter of minutes, 1f not a few hours, by a 2 modeling information
3 competent modeler 3 And then just last Friday night at 5 40 or
4 The ED's modeling -- similarly, the ED's 4 so, the additional modeling information, the voluminous
5 modeling 18 not new at all It's an extension and gome 5 modeling information, wag submitted to us as a
6 refinement of a modeling analysis that Mr Jamieson 6 disclosure And using Mr Weber's system accounting, we
7 conducted in preparation for the June 30th agenda date 7 should be able to count that as actually having been
8 and pertained primarily, as I understand it, to the 8 received on Monday morning So we had less than a day
9 rebuttal meodeling and potential questions the Commission 9 to review that information before we were scheduled to
10 might have about the ED's review of that rebuttal model 10 take the deposition of Dr Gasparini, the point being
11 And Mr Jamieson did spend a considerable 11 that -- the reality 18, 1t doesn’'t take very long to
12 amount of time -- he testified to that in his 12 review the files
13 deposition -- 1n preparing for the June 30th agenda He 13 The area that's been studied, this area
14 spent additional time since the June 30th agenda and has 14 has been studied for quite a few months, as you know,
15 now produced and wraitten and signed a modeling report 15 and there have been numerous looks in terms of modeling
16 referred to as an audit, which reflects his analysis 16 runs, looks at various aspects of the circumstances
17 But the more recent modeling report, the 17 there, that makes none of what 1s being proposed or
18 underlying basis for that is the modeling he did in 18 being reviewed or being produced new to anybody who has
19 preparation for the June 30th agenda and modeling 19 any awareness of air dispersion modeling and doesn't
20 information that the parties have had available to them 20 take very long
21 and the ED has had in its hands since -- I don’'t know -- 21 At least my experience 1s, we get answers
22 T believe 1t was -- seems like 1t was July 12th =-- July 22 1n hours when we submit information that we've just
23 12th 23 received to our expert It certainly doesn't take days
24 And 1t 18 also true that when EDF raises 24 and most certainly doesn't take weeks for our experts to
25 the 1ssue of how long it takes to review modeling 25 look through that information and give us an assessment,
15 17
1 information, particularly new modeling information, I 1 a useful assessment of what's 1n there
2 think 1t's amportant to keep in mind the EDF view must 2 The other thing -- and I would like to
3 be that 1t takes us a lot shorter period of time to 3 poant this out It always seems troubling toc me that --
4 review modeling, because the Source Environmental Group, 4 we as the applicant, of course, have our options in the
5 of which Dr Gasparini 1s a member, entered into a 5 discovery process to depose witnesses in a schedule that
6 contract for services with Mr Weber's firm on July 19, 6 we think 1s most appropriate for our needs Wwell, we
7 2010 It appears that 1t was wraitten to the firm July 7 don't have any different rights from the other parties
8 15th However, his proposal 18 dated July 15th 8 Each of the parties have the right to depose Dan
9 The proposal was signed by -- 1t locks 9 Jamieson, Randy Hamilton, any of the other parties or
10 like Clark Jobe =-- on July 15th Source Environmental 10 witness -- potential witnesses in the case
1l Sciences, Inc , has been retained by EDF since -- T call 11 And so when we talk about -- when EDF
12 1t mid-July, maybe 1t was the later part ~-- and 12 talks about, "We just found out from Dan Jamieson's
13 apparently has been engaged in reviewing modeling 13 deposition what was going on,"” well, the only reason
14 information, particularly of the type we've just been 14 there was a deposition of Dan Jamieson 18, the applicant
15 talkaing about, our modeling and the ED's modeling 15 elected to depose Mr Jamieson And EDF really samply
16 information And 1t wasn't until August 19th, I 16 shouldn't be allowed to rely on or offer up that it just
17 believe, that Dr Gasparini was 1dentified to us as a 17 found out something when it has not actively engaged in
18 potential witness 18 the discovery process and taken the deposition of these
19 And I know Mr Weber will verify that we 19 witnesses That could have been done much earlier, and
20 had several exchanges in terms of a formal request for 20 EDF would not have the same argument that it has about
21 disclosure and then some email follow-up asking whether 21 fainding out information late or closer to the hearing
22 there had been anyone identified as a potential witness 22 And that happens repeatedly
23 And ultimately -- I thank i1t was on August 19th -- 23 Environmental Defense has elected in the past to wait
24 Dr Gasparini was identified And with the 24 months before filing discovery requests has waited
25 1dentification of Dr Gasparini as a potential witness, 25 weeks 1n this instance to file discovery requests and
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1 then when there are only a few days left, complains that 1 really are
2 they just got a bunch of information and, boy, they're 2 And respending briefly to Mr Morris --
3 going to need some more time 3 and I understand when one receives a CD that 18 a
4 The 1ssue of production of the CDs or the 4 disclosure of information, 1t's not immediately cbvious
5 information on CD was a courtesy I've done a number of S what 1t 18, and there are lots of different files that,
6 courtesies in this case, and to date I thank I've 6 candidly, I can't open up on my computer either They
7 regretted each one But the answer to the discovery 7 really are only available and only useful to an air
8 request, the formal answer, the one that was served 8 modeler or somecne who has the air modeling software,
9 timely on EDF, stated that the production was here at 9 and that's why a lot of the -- i1t seems like a lot of
10 our offices and available for review at a mutually 10 information, but i1t's a lot of data, not necessarily any
11 convenient tame 11 information that 1s useful unless you're an air modeler
12 It was simply a matter of courtesy, as I 12 or hire an air modeler
13 said, that we attempted to provide them with CDs that we 13 I think it was Mr Oxford whe said that
14 generate for our own purposes And, unfortunately, a 14 EDF has taken a lead on air modeling And I know of no
15 third-party vendor delivered one of two (Ds I1f one 15 restriction on anybody to take the lead or requirement
16 locked at those CDs, they would immediately realize that 16 for any particular individual to take the lead As we
17 the numbering went from 4,700 or thereabouts to six 17 understand 1t now, EDF 1s the only -- there are only two
18 thousand something or thereabouts and that there was 18 parties that even filed discovery, in following the
19 something missing We didn't receive any requests for 19 Commission agenda That was CEC and Environmental
20 addaticnal information or requests to come see the 20 Defense, and we've talked about Environmental Defense
21 production for themselves 21 The only witnesses we know that are even
22 And I know (ring from cell phone) trying 22 potentially going to be called were -- we understand the
23 to shaft the burden Our offer was to provide them 23 circumstances of Dr Gasparini -- but Dr Gasparini and
24 copies There wasn't any request, there was no demand, 24 Dr Sahu are the only two witnesses that we have been
25 and 1t was at our own expense and, as I've said, 1t was 25 told are intended to be called by the protestants or by
19 21
1 done as a courtesy And, by the way, Mr Weber's 1 any protesting party -- I'm sorry -- expert witnesses
2 offices -- really, 1t's less than three minutes away 2 There 1s a fact witness Is that correct?
3 from the Vinson & Elkins offices, by car 3 There 1s a fact witness that was
4 The pages -- and, actually, what we're 4 semi-disposed We're not certain 1f that person intends
5 talking about is pages Mr Weber, I'm sure, didn’'t 5 to testify or not At this stage, all we know about 1is
6 mean to misrepresent this to you He mentioned that 6 the witnegses for the protesting parties are -- there
7 there were 4,700 documents That's not correct There 7 are two
8 are 4,700 pages, and they contain, at least 1in our 8 As pertains to Dr Gasparini -- I don't
9 estimate -- there's very little information that bears 9 mean to say this gratuitously I just met the man
10 directly on or even indirectly on the issues that are 10 yesterday -- I found him to be an earnest aindividual,
11 before you 11 and we had an uncharacteristic pleasant deposition and
12 But, regardless, that information could be 12 spent a good amount of time together Sc I'm very sad
13 gone through in a matter of days I happen to know, 13 that he's had a tragic event, and I really sincerely
14 because I ve interacted with each of the attorneys at 14 hope he recovers quickly and fully
15 Mr Weber s office They're very competent can 15 And from our perspective, really the
16 certainly look through that information and find 16 question should be, is there -- not so much 18
17 whatever helpful information might be revealed in those 17 Dr Gasparini avallable but 1is there another witness
18 pages But also there are at least three lawyers that 18 that EDF could call or substitute for Dr Gasparini®
19 have been working on this file or working on this case 19 Mr Weber and I talked a little bit about
20 at Mr Weber's firm, and they don't seem to be 20 other options, and I don't know 1f we've reached an
21 shorthanded in that regard 21 agreement, but we talked a little bit about perhaps
22 But there's not really an issue as 22 Dr Gasparinl's testimony could be filed -- not so much
23 pertains tc late diascovery As I've described, there’'s 23 ag prefiled, but filed and we could -- at least from our
24 not really an 1ssue or 1t's been an exaggerated issue as 24 perspective, we would offer the deposition taken of
25 to what new modeling runs might reveal or what they 25 Dr Gasparini as cross-examination That's a little
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1 risky from an applicant's perspective, but we are 1 Normally I might take offense at some of
2 concerned with time, we are concerned with staying on 2 the suggestions made by counsel about representations I
3 the timeline ordered by the Commission and not deviating 3 made i1n the motion or in the attached sworn affidavats
4 from their direction to return a PFD on October 30th 4 But under the conditions, and I think given my prior
5 Folks have complained throughcut this call 5 appearances before Your Honors and in other dealings
6 about the short timeline that we're on I don't know 6 with both Mr Riley and other counsel on the phone, I
7 how many hearings I've done now in front of SOAH, how 7 hope my reputation speaks for i1tself
8 many rehearings have been necessary 1in those cases But 8 Mr Riley spends a lot of tame telling us
9 from my perspective at least, there's nothing short 9 what's in these 570 files and 360 megabytes of
10 about a four-month timeline when the issues have been 10 information that was presented to us, and these 4,500
11 narrowed to the few that remain 11 pages of new documents, which apparently only take
12 The complaint about the timeline and not 12 minutes to review I would suggest that 1t would be
13 having engaged 1in any discovery or be prejudiced in any 13 impossible to even open all these files in minutes, let
14 way 1t seems by the timeline, it seems not disingenuous 14 alone verify what Mr Riley 1s saying is true, and then
15 so much as not being completely forthright with Your 15 evaluate and analyze them and prepare a response to
16 Honors about the intentions of the parties for the 16 them, which in our case the response 1s going to be
17 hearang, which we believe still should convene next 17 preparing models to address what we think are
18 week 18 substantial deficiencies in the applicant's prefiled
19 On that i1ssue, with all parties ready and 19 model
20 all that's happened so far, it seems as though we could 20 Now, with regards to the point he made
21 go forward next week and, candidly, see what is 21 about not availing myself of deposing Mr Jamieson, the
22 necessary for EDF purposes, to address the injury of 22 TCEQ, the Executive Director, served new disclosures on
23 Dr Gasparini, whether there i1s a need to meet some 23 August 25th, last week, during Mr Jamieson's
24 other time before the record is closed, evidentiary 24 deposition They are required to make Rule 94
25 record closes, and to stay on schedule with the 25 disclosures, they did so As part of those new
23 25
1 Commission’'s order 1 disclosures, there was a new modeling (inaudible} whach
2 That 1t seems like really the pathway that 2 was supported by new modeling and which found
3 should be discussed most actively, 1s not so much, 3 significant or 1t found deficiencies 1n the applicant’'s
4 "Let's call 1t all off," but "Let's finish what we can 4 prefiled modelang The state then -- the Executive
5 next week, have that in the bag " so to speak, and loock 5 Director then proceeds to tell them about dozens of
6 at the situation when we know more about Dr Gasparini's 6 changes that they make to Mr Ellis' prefiled testimony
7 testimony and whether there 1s an alternative either in 7 modeling -- dozeng of changes -- and then they produce a
8 terms of Mr Osborn, who has assisted Dr Gasparini in 8 disk with 59 modeling runs
9 his work, him being a potential substitute for 9 Now, Mr Riley suggests that his new
10 Dr Gasparini, or whether Dr Gasparini -- and I hope 10 modeling work and the 570 files and the 59 new modeling
11 thais 1s absolutely what happens -- Dr Gasparini returns 11 runs we got from the Executive Director are somehow not
12 much earlier than we're speculating, based on what 12 new That may or may not be the case But I thank it's
13 little information we have about hig condition 13 strange that they are only now producing them 1f they
14 That seems from ocur perspective to be a 14 were not new
15 very coherent way to go forward With only one witness 15 With regards to whether we should go
16 that may not be able to participate next week -- and T 16 forward next week, clearly my client would be extremely
17 thaink that's probably likely -- why don't we get taken 17 prejudiced by going forward next week for all the
18 care of what we can get taken care of next week and then 18 reasons I've stated Not only do I need a modeler to
19 look at the situation then and see what 1s necessary to 19 effectively cross-examine the other sides' witnesses
20 adjust the schedule any further 20 but, as you know -- I think that these -- I think that a
21 And with that that 1s our argument at 21 lot of the new modeling performed by Mr Ellis that was
22 this stage 22 only produced on Monday evening I expect to see that in
23 JUDGE BROYLES All right Thank you 23 rebuttal
24 Mr Weber do you want to have a response? 24 I thank this whole thing 1s about
25 MR WEBER Yes Thank you Your Honor 25 Mr Jamieson coming 1n correcting the applicant s
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1 modeling, the parties either relying -- the applicant 1 Honor Are you talking about the week of October 18 and
2 either relying on Mr Jamieson's new modeling -- to help 2 the week of October 25th?
3 them meet their burden of proof or trying to then rebut 3 JUDGE BROYLES Yes, sir
4 whatever modeling the state might offer into the record 4 UNIDENTIFIED SPEAKER Thank you
5 I have to assume that may be a strategy of the 5 MS SELVERA The only day that the ED
6 applicant's 6 staff or ED's counsel would not be available during
7 MR RILEY You clearly don't have to 7 those two weeks 13 the day of the 27th, which 1s a
8 assume that, Tom 8 scheduled agenda upon which both Mr Rhem and I are
9 MR WEBER Well, you've done it a lot 2 obligated to appear
10 MS SELVERA Mr Weber? 10 MR RILEY Just so you know, we will be
11 MR WEBER Yes? 11 making a motion for this matter to be remanded to the
12 MS SELVERA I would like to just make 12 Commissioners on a certified question as to what he s
13 sure that it's very clear for the record that -- and you 13 ruling 1s appropriate And we will be seeking a
14 may not have been present at the deposition yesterday -- 14 schedule that brings us to hearing on the original
15 but the ED 8 strategy and the purpose behind our initial 15 timeline
16 modeling was disclosed to your witness and to your other 16 JUDGE BROYLES All right S0 any other
17 co-counsel And that information i1s very clear that it 17 party that i1s not available for hearing on October 18,
18 1s in no way an attempt to bolster the applicant’s case 18 2010, and then we would schedule 1t to last through
19 and that 1t 1s simply an obligation that we are required 19 October 2l1st
20 to do in accordance with quidance and that i1t was a 20 MR RILEY Judge are we going to be able
21 necessary part of our process 21 to make the October 30th PFD on that schedule®
22 And so I don't want the Judges to have any 22 JUDGE BROYLES We will extend the date
23 1ndacation whatsoever that we are attempting to assist 23 for the PFD and for returning it to the Commission
24 the applicant in this matter And to that extent, I 24 MR RILEY What was your extension, then®
25 want 1t to be clear for the record as well that con 25 I can't consgider this until I understand your intention
27 29
1 August 27th, your expert provided additional modeling 1 as it pertains to the post-evidentiary portion of the
2 1nformation to us and our expert has already reviewed 2 case
3 1t We're talking about five days We've already 3 JUDGE BROYLES All right That will
4 looked at 1t, we've already determined, you know, what 4 conclude this telephone conference We will set the
5 exactly 1s in it And 1t was 463 megabytes vergus the 5 hearing to begin, then on October 18th through the
6 just under 100 megabytes that was provided to you 6 21st 2010 And we will be 1ssuing an order tomorrow
7 JUDGE BROYLES All right Let me 7 MR RILEY Check my availability at
8 interject right here and stop the discussion, because 8 least Could I have a moment more®
9 the discussions regarding the modeling are really 9 JUDGE BROYLES Yes If you would like to
10 irrelevant The ALJs are 1n agreement We're going to 10 provide me with availability as I asked that would be
1l grant a continuance based upon Dr Gasparini's injury 11 appropriate at this point
12 And so what we need to turn to now 1s 12 And just so we're clear, so the parties
13 dates that the parties will be available for the 13 understand we will be sending a letter to the General
14 evidentiary hearing We are locking at the last two 14 Counsel advising what has happened and what we are
15 weeks 1n October 15 intending to do And 1f the Commission takes 1ssue with
16 The Executive Director, do you have a 16 that we will certainly indicate 1n a letter to the
17 conflict with -- what days are you available those two 17 General Counsel that the Commission can notify us if
18 weeks? 18 they have a problem with the way we intend to handle it
13 MS SELVERA Let me consult my schedule 19 MR RILEY Can we do 1t certified
20 One moment 20 question, then® Same process Given the circumstances
21 JUDGE BROYLES And we understand that we 21 which we find ourselves in -- I mean 1f you've ruled
22 don't need two weeks for the hearing That's just when |22 that motion for summary disposition 1s not appropriate
23 we have an opening and we are looking for an agreement |23 for some reason -- and frankly I don't fully
24 between the parties during those two weeks 24 understand your reasoning there -- you ruled that a
25 UNIDENTIFIED SPEAKER Excuse me Your 25 witnesg -- an spite of the Executive Director s position
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1 and the applicant's position and clear statements now 1 file something by noon tomorrow, we can 1ssue this order
2 that the modeling that -- (inaudible) 18 not a function 2 tomorrow afternoon
3 but 1t's just Dr Gasparini's injury that 1s the basis 3 In the order, we will advise the
4 for your extension of time, that we should put that 4 Commission of our intention And, Mr Riley, 1f you
5 before the Commigsion and feel that that's a 5 would like to file whatever in response to that order, I
6 reasonable -- 1t's reasonable in light of their order 6 mean, we have no problems You do whatever you feel
7 JUDGE BROYLES All right Let me ask the 7 like you need to do
8 applicant one more time Do you have a conflict with 8 MR RILEY We will be filing several
9 October the 18th through the 21st for the hearing on the 9 motions, Judges Thank you
10 meraits with this case® 10 JUDGE BROYLES Okay
11 MR RILEY Aside from my personal 11 MR RILEY According to the rules that
12 schedule, I have three witnesses that I have to confer 12 are available to me, both in SOAH rules and TCEQ rules
13 with, just as any other party might, in order to answer 13 JUDGE BROYLES That would be appropriate
14 your question, except we can’'t answer i1t 1n a moment's 14 And 18 there anything else we need to
15 time I could be available I will make myself 15 discuss at this point?
16 available It 1s not a matter of my personal 16 All right That concludes this hearing
17 availability or any of the lawyers that are on this 17 Thank you very much
18 call But I do need to know that my witnesses are 18 FROM THE PHONE LINES Thank you
19 available in order to proceed on October 18th, like a 19 {Telephonic prehearing conference
20 reasonable position to offer you So perhaps we could 20 concluded)
21 reconvene tomorrow and answer the guestion 21
22 JUDGE BROYLES That makes senge Why 22
23 don't you file something with us tomorrow advising of 23
24 amy -- let me ask thas Does any other party have a 24
25 conflict during the weeks of 18th through the 22nd and 25
31 33
1l then -- let's see The ED 18 out the 27th Are there 1 CERTIFICATE
2 any other dates that will not work? 2
3 MR MORRIS For the CEC -- and, Judge, 3 STATE OF TEXAS
4 Mr Wakefield, those dates are all acceptable : COUNTY OF TRAVIS )
5 MR FREDERICK  Judge, this 1s Frederick 6 I, Aloma J Kennedy, a Certified Shorthand
6 MR RILEY We -- I'm sorry I apologize 7 Reporter in and for the State of Texas, do hereby
7 JUDGE BROYLES Go ahead, Mr Frederick 8 certify that the above-mentioned matter was transcribed
8 MR FREDERICK The 18th through 21st is 9 from a CD recording
9 geod for me The following week 1s something that could 10 1 FURTHER CERTIFY THAT the proceedings of
10 be made to work, but that would require some shuffling 11 such were transcribed by me and that the foregoing pages
12 are a full, true and correct transcripticn of the tape
11 of other commitments So I prefer the 18th through 21st 13 recording, as understood by me
12 1f that can be worked out for everybody else As I say, 14
13 we'll be minor participants in this 15 IN WITNESS WHEREOF, I have hereunto set my
14 JUDGE BROYLES Okay Anyone else have a 16 hand and seal this the 14th day of September 2010
15 conflict, other than the applicant, who 1s going to 17
16 consult with his witnesses” 12
17 UNIDENTIFIED SPEAKER No, sir Aloma T Kennedy
18 JUDGE BROYLES  Okay So, Mr Raley, 20 Certified Shorthand Reporter
19 we'll leave 1t up to you, then We have the week of CSR No 494 - Expaires 12/31/10
20 October 18th and the 25th, but the ED has a conflict on 21 Firm Certification No 276
21 the 27th Mr Frederick would prefer the week of 22 Kennedy Reporting Service, Inc
22 October the 18th If you can file something by =-- I Canbridge Tower
23 1801 Lavaca Street, Suite 115
23 want to get out this order so that parties who just get Austin Texas 78701
24 the mail will know that the hearing next week 1s 24 512 474 2233
25 continued So 1f you can check with your witnesses and 25
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STATE OF TEXAS

U R O

COUNTY OF HARRIS

AFFIDAVIT OF ROBERT OSBORN

Before me, the undersigned notary, on this day personally appeared Robert Osborn, a person
whose identity is known to me. After I administered an oath to him upon his oath, he said:

1. “My name is Robert Osborn. I am over 18 years of age, of sound mind, and capable of
making this affidavit. The facts stated in this affidavit are within my personal knowledge and are

true and correct.

2. 1 have a B.S. in Meteorology and an M.S. in Atmospheric Sciences, both from Texas
A&M University. I have been employed by Source Environmental Sciences, Inc. in Houston,
Texas for the last three and one half ycar.s, during which time I have had extensive experience in
performing and analyzing air dispersion modeling utilizing the EPA’s AERMOD program. A
copy of my resume is attached.

3. T have reviewed the air dispersion modeling submitted by Applicant Las Brisas Energy
Center, LLC with its pre-filed testimony as amended on October 5, 2010 (the “Pre-Filed
Testimony Modeling™). I have additionally reviewed the air dispersion modeling files and
associated audit memo produced by the Executive Director of the TCEQ on or about August 25,
2010 (the “ED’s August 25" Modeling™) and compared that modeling to the Pre-Filed
Testimony Modeling.

4. The input data utilized in the ED’s August 25™ Modeling contains dozens of differences
when compared to the Applicant’s Pre-Filed Testimony Modeling, These differences include,

but are not litnited to:

a. The ED’s August 25" Modeling locates approximately thirteen (13) emissions points for
sources in the vicinity of the Port of Corpus Christi at different locations than the

depicted locations for those sources in the Pre-Filed Testimony Modeling.

AFFIDAVIT OF ROBERT OSBORN PAGE1 OF3
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5.

The ED’s August 25™ Modeling changes the type of source (e.g., from point source to
area source) of 3 emissions points for sources in the vicinity of the Port of Corpus Christi

when compared to the Pre-Filed Testimony Modeling,
The ED’s August 25™ Modeling adds wind speed scalars to six (6) emissions sources.
The ED’s August 25™ Modeling changes emissions rates for at least three (3) sources.

For four out of five years the ED’s August 25" Modeling for the “DAYS” receptor grid
utilizes different source operation scenarios for Port of Corpus Christi Bulk Dock 2
sources than the scenarios utilized in the Pre-Filed Testimony Modeling, In other words,
the ED’s August 25™ Modeling utilizes a different combination of Port of Corpus Christi
Bulk Dock 2 sources than does the Pre-Filed Testimony Modeling.

The ED’s August 25™ Modeling was additionally conducted using AERMOD’s “Urban”
option, a feature not used by the Applicant in its Pre-Filed Testimony Modeling.

Based upon my experience as an air dispersion modeler, it would not be possible for the

ED to determine the effect of the changes in emissions input data described above on emissions

impacts except by actually running air dispersion models, as was in fact done by the ED in the
ED’s August 25" Modeling.

6.

I have additionally reviewed several new air dispersion modeling runs produced by the

Applicant with documents produced on October 1, 2010. One of these new modeling runs
essentially replicates the ED’s August 25™ Modeling (the “Applicant’s October 1st Modeling™)
and appears to utilize the same modeling input files as the ED’s August 25™ Modeling with a few
minor changes. I have compared the Applicant’s October I Modeling to the ED’s August 25™

Modeling and have identified the following minor additions and/or changes:

a.

The Applicant utilizes AERMOD version 09292 as opposed to version 07026 used by the
ED’s modeler Daniel Jamieson;

For the “ALL"” and “VALERO” receptor grids, rather than modeling Bulk Dock 1, Bulk
Dock 3 and EPN 940 sources separately and then adding them to the initial modeling as

did the ED, the Applicant incorporates those sources into a single modeling run for each

receptor grid;
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c. The Applicant performs “post processing,” i.c., eliminates cerfain impacts from
consideration on the basis that the proposed source is not significant at the same time and
location.

7. Although the applicants October 5, 2010 amendment to its Pre-Filed Testimony

Modeling moves several emissions points associated with Port of Corpus Christi Bulk Dock 1, it
does not address all of the “deficiencies” referenced in the two bullet points on page 2 of Daniel

Jamieson’s August 25, 2010 modeling audit memo.

FURTHER AFFIANT SAYETHNOT.

/ﬂv A
7 Robert Osborn
Sworn to and subscribed before me by Robert Osbomn on October 7, 2010
T J
) Notary Public
: STATE OF TEXAS § Notdry Pfiblic or
{ 25 tAy Comm. Exp. Jan. 10, 2011 the Statef of Texa.
My commission expires:
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source@source-environmental.com

=, 4100 WESTHEIMER, SUITE 106
Ol IR‘ E o HOUSTON, TEXAS 77027-4427

Phone: (713) 621-4474

ENVIRONMENTAL SCIENCES, INC. Fax: (713) 621-4588
ATR Y% WATER Y& WASTE CONSULTANTS

ROBERT J. OSBORN Environmental Consultant/Meteorologist

EDUCATION
M.S. Atmospheric Sciences, Texas A&M University

Thesis: Isolation of ambient aerosols of known critical supersaturation: the differential
critical supersaturation separator (DSCS)

B.S. Meteorology, Texas A&M University

PROFESSIONAL AFFILIATIONS

Member, Air & Waste Management Association - Gulf Coast Chapter

Past Member, American Association for Aerosol Research (AAAR), 2005-2006

Past Member, Texas A&M Student Chapter of the American Meteorological Society, 2001-2006.

PRESENT ASSIGNMENT

+ Conduct atmospheric dispersion modeling studies in support of air quality permit
applications and litigation support services. Refined air dispersion modeling experience
using FPA’s AERMAP, AERMET, AERMOD, and Building Profile Input Program for
PRIME (BPIPPRIME).

* Prepare air quality permit applications, renewals, amendments, permit by rule registrations,
exemption lefters and reports for environmental compliance. Permitting applications
performed for numerous types of facilities including chemical plants, marine terminals,
coating and material handling facilities, feedmill facilities, mining facilities, and a multitude
of manufacturing plants of all types. Permit applications completed through facility
documentation, air emissions calculations, control technology analysis, and client
coordination.

+  Assist in other aspects of the firm's business (site assessments, environmental audits, etc.).

PREVIOUS ASSIGNMENTS
» Graduate Assistant, Teaching and Research, Texas A&M University, College Station, Texas.

* Authored an article published in a peer-reviewed scientific journals.

+ Participated in MIRAGE field research campaign during which my responsibilities included
deploying and maintaining various instrumentation to ensure proper data collection and
researching the properties of cloud condensation nuclei in an effort to better understand their
activation efficiency in given conditions.

EST. .
1984 www.source-environmental.com
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From: llan Levin <ilevin@environmentalintegrity.org>

To: "Ortiz, Elbert" <eortiz@velaw.com>, Ben Rhem <brhem@tceq.state.tx.us>, C...
CC: "Riley, John" <jriley@velaw.com>, "Thiele, Chris" <cthiele@velaw.com>, "...
Date: 10/8/2010 5:42 PM

Subject: RE: Las Brisas Energy Center; SOAH Docket No. 582-09-2005

Dear Mr. Trobman, Judges, and Parties:

Sierra Club opposes the Applicant's request that the Commission depart from the usual practice whereby the SOAH ALJs run the
hearing and establish a reasonable briefing schedule. Sierra Club would be substantially prejudiced if the Commission were to
speed up the schedule as requested by Las Brisas. As Randy Hamilton explained in his recent deposition in this matter, the nature
of this remand hearing, in which several complex air dispersion modeling issues and two major BACT issues involving important
(and sometimes controversial) regulatory decisions have been remanded to SOAH (as opposed to being sent back to the Staff for
additional technical review), creates obstacles to the free flow of technical information. In order to participate and adequately brief
the issues on remand, Sierra Club intends to rely on testimony from other parties’ withesses. Certain witnesses will be providing
only live direct testimony, and thus Sierra Club has not had a chance to review prefiled testimony from all the parties (including
Protestants), as in the other major new source air permit contested case hearings. For the issues that have been remanded, many
of the remaining technical questions will be answered only at the evidentiary hearing, and all the parties will have to rely on the
testimony and evidence presented at the hearing in order to adequately brief the issues.

llan Levin

Environmental Integrity Project

1303 San Antonio St., Ste. 200

Austin, Texas 78701

Direct: 512.637.9479 ’ N
Cell: 512.619.7287

Fax: 512.584.8019

From: Ortiz, Elbert [mailto:eortiz@velaw.com]

Sent: Friday, October 08, 2010 4:56 PM

To: Ben Rhem; Clark Jobe; David Frederick; Erin Selvera; Gabriel Clark-Leach; Gerald Sansing; llan Levin; Jeffery Wigington; Matt
Baab; Mike Westergren; Oxford, Terrell (Susman Godfrey, LLP); Pat Morris; Richard Lowerre; Roger Landress; Scott A. Humphrey;
Tom Weber; craig.bennett@soah.state.tx.us; Administrative Law Judge Tommy Broyles; commisser@tceq.state.tx.us;
mtaack@tceq.state.tx.us

Cc: Riley, John; Thiele, Chris; Adame Winningham, Nikki; Sutter, Jenifer

Subject: Las Brisas Energy Center; SOAH Docket No. 582-08-2005

All,

Attached please find Applicant Las Brisas Energy Center, LLC's Correspondence to TCEQ's General Counsel.

Thanks,

Elbert Ortiz

Professional Assistant

Vinson & Elkins LLP

2801 Via Fortuna, Suite 100 ’

SVXI 4

Austin, TX 78746-7568 L I
Tel 512.542.8467 L =2 O
Fax 512.542.8612 m z
eortiz@velaw.com<mailto:feortiz@velaw.com> B i;?, T
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Treasury Circular 230 Disclosure: To the extent this communication contains any statement regarding federal taxes,
that statement was not written or intended to be used, and it cannot be used, by any person (i) as a basis for avoiding
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federal tax penalties that may be imposed on that person, or (ji) to promote, market or recommend to another party
any transaction or matter addressed herein.

CONFIDENTIALITY NOTICE: The information in this email may be confidential and/or privileged. This email is
intended to be reviewed by only the individual or organization named above. If you are not the intended recipient or an
authorized representative of the intended recipient, you are hereby notified that any review, dissemination or copying
of this email and its attachments, if any, or the information contained herein is prohibited. If you have received this
email in error, please immediately notify the sender by return email and delete this email from your system.

Solicitors and Registered Foreign Lawyers. A list of partner names is available for inspection at
CityPoint, One Ropemaker Street, London EC2Y 9UE. Vinson & Elkins RLLP is a limited liability
partnership formed under the laws of New York and regulated by the Solicitors Regulation Authority (No. 00079019).

Thank You.







Received: Oct 11 2010 10:29am

OCT-11-291@ B9:45 FROM:SANSING (3611 BS4-5859 TO: 15188393311
October 9, 2010
From: Clean Economy Coalition, et al o
To:  Mr. Les Trobman ™ g
TCEQ General Counsel MC-101 o 2
P.O. Box 13087 Ty —
Austin, TX 78711-3087 :;"‘2 -
Fax: (512) 239—5533 ‘;g =
=

Re:  TCEQ Docket No 2009-033-AIR, SOAH Docket No. 582-09-2005, Apphcéﬁon
Of Las Brisas Energy Center, LLC for State Air Quality Permit Nos. 850135
HAP48, PAL41, and PSD-TX-1138

Ll

Dear General Counsel Trobman:

We are in receipt of an e-mail attachment from the attorneys for the Applicant,
Las Brisas Energy Center, LLC (Las Brisas), consisting of a letter addressed to you,
requesting your interference with the scheduling of proceedings in the Contested Case
pending before Administrative Law Judges Tommy Broyles and Craig Bennett. We also
received the e-mail objections from attorneys for Sierra Club, opposing the Apphcant $
request. We join in that opposition.

To refresh your memory, Clean Economy Coalition was designated by SOAH
Order No. 2, as representative of some 24 party protestants; and an additional 37 parties,
designated as “Individual Protestants”, have been essentially unrepresented; but a few
have nevertheless continued to be active participants in the proceedings before SOAH
and the Commission. '

We recognize the technical aspects of the permitting process, but feel entitled to
participate as parties (and citizens of the area which will be directly affected by the
proposed emissions from Las Brisas). We do not wish to be deprived of our opportunity
to be heard.

Las Brisas argues that they filed their application in May, of 2008, and therefore
are entitled to have the decision hurried up. CEC would point out that from the
beginning, despite many opportunities to do so, the Applicant has failed to demonstrate
that its hazardous emissions would not be harmful to the public health and welfare. In
fact, the overwhelming evidence has been that the proposed facility would do serious
harm.

As to speeding up the process, we should mention that as recently as October 1%,
Las Brisas served the parties with additional air quality modeling data, attempting to meet
their burden of proof. The opportunity of the parties we represent to review the
continuous bombardment of data and alleged corrections by Las Brisas, is limited enough
under the schedule proposed by Judges Broyles and Bennett in their October 6 letter to
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Received: Oct 11 2010 10:29am

OCT-11-2810 B9:45 FROM: SANSING (3613 B54-5853 T0: 15182395511

you. We feel that the need for careful consideration of this important health and welfare
matter requires careful consideration, and more time, not less. We see no legitimate
reason to accelerate the permitting process. ‘

CEC, on behalf of its members and'the parties aligned with it, urge you to
disregard the request by Las Brisas to interfere with the judicial process.

Your consideration is appreciated.
Sincerely,

CLEAN ECONOMY CQALITION

Gerald Sansing, Litigation Representative.

Copies of this letter are being served on the parties and Administrative Law Judges by e-
mail and fax.
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OCT-11-2018 @9:43 FROM: SANSING

Received:

({36171 854-5859

Oct 11 2010 10:30am
TO: 15122393311

SOAH Docket No. 582-09-2005
TCEQ Docket No. 2009-0033-AIR

SERVICE LIST AS OF October 11, 2010

FOR ADMINISTRATIVE LAW JUDGES:
Via: Facsimile

Honorable Tommy L. Broyles

Honorable Craig R. Bennett

SOAH

300 West 15™ St, Suite 502

Austin, Texas, 78701

Fax: (512)936-0730

 FOR TCEQ:

Via: Facsimile
Erin Selvera
Ben Rhem
TCEQ- MC-175
P. O. Box 13087
Austin, Texas 78711-3087
Fax: (512) 239-0606

FOR OFFICE OF PUBLIC INTEREST COUNSEL:

Via: Facsimile

Scott Humphrey/LaDonna Castanuela
TCEQ- MC-103

P. O. Box 13087

Austin, Texas 78711-3087

Fax: (512)239-3311

Fax: (512)239-6377

FOR LAS BRISAS ENERGY CENTER. LLC.:
Via: Facsimile
John Riley
Chris Thiele
Vinson & Elkins
2801 Via Fortuna, Suite 100
Austin, Texas, 78746
Fax: (512) 236-3329
(512) 236-3283

FOR SIERRA CLUB:

Via: Facsimile

Layla Mansuri

Tlan Levin

Environmental Integrity Project .

1303 San Antonio St., Ste. 200

Austin, TX 78701

Fax: (512) 584-8019

E-mail: mansuri@environmentalintegrity.org
ilevin@environmentalintegrity.org
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OCT-11-2@18 @3:49  FROM: SANSING L3617 554-585%

FOR TEXAS CLEAN AR CITIES COALITION:
Via: Facsimile

Terrell W. Oxford

Susman Godfrey, LLP

901 Main , Ste. 5100

Dallas, TX 75202

Fax: (214)665-0847

E-mail: toxford@susmangodfrev.com

FOR MEDICAL GROUPS:

Via: Facsimile

Richard Lowerre

Lowerre, Frederick, Perales, Allmon & Rockwell
707 Rio Grande, Ste. 200

Austin, TX 78701

Fax : (512) 482-9346

FOR LULAC:

Via: Facsimile

Susie Luna-Saldana
Education Chair

LULAC Council No. 1
4710 Hakel Dr.

Corpus Christi, TX 78415
Fax: 361-854-7453

FOR CITIZENS FOR ENVIRONMENTAL JUSTICE
Via: Regular Mail

Dr. Melissa Jarrell, Executive Director

5757 South Staples, #2506

Corpus Christi, Texas 78413

FOR ROGER LANDRESS
Via: Facsimile :
Roger Landress

242 Mt. Clair Dr.

Corpus Christi, TX 78412
Fax: (866) 406-7550

FOR INDIVIDUAL PROTESTANTS
Via: Regular Mail

Manuel Cavazos III

3409 Fairmont Dr.

Corpus Christi, TX 78408

FOR ENVIRONMENTAL DEFENSE FUND, INC,
Via: Facsimile ‘

Tom Weber

MCcElroy, Sullivan & Miller, L.L.P.

P. 0. Box 12127

Austin, Texas 78711

E-mail: tweber@msmtx.com

Matt Baab, Clark Jobe

Fax: (512)327-6566

Oct 11 2010 10:30am
TO: 151223593311
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) Received: o VVOCJ'L iT 2010 02:52pm :
OCT. 11.2010 2:58°M NO. 0918 P 2

McEvLroy, SuLLivan & MiLier, L1 P.
Attorneys at Law

MAILING ATDRESS TELERPHONB
1201 SPYGLASS DRIVE (512)327-8111
AUSTIN. T 76711 SULTE 200 g
- ’ AUSTIN, TX 78746 (512) 327-6566

October 11, 2010

. D
£ 2
Via fax @ (512) 239-5533 and Hand Delivery =2
Mr. Les Trobman - 22z
TCEQ General Counse]l MC-101 - =2 {:i:j%g
P.O. Box 13087 © 3 fi-_iwjm
Austin, TX 78711-3087 S o Iz
i S
. e =
Re:  TCEQ Docket No. 2009-033-AIR, SOAH Docket No, 582-09-2005; 74 =

Application of Las Brisas Energy Center, LLC for State aix Quality
Permit Nos. 85013, HAP48, PAL41, and PSD-TX-1138

Dear General Counsel Trobman:

This letter 15 written on behalf of the Environmental Defense Fund, Inc. (“EDF”) and in
response to Applicant’s letter to you of Friday, October 8, 2010. While the Commission
prevmusly indicated that it did not intend for the parties to present oral argument at the October
15" agenda “discussion” regarding the status of the scheduling in this case, the Applicant has
effectively circuravented the Commission’s wishes by filing its October 8" letter. As result,
EDF is forced to respond to Applicant’s Jetter and the several mischaracterizations of the record

contained in that letter.

On several prior occasions in this case, Judges Bennett and Broyles have been forced to
admonish Applicants for misrepresenting and mischeracterizing the record in this case and the
Tudges’ rulings. Proposal for Decision (“PFD”), p. 39 (wherein the Judges characterize
Applicant’s argument as “specious”); June 2, 2010 Letter from Judges Broyles and Bennett to
General Counsel Trobman, p. 1 (wherein the Judges state that “many” of Applicent’s exceptions
to the PFD “migrepresent and mischaracterize oux analysis and conclusions”); Order No. 22,
p. 4 (wherein the Judges raise “concems” about the “Applicant’s repeated wisrepresentations
when presenting arguments”). Applicant again mistepresented the facts in this case when it
stated “upon information and belief” that Dr. Gasparini, EDF’s modeling expert that suffered
two shattered knees, a broken ankle and a collapsed lung in a car accident the week before the
rehearing wes set to begin, had been released from the hospital five (5) days earlier than was
actually the case—insinuating that the undersigned was exaggerating the extent of Dr.
Gasparini’s horrific injuries and the effect of those injuries on EDF’s ability to present its case at
bearing as orginally scheduled.! It comes as no surprise then that Applicant once again
mischaracterizes the record in this case.

'See Applicant’s Motion for Rehearing, fo. 31, p. 8.
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In its October 8% letter, Applicant asserts that EDF had “another viable witness option
that it never revealed to the ALJs all along” and that the ALJs were somehow misled into issulng
Order No. 21 (granting EDF’s Motion for Continuance filed as a result of Dr. Gasparini’s
injuries) and Order No. 22 (denying Applicant’s Motion to Reconsider). The basis of
Applicant’s position is Applicant’s belief that Mx. Robert Osborn (Dr. Gasparini’s co-worker)
was somehow fully prepared to testify at the time Dr. Gasparini was injured. In Order No. 21,
the Judges state:

“Dt. Gasparini’s presence at the hearing—or the presence of another expert
witness who could be given sufficient time to prepare for the hearing—is an
ecssential part of the contested case process in hearings such as this.” (emphasis
added)

By its own language, Order No. 21 makes clear that the Judges clearly recognized that either Dr.
Gasparini would need time to recover from his injuries in order to testify or that EDF would have
to prepare a second witness to testify as a replacement to Dr. Gasparini. Dr. Gasparini was
injured on the night of August 31, 2010—less than a week before the reopened evidentiary
hearing was scheduled to begin. Applicant has no information to support its position that Mr.
Osborn was somehow prepared to testify on such short notice. In fact, at the time of Dr.
Gasparini’s injury, neither the wndersigned nor any attorney representing EDF had ever met with
Mr. Osborn and Mr. Osborn had played a purely supportive role by assisting Dr. Gasparini,
primarily by setting up data input files for modeling runs requested by Dr. Gasparini.® Given the
extent and timing of Dr. Gasparini’s injuries, any fair ttibunal would have granted a continuance
just as the Judges did in this case.

In the intervening weeks since Dr. Gasparini’s injuries, EDF (not surprisingly) found 1t
necessary to contirue analyzing Applicant’s ever-changing dispersion modeling (Applicant filed
dispersion modeling with its prefiled testimony on July 16, 2010 and submitted revised versions
of its modeling on July 28" and again on October 4%). In Dr. Gasparini’s absence, this analysis
was performed by Mr. Osborn. With all due respect to Dr. Gasparini, EDF could not afford to sit
idly by and hope that Dr. Gasparini would recover in time to both review Applicant’s continually
changing analysis and prepare to testify at the rehearing scheduled to begin on October 18" The
Tudges clearly recognized this.obvious contingency as evidenced by the language 1n Order No.
21 quoted above and were in no way duped by EDF. EDF simply did what any competent party
would do—it continued to prepare for hearing. Applicant feigns outrage siruply to exploit the
situation brought about by Dr. Gasparini’s injuries. The only event that should cause outrage is
the fact that the Applicant has once again amended its prefiled testimony a little over two weeks
before hearing. To the extent Applicant is harmed by any delay, the root of that delay lies with
Applicant’s own deficient application which omitted key demonstrations related to compliance
with the short-term PMj increment standard, Applicant must live with its own poor strategic
calls.

Applicant also misrepresénts the telephonic hearing that took place on September 1%, the
day after Dr. Gasparini’s accident. In its October gt letter, and referring to new modeling

2See Sept 1 Hearing Transcript, p. 6, attached as Ex. A 10 Applicant’s Oct. 8™ Letter to General Counsel Trobman.
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produced by Applicant for the first time on October 1% and October 5> Applicant states that Mr.
Osborn has been “able to review, compare, and provide opinions regarding modeling runs
submitted by the Applicant and the Executive Director in a matter of days, not weeks as EDF had
previously indicated.” The suggestion here is that EDF had misled the Judges when EDF
previously discussed the need for a 3-week continuance as a result of new modeling and the new
modeling audit first produced by the Executive Director on August 25™ and new modeling
produced by the Applicant on August 30, 2010, a mere eight (8) days before the rehearing was
scheduled to start. EDF’s discussion of a 3-week continuance, however, was superseded by Dr.
Gagperini’s injuries and did not form the basis of the Judges’ decision to grant EDF’s
continuance.

Regardless, EDF never stated that it required 3 weeks to simply “review, compare and
ptovide opinions” of the ED’s and Applicant’s new modeling. Rathet EDF said that' it also
needed that time to prepare responsive modeling of its own aud prepare to present that new
modeling at the rehearing. This is supported by the record of SOAH’s September 1, 2010
telephonic heating, in which the undersigned stated the following in support of why & 3-week
continuance would have been justified even prior to Dr. Gasparini’s injuries:

“We believe that the new modeling first served upon us by . . . the Executive
Director on the 25® and the new modeling submitted by the applicant after
business houts on Monday of this week [August 30, 2010] did require us to not
only evaluate all that new modeling and understand it but, as we are, you know,
charged to do, pick it apart as best we can. And then our plan . . . was to remodel
as apptopriate. (Sept 1 Hearing Transcript at p. 5, clarification added).

M. Riley spends a lot of time telling us what’s in these 570 files [modeling files
produced for the fixst time on August 30"] and 360 megabytes of information that
was presented to us, and these 4,500 pages of new documents, which apparently
[according to Mr. Riley] take only minutes to review. I would suggest that 1t
would be impossible to even open up all these files in minutes, let alone verify
what Mr. Riley is saying is true, and then evaluate and prepare a response to them,
which in our case the response is going to be preparing models to address what
we think are substantial deficiencies in the applicant’s prefiled model.” (Sept 1
Hearing Transcript at p. 24, clarification added).

Again, just prior to this telephonic hearing, less than two weeks before the rebeating was to
commence and more than six weeks after Applicant first filed its prefiled testimony, both the
Applicant and the ED produced new modeling and the ED produced a new modeling audit. EDF
was entitled to review the ED’s new audit and the new modeling, evaluate and understand them,
develop responsive modeling, and prepatre for the rehearing. Dr. Gasparini, EDF’s designated
expert dispersion modeler, signed a swotn affidavit prior to his accident stating that it would take
3 weeks to do this work. The fact that Mr. Osborn was able to review Applicant’s new, second
amended prefiled modeling which was served on. EDF on October 5™ (and additional modeling

*Applicant amended its prefiled testimony to include new modeling on October 4-less than two weeks before the
hearing is scheduled to begin.
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prov1dcd on October 1%) a.nd state in an affidavit on October 7° how such modeling differed
from the ED’s August 25% modeling beats no relevance to how long it will take BDF to evaluate
Applicant’s new modeling and prepare responsive modeling. Tt is the evaluation and preparation
of responsive modeling that is most time consuming. And to suggest otherwise is simply yet
another example of Applicant taking liberties with the record in this case and realities of
dispersion modeling.

But Applicant’s arm waving about EDF’s éxperts and its attack on the Judges’ order and
proposed schedule are red herrings. The real issue is what authority the Commission has to
affect that schedule given the current procedural status of this case. SOAH Judges are by statute
independent of TCEQ and given great latitude in setting the schedule-in a contested case. See
Tex. Gov’T CopE § 2003.021, .047, .051; see also 30 TAC § 80.131(a). In support of the
Applicant’s position that the Commission should exter an order overriding and accelerating the
Judges’ schedule, Applicant cites.30 TAC §80.133. That rule states, in its entirety:

At the conclusion of the hearing, oral argument may be heard upon request of the
partics or at the judge's direction. The judge may prescribe reasonable time limits,
and may require or accept written briefs in lieu of oral arguments, and may set a
schedule for the submission of written briefs.

30 TAC § 80.133 (eraphasis added). By its plain terms, this rule grants the SOAH Judges —and
the Judges alone — the discretion to require written briefs. Therefore, the Commission cannot
enter an order requiring oral closing in this case in lieu of written briefs without violating this
rule. '

As the Judges have previously observed, the delays occasioned m this proceeding are
attributable to the Applicant’s own failute to meet its burden of proof in the origmal two-week
hearing in November 2009. These delays are not the fault of EDF, Dr. Gasparini, the Judges the
Commission, or anyone else other than the Applicant. Through its October 8% letter, the
Applicant s again wviting the Commission to commit error and engage in naked favoritism by
requesting that the Commission issue an order that infinges upon the Judges’ authority to
schedule this case—a proposition that the Commission should reject.

The schedule set out by the Judges is aggressive yet reasonable, EDF respectfully
requests that the Judges be allowed to set the schedule in this case and exetcise the powers
conferred upon them.

Sincerely,

o W

Thomas M. Weber
Attorney for EDF

cc:  The Honorable Craig R. Bennett
The Honorable Tommy L. Broyles
All Parties on Attached Mailing List
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Cathleen Parsley m
Chief Administrative Law Judge E
October 11, 2010 e

Les Trobman, General Counsel

Texas Commission on Environmental Quality
P.O. Box 13087

Austin Texas 78711-3087

YA FACIMILE (512) 239-5533

Re:  SOAH Docket No. 582-09-2005; TCEQ Docket No. 2009-0033-AXR; In Re:

Application of Las Brisas Energy Center, LLC for State Air Quality Permit;
Nos. 85013, HAP48, PAL41, and PSD-TX-1138& ‘

Dear Mr. Trobman:

The Admunistrative Law Judges (ALJs) are in receipt of the October 8, 2010 filing by
Lag Brisas Energy Center, LLC (Applicant), whereby Applicant asks the Texas Commission on
Environmental Quality (TCEQ or Commission) to intervene in this contested case while it remains
pending before the State Office of Administrative Hearings (SOAI). Specifically, Applicant has
asked the Commission to adopt a briefing format and schedule for this case. Because this issue relates
-to SOAH’s core functions, the ALJs are compelled to respectfully respond to the Applicant’s request
out of an abundance of caution to ensure that the contested case process established by the Texas

Legislature—and specifically the applicable provisions of the Administrative Procedure Act (APA)—
are adhered to in this case.

Applicant has requested that the Commission issue an order excluding the preparation of
closing and reply briefs, establishing the deadline for oral closing arguments, and moving up the date
for issuance of the Proposal for Decision (PFD) by the ALJs. The ALIJs believe that such action is

uoworkable as a practical consideration and, more importantly, would violate Section 2003.051 of the
Texas Govemment Code, which states:

ROLE OF REFERRING AGENCY. Except in connection with interim appeals of
orders or questions certified to an agency by an administrative law judge, as permitted
by law, a state agency that has referred a matter to the office in which the office will
conduct a hearing may not take any adjudicative action relating to the matter until the
office has issued its proposal for decision or otherwise concluded its involvement in the

matter. The state agency may exercise its advocacy rights in the matter before the office
in the same manner as any other party.

300 West 15* Street Suite 502 Austin, Texas 78701 / P.O. Bo». 13025 Austin, Texas 78711-3025
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax)
www.soah. state tx.us
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The ALJs understand the term “adjudicative action” to include any action related to the
adjudication of the contested case hearing process, including preheanng and posthearing matters such
as establishing portions of the procedural schedule. Accordingly, the ALJs have serious concerns that
an order by the Commission regarding the briefing schedule or form of closing arguments would
violate TEX. GOVT. CODE ANN. § 2003.051. ‘

Further, Applicant’s request may also implicate TEX. GOVT. (CODE ANN. § 2003.041(c), which
provides that ALJs are not subject to any direction, supervision, or even indirect influence from anyone
other than the Chief ALY of SOAH. That provision specifically prohbits direction or indirect
influence from other agencies, which would include the referring ageacy. The only exceptions to this
prohibition are statutory in nature, and the ALJs are ot aware of one that would specifically allow for
the referring agency to issue orders regulating prehearing or posthearing procedures, such as the
establishment of a briefing schedule, once the case has been referred to SOAH. Sumilarly, TEX. GOVT.
CoODE ANN. § 2001.058(b) also prohibits the state agency deciding the case from supervising the ALJ
conducting the heanng,

Applicant’s request presumably comes in response to the announced actions of the U.S.
Environmenta] Protection Agency to require applications pending on January 2, 2011, to receive an
additional permit or authorization from that agency concerning greenhouse gases. The ALJs
understand the predicament Applicant now finds itself in and have attempted to balance the interests of
all parties, meet the due process Constitutional rights of the parties, and comply with the aggressive
deadline set by the Commission when it remanded several issues after the first evidentiary hearing.
The ALJs extended the Commission’s deadline only out of necessity, and in compliance with their
authonity under TEX. GOVT. CODE ANN. § 2003.047(¢), which provides in part that while the
Commission shall specify a date by which the ALY is expected to complete the proceeding, “[t]he
administrative law judge may extend the proceeding if the adninistrative law judge determines that
failure to grant an extension would deprive a party of due process or another constitutional right.”
When one of Protestants’ key witnesses was seriously injured in a car accident just a few days before
the remand hearing was scheduled to begin (and right after Applicant had completed taking his
deposition), the ALJs found that due process required a continuance to allow Protestants to obtain
another expert witness or alléw for their expert witness to recuperate from his injuries and subsequent

surgery.

In its motion, Applicant further asserts that there will be no practical reason for extensive legal
writing following the remand hearing. The ALJs continue to balance the fairness issues between all
the parties and, if Applicant’s assertions about the lack of complexity and breadth of the evidence to be
provided during the remand hearing prove to be true, the ALJs will expedite and issue the PFD as
quickly as possible. SOAH has devoted the resources necessary to process this case as quickly as
possible, clearing the ALJs’ schedule to allow virtually all of the ALJs’ time be devoted to this case
and issuaace of the remand PFD and a proposed order with findings of fact and conclusions of law.

If 1t is possible to issue the PFD before December 10, 201 0, the ALJs will most certainly do so.
But given the ALJs” experience with this case, and their colleciive experience in managing complex
cases, they do not anticipate as much. Both Applicant and the ED are expected to offer new modeling.
Factors such as the lack of prefiled testimony and the additional evidence to be obtained on Ccross-
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examination, particularly of the ED’s witnesses, weigh agains: it. Because of the initial aggressive
schedule, the ALJs did not require prefiled testimony for the Executjve Director or Protestants’ direct
cases, or Applicant’s rebuttal case. This leaves much additional work to be performed after the
hearing. Requiring the parties to provide live closing statements as suggested by Applicant would not
at all expedite this proceeding. Rather, it would simply shift au even greater burden to the ALJs to
parse through the record with no written guidance from the parties to discern the factual basis for many
of the parties’ arguments—thus requiring additional time needed for the ALJs to prepare the PFD. Itis
not overstating it to say that using oral arguments for the remanded issues would be truly
unprecedented for a case of this size and type.

To the extent that there is concern about completing this case by the end of the year, the ALJs
can certainly make themselves available the week of December 27-31, 2010, if the TCEQ’s General
Counsel decides to shorten the time frame for exceptions and the Coinmission decides to schedule an
open mecting to address the remand PFD in thal time period. Also, we will attend the Commission’s
open meeting on October 15, 2010, and will be happy to provide any additional information about the
case at that time.

Sincerely, | > /
Tommy L. Broyles Crﬁ; . Bennett
Administrative Law Judge Adm inistrative Law Judge

TLB/CRB:Is
cc: Mailmg List
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