TCEQ Interoffice Memorandum

To: Les Trobman, General Counsel

From: Kathleen Decker, Director \LUO
Litigation Division

Date: November 8, 2011

Subject: Resolution
Docket No. 2011-2026-RES
December 7, 2011 Commission Agenda

Attached is a draft resolution which would give the Executive Director the authority to
transfer Supplemental Environmental Project funds, which were previously allocated to
specific counties via Agreed Orders, to another county in the same community.

An original and 7 copies are enclosed. Please do not hesitate to call me at (512) 239-6500
if you have any questions regarding this matter.

oo Blas Coy, TCEQ Public Interest Counsel

Texas Commission on Environmental Quality



RESOLUTION Delegating to the Executive
Director the authority to
authorize the transfer of
Supplemental Environmental
Project (SEP) funds from one
project to another and
authorizing the Executive
Director’s sub-delegation of
authority relating to the
transfer of SEP funds as
provided by this Resolution,
Docket 2011-2026-RES

WHEREAS, the Commission is authorized by Section 7.002 of the Texas
Water Code, to issue administrative enforcement orders, including
administrative orders that assess penalties or require corrective measures; and

WHEREAS, the Commission is authorized by Section 7.067(a) of the Texas
Water Code, to compromise, modify, or remit, with or without conditions, an
administrative penalty as provided by Subchapter C of the Texas Water Code; and

WHEREAS, the Commission is authorized by Section 7.067(a) of the Texas
Water Code to encourage participation in the cleanup of contaminated property
through the use of Supplemental Environmental Projects giving preference to
projects that benefit the community in which the alleged violations occurred as
an offset to the payment of an administrative penalty assessed within an Agreed
Order issued by the Commission; and

WHEREAS, the term “Supplemental Environmental Project” (SEP) is
defined by Section 7.067(b) of the Texas Water Code as a project that prevents
pollution, reduces the amount of pollutants reaching the environment, enhances
the quality of the environment, or contributes to public awareness of
environmental matters; and

WHEREAS, third-party administrators frequently perform or contract out
the performance of the SEP projects utilizing funds received from respondents
wanting to participate in the program in lieu of the payment of an administrative
penalty; and

WHEREAS, at times a third-party administrator will receive more funds
from respondents than is needed to complete the project and the funds are held
for the development of a new project in the community or returned to the
Commission for deposit in the state General Revenue fund; and



WHEREAS, the Texas Association of Resource Conservation and
Development Areas, Inc. (RC & D) is a non-profit organization under U.S.
Internal Revenue Code Section 501(c) founded for the purpose of promoting
conservation, development, and utilization of natural resources and enhancing
the environment and standard of living in all rural communities; and

WHEREAS, RC & D has entered into an agreement with the Texas
Commission on Environmental Quality to perform SEPs throughout the state of
Texas utilizing SEP funds received from enforcement respondents wanting to
participate in the program; and

WHEREAS, RC & D has received monies but not yet expended funds from
various respondents whose Commission Agreed Orders required them to send a
set monetary amount to the RC & D for the purpose of paying for SEP projects in
various counties in Central Texas; and

WHEREAS, an historic and devastating wildfire occurred in Central Texas
during September and October 2011. The fire consumed over 34,000 acres, 1,645
homes and 38 commercial buildings including most of the Bastrop State Park;
and

WHEREAS, the Commission strives to improve efficiency and
effectiveness in its service to the public in fulfilling its mission to protect human
health and the environment; and

WHEREAS, there exists good cause to allow the transfer of existing and
non-utilized RC & D funds which are required to be used for other SEP projects
within Central Texas by way of previously issued Commission Agreed Orders to
be used for the benefit of human health and the environment in Bastrop County
and other surrounding counties; and

WHEREAS, there exists good cause to allow the transfer of existing and
non-utilized RC & D funds which are required to be used for SEPs in other
communities in Texas by way of previously issued Commission Agreed Orders to
be used for the benefit of human health and the environment in these other
communities; and

WHEREAS, it will expedite matters to delegate to the Executive Director,
or any authorized individual designated to act for the Executive Director, the
authority to release RC & D from utilizing these funds as prescribed by existing
Agreed Orders and to utilize them to remediate environments harmed by the
historic wildfires in Central Texas and to remediate other environmental harm in
those same communities where the SEP funds were previously dedicated; and

WHEREAS, the Executive Director is authorized to delegate to his staff
any authority or duty assigned to him unless the statute, rule or order, assigning



the authority or duty specifies otherwise pursuant to Section 5.222 of the Texas
Water Code; and

WHEREAS, 30 Tex. Admin. Code § 3.2 defines Executive Director as the
Executive Director of the Commission, or any authorized individual designated to
act for the Executive Director; and

WHEREAS, to streamline the transfer of these funds, the Executive
Director may elect to delegate his authority to approve the transfer of SEP funds
held by RC & D to the Office of Legal Services Deputy Director; and

WHEREAS, the Commission does not intend by the issuance of this
resolution to repeal or change any duty or authority delegated to the Executive
Director by Commission rule; and

NOW, THEREFORE, BE IT RESOLVED BY THE TEXAS COMMISSION
ON ENVIRONMENTAL QUALITY that the Commission hereby authorizes the
Executive Director or his designee to work with the RC & D to effectuate the use
and transfer of existing SEP funds from projects which were authorized by the
Commission in previously issued Agreed Orders to be utilized for the benefit of
human health and the environment in Bastrop and other surrounding counties
subjected to the historic wildfires of September and October 2011 and for those
communities where dedicated funds exist but need to be redirected to other
projects in that same community.

IT ISFURTHER RESOLVED that the Commission hereby directs the
Executive Director to implement this transfer as soon as practicable.

Issue date:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Bryan W. Shaw, Ph.D., Chairman




Texas Commission on Environmental Quality
INTEROFFICE MEMORANDUM

To: Commissioners Date: November 15, 2011

Thru: ‘\Q(‘l Mark Vickery, Executive Director

Thru: Stephanie Bergeron Perdue, Deputy Director, Office of Legal Services M
From: Kathleen Decker, Director, Litigation Division\Lw
Subject: Resolution delegating authority to the Executive Director to authorize the

transfer of Supplemental Environmental Project (SEP) funds from one
project to another in the same community and authorizing the Executive
Director’s sub-delegation of this authority

Requested Commission Action:

Staff request the Commission to delegate authority to the Executive Director or his
delegatee to approve the transfer of SEP funds held by the Texas Association of
Resource Conservation and Development Areas, Inc. (RC & D) and its local chapters for
use on a project in a designated area to other projects in the same community.

Background and Current Practices

Tex. Water Code § 7.067 authorizes the Commission to encourage the cleanup of
contaminated property through the use of supplemental environmental projects (SEPs)
giving preference to projects that benefit the community in which the alleged violations
occurred as an offset to the payment of an administrative penalty assessed by an Agreed
Order signed by the Commission.

A “community” has previously been contemplated by the Commission to include an area
or region such as a river basin or non-attainment (air shed) with an option to expand the
definition to be more flexible on a case-by-case basis when needed. Presently, the RC &
D holds funds that are not being utilized in areas (counties) designated on SEP
attachments to Agreed Orders for projects that were needed at the time of the issuance
of the order. There exists a need for these monies in Bastrop and other areas to assist in
the clean up and removal of materials burned during summer wildfires in the region.

There also exist dedicated and non-utilized SEP funds received as a result of
enforcement actions for projects in other areas of the state which could be transferred to
benefit projects such as scrap tire removal within the same community. By way of
example, the RC & D holds funds for scrap tire removal in Gregg County, however, at
this time funds are not needed in Gregg County for tire removal, but adjoining
counties/areas suffer from abandoned tire sites and RC & D has expressed its
willingness to assist with these projects when requested by the Executive Director or his
delegate.

It is the Executive Director’s position that changing the location of a SEP described in an
Agreed Order (akin to that of a term found in a contract) to an entirely different area
would exceed the authority given to the Executive Director. Therefore, a Commission





resolution is requested by the Executive Director to grant the Executive Director the
authorization to modify a SEP attachment to a Commission issued order. Currently,
every SEP attachment to an Agreed Order for a pre-approved RC & D project includes a
provision that if the RC & D is unable to spend the total SEP offset amount on the
specified project, then upon approval of the Executive Director, the remaining monies
may be applied to another approved RC & D project. An example SEP Attachment A
utilizing this provision is attached to this memorandum. However, the funds that are
the subject of this resolution were received as a result of earlier enforcement action
~orders that did not contain this provision and restricted the location of the project to a
‘particular county.

Attachments
Draft Resolution
Example SEP Attachment A





RESOLUTION Delegating to the Executive
Director the authority to
authorize the transfer of
Supplemental Environmental
Project (SEP) funds from one
project to another and
authorizing the Executive
Director’s sub-delegation of
authority relating to the
transfer of SEP funds as
provided by this Resolution,
Docket 2011-2026-RES

WHEREAS, the Commission is authorized by Section 7.002 of the Texas
Water Code, to issue administrative enforcement orders, including
administrative orders that assess penalties or require corrective measures; and

WHEREAS, the Commission is authorized by Section 7.067(a) of the Texas
Water Code, to compromise, modify, or remit, with or without conditions, an
administrative penalty as provided by Subchapter C of the Texas Water Code; and

WHEREAS, the Commission is authorized by Section 7.067(a) of the Texas
Water Code to encourage participation in the cleanup of contaminated property
through the use of Supplemental Environmental Projects giving preference to
projects that benefit the community in which the alleged violations occurred as
an offset to the payment of an administrative penalty assessed within an Agreed
Order issued by the Commission; and

WHEREAS, the term “Supplemental Environmental Project” (SEP) is
defined by Section 7.067(b) of the Texas Water Code as a project that prevents
pollution, reduces the amount of pollutants reaching the environment, enhances
the quality of the environment, or contributes to public awareness of
environmental matters; and

WHEREAS, third-party administrators frequently perform or contract out
the performance of the SEP projects utilizing funds received from respondents
wanting to participate in the program in lieu of the payment of an administrative
penalty; and

WHEREAS, at times a third-party administrator will receive more funds
from respondents than is needed to complete the project and the funds are held
for the development of a new project in the community or returned to the
Commission for deposit in the state General Revenue fund; and





WHEREAS, the Texas Association of Resource Conservation and
Development Areas, Inc. (RC & D) is a non-profit organization under U.S.
Internal Revenue Code Section 501(c) founded for the purpose of promoting
conservation, development, and utilization of natural resources and enhancing
the environment and standard of living in all rural communities; and

WHEREAS, RC & D has entered into an agreement with the Texas
Commission on Environmental Quality to perform SEPs throughout the state of
Texas utilizing SEP funds received from enforcement respondents wanting to
participate in the program; and

WHEREAS, RC & D has received monies but not yet expended funds from
various respondents whose Commission Agreed Orders required them to send a
set monetary amount to the RC & D for the purpose of paying for SEP projects in
specific counties in Central Texas; and

WHEREAS, a historic and devastating wildfire occurred in Central Texas
during September and October 2011. The fire consumed over 34,000 acres, 1,645
homes and 38 commercial buildings including most of the Bastrop State Park;
and

WHEREAS, the Commission strives to improve efficiency and
effectiveness in its service to the public in fulfilling its mission to protect human
health and the environment; and

WHEREAS, there exists good cause to allow the transfer of existing and
non-utilized RC & D funds which are required to be used for other SEP projects
within Central Texas by way of previously issued Commission Agreed Orders to
be used for the benefit of human health and the environment in Bastrop County
and other surrounding counties; and

WHEREAS, there exists good cause to allow the transfer of existing and
non-utilized RC & D funds which are required to be used for SEPs in other
communities in Texas by way of previously issued Commission Agreed Orders to
be used for the benefit of human health and the environment in these other
communities; and

WHEREAS, it will expedite matters to delegate to the Executive Director,
or any authorized individual designated to act for the Executive Director, the
authority to release RC & D from utilizing these funds as prescribed by existing
Agreed Orders and to utilize them to remediate environments harmed by the
historic wildfires in Central Texas and to remediate other environmental harm in
those same communities where the SEP funds were previously dedicated; and

WHEREAS, the Executive Director is authorized to delegate to his staff
any authority or duty assigned to him unless the statute, rule or order, assigning





the authority or duty specifies otherwise pursuant to Section 5.222 of the Texas
Water Code; and

WHEREAS, 30 Tex. Admin. Code § 3.2 defines Executive Director as the
Executive Director of the Commission, or any authorized individual designated to
act for the Executive Director; and

WHEREAS, to streamline the transfer of these funds, the Executive
Director may elect to delegate his authority to approve the transfer of SEP funds
held by RC & D to the Office of Legal Services Deputy Director; and

WHEREAS, the Commission does not intend by the issuance of this
resolution to repeal or change any duty or authority delegated to the Executive
Director by Commission rule; and

NOW, THEREFORE, BE IT RESOLVED BY THE TEXAS COMMISSION
ON ENVIRONMENTAL QUALITY that the Commission hereby authorizes the
Executive Director or his designee to work with the RC & D to effectuate the use
and transfer of existing SEP funds from projects which were authorized by the
Commission in previously issued Agreed Orders to be utilized for the benefit of
human health and the environment in Bastrop and other surrounding counties
subjected to the historic wildfires of September and October 2011 and for those
communities where dedicated funds exist but need to be redirected to other
projects in that same community.

IT IS FURTHER RESOLVED that the Commission hereby directs the
Executive Director to implement this transfer as soon as practicable.

Issue date:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Bryan W. Shaw, Ph.D., Chairman










Attachment A
Docket Number: 2010-0471-MWD-E

SUPPLEMENTAL ENVIRONMENTAL PROJECT

The Respondent: City of Fredericksburg

Penalty Amount: Fourteen Thousand Nine Hundred Eighty-Seven Dollars
($14,987)

SEP Offset Amount: Fourteen Thousand Nine Hundred Eighty-Seven Dollars
($14,987)

Type of SEP: Pre-approved

Third-Party Recipient: Texas Association of Resource Conservation &

Development Areas, Inc. ("RC&D") — Household Hazardous
Waste Collection

Location of SEP: Colorado River Basin 14 (preference for Gillespie County)

The Texas Commission on Environmental Quality ("TCEQ") agrees to offset the
administrative Penalty Amount assessed in this Agreed Order for the Respondent to
contribute to a Supplemental Environmental Project ("SEP"). The offset is equal to the SEP
Offset Amount set forth above and is conditioned upon completion of the project in
accordance with the terms of this Attachment A.

1. Project Description
A. Project

The Respondent shall contribute the SEP Offset Amount to the Third-Party Recipient named
above. The SEP contribution will be used by the Texas Association of Resource
Conservation and Development Areas, Inc. ("RC&D") for the Household Hazardous
Waste Collection project. During the event, residents shall be allowed to bring household
hazardous waste to the collection site for proper disposal. Specifically, the SEP Offset
Amount will pay for the labor and disposal costs associated with properly disposing of paint,
thinners, pesticides, oil and gas, corrosive cleaners, fertilizers, and other wastes. Citizens
will not be charged disposal fees. If RC&D is unable to spend the total SEP Offset Amount
on this project, upon approval of the Executive Director, the remaining SEP Offset Amount
may be applied to another approved RC&D project. The project will be administered in
accordance with TCEQ guidance on household hazardous waste and in compliance with
federal, state, and local environmental laws and regulations. All dollars contributed will be

used solely for the direct cost of the project and no portion will be spent on administrative
costs.

The Respondent certifies that there is no prior commitment to do this project and that it is
being performed solely in an effort to settle this enforcement action.

B. Environmental Benefit

This SEP will provide a discernible environmental benefit by properly disposing of Household
Hazardous Waste which might otherwise be disposed of in storm drains, the sewerage
system, or other means detrimental to the environment.





City of Fredericksburg
Agreed Order - Attachment A
Docket No. 2010-0471-MWD-E

C: Minimum Expenditure

The Respondent shall contribute at least the SEP Offset Amount to the Third-Party Recipient
and comply with all other provisions of this SEP.

2. Performance Schedule

Within 30 days after the effective date of this Agreed Order, the Respondent must contribute
the SEP Offset Amount to the Third-Party Recipient. The Respondent shall mail the
contribution, with a copy of the Agreed Order, to:

Texas Association of Resource Conservation
and Development Areas, Inc. (RC&D)
Attention: Amy Brown

1716 Briarcrest Drive Suite 507

Bryan, Texas 77802-2700

3 Records and Reporting

Concurrent with the payment of the SEP Offset Amount, the Respondent shall provide the
TCEQ SEP Coordinator with a copy of the check and transmittal letter indicating full payment
of the SEP Offset Amount to the Third-Party Recipient. The Respondent shall mail a copy of
the check and transmittal letter to:

Texas Commission on Environmental Quality
Litigation Division

Attention: SEP Coordinator, MC 175

P.O. Box 13087

Austin, Texas 78711-3087

4, Failure to Fully Perform

If the Respondent does not perform its obligations under this SEP in any way, including full
payment of the SEP Offset Amount and submittal of the required reporting described in
Section 3 above, the Executive Director may require immediate payment of all or part of the
SEP Offset Amount. ‘

In the event of incomplete performance, the Respondent shall submit a check for any
remaining amount due made payable to “Texas Commission on Environmental Quality” with
the notation “SEP Refund” and the docket number of the case, and shall send it to:
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City of Fredericksburg
Agreed Order - Attachment A
Docket No. 2010-0471-MWD-E

Texas Commission on Environmental Quality
Litigation Division

Attention: SEP Coordinator, MC 175

P.O. Box 13087

Austin, Texas 78711-3087

5. Publicity‘

Any public statements concerning this SEP made by or on behalf of the Respondent must
include a clear statement that the project was performed as part of the settlement of an
enforcement action brought by the TCEQ. Such statements include advertising, public
relations, and press releases.

6. Clean Texas Program

The Respondent shall not include this SEP in any application made to TCEQ under the "Clean
Texas" (or any successor) program(s). Similarly, the Respondent may not seek recognition
for this contribution in any other state or federal regulatory program.

7. Other SEPs by TCEQ or Other Agencies

The SEP identified in this Agreed Order has not been, and shall not be, included as an SEP

for the Respondent under any other Agreed Order negotiated with the TCEQ or any other
agency of the state or federal government.
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