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Chapter 114, Control of Air Pollution from Motor Vehicles
HB 3399: Texas Clean Fleet Program Rules
Rule Project No. 2011-051-114-EN

Background and reason(s) for the rulemaking:

House Bill (HB) 3399, 82nd Legislature, 2011, Regular Session, by Representatives Legler,
Strama, Reynolds, and Chisum, amends sections of Texas Health and Safety Code (THSC),
Chapter 391. This chapter establishes the Texas Clean Fleet Program (program) to be
funded from the Texas Emissions Reduction Plan (TERP) Fund and administered by the
Texas Commission on Environmental Quality (commission). The changes under HB 3399
require amendment of existing rules to revise current provisions and add new provisions.

Scope of the rulemaking:

A.) Summary of what the rulemaking will do: HB 3399 added new subsections and
revised existing sections of THSC, Chapter 391, Texas Clean Fleet Program. The revisions
to 30 TAC Chapter 114, as required by HB 3399, incorporate changes and additions to the
program eligibility criteria, including: changes to the number of vehicles that must be
included in a grant and that may be awarded funding by the commission; changes to allow
a vehicle that has been leased or commercially financed to be replaced under the program;
changes to the time period over which a grant-funded vehicle must be operated, to either
five years or 400,000 miles, whichever occurs earlier; and establishing criteria for
decommissioning a vehicle or vehicle engine replaced under the program. The revisions
also include provisions, as required under HB 3399, that the executive director shall waive
the ownership and use requirements for the vehicle being replaced, upon a finding of good
cause.

B.) Scope required by federal regulations or state statutes: The adopted rules are
required by changes to THSC, Chapter 391, under HB 3399.

C.) Additional staff recommendations that are not required by federal rule or
state statute: Staff is not recommending additional provisions beyond what is required
under THSC, Chapter 391, as amended by HB 3399.
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Statutory authority:

e Texas Water Code (TWC), 85.102, which provides the commission with the general
powers to carry out its duties;

e TWOC, 85.103, which authorizes the commission to adopt any rules necessary to carry
out the powers and duties under the provisions of the TWC and other laws of the
state;

e TWOC, 8§85.105, which authorizes the commission by rule to establish and approve all
general policy of the commission;

e THSC, §382.107, which authorizes the commission to adopt rules consistent with
the policy and purposes of the Texas Clean Air Act;

e THSC, §382.011, which authorizes the commission to establish the level of quality to
be maintained in the state's air and to control the quality of the state's air;

e THSC, §382.012, which authorizes the commission to prepare and develop a
general, comprehensive plan for the control of the state's air;

e THSC, Chapter 386, which establishes the TERP program; and

e THSC, Chapter 391, which establishes the Texas Clean Fleet Program.

Effect on the:
A.) Regulated community: These rules will not affect regulated entities.

B.) Public: The changes to the eligibility criteria for the grants will potentially expand the
number of entities and vehicles eligible to participate in the grants. The changes may also
make it easier for some entities to participate in the program.

C.) Agency programs: Program processes, criteria, and forms will need to be updated.
Also, a process will need to be developed for considering waivers to the eligibility
requirements.

Stakeholder meetings:
Stakeholder meetings were not held for this rulemaking.

Public comment:

The proposal was published in the November 4, 2011, issue of the Texas Register (36
TexReg 7472). A public hearing was scheduled for November 29, 2011; however, since no
one registered to provide comments, the hearing was not officially opened. The comment
period closed on December 5, 2011. The commission received written comments from
Clean Energy Fuels (Clean Energy), Crossroads Equipment Lease & Finance (Crossroads),
Pioneer Natural Resources USA, Inc. (Pioneer), and United Parcel Service (UPS) in
support of all or part of the rulemaking. The United States Environmental Protection
Agency Region 6 (EPA) submitted written comments in support of the rulemaking, but
expressed concern and recommended changes to part of the proposal. Significant
comments and concerns are discussed further.
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Clean Energy and Pioneer commented that the proposed rule changes will make the
program more effective and efficient for Texas-based fleets by simplifying the application
process. Crossroads also stated that the proposed rule changes demonstrated an
acknowledgement of the potential challenges entities face when soliciting applicants for
funding and that fleets in the designated areas will greatly benefit from the rule changes.
No changes were made to the proposed text in response to these comments.

Clean Energy, Pioneer, and UPS expressed support for the addition of 8114.653(e) to
provide the executive director the authority to waive the requirements of 8114.653(b)(1),
pertaining to the ownership, registration, and use of the vehicle being replaced, on a
finding of good cause. No changes were made to the proposed text in response to these
comments.

The EPA expressed concern with the addition §114.653(e). EPA recommended the
commission remove the phrase "or other circumstances” from subsection (e), since it is not
well defined. Changes were made to the proposed text in response to these comments, as
outlined in the following section regarding significant changes from the proposal.

Significant changes from proposal:

The provision in 8114.653(e) implements requirements added by HB 3399. The intent of
this provision is to authorize the executive director to consider unique situations that,
while not meeting the strict letter of the eligibility requirements, will still meet the intent of
the requirements. Therefore, the term "other circumstances" was not removed from
8114.653(e) in response to the EPA's comment. However, additional language was added
to subsection (e) from the proposed text to state that in granting a waiver, the executive
director shall ensure that the projected emissions reductions will be valid and, where
applicable, meet the conditions for assignment for credit to the state implementation plan.
This addition is intended to clarify the limits on the waiver provisions and to provide
assurance that any waiver decision will be made only after considering the impact of the
waiver on the emissions reductions.

Potential controversial concerns and legislative interest:

The rules incorporate provisions required under THSC, Chapter 391, as amended by HB
3399. The rules do not go further than what is required to comply with the statutory
changes. Therefore, staff does not anticipate any concerns being raised about the rules,
beyond the comments received on the proposed text. Staff expects that the legislators
involved in HB 3399 and stakeholders will be interested in how the commission
implements the new provisions.

Does this rulemaking affect any current policies or require development of
new policies?

Program application materials and contract shells will need to be updated. Also, a process
will need to be developed for considering waivers to the eligibility requirements.
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What are the consequences if this rulemaking does not go forward? Are there
alternatives to rulemaking?

This rulemaking is required to amend the criteria for implementing the Texas Clean Fleet
Program under THSC, Chapter 391. If the rulemaking is not completed, implementation of
the program under existing rules would be inconsistent with the statutory provisions.
Possible alternatives are not adopting the rules or adopting the rules at a later date and
delaying implementation of the program.

Key points in the adoption rulemaking schedule:
Texas Register proposal publication date: November 4, 2011
Anticipated Texas Register publication date: April 13, 2012
Anticipated effective date: April 19, 2012
Six-month Texas Register filing deadline: May 4, 2012

Agency contacts:

Steve Dayton, Rule Project Manager, 239-6824, Air Quality Division
Betsy Peticolas, Staff Attorney, 239-1439

Charlotte Horn, Texas Register Coordinator, 239-0779

Attachments

cc: Chief Clerk, 2 copies
Executive Director's Office
Susana M. Hildebrand, P.E.
Anne ldsal
Curtis Seaton
Ashley Morgan
Office of General Counsel
Steve Dayton
Charlotte Horn
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The Texas Commission on Environmental Quality (TCEQ or commission) adopts the

amendments to §8114.650 - 114.654.

Section 114.653 is adopted with change to the proposed text as published in the
November 4, 2011, issue of the Texas Register (36 TexReg 7472). Sections 114.650 -
114.652, and 114.654 are adopted without changes to the proposed text and will not be

republished.

The amended sections will be submitted to the United States Environmental Protection

Agency (EPA) as a revision to the state implementation plan.

Background and Summary of the Factual Basis for the Adopted Rules

Senate Bill 1759, 81st Legislature, 2009, amended the Texas Health and Safety Code
(THSC), by adding Chapter 391, Texas Clean Fleet Program (program). This program is
designed to encourage eligible fleets to replace diesel vehicles with alternative fuel or
hybrid vehicles. House Bill (HB) 3399, 82nd Legislature, 2011, amended THSC, Chapter
391, to revise current eligibility criteria and add additional criteria. The changes made

under HB 3399 are as summarized in the following paragraphs.

THSC, §391.002(b), was revised to reduce the number from 25 to 20 of qualifying

vehicles that an entity must place in service in the state in order to be eligible to
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participate in the program. This provision further allows under THSC, §391.002(c), for
commission funding of fewer than 20 vehicles under a grant, as long as an entity's
application originally included 20 vehicles for replacement under the program. This

provision allows an application to be approvable in the event that the commission does

not approve one or more vehicles for funding during the application process.

THSC, §391.004(a), was revised to reduce from 100 to 75 the number of vehicles that
any entity must operate in its fleet in the state in order to be eligible to apply for and

receive a grant under the program.

Under a new THSC, §391.004(d), the commission is directed to minimize, to the
maximum extent possible, the amount of paperwork required for an application. In
addition, an applicant may be required to submit a photograph or other documentation
of a vehicle identification number, registration information, inspection information, tire
condition, or engine block identification only if it is requested after the commission has

decided to award a grant to the applicant.

THSC, §391.005(b)(2)(A), was revised to allow a vehicle that has been leased or
otherwise commercially financed and registered and operated by the applicant in Texas
for at least the two years immediately preceding the submission of a grant application to

be replaced under the program. The previous language only allowed vehicles that had
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been owned, registered, and operated in Texas by the applicant for the preceding two

years to be replaced under the program.

Requirements regarding the operational period of vehicles under this grant program
were expanded under THSC, §391.005(c). Previously, vehicles funded through a grant
were required to be operated for at least five years from the date of reimbursement of
expenses. Under the THSC, §391.005(c) the vehicle must be operated until the earlier of
the fifth anniversary of the reimbursement date or until the date the vehicle has been in

operation for 400,000 miles.

THSC, §391.005(f), was revised to require the commission to provide a means for an
applicant to propose an alternative method of complying with the vehicle or engine
destruction requirements of this subsection. The existing requirements include
rendering the vehicle permanently inoperable by crushing the vehicle or making a hole

in the engine block and permanently destroying the frame of the vehicle.

Finally, THSC, §391.005(i), was added to require the executive director of the TCEQ to
waive the requirements of THSC, 8301.004(b)(2)(A), upon a finding of good cause,

which may include a waiver for short lapses in registration or operation attributable to
economic conditions, seasonal work, or other circumstances. This subsection includes

requirements that an applicant have owned, leased, or otherwise commercially financed,
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registered, and operated the vehicle to be replaced in Texas for at least two years
immediately preceding the submission of a grant application. The new subsection also
requires that, in granting a waiver, the executive director must ensure that the emissions

reductions will still be valid and, where applicable, meet the conditions for assignment

for credit to the state implementation plan.

These rules incorporate the changes to THSC, Chapter 391, under HB 3399.

Section by Section Discussion

§114.650, Definitions

Revisions to 8114.650(2) amend the definition of an "Eligible entity" to reduce the
number of vehicles in an entity's fleet that must be registered in Texas from 100 to 75
vehicles and the number of vehicles in an entity's fleet that must be eligible for

replacement from 25 to 20 vehicles as required under THSC, 8391.004.

§114.651, Applicability
Section 114.651(a) is amended to reduce the number of vehicles that must be included in

an application from 25 to 20 vehicles, as required by THSC, §391.002(a).

In addition, amended subsection (b) allows an entity to participate in the program if that

entity submits a grant application for 20 or more qualifying vehicles, even if the
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commission denies approval for one or more of the vehicles during the application

process, as required by THSC, §391.002(b).

8114.652, Qualifying Vehicles

Section 114.652(b) is amended to incorporate changes to the requirement for how long a
grant-funded qualifying vehicle must be owned, registered, and operated in Texas by a
grant recipient. The ownership and use requirement is changed from a period at least
five years from the date of reimbursement of the grant-funded expenses, to until the
earlier of the fifth anniversary of the date of reimbursement of the grant-funded
expenses or until the date the vehicle has been in operation for 400,000 miles after the

date of reimbursement. The amendment is required by THSC, §391.005.

8114.653, Grant Eligibility
Section 114.653(b) is amended to incorporate changes to the grant eligibility
requirements to allow a vehicle that has been leased or commercially financed by the

applicant to be replaced under the program, as required by THSC, §391.005.

Section 114.653 is also amended to add subsection (e) directing the executive director to
waive the requirement that a vehicle have been owned, leased, or commercially financed
and registered and operated in Texas by the applicant on a finding of good cause, as

required by THSC, §391.005. Additional language is added since proposal to make it
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clear that, in granting a waiver, the executive director is to determine that the emissions

reductions attributed to the project will be still be valid and, where applicable, will meet

the conditions for assignment for credit to the state implementation plan.

8114.654, Usage and Disposition

Section 114.654(b) is amended to include specific criteria for how a vehicle replaced
under the program must be rendered permanently inoperable and to direct the executive
director to provide a means for an applicant to propose an alternative method for

rendering a vehicle inoperable, as required by THSC, §391.005.

Under the specific criteria added to subsection (b), a vehicle or engine replaced under
the program will need to be rendered permanently inoperable by crushing the vehicle,
by making a hole in the engine block and permanently destroying the frame of the
vehicle, or by another method approved by the executive director that permanently
removes the vehicle from operation in this state. The executive director is required to
provide a means for an applicant to propose an alternate method for complying with

these destruction requirements.

Final Regulatory Impact Analysis
The commission reviewed the rulemaking in light of the regulatory analysis

requirements of Texas Government Code, §2001.0225, and determined that this rule
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action is not subject to Texas Government Code, 82001.0225, because it does not meet
the definition of a "major environmental rule" as defined in that statute. A "major
environmental rule” means a rule the specific intent of which is to protect the
environment or reduce risks to human health from environmental exposure and that

may adversely affect in a material way the economy, productivity, competition, jobs, the

environment, or the public health and safety of the state or a sector of the state.

The amended Chapter 114 rules are adopted in accordance with HB 3399, which
amended THSC, Chapter 391. The program offers financial incentives for the voluntary
replacement of diesel engines. Because the rules place no involuntary requirements on
the regulated community, the rules will not adversely affect in a material way the
economy, a sector of the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state. Also, none of the

amendments place additional financial burdens on the regulated community.

In addition, a regulatory impact analysis is not required because the rules do not meet
any of the four applicability criteria for requiring a regulatory analysis of a "major
environmental rule" as defined in the Texas Government Code. Texas Government
Code, §2001.0225, applies only to a major environmental rule the result of which is to:
1) exceed a standard set by federal law, unless the rule is specifically required by state

law; 2) exceed an express requirement of state law, unless the rule is specifically
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required by federal law; 3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely under the general
powers of the agency instead of under a specific state law. This rulemaking does not
exceed a standard set by federal law. In addition, this rulemaking does not exceed an
express requirement of state law and is not adopted solely under the general powers of
the agency, but is specifically authorized by the provisions cited in the Statutory
Authority section of this preamble. Finally, this rulemaking does not exceed a
requirement of a delegation agreement or contract to implement a state and federal

program.

The commission invited public comment regarding the draft regulatory impact analysis
determination during the public comment period. No comments were received

regarding the regulatory impact analysis determination.

Takings Impact Assessment

The commission evaluated this rulemaking action and performed an analysis of whether
the adopted rules are subject to Texas Government Code, Chapter 2007. The primary
purpose of the rulemaking is to amend Chapter 114 in accordance with HB 3399. The
rules amend the criteria for implementing a voluntary program and only affect motor

vehicles which are not considered to be private real property. The promulgation and
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enforcement of the rules is neither a statutory nor a constitutional taking because it does

not affect private real property. Therefore, the rules do not constitute a taking under

Texas Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found the adoption is a
rulemaking identified in the Coastal Coordination Act Implementation Rules, 31 TAC
8505.11(b)(2), concerning rules subject to the Texas Coastal Management Program
(CMP), and will, therefore, require that goals and policies of the CMP be considered
during the rulemaking process. The commission reviewed this action for consistency
and determined the rulemaking for Chapter 114 does not impact any CMP goals or
policies, because it revises a voluntary incentive grant program and does not govern air

pollution emissions.

The commission invited public comment regarding the consistency with the coastal
management program during the public comment period. No comments were received

regarding consistency with the CMP.

Public Comment
A public hearing was scheduled for November 29, 2011; however, since no one

registered to provide comments, the hearing was not officially opened. The comment
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period closed on December 5, 2011. The commission received written comments from
Clean Energy Fuels (Clean Energy), Crossroads Equipment Lease & Finance
(Crossroads), Pioneer Natural Resources USA, Inc. (Pioneer), and United Parcel Service
(UPS) in support of all or part of the rulemaking. EPA submitted written comments in

support of the rulemaking, but expressed concern and recommended changes to part of

the proposal.

Response to Comments

Clean Energy, Crossroads, Pioneer, and UPS commented in support of the rule changes.
Clean Energy and Pioneer also commented that the proposed rule changes will make the
program more effective and efficient for Texas-based fleets by simplifying the
application process. Crossroads provided background information on its providing
financing and assisting entities in California and nationally to obtain funding for grant
funding. Crossroads also stated that the proposed rule changes demonstrated an
acknowledgement of the potential challenges entities face when soliciting applicants for
funding and that fleets in the designated areas will greatly benefit from the rule changes.
EPA expressed appreciation for TCEQ's efforts to continually improve and expand

mobile source incentive programs.
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The commission appreciates the continued support expressed for the TERP

programs. No changes were made to the proposed text in response to this

comment.

Clean Energy, Pioneer, and UPS expressed support for the addition of 8114.653(e) to
provide the executive director the authority to waive the requirements of §114.653(b)(1),
pertaining to the ownership, registration, and use of the vehicle being replaced, on a

finding of good cause.

The commission appreciates the support expressed for the proposed rule
changes and for the TERP in general. No changes were made to the

proposed text in response to these comments.

EPA expressed concern with the addition of §114.653(e) to provide the executive director
the authority to waive the requirements of §114.653(b)(1), pertaining to the ownership,
registration, and use of the vehicle being replaced, on a finding of good cause. EPA
recommended the commission remove the phrase "or other circumstances” from

subsection (e), since it is not well defined.

The intent of the provision is to authorize the executive director to consider

unigue situations, including situations not yet contemplated, that may not
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meet the letter of the standard criteria but will still meet the intent of the
requirements. Therefore, the commission did not remove the term "other
circumstances" from the rule language. However, to clarify the limits on
the waiver provisions and to provide assurance that any waiver decision
will be made only after considering the impact of the waiver on the
emissions reductions, additional language was added to §114.653(e) since
proposal to state that in granting a waiver, the executive director shall
ensure that the projected emissions reductions will be valid and, where
applicable, meet the conditions for assignment for credit to the state

implementation plan.
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SUBCHAPTER K: MOBILE SOURCE INCENTIVE PROGRAMS
DIVISION 5: TEXAS CLEAN FLEET PROGRAM
88114.650 - 114.654

Statutory Authority
The amendments are adopted under Texas Water Code (TWC), 85.102, which provides
the commission with the general powers to carry out its duties under the TWC; TWC,
85.103, which authorizes the commission to adopt any rules necessary to carry out the
powers and duties under the provisions of the TWC and other laws of this state; and
TWC, 85.105, which authorizes the commission by rule to establish and approve all
general policy of the commission. These amendments are also adopted under Texas
Health and Safety Code (THSC), Texas Clean Air Act, 8382.017, which authorizes the
commission to adopt rules consistent with the policy and purposes of the THSC; THSC,
8382.011, which authorizes the commission to establish the level of quality to be
maintained in the state's air and to control the quality of the state's air; and THSC,
8382.012, which authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state's air. Finally, these amendments are
adopted under THSC, Chapter 391, and are part of the implementation of House Bill

3399.

The amendments implement THSC, 88391.002, 391.004, and 391.005.
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8114.650. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in the rules of the
commission, the terms used in this subchapter have the meanings commonly ascribed to
them in the field of air pollution control. In addition to the terms that are defined by the
TCAA and 883.2, 101.1, and 114.1 of this title (relating to Definitions), the following
words and terms, when used in this division will have the following meanings, unless the

context clearly indicates otherwise.

(1) Alternative fuel--A fuel, other than gasoline or diesel fuel. When used
in this division, this definition is limited to the following: electricity, compressed natural
gas, liquefied natural gas, hydrogen, propane, or a mixture of fuels containing at least

85% methanol by volume.

(2) Eligible entity--Any person or entity with a fleet of 75 [100] or more

vehicles that:

(A) are registered in Texas; and

(B) include at least 20 [25] vehicles that are eligible for

replacement.
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(3) Golf cart--A motor vehicle designed by the manufacturer primarily for

transporting persons on a golf course.

(4) Heavy-duty vehicle--A motor vehicle with a gross vehicle weight rating
greater than 8,500 pounds and containing an engine certified to the United States

Environmental Protection Agency's heavy-duty engine standards.

(5) Hybrid vehicle--A motor vehicle with at least two different energy
converters and two different energy storage systems on board the vehicle for the

purpose of propelling the vehicle.

(6) Light-duty motor vehicle--A motor vehicle with a gross vehicle weight
rating of less than 10,000 pounds and certified to the United States Environmental

Protection Agency's light-duty vehicle emission standards.

(7) Motor vehicle--A self-propelled device designed for transporting

persons or property on a public highway that is required to be registered under Texas

Transportation Code, Chapter 502.

(8) Neighborhood electric vehicle--A motor vehicle that:
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(A) is originally manufactured to meet, and does meet, the

equipment requirements and safety standards established for "low-speed vehicles" in

Federal Motor Vehicle Safety Standard No. 500 (49 Code of Federal Regulations

§571.500);

(B) is a slow-moving vehicle, as defined by Texas Transportation

Code, 8547.001 that is able to attain a speed of more than 20 miles per hour but not

more than 25 miles per hour in one mile on a paved, level surface;

(C) is a four-wheeled motor vehicle;

(D) is powered by electricity or alternative power sources;

(E) has a gross vehicle weight rating of less than 3,000 pounds; and

(F) is not a golf cart.

(9) Program--The Texas Clean Fleet Program established under this

division.
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8114.651. Applicability.

(a) Any eligible entity that will replace 20 [25] or more on-road diesel vehicles

within a twelve-month period with qualifying vehicles may apply for a grant under the

Texas Clean Fleet Program to offset the cost of replacing those vehicles with alternative

fuel or hybrid vehicles.

(b) Notwithstanding subsection (a) of this section, an entity that submits a grant

application for 20 or more qualifying vehicles is eligible to participate in the program

even if the commission denies approval for one or more of the vehicles during the

application process.

(€) [(b)] The commission may allow a regional planning commission, council of
governments, or similar regional planning agency created under Local Government
Code, Chapter 391, or a private nonprofit organization to apply for and receive a grant to

improve the ability of the program to achieve its goals.

8114.652. Qualifying Vehicles.

(a) A qualifying vehicle is one that:



Texas Commission on Environmental Quality Page 18
Chapter 114 - Control of Air Pollution from Motor Vehicles
Rule Project No. 2011-051-114-EN

(1) is certified to current federal emissions standards;

(2) replaces a diesel-powered on-road vehicle of the same weight

classification and use; and

(3) is a hybrid vehicle or fueled by an alternative fuel.

(b) As a condition of receiving a grant the qualifying vehicle must be continuously

owned, registered, and operated in Texas by the grant recipient until the earlier of the

fifth anniversary of [for at least five years from] the date of reimbursement of the grant-

funded expenses or until the date the vehicle has been in operation for 400,000 miles

after the date of reimbursement.

(c) A vehicle is not a qualifying vehicle if it:

(1) is a neighborhood electric vehicle;

(2) has been used as a qualifying vehicle to qualify for a grant under this

division for a previous reporting period or by another entity; or

(3) has qualified for a similar grant or tax credit in another jurisdiction.
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8114.653. Grant Eligibility.

(a) To be eligible for a grant under the program a project must resultin a

reduction in emissions of nitrogen oxides of at least 25%, based on:

(1) the baseline emission level set by the executive director; and

(2) the certified emission rate of the new vehicle or engine.

(b) The vehicle being replaced must:

(1) be an on-road vehicle that has been owned, leased, or otherwise

commercially financed, and registered[,] and operated by the applicant in Texas for at

least the two years immediately preceding the submission of a grant application;

(2) satisfy any minimum average annual mileage or fuel usage

requirements established by the executive director;

(3) satisfy any minimum percentage of annual usage requirements

established by the executive director; and
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(4) be in operating condition with at least two years of remaining useful

life, as determined in accordance with criteria established by the executive director.

(c) At the discretion of the executive director, projects that result in a 25%

reduction in other pollutants may be considered eligible for funding under this program.

(d) The executive director may establish additional criteria for purposes of

prioritizing projects for selection. Such criteria may include, but are not limited to:

(1) nonattainment status of the primary location in which the eligible

vehicles are used; or

(2) cost per ton benefits of the overall emissions being reduced.

(e) The executive director shall waive the requirements of subsection (b)(1) of this

section on a finding of good cause, which may include a waiver for short lapses in

registration or operation attributable to economic conditions, seasonal work, or other

circumstances. In determining good cause and deciding whether to grant a waiver, the

executive director shall ensure that the emissions reductions that will be attributed to
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the project will still be valid and, where applicable, meet the conditions for assignment

for credit to the state implementation plan.

8114.654. Usage and Disposition.

(a) Not less than 75% of the annual use of the qualifying vehicle, either mileage or

fuel use as determined by the executive director, must occur in Texas.

(b) A vehicle or engine replaced under this program must be rendered

permanently inoperable by crushing the vehicle, by making a hole in the engine block

and permanently destroying the frame of the vehicle, or by another method approved by

the executive director that permanently removes the vehicle from operation in this state

[in accordance with criteria established by the executive director]. The executive

director shall provide a means for an applicant to propose an alternative method for

complying with the requirements of this subsection.




ORDER ADOPTING AMENDED RULES AND REVISIONS TO THE STATE
IMPLEMENTATION PLAN

Docket No. 2011-1220-RUL

On March 28, 2012, the Texas Commission on Environmental Quality (Commission),
during a public meeting, considered adoption of amended §§ 114.650 — 114.654. The
Commission adopts this amendment, in Chapter 114, Control of Air Pollution from Motor
Vehicles, Subchapter K, Mobile Source Incentive Programs, Division 5, Texas Clean Fleet
Program; and corresponding revisions to the state implementation plan (SIP). The revisions
to Chapter 114 incorporate changes and additions to the program eligibility criteria and add
provisions that the executive director shall waive the ownership and use requirements for the
vehicle being replaced, upon a finding of good cause. Under Tex. Health & Safety Code Ann.
8§ 382.011, 382.012, and 382.023 (Vernon 2001), the Commission has the authority to
control the quality of the state's air and to issue orders consistent with the policies and
purposes of the Texas Clean Air Act, Chapter 382 of the Tex. Health & Safety Code. The
proposed rule was/rules were published for comment in the November 4, 2012, issue of the
Texas Register (36 TexReg 7472).

Pursuant to Tex. Health & Safety Code Ann. 8 382.017 (Vernon 2001), Tex. Gov't Code
Chapter 2001 (Vernon 2008), and 40 Code of Federal Regulations § 51.102, and after proper
notice, the Commission conducted a public hearing to consider the revised rules and revisions
to the SIP. Proper notice included prominent advertisement in the areas affected at least 30
days prior to the date of the hearing. A public hearing was held in Austin, Texas, on
November 29, 2011.

The Commission circulated hearing notices of its intended action to the public,
including interested persons, the Regional Administrator of the EPA, and all applicable local
air pollution control agencies. The public was invited to submit data, views, and
recommendations on the proposed amended rules and SIP revisions, either orally or in
writing, at the hearing or during the comment period. Prior to the scheduled hearing, copies
of the proposed amended rules and SIP revisions were available for public inspection at the
Commission's central office and on the Commission's Web site.

Data, views, and recommendations of interested persons regarding the proposed
amended rules and SIP revisions were submitted to the Commission during the comment
period, and were considered by the Commission as reflected in the analysis of testimony
incorporated by reference to this Order. The Commission finds that the analysis of testimony
includes the names of all interested groups or associations offering comment on the proposed
amended rules and the SIP revisions and their position concerning the same.

IT ISTHEREFORE ORDERED BY THE COMMISSION that the amended rules and
revisions to the SIP incorporated by reference to this Order are hereby adopted. The
Commission further authorizes staff to make any non-substantive revisions to the rules
necessary to comply with Texas Register requirements. The adopted rules and the preamble
to the adopted rules and the revisions to the SIP are incorporated by reference in this Order
as if set forth at length verbatim in this Order.



IT ISFURTHER ORDERED BY THE COMMISSION that on behalf of the Commission,
the Chairman should transmit a copy of this Order, together with the adopted rules and
revisions to the SIP, to the Regional Administrator of EPA as a proposed revision to the Texas
SIP pursuant to the Federal Clean Air Act, codified at 42 U.S. Code Ann. 88 7401 - 7671q, as
amended.

This Order constitutes the Order of the Commission required by the Administrative
Procedure Act, Tex. Gov't Code, § 2001.033 (Vernon 2008).

If any portion of this Order is for any reason held to be invalid by a court of competent
jurisdiction, the invalidity of any portion shall not affect the validity of the remaining
portions.

Date issued: March 28, 2012

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryan W. Shaw, Ph.D., Chairman



(b} The temporary suspensions or adjustments must be made
on water rights in the smallest area practicable that is nscessary to allow

[a) The efforts of affected water right holders fo develop and
implement water conservation and drought contingency plans that the

the senior or superior water right holder to obtain water.

$£36.4.  Suspension or Adjustment Order:

The executive director’s temporary suspension or adjustment under
§36.3 of this title (relating to Executive Director Action) must be made
by a Suspension or Adjustment Order, as defined in §36.2(5) of this
tifle (relating to Definitions).

$36.5, Condifions for Issuance of Suspension or Adjustment Crder,

{a) The executive director may issus a Suspension or Adjust-
ment Order or modify or extend an existing order under §36.4 of this
title (relating to Suspension or Adjustment Order) if the following con-
ditions have been met:

(1) at the time of issuance of the order, all or part of the
river basin is in a drought, or an emergency shortage of water exists;

(2} senior water rights are unable fo divert the water they
need that is authorized under a water right;

(3) senior water rights can beneficially use water as defined
in Texas Water Code, §11.002(4); and

(4} suspending or adjusting junior water rights would re-
sult in conditions under which the senior water right holdet may divert
water for a beneficial use,

(b} The executive director shall ensure that the order:

(1) maximizes the beneficial use of water;

(2) minimizes the impact on water rights holders;
(3) prevents the waste of water;
4

(4) considers the efforts of the affected water right holders
to develop and implement the water conservation plans and drought
contingency plans required by Texas Water Code, Chapter 11

{5) to the greatest extent practicable, conforms to the order
of preferences established by Texas Water Code, §11.024; and

{6) does not require the release of water that, at the time
the order is issued, is lawfully stored in a reservoir under water rights
associated with that reservoir,

$§36.6. Contents of a Suspension or Order:

A Suspension or Adjustment Order issued under §36.4 of this title {te-
lating {0 Suspension or Adjustment Order) must contain:

(1) the specific water rights subject io the order, and the
location, including the river basin and county, of the suspension or ad-
Justment;

{2y an explanation of the reasons for the suspension or ad-
justment: and

(3) the duration of the suspension or adjusiment,

(A) The duration of a Suspension or Adjustment Order
may not be longer than 180 days unless otherwise specified in a Sus-
pension ot Adjustment Qrder,

(B) A Suspension or Adjustment Order may be ex-
tended for upto 90 days for each extension.

(C) A Suspension or Adjustment Order may be modi-
fied by the executive director based on changed conditions and the re-
quirements of this chaplet.

§36.7. Implementation of Water Conservation Plans and Drought
Contingency Plans.

executive director will consider when deciding whether to issue an or-
der under §36.4 of this title (relating to Suspension or Adjustment Or-
der) include but are not limited to:

(1) the water right holder’s compliance with commission
regulations in Chapter 288 of this title (relating to Water Conservation
Plans, Drought Contingency Plans, Guidelines and Requirements} and
approval ofthe plans by the commission and Texas Water Development
Board; and

_

{2) the water right holder’s implementation and enforce-
ment of the plans.

(b) If the executive director decides not to suspend or adjust
a junior water right based on public welfare concerns, the executive
director may require the implementation of walet conservation and
drought contingency plans at more restrictive levels than required by
the junior water right’s water conservation and drought contingency
plans at the time of issuance of the ordet.

§30.8, Nofice of and Opportunity for Hearing on the Issuance of a
Suspension or Adjustment Order.

(8) Anorder under this chapter may be issued by the executive
director without notice and an opportunity for hearing,

(b} If an order is issued under this chapter without notice or a
hearing, the order shall set a time and place for a hearing before the
commission to affirm, modify, or set aside the order to be held as soon
as practicable after the order is issued.

{c} Notice of the hearing at which the commission determines
whether to affirm, modify or set aside the Suspension or Adjustment
Order is not subject to the requirements of Toxas Water Code, §11.132
but notice shall be given to all holders of water rights that were sus-
pended or adjusted under the order,

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011,

TRD-201104483

Robert Martinez

Director, Environmental Law Division

Texas Commission on Envirenmental Quality
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 233-2548

¢ + +

CHAPTER 114, CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER K. MOBILE SOURCE
INCENTIVE PROGRAMS

DIVISION 3. DIESEL EMISSIONS
REDUCTION INCENTIVE PROGRAM

FOR ON-ROAD AND NON-ROAD VEHICLES
30 TAC §114.622 '

The Texas Commission on Environmental Quality (TCEQ or
commission) proposes an amendment to §114.622.
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If adopted, the amendment will be submitted to the United States
Environmental Protection Agency (EPA) as a revision to the state
implementation plan.

Background and Summary of the Factual Basis for the Proposed
Rule

The 77th Legislature, 2001, enacted Senate Bill 5 establish-
ing the Texas Emissions Reduction Plan (TERP). The TERP
provides financial incentives for reducing emissions of on-road
heavy-duty mofor vehicles and non-road equipment. House Bill
(HB) 3399, 82nd Legislature, 2011, amended Texas Health and
Safety Code (THSC), Chapter 388, Subchapter C, to revise ex-
{sting criteria and add additional eriteria for receiving an incentive

grant under this subchapter. The changes made under HB 3399

are as summarized in the following paragraphs.

Under THSC, §386.104(i), if the commission determines that a
heavy-duty motor vehicle or engine must be decommissioned
as part of the incentive grant requirements, the new subsection
outlines specific criterfa for how the vehicle or engine must be
destroyed, including making a hale in the engine block and per-
manently destroying the frame of the vehicle. These require-
ments are consistent with current practice of the commissicn in
administering the grant programs. In addition, the new subsec-
{ion reguires the commission to provide a means for an applicant
to propose an alternative method for complying with the destruc-
tion requirements.

Under THSC, §386.104(j), the executive director of the TCEQ
is to waive any eligibility requirements established under THSC,
§386.104, on a finding of good cause, which may include a
walver for short lapses in registration or operation attributable
to economic conditions, seasonal work, or other circumstances.
in addition to the new language ouflining how vehicles and
engines are to be destroyed under a grant, this section includes
requirements for the operation and use of grant-funded vehicles
and eguipment in nonattainment areas and affected counties
for five years, provisions for mesting cost-effectiveness re-
quirements and other provisions pertaining to the emisslons
reductions to be achieved by a projects, and provisions related
to grant payments for the incremental costs of a project. Under
the additional language of THSC, §386.104(]), any of these
provisions could potentially be waived by the executive director,
on a finding of good cause.

Under THSC, §386.104(k), the commission is to consider an ap-
plication for the replacement of a vehicle that has been owned,
leased, or otherwise commercially financed by the applicant. Un-
der this new subsection, if a vehicle or engine that Is leased or
otherwise commercially financed must be decommissioned, the
commission is to ensure that the applicant has the legal right to
decommission the vehicle or englne before a grant is awarded.

Under THSC, §386.104(), the commission is to consider an
application for a vehicle replacement or fleet expansion for a
project with an activity life of five years or more, or 400,000
miles, whichever is earlier. This change modifies the previous
requirements that vehicles be operated In the nonattalnment
areas and eligible counties for at least five years, without regard
to the accrued mileage.

Finally, under THSC, §386.104(m), the commission is to pro-
vide a form that minfmizes, to the maximum extent possible, the
amount of paperwork required.

The proposed rule incorporates the changes to THSC, §386.104,
under HB 3399.

Section Discussion
§114.622, Incentive Program Requirements

Section 114.622 would be amended to incorporate changes
and additions to the program eligibility criteria under THSC,
§386.104{1}, (k), and (1}). This sectlon would also be amendesd to
incorporate the prowslons of THSC, §386.622(j), directing the
executive director to waive project eligibility requlrements on a
finding of good cause.

Changes are proposed to subsection (b) and a subsection
{c) is proposed to Implement the requirements from THSC,
§386.7104(), which require that for a project involving the re-
placement, purchase, or lease of a motor vehicle, at least 75% of
the vehicle mileage traveled must occur within a nonattainment
area or affected county, and including designated highways and
roadways, for five or more years, or 400,000 miles, whichever
oceurs earlier.

Subsection {&)is proposed to establish the requirements for how
avehicle or engine replaced under a grant must be destroyed, in
accordance with THSC, §386.104(i). This proposed subsection
would also include a provision for the executive director of the
TCEQ to allow an applicant to propose an alternative method
for complying with the destruction requirements, as required by
THSC, §386.104(i).

Subsection {f) is proposed teo implement the requirements of
THSC, §386.104{k}). The proposed subsection would require
that a motor vehicle to be replaced under a grant may have
been owned, leased, or otherwise commercially financed by
the applicant and that the applicant must have a legal right to
repiace and recycle or scrap the vehicle and engine before a
grant s awarded.

Subsection (h) is proposad to direct the executive director of the
TCEQ to walve eligibility requirements under subsections (b) - (f)
on a finding of good cause, as required by THSC, §386.104().

Existing subsections under this secticn would also be renum-
berad to account for the addition of subsections.

Fiscal Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that for the first five-year period the proposed
rule is in effest, no significant fiscal Implications are anticipated
for the agency as a result of administration or enforcement of the
proposed rule. The agency wili continue to utilize available fund-
ing appropriated out of the TERP - Account 5071 to implement
the changes made to the program In the proposed rule. For the
2012 - 2013 hiennlum, appropriated funding for TERP incentive
grants is approximately $32 million each year.

The proposed rule would amend Chapter 114 to implement parts
of HB 3399. Specifically, the propesed rule will: establish the cri-
teria for decommissioning a heavy-duty motor vehicle or engine;
allow the execuiive director to consider an alternative method
of decommissioning; allow the replacement of leased or com-
mercially financed on-road motor vehicles; change the projected
petiod of use for on-road motor vehicles purchased with TERP
funds from five years to the earlier of five years or 400,000 miles;
and allow the executive director {o walve eligibility requirements
on a finding of good cause.

Under current TERP grant guidelines, the projected period of use
is five years or more regardless of mileage, and the replacement
of leased vehicles is not allowed. State agencies and local gov-
ernments with leased vehicles or vehicles that meet the new use
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criteria could experience cost benefits if they qualify for a grant
that allows thern to purchase or lease a replacement vehicle at
a reduced cost. Some examples of quallfying vehicles include
commercial trucks, school buses, and transit buses. Applying
for a grant would be voluntary, and it is not known at this time
how many state agencies or local governments would do so. Un-
der current rules, the typical grant award ranges from $50,000
to $100,000.

Public Benefits and Costs

Nina Chamness also determined that for each of the first five
years the proposed rule is in effect, the anticipated public benefit
will be an improvement in air guality in the 41 counties eligible to
receive TERP incentive grant funding since a greater number of
vehicles will become eligible for replacement using grant funds.

The proposed rule may not have & significant fiscal impact on
individuals unless they qualify for a TERP grant. Individuals that
can utilize TERP funding should experience the same cost ben-
efits as a local government or large business.

Businesses that operate leased vehicles and vehicles that meet
the reduced period of use under the proposed rule could expe-
rience cost benefits if they are eligible to purchase replacement
vehicles or engines with TERP funds. Under current rule, the
typical grant award for replacement vehicles or englnes ranges
from $50,000 to $100,000. Sellers of replacement vehicles or
engines could see revenue increase since the proposed rule has
the potential to increase the sales volumes of qualifying vehicles.
Staff is not able to determine how many additional businesses or
individuals would experience increases in szles or become ali-
gible to apply for a grant as a result of these changes.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rule. The proposed
rule may make it easier for a small or micro-business to qualify
for a grant under thé program, especially if they lease qualifying
vehicles or their vehicles meet the revised period of use crite-
ria. Small or micro-businesses are expected o experience the
same benefits as a large business either when buying a vehicle
or replacement engine or when selling or leasing a replacement
vehicle or engine. Staff is not able to defermine how many addi-
tional small and micro-businesses may become eligible to apply
for a grant or experience increased sales as a result of these
changes.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposad rulemaking and de-
termined that a small business regulatory flexibllity analysis is not
required because the proposed rule is required by state law and
does not adversely affect a small or micro-business in a material
way for the first five years that the proposed rule is in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversaly affect a
local economy in a material way for the first five years that the
proposed rule Is in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rule action is not subject

to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule” as defined
in that statute. A "major envircnmental rule" means a rule the
specffic intent of which is fo protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, productiv-
ity. competition, jobs, the environment, or the public health and
safety of the state or a sector of the state,

The amended Chapter 114 rule is proposed in accordance with
HB 3399, which amended THSC, Chapter 386. The proposed
rule adds or revises eligibility requirements for a voluntary grant.
Because the proposed rule places no involuntary requirements
on the regulated community, the proposed rule will not adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. In addition,
this amendment does not place additional financial burdens on
the regulated community.

In addition, a regulatory impact analysis is not required because
the proposed rule does not meet any of the four applicability cri-
teria for requiring a regulatory analysis of a "major environmental
rule” as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is spacificalty required by state law; 2)
exceed an express requirement of state law, unless the rule is
spedifically required by federal [aw; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency of representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a speacific state
law. This rulemaking does not exceed a standard set by faderal
law. In addition, this rulemaking does not exceed an express
requirement of state law and is not proposed solely under the
general powers of the agency, but is specifically authorized by
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement
of a delegation agreement or contract to implement a state and
federal program.

The commission invites public comment on the draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submittal of
Comments section of this preamble.

Takings lmpact Assessment

The commission evaluated this rulemaking action and performed
an analysis of whether the proposed rule Is subject to Texas Gov-
ernment Code, Chapter 2007. The primary purpose of the rule-
making is fo amend Chapter 114 in accordance with HB 3399.
The rule makes revisions to a voluntary program and only af-
fects motor vehicles and equipment that are not considered to
be private real property. The promulgation and enforcement of
the proposed rule is neither a statutory nor a constitutional tak-
ing because it does not affect private real property. Thersfore,
the rule does not constitute a taking under Texas Government
Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking Identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11({b}2), concern-
ing rules subject to the Texas Coastal Management Program
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(CMP), and will, therefore, require that goals and policies of the
CMP be considered during the rulemaking process. Tha com-
missicn reviewed this action for consistency and determined the
rulemaking for Chapter 114 does not impact any CMP goals or
policies, because i revises a voluntary incentive grant program
and does not govern air pollution emissions.

Written comments on the consistency of this rulemaking may be
submitted fo the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearlng

The commission will hold a public hearing on this proposal in
Austin an November 29, 2011, at 10:00 a.m. in Building E, Room
2018, at the commission's central office Jocated at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commisslon staff members will be available to discuss the pro-
posal 3¢ minutes prior to the hearlng.

Persons who have speclal communication or other accommoda-
tion needs whao are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible.

Submittal of Comments

Writtern comments may be submitted to Charlotte Horn, MC
208, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to {512) 239-4808. Electronic comments may be
submitted at:  hifp:Awwwb.foeg.fexas.govitulesfecomments/,
File size restrictions may apply fo comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2011-050-114-EN. The comment period
closes December 5, 2011. Copies of the proposed rule-
making can be obtained from the commission's Web site at
hitp:fwww.tceq.fexas.gownav/rtles/propose_adopt.himl.  For
further information, piease contact Stephen Dayton, Implemen-
tation Grants Section, (512} 239-6824.

Statutory Authority

The amendment is proposed under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry out its duties under the TWC; TWC, §5.103, which au-
thorlzes the commission to adopt any rules necessary to carry
out the powers and duties under the provisions of the TWC and
other laws of this state; and TWC, §5.105, which authorizes the
commission by rule to establish and approve all general policy of
the commission. The amendment is also proposed under Texas
Health and Safety Code (THSC), Texas Clean Air Act, §382.017,
which authorizes the commission to adopt rules consistent with
the poticy and purposes of the THSC; THSC, §382.011, which
authorizes the commission to establish the level of quality to
be maintained in the state’s air and fo control the quality of the
state’s air; THSG, §382.012, which authorizes the commission to
prepare and develop a general, comprehensive plan for the con-
trol of the state's air; and THSC, Chapter 386, which establishes
the Texas Emission Reduction Program. Finally, the amendment
is proposed as part of the implementation of House Bill 3399,

The proposed amendment implements THSC, §386.104.

§114.622,  Incentive Program Requirements.
(a) Eligible projectsinclude:

(1) purchase or lease of ep-road and non-road diesels,

{2) emissions-reducing retrofit projects for on-road ot non-
road diesels;

(3) emissions-reducing repower projects for on-road ot
non-road diesels;

(#) purchase and use of emissions-reducing add-on equip-
ment for on-road ot non-road diesels;

(5) devclopment and demonstration of practical, low-emis-
sions retrofit technologies, repower options, and advanced technolo-
gies for on-road or non-road diesels with lower nitrogen exides (NO,)
emissions;

(6) use of qualifying fuel;
(M) implementation of infrastructure projects;

(8) replacement of on-road and non-road diesels with
newer on-road and non-road diesels; and

{9) other projects that have the potential to reduce antici-
pated NO emissions from diesel engines.

(b) For a proposed project as listed in subsection (a) of this
section, other than a project invelving a marine vessel or engine, [or]
a project involving non-road equipment used for natural gas recoy-
ery purposes, a project involving replacement of a motor vehicle, or
a project involving the purchase or lease of a motor vehicle, not less
than 75% of vehicle miles traveled or hours of operation projected for
the five years immediately following the award of a grant must be pro-
jected fo take place in a nonatiainment area or affected county of this
state. The commission may also allow vehicle travel on highways and
roadways, or portions of a highway or roadway, designated by the com-
mission and located outside a nonattainment area or affected county to
count towards the percentage of use requirement.

{¢) Tor a proposed motor vehicle replacement, purchase, or
lease project, the period used to defermine the emissions reductions
and cost-effectiveness of each replacemsnt, purchase, or lease activity
included in the project must exiend for five years or more, or 400,000
miles, whichever oceurs sarlier, Not less than 73% of the vehicle miles
traveled projected for the period used to determine the emissions reduc-
tions must be projected to take place in a nonattainment arca or affected
county of this state. The commission may also allow vehicle travel on
highways and roadways, or portions of & highway or roadway, desig-
nated by the commission and located outside of a nonattainment county
ot affected oounty to count towards the percentage of use requirement.

(d) [£e¥] For a proposed project that includes a replacement of
equipment or a tepowet, the old equipment or engine must be recycled
or scrapped provided, howevet, that the executive director may allow
permanent removal from the State of Texas. in specific grants where
the applicant has provided sufficient assurances that the old locomotive
will not be returned to the State of Texas.

(e) For s proposed project to replace a motor vehicls, the ve-
hicle and engine must be decommissioned by crushing the vehicle and
engine, by making a hole in the engine block and permanently destroy-
ing the frame of the vehicle, or by another method approved by the
exocutive director that permanently removes the vehicle and engine
from operation in this state. For a proposed project to repower a motor
vehicle, the engine being replaced must be decommissioned in a man-
ner consistent with the requirements for decommissioning an engine
as part of & vehicle replacement project, The executive director shall
allow an applicant for a motor vehicle replacement or repower project
to propose an aliernative method for complying with the requirements
of this subsection,
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{f} For a project to replace a motor vehicle, the vehicle be-
ing replaced may have been owned, leased, or otherwise commercially
financed by the applicant. The applicant must have a legal right to
replace and recycle or serap the vehicle and engine before a grant is
awarded for thai project.

{2) [Kd] To be eligible for a grant, the cost-effectiveness of a
proposed project as listed in subsection {a} of this section, except for
infrastructure projects and infrastructute purchases that are part of a
broader retrofit, repower, replacement, or add-on equipment project,
must not exceed a cost-effectiveness of $13,000 per ton of NO, emis-
sions reduced. The commission may set lower cost-sffectiveness limits
as needed to ensure the best use of available funds, The commission
may also base project selection decisions on additional measures to
evaluate the effectiveness of projects in reducing NO, emissions in re-
lation to-the funds to be awarded.

{h) The executive director shall waive eligibility requirementy
established under subsections (b) - () of this section on a finding of
good cause, which may include -a waiver of any ownership and use
requirements established for replacement of a motor vehicle for short
lapses in registration or operation attributable to economic conditions,
seasonal worls, or other eircumstances,

(i) [eY] Projects funded with a grant from this program may
not be used for credit under any state or federal emissions reduction
credit averaging, banking, or trading program except as provided undet
Texas Health and Safety Code, §386.036,

{i)  KB] A proposed project as listed in subsection (a) of this
sectionisnot eligible if it is required by any state or federal law, rule or
regulation, memorandum of agreement, or other legally binding docu-
ment. This subsection does not apply to:

(1) anotherwise qualified project, tegardless of the fact that
the state implementation plan assumes that the change in equipment,
vehicles, or operations will occur, if on the date the grant is awarded
the change is not required by any state or federal law, rule or regulation,
memorandum of agreement, or other {egally binding document; or

(2) thepurchase of an on-road diesel or equipment required
only by local law or regulation or by corporate or controlling board
policy of a public or private entity.

(&) [ A proposed retrofit, repower, replacement, ot add-
on equipment project must achieve a reduction in NO, emissions to
the level established in the commission’s Texas Emissions Reduction
Plan: Guidelines for Emissions Reduction Incentive Grants Program
(RG-388) for that type of project compared with the baseline emissions
adopted by the commission for the relevant engine year and application.

) [€hY] Ifa grant recipient fails to meet the terms of a project
grant or the conditions of this division, the executive director can re-
quire that the grant recipient return some or all of the grant funding
to the exient that emission reductions are not achieved or cannot be
demonstrated.

(m} [@)] Criteria established in the gnidelines, including revi-
sions to the commission’s Texas Emissions Reduction Plan: Guidelines
Jfor Emissions Reduction Incentive Grants Program (RG-388), apply
to the Texas Emissions Reduetion Plan program. Notwithstanding the
provisions of this chapter, as authorized under Texas Health and Safety
Code, §386.053(d), revisions to the guidelines may include, among
other changes, adding additional pollutants; adding stationary engines
or engines used in stationary applications; adding vehicles and equip-
ment that use fucls other than diesel; or adjusting eligible program cat-
egories; as appropriate, to ensure that incentives established under this
program achieve the maximum possible emission reductions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011,

TRD-201104481

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 239-0779

L 4 4 4

DIVISION 5. TEXAS CLEAN FLEET
PROGRAM

30 TAC §§114.650 - 114.654

The Texas Commission on Environmental Quality {TCEQ,
commission, or agency) proposes amendments to §§114.650 -
114.654.

If adopied, the amended sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan.

Background and Summeary of the Factual Basis for the Proposed
Rules

Senate Bill 1759, 81st Legislature, 2009, amended the Texas
Health and Safety Code (THSC), by adding Chapter 391, Texas
Clean Fleet Program (program}. This program is designed to en-
courage eligible fleets to replace diesel vehicles with alternative
fuel or hybrid vehicles. House Bilt (HB) 3399, 82nd Legislature,
2011, amended THSC, Chapter 391, to revise current eligibility
criteria and add additional criteria. The changes made under HB
3309 are as summarized in the following paragraphs.

THSC, §391.002(b), was revised to reduce the number of quali-
fying vehicles that an entity must place in service in the state in
order fo be eligible to participate in the pregram from 2510 20 ve-
hicles. This provision is then qualified under THSC, §381.002(c),
to allow for commission funding of fewer than 20 vehicles under a
grant, as long as an entity's application originally included 20 ve-
hicles for replacement under the program. This provision allows
an application to be approvable in the event that the commis-
sion does not approve one or more vehicles for funding during
the application process.

THSC, §391.004(a), was revised to reduce from 100 to 75 the
number of vehicles that any entity must operate in its fleet in the
state in order to be eligible to apply for and receive a grant under
the program.

Under a new THSC, §391.004(d), the commission is directed to
minimize, to the maximum extent possible, the amount of paper-
work required for an application. In addition, an applicant may
be required fo submit a photograph or other documentation of a
vehicle identification number, registration information, inspection
information, tire condition, or engine block identification only I it
is requested after the commission has decided to award a grant
to the applicant,

THSC, §391.005(b}2)(A), was revised to allow a vehicle that has
been leased or otherwise commercially financed and registered
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and operated by the applicant in Texas for at least the two years
immediately preceding the submission of a grant application to
be replaced under the program. The previous language only al-
lowed vehicles that had been owned, registered, and operated
in Texas by the applicant for the preceding two years to be re-
placed under the program.

A change was made to THSC, §391.005(c), to revise the require-
ment that a vehicle funded under the program be operated in
the state by grant recipient for at least five years from the date
of reimbursement, to require that the vehicle be operated in the
state under the earlier of the fifth anniversary of the reimburse-
ment date or until the date the vehicle has been in operation for
400,000 miles after the date of reimbursement. ’

THSC, §391.005{f), was revised to require the commission
to provide a means for an applicant to propose an altemnative
method of complying with the vehicle or engine destruction
requirements cf this subsection. The existing requirements in-
clude rendering the vehicle permanently inoperable by crushing
the vehicie or making a hole in the engine block and perma-
nently destroying the frame of the vehicle.

Finally, 2 new THSC, §391.005(i), was added to require the ex-
ecutive director of the TCEQ to waive the requirements of THSC,
§301.004{b)(2)(A), upon a finding of good cause, which may in-
clude a waiver for short lapses in registration or operation attrib-
utable to economic conditions, seasonal work, or other circum-
stances. This subsection includes requirements that an appli-
cant have owned, leased, or otherwise commercially financed,
registered, and operated the vehicle to be replaced in Texas for
at least two vears immediately preceding the submission of a
grant application,

These proposed rules incorporate the changes to THSC, Chap-
ter 391, under HB 3399.

Section by Section Discussion
§114.650, Definitions

Proposed revisions to §114.650(2) would amend the definition of
an "Eligible Entity" to reduce the number of vehicles in an entity's
fleat that must be registered in Texas from 100 to 75 vehicles and
the number of vehicles in an entity's fleet that must be eligible
for replacemeant from 25 to 20 vehicles as required under THSC,
§391.004.

§114.651, Applicability

Section 114.65%{a) would be amended to reduce the number of
vehicles that must be included in an application from 25 to 20
vehlcles, as required by THSC, §391.002(a).

In addition, proposed subsection {b}) would allow an entity to pay-
ticipate in the program if that entity submits a grant application
for 20 or more gualifying vehicles, even if the commission denies
approval for one or more of the vehicles during the application
process, as required by THSC, §391.002(b).

§114.652, Qualifying Vehicles

Section 114.652(b) would be amended to incorporate changes
to the requirement for how long a grant-funded qualifying vehicle
must be owned, registerad, and aperated in Texas by a grant re-
cipient. The ownership and use requirerhent would be changed
from a period at least five years from the date of reimbursement
of the grantfunded expenses, to until the earlier of the fifth an-
niversary of the date of reimbursement of the grant-funded ex-
penses or until the date the vehicle has been in operation for

400,000 miles after the date of reimbursement. The amendment
is required by THSC, §391.005.

£114.653, Grant Eligibility

Tthe proposed rule would amend §114.653(b) to incorporate
changes to the grant eligibility requirements to allow a vehicle
that has been leased or commercially financed by the appli-
cant to be replaced under the program, as required by THSC,
§391.005.

The proposed rule would also amend §114.653 to add subsec-
tion (e) directing the executive director to waive the requirement
that a vehicle have been owned, leased, or commercially fi-
nanced and registered and operated in Texas by the applicant
on a finding of good cause, as required by THSC, §391.005.

§114.654, Usage and Disposition

Section 114.654{b) would be amended to include specific crite-
ria for how a vehicle replaced under the program must be ren-
dered permanently inoperable and to direct the executive direc-
tor to provide a means for an applicant to propose an alternative
method for rendering a vehicle inoperable, as required by THSC,
§391.005. ’

Under the specific criteria that would be added to subsection (b},
a vehicle or engine replaced under the program would need to
be rendered permanently inoperable by crushing the vehicle, by
making a hole in the engine block and permanently destroying
the frarme of the vehicle, or by another method approved by the
executive director that permanently removes the vehicle from op-
eration in this state. The executive director would be required to
provide a means for an applicant to propose an alternate method
for complying with these destruction requirements.

Fiscai Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforcement
of the proposed rules, The agency will Implement the proposed
rules using currently available rescurces. Other units of state
or local government may experience cost benefits from the pro-
posed rules if they qualify for grant funds to replace a diesel ve-
hicle with a vehicle that qualifies for grant funding under the pro-
gram in Account 5071 - Texas Emission Reduction Plan (TERF).
Appropriations for the program are an estimated $2.8 million in
each year of the 2012 - 2013 biennium.

The proposed rules would amend Chapter 114 per the require-
ments of HB 3399, to amend the criteria for the program. The
proposed rules will change the definition of an eligible entity. The
change In the definition will allow more entities statewide to ap-
ply for TERP funding by reducing the size of the fleet the entity
must have from 100 vehicles or more to 75 vehicles or more and
by reducing the number of vehicles eligible for replacement from
at least 25 to at least 20. The proposed rules also revise the re-
quired period of use for a qualifying vehicle to be the earliest of
the fifth anniversary of reimbursement or 400,000 miles instead
of at least five years. The proposed rules will also allow leased
or otherwise commercially financed vehicles to be eligible for re-
placement. The proposed rules also allow the execufive director
to waive the two-year ownership or lease and registration re-
quirements for the vehicle being replaced upon a finding of good
cause. The proposed rules also specify the method by which
a motor vehicle or engine must he destroyed while providing a
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means by which an applicant can propose an alternate method
of destruction. )

State agencies or units of local government may experience cost
benefits from the proposed rules if they qualify for grant funds
to replace a light-duty or heavy-duty diesel vehicle with a ve-
hicle that qualifies for grant funding under the program. The
proposed rules are expected to increase the number of eligible
grantees and replacement vehicles and mofors. The program is
a statewide voluntary incentive program, and staff is not able to
determine how many state agenciles or units of local government
would become eligible to apply for a grant at this time. Under cur-
rent rules, an award from the program ranges from $15,000 to
$140,000 depending on the type of vehicle or motor replaced.

Public Benefits and Costs

Nina Chamness alse determined that fer each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be im-
proved air quality in the state. The proposed rules are expected
to expand the universe of potential grantees and vehicles eligl-
ble for replacement.

The program is a voluntary statewide grant incentive program.
The proposed rules may not have a direct fiscal benefit for in-
dividuals, since it is unlikely that an individual would mest the
requirement that an applicant own and operate at least 75 vehi-
cles in Texas. However, any eligible individual or entity should
experience the same cost savings as those experienced by a
local government or large business. Most eligible grantees are
expected to be governmental agencies or husinesses that own
vehicle flests.

The proposed rules are expected to increase the number of
businesses and the number of vehicles and motors that qualify
for a grant under the program. Costs for vehicles could range
from $30,000 for a light-duty vehicle to $180,000 or more
for a large heavy-duty truck. Currently, eligible grant awards
offsetting the replacerment costs of these vehicles range from
$15,000 to $140,000. Under the proposed rules, grantees are
expected to experience similar cost savings. The grant program
is a voluntary program, and staff is not able to determine how
many state agencies or units of local government would become
eligible to apply for a grant at this time. ’

The proposed rules could increase revenue for sellers and
lessors of qualifying replacement vehicles and motors since
there should be more entities that qualify for grants and allow
them to purchase eligible vehicles and motors at a lower cost.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micre-
businesses as a result of the proposed rules. If a small business
meets the eligibility requirements, it should experience the same
type of cost savings or increased revenue as a large husiness.
Currently, eligible grant awards offsetting the replacement costs
of eligible vehicles range from $15,000 to $140,000.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules do not adversely affect a
small or micro-business in a material way for the first five years
that the proposed rules are in effect.

Local Employment Impact Statement '

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rule action is not subject
to Texas Government Code, §2001.0225, because it does nof
meet the definition of a "major environmental rule” as defined
in that statute. A "maior environmental rule" means a rule the
specific intent of which Is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

The amended Chapter 114 rules are proposed in accordance
with HB 3399, which amended THSC, Chapter 391. The pro-
gram offers financial incentives for the voluntary replacement of
diesel engines. Because the proposed rules place no involuntary
requirements on the regulated community, the proposed rules
will not adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
Also, none of the proposed amendments place additional finan-
cial burdens on the regulated community.

in addition, a regulatory impact analysis is not required because
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental
rule” as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2)
exceed an express requirement of state law, -unless the rule is
specifically required by federal law; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
& state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking does not exceed a standard set by federal
law. In addition, this rulemaking does not exceed an express
requirement of state law and is not proposed solely under the
general powers of the agency, but is specifically authorized by
the provisions cited in the Statutory Authority section of this pre-
ambie. Finally, this rulemaking does not exceed a requirement
of a delegation agreement or contract to implement a state and
federal program,

The commission invites public comment on the draft reguiatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitied to
the contact person at the address listed under the Submittal of
Comments section of this preamble.

Takings Impact Assessment

The commission evaluated this rulemaking action and per-
formed an analysis of whether the proposed rules are subject to
Texas Government Code, Chapter 2007. The primary purpose
of the rulemaking is to amend Chapter 114 In accordance with
HB 3399. The rules amend the ertiteria for implementing a
voluntary program and only affect motor vehicles which are not
considered to be private real property. The promulgation and
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enforcement of the proposed rules is neither a statutory nor
a constitutionai taking because it does nat affect private real
property. Therefore, the rules do not constitute a taking under
Texas Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program
(CMP), and will, therefore, require that goals and policies of the
CMP be considerad during the rulemaking process. The com-
mission reviewed this action for consistency and determined the
rulemaking for Chapter 114 does not impact any CMP goals or
policies, because it amends a veluntary incentive grant program
and does not govern air pollution emissions.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcemeant of Hearing

The commission will hold a public hearing on this proposal in
Austin on November 28,2011, at 10:00 a.m. in Building E, Room
2018, at the commission’s central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of aral or writ-
ten commaents by interested persons. Individuals may present
oral statements when called upon in order of registration, Open
discussion wiil not be permitted during the hearing; however,
commissian staff members will be available fo discuss the pro-
posal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning {o attend the hearing should contact
Sandy Wong, Office of Legal Services, at (512) 2391802, Re-
quests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Charlotte Hom, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (812) 239-4808. Electronic comments may be
submitted at:  hitp/Awwws.lceq.texas.govirule sifecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2011-051-114-EN. The comment period
closes December 5, 2011. Copies of the proposed rule-
making can be obtained from the commission's Web site at
hifp:iwww.tceq.texas.gov/navirules/propose_adopt.hitml.  For
further information, please contact Stephen Dayton, Implemen-
tation Granis Section, {512) 239-6824,

-Statutory Autharity

The amendments are proposed under Texas Water Code (TWGC),
§5.102, which provides the commission with the general powers
to carry out its duties under the TWC; TWC, §5.103, which au-
thorizes the commission to adopt any rules necessary to carry
out the powers and duties under the provisions of the TWC and
other laws of this state; and TWC, §5.105, which authorizes the
commission by rule to establish and approve all general pol-
icy of the commission. These amendments are also proposed
under Texas Health and Safety Code (THSC), Texas Clean Alr
Act, §382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the THSC; THSC,
§382.011, which authorizes the commission to establish the level

of quality to be maintained in the state’s air and to contrel the
quality of the state’s air; and THSC, §382.012, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air. Finally, these amend-
menis are proposed under THSC, Chapter 391, and are part of
the implementation of House Bill 3399.

The proposed amendments Implement THSC, §§391.002,
391.004, and 391.005.

$114.650. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) ot in
the rules of the commission, the terms used in this subchaptet have the
meanings commenly ascribed to them in the field of air pollution con-
trol. In addition to the terms that are defined by the TCAA and §§3.2,
101.1, and 114.1 of this title (relating to Definitions), the following
words and terms, when used in this divisicn will have the following
meanings, unless the context clearly indicates otherwisc,

(1) Alternative fucl--A fuel, other than gasoline or diesel
fucl,- When used in this division, this definition is limited to the fol-
lowing: electricily, compressed natural gas, liquefied natural gas, hy-
drogen, propane, or a mixture of fuels containing at least 5% methanol
by volume.

{2) Eligible entity--Any person or entity with a fleet of 75
[400] or more vehicles that: '

(A) are registered in Texas; and

(B) include at least 20 [23] vehicles that are eligible for
replacement.

{3) Golf cart--A motor vehicle designed by the manufac-
turer primarily for transporting persons on a golf course.

{4) Heavy-duiy vehicle--A motor vehicle with a gross ve-
hicle weight rating greater than 8,500 pounds and containing an en-
gine certified to the United States Environmenial Protection Agency’s
heavy-duty engine standards,

{5) Hybrid vehicle--A motor vehicle with at least two dif-
ferent energy convertets and two different energy storage. systems on
board the vehicle for the purposs of propelling the vehicle,

{6) Light-duty motor vehicle--A motor vehicle with a gross
vehicle weight rating of less than 10,000 pounds and certified to the
TUnited States. Envirenmental Protection Agency’s light-duty vehicle
emission standards.

(7) Motor vehicle--A self-propelled device designed for
fransporting persons or property on a public highway that is required
to be registered under Texas Transpottation Code, Chapter 502,

(8) Neighborhood electric vehicle--A motor vehicle that:

(A) s originally manufactured to meet, and does meet,
the equipment requirements and safety standards established for "low-
speed vehicles" in Federal Motor Vehicle Safety Standard No. 500 (49
Code of Federal Regulations §571.508);

(B) is a slow-moving vehicle, as defined by Texas
Transportation Code, §547.001 that is able to attain a speed of more
than 20 miles per hour but not more than 25 miles per hour in one mile
on a paved, leve!l surface;

(C) is a four-wheeled motor vehicle;

(D) is powered by electricity .or altetnative power
SOUTCES;

(E) has a gross vehicle weight rating of less than 3,000
pounds; and :
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(Iy is not a golf cart.

{(9) Program--The Texas Clean Fleet Program established
under this division.

§114.651.  Applicability.

(a) Any eligible entity that will replace 20 [25] or more on-
road diesel vehicles within a twelve-month period with qualifying ve-
hicles may apply for a grant under the Texas Clean Fleet Program to
offset the cost of replacing those vehicles with alternative fuel or hy-
brid vehicles.

(b) Notwithstanding subscction (&) of this section, an entity
that submits a grant application for 20 or more qualifying vehicles is
eligible to participate in the program even if the commission denies
approval for one or more of the vehicles during the application process.

(e} [€b)] The commission may allew a regional planning com-
mission, council of governments, or similar regional planning agency
created under Local Government Code, Chapter 391, or a private non-
profit organization to apply for and receive a grant to improve the abil-
ity of the program to achieve its goals.

$§114.652,  Qualifying Vehicles.
(a} A qualitying vehicle is one that:

(1) is certified fo current federal emissions standards;

(2) replaces a diesel-powered on-road vehicle of the same
weight classification and use; and

(3) is a hybrid vehicle or fueled by an alternative fuel,

(b) As a condition of receiving a grant the qualifying vehi-
cle must be continuously owned, registered, and operated in Texas by
the grant recipient until the earlier of the fifth anniversary of [for at
least five years frem] the date of reimbursement of the grant-funded
expenses or until the date the vehicle has been in operation for 400,000
miles after the date of reimbursement.

{¢) A vehicle is not a qualifying vehicle if it:
(1) is aneighborhood electric vehicle;

(2) has been used as a qualifying vehicle to qualily for a
grant under this division for a previous reporting pericd or by another
entity; or

(3) has gualified for a similar grant or tax credit in another
jurisdiction.
§114.653.  Grant Eligibility.
(a) To be eligible for a grant under the program a project must

result in a reduction in emissions of nitrogen oxides of at least 25%,
based on:

(1} the bascline emission level set by the executive direc-
tor; and

(2) the certified emission rate of the new vehicle or engine.
(b} The vehicle being replaced must:

(1} be an on-road vehicle that has been owned, leased, or
otherwise commercially financed, and registered[;] and operated by the
applicant in Texas for at least the two years immediately preceding the
submission of a grant application;

(2) safisfy any minimum average annval mileage or fuel
usage requirements established by the executive ditector;

(3) satisfy any minimum percentage of annual usage re-
quirements established by the executive director; and

(4 be in operating condition with at least two years of re-
maining useful life, as determined in accordance with eriteria estab-
lished by the executive director.

(c) Atthe discretion of the executive director, projects that re-
sult in a 25% reduction in other pollutants may be considered eligible
for funding under this program.

() The executive director may establish additional criteria for
purposes of prioritizing projects for selection. Such criteria may in-
clude, but are not limited to:

(1) nonaftainment status of the primary location in which
the eligible vehicles are used; or

(2) cost per ton benefits of the overall emissions being re-
duced.

(e} The exceutive director shall waive the requirements of sub-
section (b)(1) of this section on a finding of good cause, which may in-
clude a waiver for shott lapses in registration or operation attributable
to economic conditions, seasonal work, or other circumstances.

$1i4.654. Usage and Disposition.

(a) Not less than 75% of the annval use of the qualifying vehi-
cle, either mileage or fuel use as determined by the executive director,
must ocour in Texas.

(b) A vehicle or engine replaced under this program must be
rendered permanently inoperable by crushing the vehicle, by making
a hole in the engine block and permanently destroying the frame of
the vehicle, or by another method approved by the executive director
that permanently removes the vehicle from operation in this state [in
aceordance with eriteria established by the exeeuntive director]. The
executive director shall provide a means for an applicant to propose an
alternative method for complying with the requirements of this subsec-
tion.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011,

TRD-201104482

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 239-0779

4 4+ +
DIVISION 6. ALTERNATIVE FUELING
FACILITIES PROGRAM

30 TAC §§114.660 - 114.662

The Texas Commission on Environmental Quality (commission
or agency) proposes new §§114.660 - 114.662.

If adopted, the new sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan.

Background and Summary of the Factual Basis for the Proposed
Rules
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H.B. No. 3399

AN ACT
relating to the requirements for grant programs funded through the
Texas emissions reduction plan.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 386.104, Health and Safety Code, is
amended by adding Subsections (i), (j), (k), (1), and (m) to read as
follows:

(i) If the commission determines that a heavy-duty motor

vehicle or engine under this chapter must be decommissioned, the

commission shall require the decommissioning to be carried out by

crushing the vehicle, by making a hole in the engine block and

permanently destroying the frame of the wvehicle, or by another

method approved by the commission that permanently removes the

vehicle from operation in this state. The commission shall provide

a means for an applicant to propose an alternative method for

complying with the requirements of this subsection. The commission

shall enforce the requirements of this subsection.

(j) The executive director shall waive any eligibility

requirements established under this section on a finding of good

cause, which may include a waiver for short lapses in registration

or operation attributable to economic conditions, seasonal work, or

other circumstances.

(k) The commission shall consider an application under this

chapter for the replacement of a vehicle that has been owned,
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leased, or otherwise commercially financed by the applicant. If

the commission determines that a heavy-duty motor vehicle or engine

that 1is leased or otherwise commercially financed must be

decommissioned, the commission shall ensure that the applicant has

a legal right to decommission the vehicle or engine before awarding

a grant to the applicant.

(1) The commission shall consider an application for a

vehicle replacement or a fleet expansion for a project with an

activity life of five years or more, or 400,000 miles, whichever is

earlier.

(m) The commission shall provide a form that minimizes, to

the maximum extent possible, the amount of paperwork required.

SECTION 2. Section 391.002, Health and Safety Code, as
added by Chapter 1232 (S.B. 1759), Acts of the 81st Legislature,
Regular Session, 2009, is amended by amending Subsection (b) and
adding Subsection (c) to read as follows:

(b) An entity that places 20 [25] or more qualifying
vehicles in service for use entirely in this state during a calendar
year is eligible to participate in the program.

(c) Notwithstanding Subsection (b), an entity that submits

a grant application for 20 or more qualifying vehicles is eligible

to participate in the program even 1if the commission denies

approval for one or more of the vehicles during the application

process.
SECTION 3. Section 391.004, Health and Safety Code, as

added by Chapter 1232 (S.B. 1759), Acts of the 81lst Legislature,

Regular Session, 2009, is amended by amending Subsection (a) and
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adding Subsection (d) to read as follows:
(a) An entity operating in this state that operates a fleet
of at least 75 [+068] vehicles may apply for and receive a grant
under the program.

(d) The commission shall minimize, to the maximum extent

possible, the amount of paperwork required for an application. An

applicant may be required to submit a photograph or other

documentation of a vehicle identification number, registration

information, inspection information, tire condition, or engine

block identification only if the photograph or documentation is

requested by the commission after the commission has decided to

award a grant to the applicant under this chapter.

SECTION 4. Section 391.005, Health and Safety Code, as
added by Chapter 1232 (S.B. 1759), Acts of the 81st Legislature,
Regular Session, 2009, is amended by amending Subsections (b), (c),
(d), and (f) and adding Subsection (i) to read as follows:

(b) To be eligible for a grant under the program, a project
must:

(1) result in a reduction in emissions of nitrogen
oxides or other pollutants, as established by the commission, of at
least 25 percent, based on:

(A) the Dbaseline emission 1level set by the

commission under Subsection (g); and

(B) the certified emission rate of the new
vehicle; and
(2) replace a vehicle that:
(A) 1is an on-road vehicle that has been owned,
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leased, or otherwise commercially financed and registered[+] and

operated by the applicant in Texas for at least the two years
immediately preceding the submission of a grant application;

(B) satisfies any minimum average annual mileage
or fuel usage requirements established by the commission;

(C) satisfies any minimum percentage of annual
usage requirements established by the commission; and

(D) 1is 1in operating condition and has at least
two years of remaining useful life, as determined in accordance
with criteria established by the commission.

(c) As a condition of receiving a grant, the qualifying

vehicle must be continuously owned, registered, and operated in the

state by the grant recipient until the earlier of the fifth

anniversary of [fer—at—Jeast—Ffive —years—Ffrom] the date of

reimbursement of the grant-funded expenses or until the date the

vehicle has been in operation for 400,000 miles after the date of

reimbursement. Not less than 75 percent of the annual use of the

qualifying vehicle, either mileage or fuel use as determined by the
commission, must occur in the state.

(d) The commission shall include and enforce the usage
provisions in the grant contracts. The commission shall monitor
compliance with the contract [ewnership and wusage] requirements,
including submission of reports on at least an annual basis, or more
frequently as determined by the commission.

(£) A vehicle or engine replaced under this program must be
rendered permanently inoperable by crushing the vehicle, by [e¥]

making a hole in the engine block and permanently destroying the
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frame of the vehicle, or by another method approved by the

commission that permanently removes the vehicle from operation in

this state. The commission shall provide a means for an applicant to

propose an alternative method of complying with the requirements of

this subsection. [The—commission—cshall —establich criterig Ffox

ensuringthe permanent destructionof the engine and vehiele-] The
commission shall [monitor —and] enforce the [destruction]

requirements of this subsection.

(i) The executive director shall waive the reguirements of

Subsection (b) (2) (A) on a finding of good cause, which may include a

waiver for short lapses in registration or operation attributable

to economic conditions, seasonal work, or other circumstances.

SECTION 5. Sections 386.104, 391.002, 391.004, and 391.005,
Health and Safety Code, as amended by this Act, apply only to a
grant application submitted to the Texas Commission on
Environmental Quality on or after the effective date of this Act. A
grant application submitted to the Texas Commission on
Environmental Quality before the effective date of this Act 1is
governed by the law in effect on the date the application was
submitted, and the former law is continued in effect for that
purpose.

SECTION 6. This Act takes effect September 1, 2011.
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President of the Senate Speaker of the House

I certify that H.B. No. 3399 was passed by the House on May
11, 2011, by the following vote: Yeas 148, Nays 1, 1 present, not

voting.

Chief Clerk of the House

I certify that H.B. No. 3399 was passed by the Senate on May

25, 2011, by the following vote: Yeas 31, Nays O.

Secretary of the Senate

APPROVED:

Date
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