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Background and reason(s) for the rulemaking: 
The rulemaking would implement House Bill (HB) 2694, Article 10, Contested Case 
Hearings, 82nd Legislature, 2011, which amends the Texas Water Code (TWC) by adding 
new §5.315, amending §5.115(b) and §5.228(c) and (d), and by repealing §5.228(e), which 
revise the contested case hearing (CCH) process.  
 
Scope of the rulemaking: 
 
A.)  Summary of what the rulemaking will do: 
First, the rule amendments will add the limitation of certain state agencies to contest 
applications for permits or licenses in the air quality, water, and waste programs, unless 
they are permit applicants.  The limitation applies to requesting CCHs or reconsideration 
by the executive director, as well as appealing the issuance through the administrative 
process by filing a Motion to Overturn or a Motion for Rehearing.  
 
Second, the amendments would revise the role of the executive director in contested case 
permit hearings.  The specific changes are:  a) adding language that states the executive 
director will always be a party to a CCH; b) deleting language that states the executive 
director's participation is limited to the sole purpose of providing information and 
replacing it with language stating that the executive director's role is to support the 
position developed by the executive director in the underlying proceeding; c) repealing the 
rules which list applications on which the executive director is either a mandatory party or 
is prohibited from being a party and the factors for the executive director to consider when 
deciding whether to be a party on applications for which he has discretion; and d) omitting 
language that provides when the executive director can assist certain applicants with the 
burden of proof. 
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Third, the rulemaking will add a new deadline for discovery in CCHs in which prefiled 
testimony is used, except for hearings in which discovery was completed before September 
1, 2011, and water and sewer ratemaking proceedings.   
 
B.)  Scope required by federal regulations or state statutes: 
There are no applicable federal regulations that apply to the changes from HB 2694.   
 
C.)  Additional staff recommendations that are not required by federal rule or 
state statute: 
None. 
 
Statutory authority: 
The amendments are adopted under TWC, §5.013, concerning General Jurisdiction of 
Commission, which establishes the general jurisdiction of the commission; §5.102, 
concerning General Powers, which establishes the commission's general authority 
necessary to carry out its jurisdiction, including calling and holding hearings and issuing 
orders; §5.103 , concerning Rules, which requires the commission to adopt rules necessary 
to carry out its powers and duties; §5.105, concerning General Policy, which provides the 
commission with the authority to establish and approve all general policy of the 
commission by rule; §5.115, concerning Persons Affected in Commission Hearings; Notice 
of Application, which defines affected person and establishes notice requirements; §5.228, 
concerning Appearances at Hearings, which establishes the executive director's authority 
to participate in CCHs; §5.315, concerning Discovery in Cases Using Prefiled Testimony, 
which defines discovery deadlines in cases using prefiled testimony; §5.311, concerning 
Delegation of Responsibility, which provides that the commission may delegate hearings to 
State Office of Administrative Hearings (SOAH) and §5.556, concerning Request for 
Reconsideration or Contested Case Hearing, which establishes requirements requests for 
reconsideration and CCHs.  
 
Additionally, the amendments are adopted under Texas Government Code, §2001.004, 
which requires state agencies to adopt rules of practice and procedure, and Texas 
Government Code, §2001.006, which authorizes state agencies to adopt rules or take other 
administrative action that the agency deems necessary to prepare to implement legislation, 
and HB 2694, Article 10. 
 
The adopted amendments would implement TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, 
and Article 10 of HB 2694. 
 
Effect on the: 
A.)  Regulated community: 
No effect is anticipated by the adoption and implementation of these rules. 
 
B.)  Public: 
No effect is anticipated by the adoption and implementation of these rules. 
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C.)  Agency programs:  Currently, the executive director is a party in most permit 
application CCHs, and therefore restoration of the requirement for the executive director 
to participate in all hearings would not affect the number of full-time employees needed for 
CCHs, or affect the work necessary to send and respond to discovery.  This change will not 
significantly affect staff workload and the agency will use currently available resources to 
implement the rulemaking, and therefore no fiscal impact will be incurred.  No effect is 
anticipated by the adoption and implementation of the amendments to the rules regarding 
state agency participation and discovery in CCHs.   
 
D.)  Other State Agencies:  State agencies will no longer be allowed to contest issuance 
of a permit or license, and may participate in CCHs only if they are an applicant.   
 
Stakeholder meetings: 
No stakeholder meetings were held.  A public hearing for the rulemaking was held on 
December 12, 2011. 
 
Public comment: 
The commission received comments from Caddo Lake Institute (Caddo Lake), Texas 
Chapter of the Coastal Conservation Association (CCA), General Land Office and School 
Land Board (GLO/SLB), National Wildlife Federation and the Lone Star Chapter of the 
Sierra Club (NWF/Sierra), Office of Public Interest Counsel of the Texas Commission on 
Environmental Quality (OPIC), Texas Chemical Council (TCC), Texas Parks and Wildlife 
Department (TPWD), Lone Star Chapter of the Solid Waste Association of North America 
(TxSWANA), and the University of Texas System (UT).  TCC supported the proposed 
changes.  TxSWANA supported the proposed changes to §80.151, but suggested adding 
additional preamble language regarding that rule.  OPIC generally agreed with the 
proposed changes to the rules regarding executive director participation as a party, and 
suggested change to a section not open for comment.  However, OPIC did not concur with 
the proposed changes to rules regarding the role of a state agency and discovery.  All other 
commenters generally disagreed with the proposed rules regarding the role of a state 
agency.   
 
With regard to implementation of amendments to TWC, §5.115(b), the comments 
concerned the constitutionality of the statute; the commission's interpretation of the 
statute with regard to compliance with the Code Construction Act, consideration of the 
duties of state agencies to protect state property, and the applicability to water right 
applications, as well as applications under the Texas Health and Safety Code; the lack of 
definitions for the term "state agency" and the phrase "contest the issuance;" the 
deprivation of evidence that can be provided to the commission (rather than submittal of 
comments only); and the commission's incomplete and inadequate fiscal notes. 
 
Significant changes from proposal: 
No changes were made to the rule language from proposal. 
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Potential controversial concerns and legislative interest: 
Because this rulemaking addresses language in the TCEQ sunset legislation, the agency's 
implementation will be of interest to the legislature, as well as to the Sunset Advisory 
Commission. 
 
As discussed previously in the public comment summary, the commission's interpretation 
of amended TWC, §5.515(b) (regarding limitation on state agency participation in permit 
issuance) and new TWC, §5.315 (regarding discovery) were very controversial. 
 
Does this rulemaking affect any current policies or require development of 
new policies?   
No. 
 
What are the consequences if this rulemaking does not go forward? Are there 
alternatives to rulemaking? 
Rulemaking is necessary for certain existing commission rules relating to CCHs to be 
consistent with the statute, and therefore there are no alternatives to rulemaking to ensure 
compliance with the statutes. 
 
Key points in the adoption rulemaking schedule: 

Texas Register proposal publication date:  November 18, 2011 
Anticipated Texas Register publication date:  April 27, 2012 
Anticipated effective date:  May 3, 2012 
Six-month Texas Register filing deadline:  June 18, 2012 

 
Agency contacts: 
Janis Hudson, Rule Project Manager and Staff Attorney, 239-0466,  

Environmental Law Division 
Charlotte Horn, Texas Register Coordinator, 239-0779 
 
Attachments  
HB 2694, Article 10 (82nd Legislature, Regular Session) 
 
cc: Chief Clerk, 2 copies 

Executive Director's Office 
Susana M. Hildebrand, P.E. 
Anne Idsal 
Curtis Seaton 
Ashley Morgan 
Office of General Counsel 
Janis Hudson 
Charlotte Horn 
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) 

adopts the amendment to §50.139.  The commission adopts the rule without change as 

published in the November 18, 2011, issue of the Texas Register (36 TexReg 7764) and 

will not be republished. 

 

Background and Summary of the Factual Basis for the Adopted Rule 

In 2011, the 82nd Legislature passed House Bill (HB) 2694, relating to the continuation 

and functions of the TCEQ.  The changes in law became effective September 1, 2011.  HB 

2694, Article 10 includes changes to the contested case hearings process of the TCEQ.   

 

HB 2694, §10.01 and §10.05(a):  Limitations for State Agencies 

HB 2694, §10.01 amends Texas Water Code (TWC), §5.115(b) by adding language that a 

state agency receiving notice under this subsection may submit comments to the 

commission, but may not contest the issuance of a permit or license by the commission.  

This section further adds that for the purposes of this subsection, "state agency" does 

not include a river authority.  HB 2694, §10.05(a) provides instructive language 

regarding the effective date for applicability. 

 

The change to TWC, §5.115(b) provides that state agencies receiving notice under this 

particular subsection may comment on, but not contest, the issuance of a permit or 

license issued by the commission.  TWC, §5.115(b) lists the general powers and duties of 
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the commission that apply to the commission's air, water, and waste permitting 

programs.  TWC, §5.115(a) specifies that it applies to contested cases arising under the 

commission's air, water, or waste programs.  Because TWC, §5.115(b) is in Subchapter D 

and also follows and builds upon TWC, §5.115(a), it is reasonable to conclude that the 

changes to TWC, §5.115(b) are also intended to apply to contested cases for air quality, 

water quality, water rights, and waste applications. 

 

HB 2694, §10.02 and §10.04:  Executive Director Participation 

HB 2694, §10.02 amends TWC, §5.228(c) and (d) to require the executive director to 

participate as a party in contested case hearings.  That section also states that the 

executive director's role in the hearing is to provide information to complete the 

administrative record and support the executive director's position developed in the 

underlying proceeding, and deletes the limitation that the executive director may testify 

for the sole purpose of providing information to complete the administrative record. 

 

HB 2694, §10.04 deletes TWC, §5.228(e), which prohibited the executive director from 

assisting a permit applicant in meeting its burden of proof in a hearing at the State 

Office of Administrative Hearings (SOAH) unless the permit applicant was in a category 

of permit applicants that the commission had designated as eligible to receive 

assistance. 
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HB 2694, §10.03:  Discovery  

HB 2694, §10.03 adds new TWC, §5.315 which provides that in a contested case hearing 

held by SOAH that uses prefiled written testimony, all discovery must be completed 

before the deadline for the submission of that testimony.  Further, this section clarifies 

that water and sewer ratemaking proceedings are exempt from this requirement.  

 

HB 2694, §10.05(b) 

HB 2694, §10.05(b) states that the changes in law made in HB 2694, Article 10 apply to 

proceedings before SOAH that are pending or filed on or after September 1, 2011.  

Therefore, the changes in HB 2694, §§10.02 - 10.04 will apply to these contested case 

hearings.   

 

Rule Amendments 

Implementation of HB 2694, Article 10 includes changes to commission rules in 30 TAC 

Chapters 50, 55, and 80, and the changes to all chapters are concurrently adopted by the 

commission under Rule Project Number 2011-030-080-LS.  HB 2694, §10.01 and 

§10.05(a) is implemented through amendments to §50.139, Motion to Overturn 

Executive Director's Decision; §55.103, Definitions; §55.201, Requests for 

Reconsideration or Contested Case Hearing; §55.203, Determination of Affected Person; 

§55.256, Determination of Affected Person; and §80.109, Designation of Parties. 
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HB 2694, §§10.02, 10.04, and 10.05(b) is implemented through amendments to §80.17, 

Burden of Proof; §80.108, Executive Director Party Status in Permit Hearings; §80.109, 

Designation of Parties; §80.117, Order of Presentation; §80.131, Interlocutory Appeals 

and Certified Questions; §80.257, Pleadings Following Proposal for Decision; and 

§80.261, Scheduling Commission Meetings. 

 

HB 2694, §10.03 and §10.05(b) are implemented through the amendment to §80.151, 

Discovery Generally. 

 

Section Discussion 

The commission adopts the amendment to §50.139, Motion to Overturn Executive 

Director's Decision, by adding language to subsection (a) that states that 

notwithstanding any other law, a state agency, except a river authority, may not file a 

motion to overturn the executive director's action on an application that was received by 

the commission on or after September 1, 2011 unless the state agency is the applicant.  

This change is necessary to implement HB 2694, §10.01, which made changes to TWC, 

§5.115(b) by adding language that provides that state agencies, except river authorities, 

receiving notice under this subsection may submit comments to the commission, but 

may not contest the issuance of a permit or license by the commission.   

 

Final Regulatory Impact Analysis Determination  
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The commission reviewed the rulemaking action in light of the regulatory analysis 

requirements of Texas Government Code, §2001.0225, and determined that the action is 

not subject to Texas Government Code, §2001.0225 because it does not meet the 

definition of a "major environmental rule" as defined in that statute.  A "major 

environmental rule" is a rule the specific intent of which is to protect the environment or 

reduce risks to human health from environmental exposure, and that may adversely 

affect in a material way the economy, a sector of the economy, productivity, competition, 

jobs, the environment, or the public health and safety of the state or a sector of the state. 

The amendment to Chapter 50 is not specifically intended to protect the environment or 

reduce risks to human health from environmental exposure.  The primary purpose of the 

rulemaking is to implement HB 2694, which made changes to the commission's 

contested case hearings process.  The amendment is procedural in nature and no fiscal 

impact is expected if the amendment is adopted.  Therefore, this rulemaking action does 

not affect in a material way the economy, a sector of the economy, productivity, 

competition, jobs, the environment, or the public health and safety of the state or a 

sector of the state.  

 

As defined in the Texas Government Code, §2001.0225 only applies to a major 

environmental rule, the result of which is to: exceed a standard set by federal law, unless 

the rule is specifically required by state law; exceed an express requirement of state law, 

unless the rule is specifically required by federal law; exceed a requirement of a 
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delegation agreement or contract between the state and an agency or representative of 

the federal government to implement a state and federal program; or adopt a rule solely 

under the general powers of the agency instead of under a specific state law.  This 

rulemaking action does not meet any of these four applicability requirements of a 

"major environmental rule."  Specifically, the amendment to Chapter 50 is developed to 

implement HB 2694.  This rulemaking action does not exceed an express requirement of 

state law or a requirement of a delegation agreement, and was not developed solely 

under the general powers of the agency, but was specifically authorized under the 

specific sections listed in the Statutory Authority sections listed elsewhere in this 

preamble. 

 

The commission invited public comment regarding the draft regulatory impact analysis 

determination during the public comment period.  No comments were received on the 

draft regulatory impact analysis determination. 

 

Takings Impact Assessment 

The commission evaluated the amendment and performed an assessment of whether 

Texas Government Code, Chapter 2007, is applicable.  The primary purpose of the 

rulemaking is to implement HB 2694, which made changes to the commission's 

contested case hearings process.  The amendment is procedural in nature, and therefore 

promulgation and enforcement of the rulemaking will not burden private real property.  
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The amendment does not affect private property in a manner that restricts or limits an 

owner's right to the property that would otherwise exist in the absence of a 

governmental action.  Consequently, this rulemaking action does not meet the definition 

of a taking under Texas Government Code, §2007.002(5).   

 

Consistency with the Coastal Management Program 

The commission has reviewed this action and found that the action will not adversely 

affect any applicable coastal natural resource areas identified in the Texas Coastal 

Management Program.  The amended rule updates the commission's contested case 

hearing process and does not approve or authorize an action listed in 30 TAC §281.45, 

Actions Subject to Consistency With the Goals and Policies of the Texas Coastal 

Management Program. 

 

The commission invited public comment regarding the consistency with the coastal 

management program during the public comment period.  No comments were received 

on the CMP. 

 

Public Comment 

The commission held a public hearing on December 12, 2011.  The comment period 

closed on December 19, 2011 for the three chapters that were opened for comment as 

part of this rulemaking project.  The commission received comments from Caddo Lake 
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Institute (Caddo Lake), Texas Chapter of the Coastal Conservation Association (CCA), 

General Land Office and School Land Board (GLO/SLB), National Wildlife Federation 

and the Lone Star Chapter of the Sierra Club (NWF/Sierra), Office of Public Interest 

Counsel of the Texas Commission on Environmental Quality (OPIC), Texas Chemical 

Council (TCC), Texas Parks and Wildlife Department (TPWD), Lone Star Chapter of the 

Solid Waste Association of North America (TxSWANA), Texas Wildlife Association 

(TWA), and the University of Texas System (UT).  TCC supported the proposed changes. 

TxSWANA supported the proposed changes to §80.151, but suggested adding additional 

preamble language regarding that rule.  Caddo Lake disagreed with the proposed 

changes to rules regarding the role of a state agency and discovery, and recommended 

changes to these rules.  OPIC generally agreed with the proposed changes to the rules 

regarding executive director participation as a party, and suggested change to a section 

not open for comment.  However, OPIC did not concur with the proposed changes to 

rules regarding the role of a state agency and discovery.  All other commenters generally 

disagreed with the proposed rules regarding the role of a state agency and suggested 

withdrawal of or changes to the proposed rules. 

 

Response to Comments 

TCC supports the limitation of a state agency to contest TCEQ permits when that agency 

is not the permit applicant, stating it is a waste of valuable state resources since TCEQ 

must make a final determination that the permit application meets all administrative, 

technical, and regulatory requirements.  TCC stated that excessive challenges to permits 
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through the contested case hearing process significantly delays permit issuance and 

stymies economic growth and business development in Texas. 

 

The commission appreciates the support.  No changes were made in 

response to this comment. 

 

OPIC commented that its review of case law suggests that the amendment to TWC, 

§5.115(b) may be unconstitutional, and therefore there may be significant legal risk with 

the proposed rules.  To remedy its concern over the constitutionality of prohibiting state 

agencies from contesting the issuance of a permit,  OPIC recommends that the 

commission interpret that amended TWC, §5.115(b) does not apply to situations where 

the state acts as a property owner and  would otherwise be deemed an "affected person" 

under the factors in current commission rules.  Additionally, OPIC recommends that the 

rules be revised to draw a distinction between state agencies acting in their role as 

property owners, and those acting pursuant to their general authority.  Specifically, state 

agency participation should be restricted only when acting under general authority but 

not when acting as a property owner. 

 

In support of its concern and suggested language, OPIC discussed case law regarding the 

legislature's lack of power to restrict the constitutionally-derived rights of the state, state 

agencies, or its political subdivisions.  Further, OPIC stated that Texas Constitution, 
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Article XVI, §59(a) declares the state's interest in land and water "public rights and 

duties" and, therefore, stated that it can be argued that §59 creates a constitutionally 

protected property right for the state.  According to OPIC's interpretation of the 

Constitution and case law, the limitation on a state agency's participation in contested 

case hearings in the statute may interfere with the state's property rights to such a 

degree as to present a constitutional problem. 

 

The commission acknowledges this comment.  The commission presumes 

the statute is constitutional because, according to the Code Construction 

Act, Texas Government Code, §311.021, it is presumed that when the 

legislature enacts a statute it intends that the statute complies with the 

Texas constitution.  A statute is presumed constitutional unless declared 

unconstitutional by a court of competent jurisdiction and that decision 

becomes final.  OPIC is recommending an interpretation that is not 

supported by the language of the statute.  To distinguish whether an agency 

is acting pursuant to general authority or as property owner would be 

difficult to implement and would require significant interpretation.  There 

is nothing in the statutory language or the legislative intent to support such 

an approach.  These rules do not impact the constitutionally derived rights 

of state agencies.  There are no procedural due process rights with regard to 

permits, and there is no right to a specific process, particularly to a 
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contested case hearing.  Further, while the authority cited for commenters' 

assertions are set forth in the Texas Constitution, such as Texas 

Constitution, Article XVI, §59a and Article XIV, §1, these sections do not 

create a right to a special process for the agencies.  In fact, no such special 

provision is made in statute either.  "Unless the rights or duties of the 

agency are expressly provided in the constitution or by statute, case law 

provides that agencies do not have rights accorded to individuals such as 

due process or equal protection.  Municipal corporations and other 

government subdivisions derive their existence and powers from legislative 

enactments and are subject to legislative control and supremacy.  

Consequently, they cannot use the sword of the due-process-of-law and 

other provisions of Article I to invalidate the laws that govern them" (See 

McGregor v. Clawson, 506 S.W.2d 922, 929 (Tex. Civ. App. - Waco 1974, no 

writ); Boyett v. Calvert, 467 S.W.2d 205, 210 (Tex. Civ. App. - Austin 1971, 

writ ref'd, n.r.e.)).  No changes were made in response to the comments. 

 

GLO/SLB commented that because the statutory language of TWC, §5.115(b) is 

ambiguous in a way that could jeopardize the ability of the state's executive agencies to 

perform their legal duties and property stewardship, the commission is urged to obtain 

an opinion from the Texas Attorney General before the final adoption of the rules 

implementing this statute. 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000301&docname=TXCNART1S19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1995114730&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=4BCEC9D0&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01
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The commission acknowledges the comment.  The commission has 

determined that the statute is not ambiguous, and is proposing adoption of 

these rules based on its interpretation of the statute.  The purpose of an 

Attorney General Opinion is to obtain clarity on the meaning of the law.  

The commission is provided the authority to interpret the statutes under its 

jurisdiction, and has determined the statute is not ambiguous; therefore, it 

has determined it is not necessary to request an opinion.  No changes were 

made in response to this comment. 

 

Caddo Lake opposes the rules, stating that they go well beyond what is required under 

the bill with regard to the extending the rules to water rights, the scope of the possible 

interpretation of what constitutes a state agency, and the failure to provide reasonable 

alternatives for needed input from state agencies.  Based on this, the commission should 

withdraw the proposed rules and begin a new process, working with state agencies to 

develop a new proposal.  NWF/Sierra commented that the commission should not 

pursue rulemaking to implement TWC, §5.115(b), and should not do so at the time 

without further meetings and discussions to explore the implications of doing so.  

NWF/Sierra commented that the limitations on state agency participation in these rules 

are inconsistent with existing law and exceed the scope of the amended TWC, §5.115(b), 

and the commission should either not pursue rulemaking on this statutory change or 
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should only adopt rules that reference the specific statutory language used by the 

legislature.  UT stated that the rule package as drafted goes far beyond the revisions 

needed to implement the statutory change and does not adequately address ambiguities 

created by the legislature.  CCA requested that the commission withdraw the proposed 

changes to §55.103 and §80.109, as well as any other rules which reference those 

sections because they are not authorized by statute. 

 

OPIC commented that the rules improperly limit the participation of state agencies with 

specific statutory authority to participate in contested case hearings on water rights 

applications.  OPIC cited to the Code Construction Act which provides that unless the 

general, later enacted statute demonstrates a manifest intent to repeal other conflicting 

sections of the code, the specific provision will act as an exception to the general rule. 

 

GLO/SLB commented that the commission has gone beyond the proper interpretation 

of amended TWC, §5.115(b) by proposing an unnecessarily broad reading of the 

limitation on state agencies.  The rules appear to exclude every state agency (other than 

river authorities) from participating in a contested case hearing, even if the issuance of 

an air, water, or waste disposal permit would have direct effects on real property 

interests of the State of Texas represented by such agencies.  Similarly, TWA commented 

that the rules overstep the authority provided under HB 2694 by excluding state 

agencies, even if those agencies are the owners of property affected by the permits, or 
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agencies with specific jurisdiction over matters impacted by permits, including those 

agencies with specific statutory authority regarding water rights applications. 

 

The commission disagrees that the rules go beyond the changes to TWC, 

§5.115(b) and therefore declines to withdraw the proposed rules that 

implement the statute.  State agencies are given wide latitude to interpret 

the statutes in their jurisdiction, therefore, the commission determined 

that it would be appropriate to carry out its interpretation of TWC, 

§5.115(b) via rulemaking.  As discussed elsewhere in this preamble, the 

commission's interpretation is supported by application of the Code 

Construction Act, Texas Government Code, Chapter 311 to the statutes 

under its jurisdiction.  No changes were made in response to these 

comments. 

 

TPWD recommended that the commission not adopt the proposed amendments to 

§§50.139, 55.103, 55.201(e) and (h), 55.203(b), 55.256(b) and 80.109(b)(5) - (7) because 

HB 2694 does not include a requirement to adopt rules to implement the changes to 

§5.115(b).  In addition, these rule changes are not necessary because the commission can 

consider state agency participation on a case by case basis, which would allow for the 

development of an administrative record for potential appeal by the protesting state 

agency. 
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The commission respectfully disagrees with this comment, and no changes 

have been made to the rules.  The commission determined that it would be 

appropriate to document its interpretation of TWC, §5.115(b) via 

rulemaking.  TWC, §5.115(b) does not provide a mechanism for the 

commission to consider state agency participation on a case by case basis; 

the statute unambiguously states that state agencies may not contest the 

issuance of a permit or license.  It would be contrary to the plain meaning of 

the statute if the commission was to evaluate state agency participation on a 

case by case basis, and, therefore, no evaluation criteria were included in 

the proposed rules.  Additionally, the administrative record on appeal 

includes the executive director's response to comments, so any concerns 

raised by a state agency in comments to TCEQ are documented. 

 

Caddo Lake commented that these rules, taken together, have been drawn as blanket 

prohibitions on state agencies to take steps they believe are needed to protect their 

interests and responsibilities.  The rights of state agencies as property owners and the 

duties of state agencies to protect state resources are clear under the Texas Constitution 

and other Texas laws.  Any effort to limit these rights and responsibilities should be read 

narrowly to protect the state's interests.  In some cases, the implementation of HB 2694 



Texas Commission on Environmental Quality Page 16 
Chapter 50 - Action on Applications and Other Authorizations 
Rule Project No. 2011-030-080-LS 
 
 
is being proposed in a fashion that creates direct conflicts with other state laws, instead 

of seeking ways to implement the goals of the different laws. 

 

TPWD commented that the changes to TWC, §5.115(b), must be construed in a manner 

consistent with the Code Construction Act, which presumes that the legislature intends 

that the entire statute is to be effective, intends a just and reasonable result, and intends 

the public interest is favored over any private interests, and this is also true even if TWC, 

§5.115(b) applies to water right applications.  The Code Construction Act also provides 

that words and phrases shall be read in context and construed according to the rules of 

grammar and common usage, and that courts should read the statute as a whole and 

interprets it in order to give effect to every part.  No sentence, clause, or word should be 

rendered superfluous, and interpreting should aim to harmonize conflicting provisions.  

There is no manifest intent that the general provision prevail over the specific, and that 

HB2694 does not express any intent to address, change, or repeal TWC, §11.132 and 

§11.147 or Texas Parks and Wildlife Code, §12.0011(b) and §12.024(c), and both provide 

independent authority for TPWD to be a party to water right applications and to present 

evidence to the TCEQ.  These statutes remain in effect and TCEQ should not repeal these 

by implication.  If statutes can be harmonized, and effect given to each when so 

considered, there is no repeal by implication.  These specific statutes control over the 

general TWC, §5.115(b). 
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CCA opposes the amendments to §55.103 and §80.109.  The rules effectively amend 

TWC, §5.115(a) to exclude state agencies from the definition of affected persons, 

although HB 2694 did not change subsection (a).  CCA and NWF/Sierra commented 

that the new text in TWC, §5.115(b) does not say that a state agency may not request or 

participate in a contested case hearing, or provide evidence on permit terms that would 

protect state resources.  Rather, it only states that an agency "may not contest the 

issuance of a permit," which is that it may not argue that the commission should not 

issue a permit on any terms or seek to overturn a commission-approved permit.  CCA 

commented that this interpretation is consistent with other relevant statutes because 

statutes should be construed to harmonize with other relevant laws, if possible.  

NWF/Sierra commented that the rules create unnecessary conflicts with existing 

statutes. 

 

CCA states that the proposed rules effectively repeal TWC, §11.147(f) and Texas Parks 

and Wildlife Code, §12.024(c), and amend TWC, §5.115(a).  CCA commented that these 

sections have not been repealed or amended and cited case law for its comment that 

repeal or amendment of statutes by implication is disfavored, and that unless an older 

statute is explicitly repealed or amended by a new law, the old law and the new law 

should be harmonized, if possible.  CCA states that, in this case, there is an 

interpretation that harmonizes the old and new statutes.  NWF/Sierra commented that 

the rules unnecessarily create a direct conflict with TWC, §11.147(f) and Texas Parks and 
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Wildlife Code, §12.024(c), and cannot co-exist with those statutes which provide that 

TPWD and Texas Water Development Board (TWDB) are, when so requested, full 

parties in hearings regarding water rights applications.  The result is that if these 

agencies are denied full party status, then those statutes would be rendered 

meaningless.  NWF/Sierra also stated that a harmonized interpretation is necessary in 

order to be consistent with the commission's existing rules for notice of water rights 

permits and amendment applications. 

 

NWF/Sierra concluded that TCEQ has put itself in the untenable position of implying 

the repeal of various existing statutes and implying authority to limit the actions of sister 

state agencies, including actions that those agencies have been legislatively directed to 

perform.  NWF/Sierra commented that the commission should not infer a grant of 

rulemaking authority from the legislature that would place TCEQ in the position of 

deciding that statutes expressly granting participation rights to other state agencies have 

been implicitly repealed.  NWF/Sierra states that actual statutory language used by the 

legislature controls in interpreting legislation, and, in this instance, in determining what 

permits or licenses the limitation applies to and the nature of that limitation.   

 

No change has been made in the rules in response to these comments.  The 

commission has determined that the amended TWC, §5.115(b) is clear and 

unambiguous, and therefore state agencies, other than river authorities, 
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are prohibited from contesting the issuance of a permit or license.  This is 

implemented by adopting rules that do not allow any participation by these 

agencies in requesting a hearing; participating as a party as an affected 

person or statutory party; or filing a motion to overturn, request for 

reconsideration, or motion for rehearing regarding any permit or license by 

the TCEQ.  Any difference in opinion regarding a term or condition in a 

draft permit is considered to be contesting the issuance of that permit.  

Because the draft permit is prepared by the commission staff and generally 

agreed upon by applicants prior to notice, state agencies who are applicants 

can be parties to any contested cases regarding those applications. 

 
The amendment to TWC, §5.115(b) provide that a state agency that receives 

notice under this subsection may submit comments to the commission in 

response to this notice.  Notably the legislature did not provide the 

commission with any statutory text that suggests criteria should be 

established for when state agencies could be a party, other than as a 

commenter.  Therefore, if the commission allowed state agencies to be 

parties to contest some applications, then this portion of the amendment 

would be rendered meaningless. 
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To determine whether the legislature intended for state agencies to not be 

able to appeal, every word, phrase, and expression must be read as if it were 

deliberately chosen.  The first part of the language says that state agencies 

may submit comments but may not contest.  If they could also participate in 

a contested case hearing, the legislature would have said that since they 

enumerated the ways in which state agencies could participate in the 

process.  If they intended the phrase "may not contest" to mean only that 

they "may not appeal," they would have said so and would not have needed 

to state that state agencies may submit comments. 

 
In addition to the plain language analysis, the commission also considered 

other provisions of the Code Construction Act.  The rules of  statutory 

construction provide that when the plain language of a statute does not 

clearly convey the legislature's intent, additional construction aids may be 

relied upon, such as the objective of the law, the legislative history, the 

consequences of a particular construction, the administrative construction 

of the statute, and its caption or preamble (See Tex. Gov't Code Ann. 

§311.023 (West 2005); Galbraith Eng'g Consultants, Inc. v. Pochucha, 290 

S.W.3d 863, 867 - 68 (Tex.2009)).  The prohibition on state agencies 

contesting the issuance of a permit or license was originally proposed in HB 

3037, 82nd Legislature, (2011); however, HB 3037 did not include the 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=4644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021288380&serialnum=2019228485&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FE6393D2&referenceposition=867&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=4644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021288380&serialnum=2019228485&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FE6393D2&referenceposition=867&rs=WLW12.01
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exclusion for river authorities that is found in the language adopted in HB 

2694.  Because the legislature considered the provision prohibiting all state 

agencies from contesting the issuance of a permit or license, but then 

rejected that in favor of adding the sole exclusion of river authorities, it is 

clear that the legislature intended the term "state agency" to include all 

agencies other than river authorities. 

 

Moreover, the commission finds that the objective of the amended TWC, 

§5.115(b) is to limit the participation of state agencies in contested case 

hearings in order to promote judicious use of state resources.  This 

legislation was enacted during a year in which all state agencies were facing 

budget cuts.  The testimony from the floor debate makes it clear that the 

legislature was against state agencies using limited state resources to 

oppose each other.  See House Journal, 82nd, at 2037 (April 20, 2011).  

Additionally, a bill analysis for HB 3037 in which the changes to contested 

case hearings originally resided, before it was merged into HB 2694, 

provides  "{w}hen a contested case is referred to the SOAH by TCEQ at the 

end of a lengthy and inclusive public participation process, an 

administrative law judge presides over the hearing and considers evidence 

in the form of sworn witness testimony and documents presented as 

exhibits.  Interested parties note that legislation is needed to facilitate the 
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permitting process to prevent a waste of state resources by modifying the 

contested case process for environmental permitting." (See Committee 

Substitute House Bill 3037 (emphasis added)). 

 

In addition, the history of the statutes provides additional support for the 

commission's interpretation of the applicability of TWC, §5.115.  The TWC 

was enacted by House Bill 343 in 1971.  TWC, Chapter 5, entitled Water 

Rights, set forth the policies and procedures for the operation of what was 

then the Texas Water Rights Commission.  TWC, §5.131 from that 

enactment, entitled Notice of Hearing, provided "{i}f accepted for filing by 

the commission, if required by law, the commission shall set a hearing date 

and issue appropriate notice." Chapter 11 was also enacted by HB 343 but it 

pertained at that time to the TWDB. 

 

In 1977, the TWC was amended by Senate Bill (SB) 1139, which was known 

as the Water Reorganization Act.  The Act created the Department of Water 

Resources which assumed the rights and duties of the Texas Water Rights 

Commission (among other major water agency reorganizations).  New 

TWC, Chapter 5 retained the general provisions for the newly created 

agency and the text set forth above concerning notice was relocated to TWC, 

§5.179(b).  Under SB 1139, the TWDB provisions were moved to TWC, 
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Chapter 5.  The specific detailed provisions for water rights were relocated 

to TWC, Chapter 11.  New TWC, §11.132, entitled "Notice of Hearing," 

prescribed specific elements to be contained in a notice for a water rights 

matter.  

 

In 1985, the legislature enacted SB 249 which contained new TWC, §5.114 

and §5.115.  Those sections amended and replaced TWC, §5.179.  TWC, 

§5.115 was entitled "Notice of Application."  In addition to the notice of 

application provision, SB 249 also enacted many other provisions under 

TWC, Chapter 5, Subchapter D which are clearly and necessarily applicable 

to all applications filed with the agency:  application filing instructions in 

TWC, §5.114 and §5.116 concerning hearings, TWC, §5.119 which requires 

the commission to be knowledgeable concerning the use, storage, 

conservation of water, and TWC, §5.120 which requires the commission to 

administer the law so as to promote the judicious use of water.  Just as the 

legislature created the former Texas Water Commission, now TCEQ, to 

serve as the "umbrella agency" for environmental permitting matters, (Bill 

Analysis, C.S.H.B. 2694), TWC, Chapter 5 serves as the umbrella chapter for 

laws affecting the entirety of the agency's programs.  Amending TWC, 

Chapter 5 with the intent to apply to all of the agency's permitting programs 

is an efficient and effective way to implement a comprehensive change.  
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The wording of the statute is clear in that it limits participation by all state 

agencies, except river authorities.  The legislature considered whether any 

entities should be exempted from this limitation when it excluded river 

authorities.  If the legislature had wanted to exclude additional entities such 

as the TPWD or TWDB, or institutions of higher education, it would have 

done so.  The commission finds that its rules provide a reasonable 

construction of the statute that is consistent with the legislature's intent. 

"We should read every word, phrase, and expression in a statute as if it 

were deliberately chosen, and presume the words excluded from the statute 

are done so purposefully." (See Gables Realty Ltd. P'ship v. Travis Cent. 

Appraisal Dist., 81 S.W.3d 869, 873 (Tex. App. - Austin 2002, pet. denied); 

City of Austin v. Quick, 930 S.W.2d 678, 687 (Tex. App. - Austin 1996) 

(citing Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex. 1981)), 

aff'd, 7 S.W.3d 109 (Tex. 1999); See also 2A Norman J. Singer, Sutherland 

Statutory Construction §47.25 (6th ed. 2000) (stating that there is 

generally an inference that omissions from a statute are intentional)). It is 

presumed that the legislature was aware of the background law and acted 

with reference to it (See Acker v. Texas Water Comm'n, 790 S.W.2d 299, 301 

(Tex.1990)).  In ascertaining the scope of an agency's authority, we give 

great weight to the contemporaneous construction of a statute by the 

administrative agency charged with its enforcement (See Tarrant Appraisal 

http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=81+S.W.3d+869&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=930+S.W.2d+678&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=618+S.W.2d+535&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=7+S.W.3d+109&scd=TX
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025914497&serialnum=1990073278&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=04D38F2B&referenceposition=301&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025914497&serialnum=1990073278&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=04D38F2B&referenceposition=301&rs=WLW12.01
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Dist. v. Moore, 845 S.W.2d 820, 823 (Tex. 1993)).  If the meaning of a 

statute is doubtful or ambiguous, we will give serious consideration to the 

construction given it by the governmental body charged with its 

enforcement or administration (See City of Austin v. Hyde Park Baptist 

Church, 152 S.W.3d 162, 166 (Tex. App.-Austin 2004, no pet.)). 

 

If TPWD has been the primary agency that has contested permit 

applications, then there is no purpose for the legislature to prohibit other 

agencies from participation but allow participation by the primary one that 

has contested permit applications.  Construction of a statute must be 

consistent with its underlying purpose and the policies it promotes (See 

Northwestern Nat. County Mut. Ins. Co. v. Rodriguez (App. 4 Dist. 2000) 18 

S.W.3d 718, review denied). 

 

Caddo Lake commented that the commission misinterpreted the changes to TWC, §5.115 

by applying them to water rights applications.  That is because those applications are 

subject to notice under TWC, §11.132, and because no notice of administrative 

completeness of an application is provided for water right applications under TWC, 

§5.115.  Caddo Lake recommended that the rules should be re-opened to make it clear 

that TWC, §5.115 does not apply to water rights decisions made under TWC, Chapter 11. 

 

http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=152+S.W.3d+162&scd=TX
http://web2.westlaw.com/find/default.wl?mt=99&db=0004644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=937026&serialnum=2000386667&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=B63047CB&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=0004644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=937026&serialnum=2000386667&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=B63047CB&rs=WLW12.01
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OPIC commented that commission rules make clear that notices of water rights 

applications are not issued under TWC, §5.115(b), but instead pursuant to TWC, §11.132, 

citing the commission's most recent changes to its water rights notice rules in 2009.  

OPIC specifically noted that TWC, §5.115(b) was not included as part of the statutory 

authority in that rulemaking, and therefore linking notice of water rights applications to 

TWC, §5.115(b), the proposed rules creates a significant inconsistency in the 

commission's rules.  OPIC's position is that there is no manifest intent to repeal TWC, 

§11.147(f) or Texas Parks and Wildlife Code, §12.024(c) in the amended TWC, §5.115 or 

its legislative history.  OPIC concluded that the limitation on state agency participation 

in hearings does not apply to water rights applications based on its application of the 

Code Construction Act.  The discussion recorded on the House floor between 

Representatives Anchia and Chisum, which appears to include water rights, is 

insufficient to provide a manifest intent to repeal by implication when the plain 

language of the statute demonstrates a different result.  OPIC recommends that the 

commission eliminate the applicability to water rights applications.  

 

NWF/Sierra commented that the limitation on state agency participation would apply to 

permits or licenses for which notice is controlled by TWC, §5.115(b), those for which 

notices are issued at the time of determination of administrative completeness.  

Accordingly, the limitation does not apply to water rights permitting matters, for which 

notice is not controlled by TWC, §5.115(b).  The notice for water rights permits and 
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amendments is controlled by TWC, §11.132, and issued only at the time of technical 

completeness.  The agency determination predates HB 2694, and therefore if the 

legislature intended to apply the limitation to participation by state agencies in water 

rights matters, it could have included a reference to TWC, §11.132 in the bill.  However, 

the legislature expressly limited the restriction to notice provided pursuant to TWC, 

§5.115(b). 

 

TPWD commented that the commission's interpretation of TWC, §5.115(b) is 

inconsistent with settled statutory construction law.  This statute only applies to notice 

issued under this subsection, and not to notice issued pursuant to other statutes. TPWD 

acknowledges the legislature's limitation on state agencies, but the limitation is narrow 

in scope.  Specifically, the statute does not apply to state agency participation in water 

right application proceedings.  This is because notice of these is under TWC, §11.132, as 

implemented in §295.151.  When the commission amended this rule in 2009, TWC, 

§5.115(b) was not included in the "Statutory Authority" section of the preamble.  

Further, no notice of administrative completeness of an application is provided for water 

right applications, and TWC, §5.115(b) concerns only those applications noticed for 

administrative completeness.  Therefore, TWC, §5.115(b) does not apply and the 

commission should revise the proposed rules to clearly exempt these applications from 

the implementation of TWC, §5.115(b). 
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NWF/Sierra commented that the commission is proposing to interpret TWC, §5.115(b) 

two different ways at the same time.  The proposed rules interpret it as controlling 

notice of applications for new or amended water rights, and also interpreted as not 

controlling for applications for new or amended water rights in §295.151.  This 

inconsistent interpretation is, on its face, arbitrary and capricious.  Further, the 

commission has already determined that notice of these applications would be given at 

time of technical completeness pursuant to TWC, §11.132, rather than at time of 

administrative completeness pursuant to TWC, §5.115(b).  Therefore, the rules 

implementing should be revised to make them inapplicable to water rights permitting 

matters.  NWF/Sierra recommends that if the commission adopts any rules, those rules 

should not apply to water rights matters noticed under TWC, §11.132, and should only 

address restrictions on the ability of state agencies to contest the actual issuance of 

permits or licenses to which the rules apply. 

 

TPWD commented that it disagrees with TCEQ's interpretation that TWC, §5.115(b) 

applies to water right applications and that it acts as a complete bar to state agency 

participation in contested cases.  TPWD also stated that no rules are necessary to 

implement this statutory change, or, in the alternative, that simplified rules 

implementing a narrow interpretation of TWC, §5.115(b) can be adopted.  This is 

because the proposed rules improperly expand the application of this subsection. 
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TWC, §5.115(b) provides "at the time an application for a permit or license 

under this code is filed with the executive director and is administratively 

complete, the commission shall give notice of the application."  There is no 

limitation on the types of programs that are subject to that provision.  The 

statement added by HB 2694 that begins "a state agency that receives notice 

under this subsection" refers to that same notice of application.  The clause 

"under this subsection" is not intended to create a subset of notices that are 

sent "under this code," but rather to simply reference the notice that is the 

subject of the first sentence of TWC, §5.115(b).  The scope of TWC, §5.115(b) 

as amended by HB 2694 is unchanged and still covers all notices of 

application sent under the code, including water rights.  

 

Excluding water rights permitting matters from the rules on the basis that 

there exists a separate detailed statute regarding notice of application, 

could lead to exclusion of all other major permit programs at the agency on 

the same basis.  Detailed notice requirements exist for water quality, waste 

permitting, and underground injection control permits in TWC, §5.552.  

Similarly, air permitting applications are subject to TWC, §382.056.  

Additionally, TWC, §401.114 provides notice requirements for radioactive 

material licenses.  As discussed elsewhere herein, all applications are 

subject to TWC, Chapter 5 and in particular, TWC, §5.115.  To find otherwise 
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would result in an interpretation that there are no applications subject to 

the statute. "We also should not adopt a construction that would render a 

law or provision absurd or meaningless." (See Chevron Corp. v. Redmon, 

745 S.W.2d 314, 316 (Tex.1987); Mueller v. Beamalloy, 994 S.W.2d 855, 860 

(Tex. App. - Houston {1st Dist.} 1999, no pet.))  Further, as discussed 

elsewhere in this preamble, the history of the statute shows that the 

legislature intended this to apply to the permitting programs of the 

commission. 

 

The Texas Administrative Procedure and Practice Act (APA), Texas 

Government Code, Chapter 2001 provides that the notice of a proposed rule 

must include a statement of the statutory authority under which the rule is 

proposed to be adopted and include a concise explanation of the particular 

statutory provision under which the rule is proposed.  Texas Government 

Code, §2001.024.  In 2009, the commission conducted rulemaking to 

change commission notice practice by delaying issuance of the notice until 

after the declaration of technical completion of an application in order to 

enhance public participation, which included the statutory authority for the 

rulemaking (See 34 TexReg 4834, 4836-37 (July 24, 2009).  The fact that the 

commission did not cite to TWC, §5.115 in that rulemaking does not negate 

the applicability of TWC, §5.115 to water rights permitting matters.  The 

http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1987156416&referenceposition=316&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1987156416&referenceposition=316&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1999133196&referenceposition=860&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1999133196&referenceposition=860&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
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2009 rulemaking was undertaken because the general public benefits from 

a notice of technical completeness, which occurs after a draft permit has 

been prepared.  This in no way diminishes notice of administrative 

completeness, in fact, the notice of technical completeness includes the date 

on which the application was declared administratively complete. 

 

As set forth elsewhere in this preamble, TWC, §5.115 applies to all 

commission permit applications, including water rights.  Because the 

statutory authority and obligation existed prior to the commission 

rulemaking in 2009, absent a legislative change, it still exists after such 

rulemaking.  Additional support that TWC, §5.115 applies to water rights 

applications is the fact that the 2009 rulemaking incorporated the "affected 

person" definition from Chapter 55 rules, and the statutory basis for the 

definition resides in TWC, §5.115. 

 

TPWD commented that the commission did not propose any definition of "contest the 

issuance;" common usage and plain language supports an interpretation that a state 

agency cannot request the TCEQ to forgo issuance, i.e., request denial, of a permit, and 

therefore all other rights of a state agency as an affected person are preserved, including 

the right to participate in a contested case hearing to offer relevant evidence and 
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argument related to the subject permit, two things that the legislature chose not to 

include in HB 2694. 

 

OPIC and UT commented that the proposal expands the limitation on state agency 

participation beyond the scope by improperly applying TWC, §5.115(b) to motions to 

overturn and requests for reconsideration, since neither procedural mechanism 

necessarily contests the issuance of a permit, as well as motions for rehearing.  These 

mechanisms may be used to request additional conditions on a permit prior to issuance 

and are also required steps for preserving a right to judicial review under the exhaustion 

of administrative remedies doctrine and commission rules.  Further, the discussion on 

the House floor between Representatives Anchia and Chisum refers to state agencies 

"going to court," not intra-agency review procedures.  NWF/Sierra recommends that the 

rules should not be applied to the ability to file a motion for rehearing or a motion to 

overturn.  UT also commented that the commission should encourage any person, 

including a state agency, to bring matters to its attention so that it can correct staff 

errors, and motions to overturn are often the way that public comments are brought to 

the attention of the commission if the commenter believes the executive director has 

failed to adequately consider those comments.  GLO/SLB suggested language be added 

to §50.139 that would allow the GLO and the SLB to file a motion to overturn. 
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TPWD commented that although the statutory construction of the amendment must be 

based on the actual words of TWC, §5.115(b), the discussion on the House floor between 

Representatives Anchia and Chisum can also be harmonized with the statute in several 

ways.  Their discussion of state agencies "going to court against one another" could be 

intended to refer to district and appellate court litigation, not participation in 

administrative actions.  Alternatively, if this intended to mean agencies that are in 

hearing "against one another" then the exchange can be harmonized with the text "may 

not contest the issuance of a permit or license."  A state agency may be a party without 

contesting the issuance of permit, such as to ensure that the resources under the 

agency's jurisdiction are protected through the contested case process.  Further, an 

agency cannot be "involved" in a permit that is contested without the right to be 

admitted as a party to the contested case hearing. 

 

TPWD commented that the statute only applies to contesting the issuance of a permit, 

but does not prohibit an agency from seeking additional or different conditions in a 

permit.  The commission's proposed changes to rules in Chapters 50, 55, and 80 go 

beyond the plain language "issuance of a permit or license," resulting in unnecessarily 

and unreasonably restricting state agency participation in permit proceedings. 

 

No change has been made in the rules in response to these comments.  The 

commission has determined that the amended TWC, §5.115(b) is clear and 
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unambiguous, and therefore state agencies, other than river authorities, 

are prohibited from contesting the issuance of a permit or license.  This is 

implemented by adopting rules that do not allow any participation by these 

agencies in requesting a hearing; participating as a party as an affected 

person or statutory party; or filing a motion to overturn, request for 

reconsideration, or motion for rehearing regarding any permit or license by 

the TCEQ.  Any difference in opinion regarding a term or condition in a 

draft permit is considered to be contesting the issuance of that permit.  The 

draft permit is prepared based on the agency staff's technical review and 

any comments received up until that point in the process.  Because the draft 

permit is prepared by the commission staff and generally agreed upon by 

applicants prior to notice, state agencies who are applicants can be parties 

to any contested cases regarding those applications.  Comments can also be 

submitted in response to the notice of technical completeness and draft 

permit. 

 

The amendment to TWC, §5.115(b) provide that a state agency that receives 

notice under this subsection may submit comments to the commission in 

response to this notice.  Notably the legislature did not provide the 

commission with any statutory text that suggests criteria should be 

established for when state agencies could be a party, rather than only a 
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commenter.  Therefore, if the commission allowed state agencies to be 

parties to contest some applications, then this portion of the amendment 

would be rendered meaningless. 

 

To determine whether the legislature intended for state agencies to not be 

able to appeal, every word, phrase and expression must be read as if it were 

deliberately chosen.  The first part of the language says that state agencies 

may submit comments but may not contest.  If they could also participate in 

a contested case hearing, the legislature would have said that since they 

enumerated the ways in which state agencies could participate in the 

process.  If they intended the phrase "may not contest" to mean only that 

they "may not appeal," they would have said so and would not have needed 

to state that state agencies may submit comments. 

 

COMMENTS:  GLO/SLB commented that the commission's overly broad interpretation 

of the term "state agency" should in no way affect the ability of the GLO or the SLB to 

contest the issuance of a TCEQ permit or license because these two particular agencies 

are not state agencies that receive notice under TWC, §5.115(b).  Rather, these agencies 

receive notice under TWC, §5.115(c), and subsections (d) - (g) provide further detailed 

notice requirements for notice to GLO and SLB.  The proposed rules do not consider 
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these other subsections which were unchanged by HB 2694 or any other act of the 82nd 

Legislature, 2011, and the commission may not adopt rules that nullify pre-existing law 

without a clear indication of that intent from the legislature.  OPIC commented that 

amended TWC, §5.115(b) does not govern notice of applications that will affect 

permanent school fund lands.  Rather, that notice is governed by TWC, §5.115(c), and 

the proposal should be revised to eliminate the application of TWC, §5.115(b) to agencies 

that own or manage permanent school fund land. 

 
When TWC, §5.115(c) was added in 1993 by SB 964, it was intended to 

enhance the existing notice in TWC, §5.115(b) and to ensure its delivery to 

the appropriate person at the GLO.  Two statements in TWC, §5.115 

underscore this point.  First, subsection (f) adds two elements to the list of 

notice elements already set forth in subsection (e) which are required 

elements for all TWC, §5.115 notices.  Accordingly, a notice for an 

application affecting permanent school fund land must contain the five 

items in subsection (e) which are required for all notices and the two 

additional items in subsection (f) which pertain specifically to SLB notices.  

Additionally, subsection (g) provides that a formal action or ruling "made 

without the notice required by this section is voidable by the School Land 

Board." These two statements demonstrate that the drafters viewed the 
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various provisions concerning notice throughout the entire TWC, §5.115 as 

pertaining to the same instrument. 

 

Caddo Lake commented that "state agency" is not defined in HB 2694 or anywhere else 

in the TWC, nor any case law, that could be relied upon for these rules.  Caddo Lake 

cited to the definitions in the APA and the Public Information Act, Chapters 2001 and 

552, respectively, of the Texas Government Code.  Caddo Lake recommended that the 

rules should be re-opened to include a definition, stating a preference as the definition 

in the APA.  GLO/SLB commented that without a specific definition of "state agency," 

the meaning of the term in the statute is ambiguous.  GLO/SLB also stated that the 

commission's failure to define the term potentially thwarts the proprietary rights and 

legal duties imposed on certain state agencies by forbidding their participation in the 

contest of a commission permit or license.  GLO/SLB suggested a specific definition be 

added to §55.103, and that the GLO and the SLB be excluded in §50.139, just as that rule 

provides an exception for river authorities. 

 

GLO/SLB commented that the categorical exclusion of each and every entity that can be 

called a "state agency" from contesting a permit or licensing application is overkill.  The 

commission should use the Texas Government Code, §311.023, in the Code Construction 

Act, to interpret TWC, §5.115(b) and conclude that the statute is ambiguous on its face.  

GLO/SLB suggested a more specific and crafted definition of "state agency" should be 
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provided in the rules. 

 
OPIC recommended that the executive director comprehensively evaluate what agencies 

are covered by the rule and provide a specific definition of "state agency."  NWF/Sierra 

commented that the scope of the term "state agency" is far from clear, and nothing in the 

proposed rules provides any guidance on the universe of state agencies that would be 

subject to the proposed rules.  The proposed rules create conflict with TWC, §6.189, 

which deals with TWDB.  Finally, NWF/Sierra also stated that the proposed rules fail to 

provide reasonable notice to the entities potentially affected by the proposed 

amendment to §80.109. 

 

No change has been made in the rules in response to these comments.  The 

commission declines to define "'state agency" to exclude institutions of 

higher education or any other state agency, because the legislature excluded 

only river authorities when it enacted the statute.  Although the 

commission has determined that the meaning is clear, the rules of 

 statutory construction provide that when the plain language of a statute 

does not clearly convey the legislature's intent, additional construction aids 

may be relied upon, such as the objective of the law, the legislative history, 

the consequences of a particular construction, the administrative 

construction of the statute, and its caption or preamble (See Tex. Gov't 

Code Ann. §311.023 (West 2005); Galbraith Eng'g Consultants, Inc. v. 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=4644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021288380&serialnum=2019228485&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FE6393D2&referenceposition=867&rs=WLW12.01
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Pochucha, 290 S.W.3d 863, 867-68 (Tex.2009)).  The prohibition on state 

agencies contesting the issuance of a permit or license was originally 

proposed in HB 3037, 82nd Legislature, 2011; however, HB 3037 did not 

include the exclusion for river authorities that is found in the language 

adopted in HB 2694.  Because the legislature considered the provision 

prohibiting all state agencies from contesting the issuance of a permit or 

license, but then rejected that in favor of adding the sole exclusion of river 

authorities, it is clear that the legislature intended the term "state agency" 

to include all agencies other than river authorities. 

 

Moreover, the commission finds that the objective of the amended TWC, 

§5.115(b) is to limit the participation of state agencies in contested case 

hearings in order to promote judicious use of state resources.  This 

legislation was enacted during a year in which all state agencies were facing 

budget cuts.  The testimony from the floor debate makes it clear that the 

legislature was against state agencies using limited state resources to 

oppose each other.  See House Journal, 82nd Legislature, 2011, at 2037 

(April 20, 2011).  Additionally, a bill analysis from HB 3037, the bill in which 

the changes to contested case hearings originally resided, before it was 

merged into HB 2694, provides "{w}hen a contested case is referred to the 

SOAH by TCEQ at the end of a lengthy and inclusive public participation 
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process, an administrative law judge presides over the hearing and 

considers evidence in the form of sworn witness testimony and documents 

presented as exhibits.  Interested parties note that legislation is needed to 

facilitate the permitting process to prevent a waste of state resources by 

modifying the contested case process for environmental permitting." (See 

Committee Substitute House Bill 3037 (emphasis added)).  

 

UT commented that the term "state agency" is undefined in TWC, §5.115 and does not 

explicitly include "institutions of higher education."  UT requested the commission 

clarify that institutions of higher education are not included in the definition of "state 

agency" for the purposes of amended TWC, §5.115(b), and delete unnecessary 

restrictions on the ability of governmental entities to participate in commission decision 

making.  UT supports this comment by stating that had the legislature intended to 

include institutions of higher education, the statute would have so provided, citing an 

Attorney General Opinion which states that the term "state agency" by common usage 

does not include an institution of higher education.  UT commented that if the 

commission concludes that the intent of the language added to TWC, §5.115(b) was 

added to prevent a state agency from requesting a contested case proceeding, then UT 

suggested that this interpretation can be accomplished by adding text to §55.201(b)(4) 

that states that the term "state agency" does not include an institution of higher 

education. 
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No change in the rules was made in response to this comment. The 

commission finds that the legislature intended to include institutions of 

higher education.  Of the 110 or so statutory definitions identified by TCEQ, 

many contain the phrase "institutions of higher education," for two 

different purposes, to expressly include it and to expressly exclude it.  

Numerous other entity types appearing in the various statutory definitions 

of state agency received similar treatment, in many cases an entity was 

specifically mentioned in order to expressly include it and in many cases an 

entity was named in order to exclude it from the definition.  This supports 

the conclusion that if the legislature had intended to exclude institutions of 

higher education, it would have expressly done so.  "We should read every 

word, phrase, and expression in a statute as if it were deliberately chosen, 

and presume the words excluded from the statute are done so 

purposefully." (See Gables Realty Ltd. P'ship v. Travis Cent. Appraisal 

Dist., 81 S.W.3d 869, 873 (Tex. App. - Austin 2002, pet. denied); City of 

Austin v. Quick, 930 S.W.2d 678, 687 (Tex. App. - Austin 1996) (citing 

Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex. 1981)), aff'd, 7 

S.W.3d 109 (Tex. 1999); See also 2A Norman J. Singer, Sutherland 

Statutory Construction §47.25 (6th ed. 2000) (stating that there is 

generally an inference that omissions from a statute are intentional)). 

 

http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=81+S.W.3d+869&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=930+S.W.2d+678&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=618+S.W.2d+535&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=7+S.W.3d+109&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=7+S.W.3d+109&scd=TX
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COMMENT:  GLO/SLB commented that the commission's proposed rules result in 

needless ambiguity by not acknowledging the specific rights of notice to the SLB and the 

GLO when actions may affect the permanent school fund lands.  GLO/SLB and UT 

stated that the total ban on participation nullifies provisions of the Texas Constitution 

and other state laws that specifically require certain state agencies to own and manage 

real property of the state and to protect the natural resources of the state.  Given the 

significant adverse effects that a commission permit or license decision could have on 

state-owned property and natural resources, a state agency with a  proprietary interest 

or protective duty should have the ability to object in a contested case hearing in the 

same manner as a private landowner or trustee.  

 

No changes were made in response to this comment.  GLO/SLB's comments 

cite to the Texas Constitution and the Texas Parks and Wildlife Code as 

examples of law that require certain state agencies to own and manage real 

property.  With regard to Texas Constitution, Article XIV, §1, this section 

provides for the creation of the "General Land Office in the State, which 

shall be at the seat of government, where all land titles which have 

emanated or may hereafter emanate from the State shall be registered, 

except those titles the registration of which may be prohibited by this 

Constitution.  It shall be the duty of the Legislature at the earliest 

practicable time to make the Land Office self sustaining, and from time to 
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time the Legislature may establish such subordinate offices as may be 

deemed necessary."  The commission does not agree that this provision 

prevails over the specific contested case hearing participation limitations 

added to TWC, §5.115(b) because there is no reference to any duty to protect 

state lands or natural resources in Article 14, §1.  And, even if the 

constitution included a reference to such a duty, there is no right to a 

specific process including the right to be a party in a contested case hearing. 

 

In fact, no such special provision is made in statute either.  "Unless the 

rights or duties of the agency are expressly provided in the constitution or 

by statute, case law provides that agencies do not have rights accorded to 

individuals such as due process or equal protection.  Municipal 

corporations and other government subdivisions derive their existence and 

powers from legislative enactments and are subject to legislative control 

and supremacy.  Consequently, they cannot use the sword of the due-

process-of-law and other provisions of Article I to invalidate the laws that 

govern them." (See McGregor v. Clawson, 506 S.W.2d 922, 929 (Tex. Civ. 

App. - Waco 1974, no writ); Boyett v. Calvert, 467 S.W.2d 205, 210 (Tex. Civ. 

App. - Austin 1971, writ ref'd n.r.e.)). 

 

Texas Parks and Wildlife Code, §11.071, provides TPWD with the authority 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000301&docname=TXCNART1S19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1995114730&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=4BCEC9D0&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01
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to protect the surface estate of department lands (including state parks, 

wildlife management areas, and natural areas) or to protect human health 

or property by regulating the use of these department lands for oil, gas, and 

other mineral recovery and associated activities.  This section does not 

authorize TPWD to protect the lands from activities that are not on TWPD 

land. 

 

TPWD commented that the proposed rules that implement TWC, §5.115(b) could have a 

significant impact on the ability of TPWD to carry out its statutory obligations.  The 

proposed rules disenfranchise TPWD as a property owner by eliminating its right to 

protect its public property from potential harm. 

 

The commission respectfully disagrees, and no changes have been made to 

the rules in response to this comment.  TPWD must raise its concerns to 

TCEQ in a detailed manner so that the TCEQ can fully comprehend and be 

aware of the importance of the issues before it acts.  HB 3391, §7, the 

TPWD's Sunset Bill (81st Legislature, 2009) amended Texas Parks and 

Wildlife Code, §12.0011 by adding new subsections (c) and (d).  Those 

subsections require agencies with statewide jurisdiction, including TCEQ, 

to provide a written response to TPWD's written comments that consist of 

recommendations and informational comments.  The statute provides that 
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TCEQ's responses should address modifications or other actions taken in 

response to TPWD's comments, or provide TCEQ's rationale for disagreeing 

with the recommendations or comments.  The statute further provides that 

TCEQ must provide a written response within 90 days of an action or 

decision of TCEQ.  In response to this statutory change, TCEQ and TPWD 

agreed, as memorialized in a letter dated December 12, 2009, from Mark R. 

Vickery, P.G., Executive Director of TCEQ to Carter Smith, Executive 

Director of TPWD, that TCEQ will provide written responses within 90 days 

to TPWD when comments are made on TPWD letterhead and a written 

response is requested.  The letter included a list of 11 examples of types of 

TCEQ actions for which there will be a response to any TPWD comments.  

As this letter contemplates, if TPWD provides comments to the TCEQ, then 

TPWD has carried out its obligations and therefore is not disenfranchised 

with regard to its duty to protect property for which TPWD is charged with 

protecting through TCEQ's permitting processes. 

 

TPWD commented that although the proposed rules retain the provision that a state 

agency may participate in a contested case hearing as an applicant, the rules should be 

revised to allow state agencies to also participate when they are affected as property 

owners and agencies with jurisdiction over matters affected by permits.  For example, 

TPWD has an obligation to preserve and protect the publicly-owned properties under its 
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jurisdiction, including state parks, state natural areas, and state historic sites.  Under the 

proposed rules, TPWD would lose the ability to protect the state's public property from 

the adverse impacts of an activity authorized by a permit issued by TCEQ. By 

administrative rule, TCEQ impermissibly overreaches by denial of due process in 

administrative hearings by disenfranchising TPWD as a property owner by eliminating 

the opportunity to offer evidence, submit arguments, or otherwise participate in cases 

that may impact TPWD's properties, the economies that rely on those properties, and 

the health, safety, and enjoyment of the visitors to these properties. 

 

NWF/Sierra commented that the commission should determine what rights other 

agencies have to protect publicly-owned resources entrusted to the care of those 

agencies. 

 

UT commented that UT has the duty to protect the health and welfare of the staff and 

students and significant property interests in the property upon which they are located.  

This includes the System's role as trustee for more than two million acres of Permanent 

University Fund (PUF) land in West Texas.  Those locations, and the inhabitants of and 

the significant research activities conducted at those locations, can be significantly and 

adversely affected by the commission's environmental permitting decisions.  UT cited 

two examples of it providing comments regarding applications that could affect UT.  

First, UT submitted comments regarding an air permit application to expand a 
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rendering plant adjacent to property operated by the M. D. Anderson Cancer Center to 

assure that it could participate in any contested case hearing to ensure that the permit 

would meet all statutory and regulatory requirements.  The second case was for an 

application to locate a municipal sludge composting and landfill facility adjacent to PUF 

acreage.  UT has constitutional duties to manage the PUF trust lands, and cannot be 

inhibited in fulfilling those duties, absent clear and unequivocal legislative direction.  

There is no evidence in the legislative record that the legislature had any intent to 

deprive UT from fully participating in commission decision making in order to carry out 

its constitutional mandate to protect PUF Lands and maximize revenue for support of 

both the UT and Texas A&M University, and UT staff must have the ability to insure that 

the ultimate commission decision is based on the most sound of facts, science and land 

use compatibility findings.  

 

OPIC hypothesized that a facility located near state property could interfere with use 

and enjoyment of that property and could create a nuisance or trespass.  OPIC further 

stated that it is easy to envision applicants siting facilities near public lands to avoid 

costs and potential delays associated with the contested case hearing process. 

 

No changes were made in response to these comments.  State agencies 

continue to be able to participate in the TCEQ permitting process by 

submitting comments that will be timely considered and responded to in 
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the TCEQ permitting process.  TCEQ has a duty to issue permits that are 

protective of human health and welfare.  The change in status of a state 

agency in contested cases was made by the legislature.  Additionally, there 

are no procedural due process rights with regard to permits, and there is no 

right to a specific process for a contested case hearing.  Regardless, the 

changes in procedures and adoption of rules by the TCEQ do not restrict 

state agencies from upholding their statutory duties to protect property and 

fulfill other statutory duties. 

 

As part of the application review process, TCEQ staff considers whether an 

applicant's proposed location and activities could interfere with use and 

enjoyment of that property or could create a nuisance or trespass.  

Although such a hypothetical situation is possible, the commission's 

observation is that applicants do not select a location primarily because it is 

near public lands so that the applicant could avoid costs and potential 

delays associated with the contested case hearing process.  This is because 

applicants are limited as to land available, and because investment 

decisions consider a multitude of factors, including availability of 

transportation resources, proximity to customers and suppliers, and 

available financing. 
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UT commented that the commission is overstepping its authority by preventing the 

participation of a state agency in a contested case proceeding that was requested by 

another affected person.  The state agency may not be contesting the issuance of the 

permit in the proceeding but rather may be offering valuable insight into how the permit 

should be strengthened to better serve the public interest.  UT states that the proposed 

changes to §80.109(b)(5) - (7) should be deleted.  TPWD commented that because TWC, 

§11.132 and §11.147 or Texas Parks and Wildlife Code, §12.024(c) provide independent 

authority for TPWD to be a party to water right applications and to present evidence to 

the TCEQ, these statutes remain in effect and TCEQ should not repeal these by 

implication.  No process is required for TCEQ to determine whether TPWD is an 

affected person entitled to party status.  TCEQ should therefore retain §80.109(b)(6) 

and (7) so that TPWD and TWDB can remain as statutory parties in water right 

proceedings on their own request. 

 

The commission respectfully disagrees and has made no changes to the 

rules in response to these comments.  The issue is not whether a hearing 

request is made by a state agency or anyone else, but rather whether state 

agencies can be a party if a contested case hearing is held.  As discussed 

elsewhere in this preamble, the commission interprets the change to TWC, 

§5.115(b) to change the status of state agencies who previously were 

considered to be statutory parties, and therefore the commission declines 
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to retain the current text in §80.109(5) - (7).  In response to the comment 

that agencies can provide valuable insight, the opportunity to comment 

remains.  Although the commission has not conducted a thorough review of 

its records to determine how often state agencies have submitted comments 

for pending applications, the commission found no recent records that 

indicated that non-applicant state agencies have participated as parties in 

contested case hearings at TCEQ, with the exception of TPWD. 

 

UT commented that the commission should not make the proposed amendment to 

§55.103 because HB 2694 did not amend TWC, §5.115(a), which defines who may be and 

"affected person."  While the new language of TWC, §5.115(b) may have been intended to 

prevent a state agency from suing the commission in district court to challenge the 

commission's issuance of a permit, it does not unambiguously state that a state agency 

may not participate in proceedings concerning applications for permits prior to their 

issuance and certainly does not state that state agencies are not "affected persons." 

 

The commission understands that the legislature did not amend TWC, 

§5.115(a) in HB 2694.  However, because party status is obtained either as a 

statutory party or as an affected person, the commission addressed both 

possibilities in this rulemaking to fully implement the state agency 
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prohibition added to TWC, §5.115(b).  Therefore, the commission adopted 

the proposed amendment to the definition of "affected person" in §55.103. 

 

COMMENT:  CCA commented that the statutory rights of TPWD and other agencies to 

provide the commission with valuable evidence in contested cases do not result in any 

unseemly disputes between state agencies.  This is because the commission retains the 

exclusive authority to grant or deny a permit based on that evidence, and prohibition on 

state agencies to contest the issuance of a permit protects that authority.  UT 

commented that the contested case process serves a valuable function by assuring the 

commission that it has the facts, science, and the rigorously examined regulatory 

framework with which to make the soundest permitting decisions possible.  

 

No changes were made to the rules in response to these comments.  

Although state agencies have provided evidence in contested cases in the 

past, state agencies have not historically participated in the TCEQ's 

contested case process as parties unless they are the applicant, with the 

exception of TPWD in water right application cases.  Further, while TPWD 

has only participated in a small percentage of the hearings for water rights 

applications, TPWD typically provides comment on applications.  HB 2694 

limited the statutory rights of TPWD to be a commenter, rather than a party 

(except as an applicant.)  However, as discussed elsewhere, state agencies 
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are not restricted in participating in the public comment process, and TCEQ 

and TPWD have established a formal process for submittal of and 

responses to comments as discussed elsewhere in this preamble.  Finally, 

the executive director's restored participation as a mandatory party can 

serve to provide the commission the facts, science, and the rigorously 

examined regulatory framework with which to make the soundest 

permitting decisions possible. 

 

CCA commented that, as a practical matter, the proposed rules deprive the commission 

of valuable evidence that can be used to craft permit conditions that adequately protect 

state resources, such as evidence from TPWD regarding the effect on the health of 

streams, bays, and estuaries in a contested case hearing on water right or water quality 

applications.  And, other agencies are prohibited from introducing evidence on permit 

conditions that may be required to protect the particular state-owned lands for which 

those agencies are responsible.  CCA and UT commission commented that decisions in 

contested cases must be based on evidence presented at the hearing and therefore 

comments are not a substitute for evidence. 

 

No changes were made to the rules in response to these comments.  

Regarding TPWD, see discussion elsewhere in this preamble regarding the 

enhanced comment process established by HB 3391 (81st Legislature, 
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2009).  Additionally, TWC, §11.147(g) specifically provides that regardless of 

whether TPWD is a party in a water right proceeding, the commission is 

required to assess the impact of new appropriations on in-stream flows and 

inflows to bays and estuaries (and in some cases habitat) and add special 

conditions to the permit to maintain in-stream flows and inflows to bays 

and estuaries regardless of whether TPWD participates as a party.  

Regarding the changing role of all state agencies under the statute and these 

rules, technical requirements in commission rules and standard permit 

provisions have not changed under this rulemaking. They are designed to 

be protective of human health, safety and the environment.  They do not 

authorize the creation of a nuisance condition or allow a permittee to 

damage property.  In addition to the right to provide comments, a state 

agency still has the right to file a complaint with the commission if it 

concludes that property entrusted to its care is being impacted by an 

activity under the commission's jurisdiction. 

 

UT commented that the commission should make explicit how state agency comments 

will be considered in its decision making. 

 

The commission has made no changes in response to this comment.  The 

commission's existing rules in Chapter 39 for public notice of applications 
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require that mailed and published notices include the procedures for 

providing comment on the application.  In addition, notices of water right 

applications include text on how comments can be submitted to the TCEQ.  

For permitting programs subject to HB 801 (76th Legislature, 1999), the 

executive director responds in writing to all public comments received.  For 

water rights applications, the TCEQ responds to comments for which a 

public meeting is held, as well as to TPWD comments.  If a state agency or 

any other commenter raises an issue that the executive director did not 

consider, or was not aware of when the permit was drafted, the executive 

director may modify the permit to address the issue.  The commission's 

comment response process is established in commission rules, §55.152 and 

§55.156.  In addition, the commission and TPWD have developed a specific 

process for submittal and responses to TPWD's comments on various types 

of applications, which is discussed in further detail elsewhere in this 

preamble. 

 

With regard to its statutory rights, duties, and obligations to protect valuable public 

resources, TPWD commented that it is the state agency charged with protecting the 

state's fish and wildlife resources.  Specifically, Texas Parks and Wildlife Code, 

§12.011(b) was cited, and it states that TPWD is allowed to seek restoration for impacts 
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to or loss of fish and wildlife resources through presentation of evidence to the agency 

responsible for permitting. 

 

The commission finds that the rules implementing the change in status of 

state agencies in the contested case hearing process do not impact TPWD's 

ability to seek restoration for impacts to or loss of fish and wildlife 

resources.  The inclusion of the word "restoration" indicates that the rights 

given to TPWD are in response to an event or action, not prior to issuance 

of a permit by TCEQ to someone who may engage in an activity that impacts 

these resources.  Looking at the entirety of Texas Parks and Wildlife Code, 

§12.0011(b)(1) - (4) indicates that TPWD has the responsibility for 

protecting the state's fish and wildlife resources in four ways, three of 

which pertain to providing recommendations to other agencies for 

protection of these resources.  As discussed in another response, TCEQ and 

TPWD have agreed on a process for implementing the requirements of 

Texas Parks and Wildlife Code, §12.0011(b), and therefore no changes have 

been made in response to this comment. 

 

TPWD commented that the protection of both state parks and fish and wildlife resources 

are also important to the Texas economy, and provided data to support its comment.  

TPWD concluded that the proposed rules would impact TPWD's ability to protect these 
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important parts of the Texas economy, and this result is not required or authorized by 

TWC, §5.115.  This statute does not provide TCEQ the authority to restrict the statutory 

jurisdiction, duties, and responsibilities of TPWD through adoption of administrative 

rules. 

 

The commission respectfully disagrees with this comment.  TCEQ 

appreciates the importance of protection of natural resources to the Texas 

economy.  TCEQ also protects these natural resources by conducting 

permitting and enforcement of activities that affect air and water quality, 

and waste disposal to minimize the possibility of any adverse impact to the 

environment.  The adoption of these procedural rules regarding contested 

case hearings, together with the process for consideration of comments by 

TPWD in the permitting process, does not restrict the statutory jurisdiction, 

duties, and responsibilities of TPWD or any other state agency responsible 

for protection of natural resources.  The comment process was specifically 

authorized by the legislature, and TCEQ has a robust comment and 

response process for comments made by TWPD and other state agencies.  

See discussion elsewhere in this preamble regarding TCEQ's obligation to 

ensure that TWC, §11.147 requirements are still met regardless of whether 

TPWD is a party. 
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UT commented that it is ironic that, in this rulemaking, the commission is repealing the 

previously ill-considered limitation on participation by the commission's own executive 

director in its contested case proceeding, while at the same time proposing to implement 

an over-broad and unnecessary set of limitations on state agencies not required by the 

narrow wording of amended TWC, §5.115(b).  Limiting party participation impairs the 

commission's decision making ability, as the commission has already experienced when 

the executive director did not participate in hearings.  The commission should use that 

experience and not apply limitations on state agency participation in circumstances that 

are neither required nor authorized. 

 

The commission acknowledges the comment, but no changes were made to 

the rules in response to this comment.  The policy changes regarding 

participation of the executive director and state agencies in HB 2694, 

Article 10 were established by the legislature.  This rulemaking implements 

both of those changes.  The legislature is presumed to understand the 

effects that statutes will have when implemented by the appropriate state 

agencies.  While HB 2694 clarifies that the executive director's role is a 

more active one than under the statutes in effect during the past ten years.  

HB 2694 also provides that a state agency's role is to provide comments, 

which are also an important part of the process.  The changes made by HB 

2694, Article 10 may not in fact be "ironic," but can reasonably be viewed as 
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a deliberate effort by the legislature to balance limited state resources while 

preserving the contested case hearing process. 

 

TWA commented that the rules will impact private landowners who may be affected by 

the permit or water right permitting and impact their ability to coordinate with state 

agencies and participate effectively in the process. 

 

No changes were made to the rules in response to this comment.  TWA does 

not explain the way in which a state agency would help or coordinate with 

private landowners in a contested case hearing in which individual's 

property could be affected.  However, the limitations on state agencies in 

these amended rules do not affect private landowners' ability to participate 

in the contested case hearing process.  Additionally, under certain 

circumstances OPIC may participate in a contested case hearing, which may 

help a private landowner more effectively participate in the contested case 

hearing process. 

 

NWF/Sierra commented that the fiscal notes for the proposed rules are incomplete and 

inadequate, and fail to consider the fiscal implications to units of state government of 

depriving them of the ability to protect property interests entrusted to their care. 
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In addition to the discussion elsewhere regarding property interests of state 

agencies, the commission responds that it respectfully disagrees with this 

comment.  The commenters did not identify any specific fiscal implications 

that they think would exist if these rules are adopted, and therefore 

provided no basis for their statement that the fiscal note was incomplete 

and inadequate.  Further, while other commenters expressed concern 

about protection of state property interests, none provided any comments 

that identified any issues with the fiscal note.  

 

As stated in the fiscal note, historically state agencies have not participated 

as parties in contested case hearings, and the primary one that has 

participated, TPWD, only did so in a small number of water right permit 

application hearings.  The right of state agencies to provide comments on 

an application still exists under the statute and the rules as amended.  

TPWD, in particular, has a well-defined process for presenting its 

comments to the commission, as discussed elsewhere in this preamble.  

Technical requirements in commission rules and established permit 

provisions have not changed under this rulemaking.  They are designed to 

be protective of human health, safety, and the environment.  They do not 

authorize the creation of a nuisance or allow a permittee to damage 

property.  Additionally, both TCEQ and TPWD are charged with protecting 
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the state's natural resources.  Pursuant to TWC, §11.147(g), regarding water 

rights permits, regardless of whether TPWD participates as a party, the 

commission is required to assess the impact of new appropriations on in-

stream flows and inflows to bays and estuaries (and in some cases habitat) 

and add special conditions to the permit to maintain in-stream flows and 

inflows to bays and estuaries.  Finally, a state agency's right to file a 

complaint with the commission if it believes property entrusted to its care 

was being impacted by a facility under the commission's jurisdiction, is 

unchanged. 

 

Caddo Lake recommended that if these rules are adopted to limit any state agency 

participation in contested case hearings, the commission should provide a second 

comment period for state agencies so they have the opportunity to comment on any 

significant changes in the application that occur after the draft permit is issued and on 

any changes in the draft permit, stating that this could be done after the proposal for 

decision issued. 

 

No changes were made to the rules in response to this comment.  Because a 

proposal for decision is issued at the conclusion of the contested case 

hearing, the commission is bound by the record from the hearing, and 

therefore no additional comment period at that point in the timeline is 
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appropriate nor is available under the commission's rules.  A commission 

action on a permit is final at the end of the period for filing a motion for 

rehearing, or if a motion for rehearing is submitted, on the date of the 

order overruling the motion for rehearing or on the date the motion for 

rehearing is overruled by operation of law, §80.273.  Once a permit is final, 

any change to a term, condition, or provision of the permit requires 

compliance with a process for changes to the permit, such as an 

amendment under §305.62, or, for air quality permits, under §116.116. 

 

Caddo Lake recommended that if the commission does not adopt the second comment 

period, the commission should allow state agencies to participate in hearings as neutral 

parties to provide input on such changes or amendments. 

 

No change was made in response to this comment.  The commission has 

determined TWC, §5.115(b) prohibits any participation in the contested case 

hearing process by a state agency, other than as the applicant.  The 

commission has also determined that while a party may be independent, a 

party can never be completely neutral.  Any type of participation would 

either be in support of or in opposition to conditions in or issuance of a 

draft permit.  If the state agency is in support of the permit, its position can 

be thoroughly presented by the applicant.  If the state agency is in 
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opposition to the permit, the statute prohibits its participation. 

 

UT commented that the commission should not extend the new statutory language to 

permits or licenses issued under the Texas Health and Safety Code (air, industrial solid 

and hazardous waste, and low level radioactive waste). 

 

The commission respectfully disagrees and has made no change in response 

to this comment.  As generally discussed elsewhere in this preamble, the 

commission already interprets TWC, Chapter 5, which includes TWC, 

§5.115(b), as applicable to these other permitting and licensing programs.  

The commission acknowledges that the various chapters in the Texas 

Health and Safety Code contain additional requirements regarding public 

participation, which may impact state agencies.  However, the TCEQ was 

created by the legislature to serve as the "umbrella agency" for 

environmental permitting matters and thus TWC, §5.115(b) is applicable to 

the permitting programs in the Texas Health and Safety Code. 

 

Caddo Lake recommended that the rules should be re-opened to make it clear that TWC, 

§5.115 does not apply to decisions on permits and licenses for radioactive materials 

under Texas Health and Safety Code, Chapter 401. 
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The commission respectfully disagrees and has made no changes to the 

rules in response to this comment.  TWC, §5.115 provides a uniform 

standard for participating in a contested case hearing in the air, waste, and 

water programs consolidated at the TCEQ's predecessor agency, the Texas 

Natural Resource Conservation Commission, and reflects the commission's 

traditional standard for participation in a contested case hearing.  This 

uniform standard has been extended to the radioactive material licensing 

program since it was transferred to the TCEQ. 

 

In 2007, the legislature transferred the entirety of authority to issue 

radioactive material storage, processing, and disposal licenses to TCEQ in 

SB 1604, which amended Texas Health and Safety Code, §401.114(a), as 

follows:  "{b}efore the commission grants or renews a license to process or 

dispose of low-level radioactive waste from other persons, the commission 

shall give notice and shall provide an opportunity for a public hearing in the 

manner provided by the commission's formal hearing procedure and 

Chapter 2001, Government Code." 

 

The formal hearing procedure for TCEQ is found in Chapter 55, Subchapter 

G as promulgated under TWC, §5.115 and other sections in the TWC.  This 

rule has been in effect since TWC, §5.115(a) was established in 1995 in SB 
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1546 subsequent in time to the codification of the definition of "person 

affected" in Texas Health and Safety Code, §401.003.  Since the enactment 

of SB 1604 in 2007, TCEQ has consistently maintained that the "affected 

person" standard in TWC, §5.115 and commission rule applies to 

radioactive material licenses.  While TWC, Chapter 401 does offer a 

definition of "person affected," the applicable rules for making the 

determination of whether a hearing request should be granted are found in 

the current procedural rules applicable to radioactive material licenses in 

§§55.251(c), 55.252 and 55.256(c).  

 

Caddo Lake commented that the commission should advise the United States 

Environmental Protection Agency (EPA) of the proposed changes to make sure EPA will 

not reevaluate the authorizations EPA has provided to Texas for air, water, waste, and 

injection well permitting programs. 

 

The commission acknowledges the comment.  All of TCEQ's rules, from 

pending rule proposals to adopted rules, are on TCEQ's Web site at:  

http://www.tceq.texas.gov/rules/rules_rulemaking.html.  Additionally, all 

proposed and adopted rules are published in the Texas Register.  EPA may 

comment on any rule during the comment period.  Several of the 

Memorandum of Agreements, including those regarding the Underground 
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Injection Control Program and the Texas Pollutant Elimination System 

program, between the EPA and TCEQ require that the TCEQ provide the 

EPA with a timely opportunity for meaningful involvement and input in 

developing rules.  Similarly, EPA is afforded notice and comment 

opportunity for rules that are proposed as revisions to the State 

Implementation Plan.  The EPA is afforded this opportunity during the 

comment period.  These rules are not a basis for the air quality permitting 

program approvals or the State Implementation Plan, and the rules are not 

part of the State Implementation Plan.  The commission has no reason to 

expect that this rulemaking will trigger any reevaluation of the approved 

programs by EPA since no comments were submitted by EPA regarding this 

rulemaking project. 
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SUBCHAPTER G: ACTION BY THE EXECUTIVE DIRECTOR 

§50.139 

 

Statutory Authority 

The amendment is adopted under Texas Water Code (TWC), §5.013, concerning General 

Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103 , concerning Rules, which 

requires the commission to adopt rules necessary to carry out its powers and duties; 

TWC, §5.105, concerning General Policy, which provides the commission with the 

authority to establish and approve all general policy of the commission by rule; TWC, 

§5.115, concerning Persons Affected in Commission Hearings; Notice of Application, 

which defines affected person and establishes notice requirements; TWC, §5.228, 

concerning Appearances at Hearings, which establishes the executive director's 

authority to participate in contested case hearings; TWC, §5.315, concerning Discovery 

in Cases Using Prefiled Testimony, which defines discovery deadlines in cases using 

prefiled testimony; TWC, §5.311, concerning Delegation of Responsibility, which 

provides that the commission may delegate hearings to the State Office of 

Administrative Hearings; and TWC, §5.556, concerning Request for Reconsideration or 

Contested Case Hearing, which establishes requirements for requests for 

reconsideration and contested case hearings.  
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Additionally, the amendment is adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011.  The 

amendment is also adopted under Texas Government Code, Chapter 311. 

 

The amendment implements TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§50.139. Motion to Overturn Executive Director's Decision. 

 

(a) The applicant, public interest counsel or other person may file with the chief 

clerk a motion to overturn [of] the executive director's action on an application or water 

quality management plan (WQMP) update certification. Notwithstanding any other law, 

a [A] state agency, except a river authority, may not file a motion to overturn the 

executive director's action on an application that was received by the commission on or 

after September 1, 2011 unless the state agency is the applicant. Wherever other 

commission rules refer to a "motion for reconsideration["]," that term should be 
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considered interchangeable with the term "motion to overturn executive director's 

decision."  

 

(b) A motion to overturn must be filed no later than 23 days after the date the 

agency mails notice of the signed permit, approval, or other action of the executive 

director to the applicant and persons on any required mailing list for the action.  

 

(c) A motion to overturn must be filed no later than 20 days after the date 

persons who timely commented on the WQMP update are notified of the response to 

comments and the certified WQMP update. A person is presumed to have been notified 

on the third day after the date the notice of the executive director's action is mailed by 

first class mail.  

 

(d) An action by the executive director under this subchapter is not affected by a 

motion to overturn filed under this section unless expressly ordered by the commission.  

 

(e) With the agreement of the parties or on their own motion, the commission of 

the general counsel may, by written order, extend the period of time for filing motions to 

overturn and for taking action on the motions so long as the period for taking action is 

not extended beyond 90 days after the date the agency mails notice of the signed permit, 

approval, or other action of the executive director.  
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(f) Disposition of motion.  

 

(1) Unless an extension of time is granted, if a motion to overturn is not 

acted on by the commission within 45 days after the date the agency mails notice of the 

signed permit, approval, or other action of the executive director, the motion is denied.  

 

(2) In the event of an extension, the motion to overturn is overruled by 

operation of law on the date fixed by the order, or in the absence of a fixed date, 90 days 

after the date the agency mails notice of the signed permit, approval, or other action of 

the executive director.  

 

(g) When a motion to overturn is denied under subsection (f) of this section, a 

motion for rehearing does not need to be filed as a prerequisite for appeal. Section 

80.272 of this title (relating to Motion for Rehearing) and Texas Government Code, 

§2001.146, regarding motions for rehearing in contested cases do not apply when a 

motion to overturn is denied. If applicable, the commission decision may be subject to 

judicial review under Texas Water Code, §5.351, or Texas Health and Safety Code, 

§§361.321, 382.032, or 401.341.   
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) 

adopts amendments to §§55.103, 55.201, 55.203, and 55.256.  The commission adopts 

the rules without changes as published in the November 18, 2011, issue of the Texas 

Register (36 TexReg 7764) and will not be republished. 

 

Background and Summary of the Factual Basis for the Adopted Rules 

In 2011, the 82nd Legislature passed House Bill (HB) 2694, relating to the continuation 

and functions of the TCEQ.  The changes in law became effective September 1, 2011.  HB 

2694, Article 10 includes changes to the contested case hearings process of the TCEQ.   

 

HB 2694, §10.01 and §10.05(a):  Limitations for State Agencies 

HB 2694, §10.01 amends Texas Water Code (TWC), §5.115(b) by adding language that a 

state agency receiving notice under this subsection may submit comments to the 

commission, but may not contest the issuance of a permit or license by the commission.  

This section further adds that for the purposes of this subsection, "state agency" does 

not include a river authority.  HB 2694, §10.05(a) provides instructive language 

regarding the effective date for applicability. 

 

The change to TWC, §5.115(b) provides that state agencies receiving notice under this 

particular subsection may comment on, but not contest, the issuance of a permit or 

license issued by the commission.  TWC, §5.115(b) lists the general powers and duties of 
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the commission that apply to the commission's air, water, and waste permitting 

programs.  TWC, §5.115(a) specifies that it applies to contested cases arising under the 

commission's air, water, or waste programs.  Because TWC, §5.115(b) is in Subchapter D 

and also follows and builds upon TWC, §5.115(a), it is reasonable to conclude that the 

changes to TWC, §5.115(b) are also intended to apply to contested cases for air quality, 

water quality, water rights, and waste applications. 

 

HB 2694, §10.02 and §10.04:  Executive Director Participation 

HB 2694, §10.02 amends TWC, §5.228(c) and (d) to require the executive director to 

participate as a party in contested case hearings.  That section also states that the 

executive director's role in the hearing is to provide information to complete the 

administrative record and support the executive director's position developed in the 

underlying proceeding, and deletes the limitation that the executive director may testify 

for the sole purpose of providing information to complete the administrative record. 

 

HB 2694, §10.04 deletes TWC, §5.228(e) which prohibited the executive director from 

assisting a permit applicant in meeting its burden of proof in a hearing at the State 

Office of Administrative Hearings (SOAH) unless the permit applicant was in a category 

of permit applicants that the commission had designated as eligible to receive 

assistance. 
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HB 2694, §10.03:  Discovery  

HB 2694, §10.03 adds new TWC, §5.315 which provides that in a contested case hearing 

held by SOAH that uses prefiled written testimony, all discovery must be completed 

before the deadline for the submission of that testimony.  Further, this section clarifies 

that water and sewer ratemaking proceedings are exempt from this requirement.  

 

HB 2694, §10.05(b) 

HB 2694, §10.05(b) states that the changes in law made in HB 2694, Article 10 apply to 

proceedings before SOAH that are pending or filed on or after September 1, 2011.  

Therefore, the changes in HB 2694, §§10.02 - 10.04 will apply to these contested case 

hearings. 

 

Rule Amendments 

Implementation of HB 2694, Article 10 includes changes to commission rules in 30 TAC 

Chapters 50, 55, and 80, and the changes to all chapters are concurrently adopted by the 

commission under Rule Project Number 2011-030-080-LS.  HB 2694, §10.01 and 

§10.05(a) is implemented through amendments to §50.139, Motion to Overturn 

Executive Director's Decision; §55.103, Definitions; §55.201, Requests for 

Reconsideration or Contested Case Hearing; §55.203, Determination of Affected Person; 

§55.256, Determination of Affected Person; and §80.109, Designation of Parties. 
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HB 2694, §§10.02, 10.04, and 10.05(b) is implemented through amendments to §80.17, 

Burden of Proof; §80.108, Executive Director Party Status in Permit Hearings; §80.109, 

Designation of Parties; §80.117, Order of Presentation; §80.131, Interlocutory Appeals 

and Certified Questions; §80.257, Pleadings Following Proposal for Decision; and 

§80.261, Scheduling Commission Meetings. 

 

HB 2694, §10.03 and §10.05(b) are implemented through an amendment to §80.151, 

Discovery Generally. 

 

Section by Section Discussion 

The commission adopts amendments to §§55.103, 55.201, 55.203, and 55.256 to 

implement HB 2694, §10.01 and §10.05(a), which made changes to TWC, §5.115(b) by 

adding language that provides that state agencies, except river authorities, receiving 

notice under this subsection may submit comments to the commission, but may not 

contest the issuance of a permit or license by the commission.   

 

The commission amends §55.103, Definitions, by adding text that limits the state 

agencies who may be affected persons.  Specifically, the changes provide that 

notwithstanding any other law, state agencies, except river authorities, may not file 

requests for contested case hearing or reconsideration, nor be considered an affected 

person or named a party, or otherwise contest the issuance of a permit or license on an 
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application received by the commission on or after September 1, 2011, unless the state 

agency is the applicant. 

 

The commission amends §55.201, Requests for Reconsideration or Contested Case 

Hearing, by adding language to subsections (e) and (h) that prohibits state agencies, 

except river authorities, from filing a request for reconsideration or motion for 

rehearing. 

 

The commission amends §55.203(b), Determination of Affected Person, by adding 

language that provides that except as provided by §55.103, governmental entities, 

including local governments and public agencies, with authority under state law over 

issues raised by the application may be considered affected persons. 

 

The commission amends §55.256(b), Determination of Affected Person, by adding 

language that provides that except as provided by §55.103, governmental entities, 

including local governments and public agencies, with authority under state law over 

issues raised by the application may be considered affected persons. 

 

Final Regulatory Impact Analysis Determination  

The commission reviewed the rulemaking action in light of the regulatory analysis 

requirements of Texas Government Code, §2001.0225, and determined that the action is 
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not subject to Texas Government Code, §2001.0225 because it does not meet the 

definition of a "major environmental rule" as defined in that statute.  A "major 

environmental rule" is a rule the specific intent of which is to protect the environment or 

reduce risks to human health from environmental exposure, and that may adversely 

affect in a material way the economy, a sector of the economy, productivity, competition, 

jobs, the environment, or the public health and safety of the state or a sector of the state. 

The amendments to Chapter 55 are not specifically intended to protect the environment 

or reduce risks to human health from environmental exposure.  The primary purpose of 

the rulemaking is to implement HB 2694, which made changes to the commission's 

contested case hearings process.  The amendments are procedural in nature and no 

fiscal impact is expected if these amendments are adopted.  Therefore, this rulemaking 

action does not affect in a material way the economy, a sector of the economy, 

productivity, competition, jobs, the environment, or the public health and safety of the 

state or a sector of the state.  

 

As defined in the Texas Government Code, §2001.0225 only applies to a major 

environmental rule, the result of which is to: exceed a standard set by federal law, unless 

the rule is specifically required by state law; exceed an express requirement of state law, 

unless the rule is specifically required by federal law; exceed a requirement of a 

delegation agreement or contract between the state and an agency or representative of 

the federal government to implement a state and federal program; or adopt a rule solely 
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under the general powers of the agency instead of under a specific state law.  This 

rulemaking action does not meet any of these four applicability requirements of a 

"major environmental rule."  Specifically, the adopted amendments to Chapter 55 were 

developed to implement HB 2694.  This rulemaking action does not exceed an express 

requirement of state law or a requirement of a delegation agreement, and was not 

developed solely under the general powers of the agency, but was specifically authorized 

under the specific sections listed in the Statutory Authority sections listed elsewhere in 

this preamble. 

 

The commission invited public comment regarding the draft regulatory impact analysis 

determination during the public comment period.  No comments were received on the 

draft regulatory impact analysis determination. 

 

Takings Impact Assessment 

The commission evaluated the amendments and performed an assessment of whether 

Texas Government Code, Chapter 2007, is applicable.  The primary purpose of the 

rulemaking is to implement HB 2694, which made changes to the commission's 

contested case hearings process.  The adopted amendments are procedural in nature, 

and therefore promulgation and enforcement of the rulemaking will not burden private 

real property.  The amendments do not affect private property in a manner that restricts 

or limits an owner's right to the property that would otherwise exist in the absence of a 
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governmental action.  Consequently, this rulemaking action does not meet the definition 

of a taking under Texas Government Code, §2007.002(5).   

 

Consistency with the Coastal Management Program 

The commission has reviewed this action and found that the action will not adversely 

affect any applicable coastal natural resource areas identified in the Texas Coastal 

Management Program.  The amended rules update the commission's contested case 

hearing process and do not approve or authorize an action listed in 30 TAC §281.45, 

Actions Subject to Consistency With the Goals and Policies of the Texas Coastal 

Management Program. 

 

The commission invited public comment regarding the consistency with the coastal 

management program during the public comment period.  No comments were received 

on the CMP. 

 

Public Comment 

The commission held a public hearing on December 12, 2011.  The comment period 

closed on December 19, 2011, for the three chapters that were opened for comment as 

part of this rulemaking project.  The commission received comments from Caddo Lake 

Institute (Caddo Lake), Texas Chapter of the Coastal Conservation Association (CCA), 

General Land Office and School Land Board (GLO/SLB), National Wildlife Federation 
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and the Lone Star Chapter of the Sierra Club (NWF/Sierra), Office of Public Interest 

Counsel of the Texas Commission on Environmental Quality (OPIC), Texas Chemical 

Council (TCC), Texas Parks and Wildlife Department (TPWD), Lone Star Chapter of the 

Solid Waste Association of North America (TxSWANA), and the University of Texas 

System (UT).  TCC supported the proposed changes.  TxSWANA supported the proposed 

changes to §80.151, but suggested adding additional preamble language regarding that 

rule.  OPIC generally agreed with the proposed changes to the rules regarding executive 

director participation as a party, and suggested change to a section not open for 

comment.  However, OPIC did not concur with the proposed changes to rules regarding 

the role of a state agency and discovery.  All other commenters generally disagreed with 

the proposed rules regarding the role of a state agency and suggested withdrawal of or 

changes to the proposed rules. 

 

Response to Comments 

TCC supports the limitation of a state agency to contest TCEQ permits when that agency 

is not the permit applicant, stating it is a waste of valuable state resources since TCEQ 

must make a final determination that the permit application meets all administrative, 

technical, and regulatory requirements.  TCC stated that excessive challenges to permits 

through the contested case hearing process significantly delays permit issuance and 

stymies economic growth and business development in Texas. 
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The commission appreciates the support.  No changes were made in 

response to this comment. 

 

OPIC commented that its review of case law suggests that the amendment to TWC, 

§5.115(b) may be unconstitutional, and therefore there may be significant legal risk with 

the proposed rules.  To remedy its concern over the constitutionality of prohibiting state 

agencies from contesting the issuance of a permit,  OPIC recommends that the 

commission interpret that amended TWC, §5.115(b) does not apply to situations where 

the State acts as a property owner and  would otherwise be deemed an “affected person” 

under the factors in current commission rules.  Additionally, OPIC recommends that the 

rules be revised to draw a distinction between state agencies acting in their role as 

property owners, and those acting pursuant to their general authority.   Specifically, 

state agency participation should be restricted only when acting under general authority 

but not when acting as a property owner. 

 

In support of its concern and suggested language, OPIC discussed case law regarding the 

legislature's lack of power to restrict the constitutionally-derived rights of the state, state 

agencies, or its political subdivisions.  Further, OPIC stated that Texas Constitution, 

Article XVI, §59(a) declares the state's interest in land and water "public rights and 

duties" and, therefore, stated that it can be argued that §59 creates a constitutionally 

protected property right for the state.  According to OPIC's interpretation of the 
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Constitution and case law, the limitation on a state agency's participation in contested 

case hearings in the statute may interfere with the state's property rights to such a 

degree as to present a constitutional problem. 

 

The commission acknowledges this comment.  The commission presumes 

the statute is constitutional because, according to the Code Construction 

Act, Texas Government Code, §311.021, it is presumed that when the 

legislature enacts a statute it intends that the statute complies with the 

Texas constitution.  A statute is presumed constitutional unless declared 

unconstitutional by a court of competent jurisdiction and that decision 

becomes final.  OPIC is recommending an interpretation that is not 

supported by the language of the statute.  To distinguish whether an agency 

is acting pursuant to general authority or as property owner would be 

difficult to implement and would require significant interpretation.  There 

is nothing in the statutory language or the legislative intent to support such 

an approach.  These rules do not impact the constitutionally derived rights 

of state agencies.  There are no procedural due process rights with regard to 

permits, and there is no right to a specific process, particularly to a 

contested case hearing.  Further, while the authority cited for commenters' 

assertions are set forth in the Texas Constitution, such as Texas 

Constitution, Article XVI, §59a and art. XIV, §1, these sections do not create 
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a right to a special process for the agencies.  In fact, no such special 

provision is made in statute either.  "Unless the rights or duties of the 

agency are expressly provided in the constitution or by statute, case law 

provides that agencies do not have rights accorded to individuals such as 

due process or equal protection.  Municipal corporations and other 

government subdivisions derive their existence and powers from legislative 

enactments and are subject to legislative control and supremacy.  

Consequently, they cannot use the sword of the due-process-of-law and 

other provisions of Article I to invalidate the laws that govern them" (See 

McGregor v. Clawson, 506 S.W.2d 922, 929 (Tex. Civ. App. - Waco 1974, no 

writ); Boyett v. Calvert, 467 S.W.2d 205, 210 (Tex. Civ. App. - Austin 1971, 

writ ref'd, n.r.e.)).  No changes were made in response to the comments. 

 

GLO/SLB commented that because the statutory language of TWC, §5.115(b) is 

ambiguous in a way that could jeopardize the ability of the state's executive agencies to 

perform their legal duties and property stewardship, the commission is urged to obtain 

an opinion from the Texas Attorney General before the final adoption of the rules 

implementing this statute. 

 

The commission acknowledges the comment.  The commission has 

determined that the statute is not ambiguous, and is proposing adoption of 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000301&docname=TXCNART1S19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1995114730&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=4BCEC9D0&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01
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these rules based on its interpretation of the statute.  The purpose of an 

Attorney General Opinion is to obtain clarity on the meaning of the law.  

The commission is provided the authority to interpret the statutes under its 

jurisdiction, and has determined the statute is not ambiguous; therefore, it 

has determined it is not necessary to request an opinion.  No changes were 

made in response to this comment. 

 

Caddo Lake opposes the rules, stating that they go well beyond what is required under 

the bill with regard to the extending the rules to water rights, the scope of the possible 

interpretation of what constitutes a state agency, and the failure to provide reasonable 

alternatives for needed input from state agencies.  Based on this, the commission should 

withdraw the proposed rules and begin a new process, working with state agencies to 

develop a new proposal.  NWF/Sierra commented that the commission should not 

pursue rulemaking to implement TWC, §5.115(b), and should not do so at the time 

without further meetings and discussions to explore the implications of doing so.  

NWF/Sierra commented that the limitations on state agency participation in these rules 

are inconsistent with existing law and exceed the scope of the amended TWC, §5.115(b), 

and the commission should either not pursue rulemaking on this statutory change or 

should only adopt rules that reference the specific statutory language used by the 

legislature.  UT stated that the rule package as drafted goes far beyond the revisions 

needed to implement the statutory change and does not adequately address ambiguities 
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created by the legislature.  CCA requested that the commission withdraw the proposed 

changes to §55.103 and §80.109, as well as any other rules which reference those 

sections because they are not authorized by statute. 

 

OPIC commented that the rules improperly limit the participation of state agencies with 

specific statutory authority to participate in contested case hearings on water rights 

applications.  OPIC cited to the Code Construction Act which provides that unless the 

general, later enacted statute demonstrates a manifest intent to repeal other conflicting 

sections of the code, the specific provision will act as an exception to the general rule. 

 

GLO/SLB commented that the commission has gone beyond the proper interpretation 

of amended TWC, §5.115(b) by proposing an unnecessarily broad reading of the 

limitation on state agencies.  The rules appear to exclude every state agency (other than 

river authorities) from participating in a contested case hearing, even if the issuance of 

an air, water, or waste disposal permit would have direct effects on real property 

interests of the State of Texas represented by such agencies.  Similarly, TWA commented 

that the rules overstep the authority provided under HB 2694 by excluding state 

agencies, even if those agencies are the owners of property affected by the permits, or 

agencies with specific jurisdiction over matters impacted by permits, including those 

agencies with specific statutory authority regarding water rights applications. 
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The commission disagrees that the rules go beyond the changes to TWC, 

§5.115(b) and therefore declines to withdraw the proposed rules that 

implement the statute.  State agencies are given wide latitude to interpret 

the statutes in their jurisdiction, therefore, the commission determined 

that it would be appropriate to carry out its interpretation of TWC, 

§5.115(b) via rulemaking.  As discussed elsewhere in this preamble, the 

commission's interpretation is supported by application of the Code 

Construction Act, Texas Government Code, Chapter 311 to the statutes 

under its jurisdiction.  No changes were made in response to these 

comments. 

 

TPWD recommended that the commission not adopt the proposed amendments to 

§§50.139, 55.103, 55.201(e) and (h), 55.203(b), 55.256(b) and 80.109(b)(5) - (7) because 

HB 2694 does not include a requirement to adopt rules to implement the changes to 

§5.115(b).  In addition, these rule changes are not necessary because the commission can 

consider state agency participation on a case by case basis, which would allow for the 

development of an administrative record for potential appeal by the protesting state 

agency. 

 

The commission respectfully disagrees with this comment, and no changes 

have been made to the rules.  The commission determined that it would be 
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appropriate to document its interpretation of TWC, §5.115(b) via 

rulemaking.  TWC, §5.115(b) does not provide a mechanism for the 

commission to consider state agency participation on a case by case basis; 

the statute unambiguously states that state agencies may not contest the 

issuance of a permit or license.  It would be contrary to the plain meaning of 

the statute if the commission was to evaluate state agency participation on a 

case by case basis, and, therefore, no evaluation criteria were included in 

the proposed rules.  Additionally, the administrative record on appeal 

includes the executive director's response to comments, so any concerns 

raised by a state agency in comments to TCEQ are documented. 

 

Caddo Lake commented that these rules, taken together, have been drawn as blanket 

prohibitions on state agencies to take steps they believe are needed to protect their 

interests and responsibilities.  The rights of state agencies as property owners and the 

duties of state agencies to protect state resources are clear under the Texas Constitution 

and other Texas laws.  Any effort to limit these rights and responsibilities should be read 

narrowly to protect the state's interests.  In some cases, the implementation of HB 2694 

is being proposed in a fashion that creates direct conflicts with other state laws, instead 

of seeking ways to implement the goals of the different laws. 
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TPWD commented that the changes to TWC, §5.115(b), must be construed in a manner 

consistent with the Code Construction Act, which presumes that the legislature intends 

that the entire statute is to be effective, intends a just and reasonable result, and intends 

the public interest is favored over any private interests, and this is also true even if TWC, 

§5.115(b) applies to water right applications.  The Code Construction Act also provides 

that words and phrases shall be read in context and construed according to the rules of 

grammar and common usage, and that courts should read the statute as a whole and 

interprets it in order to give effect to every part.  No sentence, clause, or word should be 

rendered superfluous, and interpreting should aim to harmonize conflicting provisions.  

There is no manifest intent that the general provision prevail over the specific, and that 

HB2694 does not express any intent to address, change, or repeal TWC, §11.132 and 

§11.147 or Texas Parks and Wildlife Code, §12.0011(b) and §12.024(c), and both provide 

independent authority for TPWD to be a party to water right applications and to present 

evidence to the TCEQ.  These statutes remain in effect and TCEQ should not repeal these 

by implication.  If statutes can be harmonized, and effect given to each when so 

considered, there is no repeal by implication.  These specific statutes control over the 

general TWC, §5.115(b). 

 

CCA opposes the amendments to §55.103 and §80.109.  The rules effectively amend 

TWC, §5.115(a) to exclude state agencies from the definition of affected persons, 

although HB 2694 did not change subsection (a).  CCA and NWF/Sierra commented 
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that the new text in TWC, §5.115(b) does not say that a state agency may not request or 

participate in a contested case hearing, or provide evidence on permit terms that would 

protect state resources.  Rather, it only states that an agency "may not contest the 

issuance of a permit," which is that it may not argue that the commission should not 

issue a permit on any terms or seek to overturn a commission-approved permit.  CCA 

commented that this interpretation is consistent with other relevant statutes because 

statutes should be construed to harmonize with other relevant laws, if possible.  

NWF/Sierra commented that the rules create unnecessary conflicts with existing 

statutes. 

 

CCA states that the proposed rules effectively repeal TWC, §11.147(f) and Texas Parks 

and Wildlife Code, §12.024(c), and amend TWC, §5.115(a).  CCA commented that these 

sections have not been repealed or amended and cited case law for its comment that 

repeal or amendment of statutes by implication is disfavored, and that unless an older 

statute is explicitly repealed or amended by a new law, the old law and the new law 

should be harmonized, if possible.  CCA states that, in this case, there is an 

interpretation that harmonizes the old and new statutes.  NWF/Sierra commented that 

the rules unnecessarily create a direct conflict with TWC, §11.147(f) and Texas Parks and 

Wildlife Code, §12.024(c), and cannot co-exist with those statutes which provide that 

TPWD and Texas Water Development Board (TWDB) are, when so requested, full 

parties in hearings regarding water rights applications.  The result is that if these 
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agencies are denied full party status, then those statutes would be rendered 

meaningless.  NWF/Sierra also stated that a harmonized interpretation is necessary in 

order to be consistent with the commission's existing rules for notice of water rights 

permits and amendment applications. 

 

NWF/Sierra concluded that TCEQ has put itself in the untenable position of implying 

the repeal of various existing statutes and implying authority to limit the actions of sister 

state agencies, including actions that those agencies have been legislatively directed to 

perform.  NWF/Sierra commented that the commission should not infer a grant of 

rulemaking authority from the legislature that would place TCEQ in the position of 

deciding that statutes expressly granting participation rights to other state agencies have 

been implicitly repealed.  NWF/Sierra states that actual statutory language used by the 

legislature controls in interpreting legislation, and, in this instance, in determining what 

permits or licenses the limitation applies to and the nature of that limitation.   

 

No change has been made in the rules in response to these comments.  The 

commission has determined that the amended TWC, §5.115(b) is clear and 

unambiguous, and therefore state agencies, other than river authorities, 

are prohibited from contesting the issuance of a permit or license.  This is 

implemented by adopting rules that do not allow any participation by these 

agencies in requesting a hearing; participating as a party as an affected 
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person or statutory party; or filing a motion to overturn, request for 

reconsideration, or motion for rehearing regarding any permit or license by 

the TCEQ.  Any difference in opinion regarding a term or condition in a 

draft permit is considered to be contesting the issuance of that permit.  

Because the draft permit is prepared by the commission staff and generally 

agreed upon by applicants prior to notice, state agencies who are applicants 

can be parties to any contested cases regarding those applications. 

 
The amendment to TWC, §5.115(b) provide that a state agency that receives 

notice under this subsection may submit comments to the commission in 

response to this notice.  Notably the legislature did not provide the 

commission with any statutory text that suggests criteria should be 

established for when state agencies could be a party, other than as a 

commenter.  Therefore, if the commission allowed state agencies to be 

parties to contest some applications, then this portion of the amendment 

would be rendered meaningless. 

 

To determine whether the legislature intended for state agencies to not be 

able to appeal, every word, phrase, and expression must be read as if it were 

deliberately chosen.  The first part of the language says that state agencies 

may submit comments but may not contest.  If they could also participate in 
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a contested case hearing, the legislature would have said that since they 

enumerated the ways in which state agencies could participate in the 

process.  If they intended the phrase "may not contest" to mean only that 

they "may not appeal," they would have said so and would not have needed 

to state that state agencies may submit comments. 

 
In addition to the plain language analysis, the commission also considered 

other provisions of the Code Construction Act.  The rules of  statutory 

construction provide that when the plain language of a statute does not 

clearly convey the legislature's intent, additional construction aids may be 

relied upon, such as the objective of the law, the legislative history, the 

consequences of a particular construction, the administrative construction 

of the statute, and its caption or preamble (See Tex. Gov't Code Ann. 

§311.023 (West 2005); Galbraith Eng'g Consultants, Inc. v. Pochucha, 290 

S.W.3d 863, 867 - 68 (Tex.2009)).  The prohibition on state agencies 

contesting the issuance of a permit or license was originally proposed in HB 

3037, 82nd Legislature, (2011); however, HB 3037 did not include the 

exclusion for river authorities that is found in the language adopted in HB 

2694.  Because the legislature considered the provision prohibiting all state 

agencies from contesting the issuance of a permit or license, but then 

rejected that in favor of adding the sole exclusion of river authorities, it is 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=4644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021288380&serialnum=2019228485&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FE6393D2&referenceposition=867&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=4644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021288380&serialnum=2019228485&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FE6393D2&referenceposition=867&rs=WLW12.01
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clear that the legislature intended the term "state agency" to include all 

agencies other than river authorities. 

 

Moreover, the commission finds that the objective of the amended TWC, 

§5.115(b) is to limit the participation of state agencies in contested case 

hearings in order to promote judicious use of state resources.  This 

legislation was enacted during a year in which all state agencies were facing 

budget cuts.  The testimony from the floor debate makes it clear that the 

legislature was against state agencies using limited state resources to 

oppose each other.  See House Journal, 82nd, at 2037 (April 20, 2011).  

Additionally, a bill analysis for HB 3037 in which the changes to contested 

case hearings originally resided, before it was merged into HB 2694, 

provides  "{w}hen a contested case is referred to the SOAH by TCEQ at the 

end of a lengthy and inclusive public participation process, an 

administrative law judge presides over the hearing and considers evidence 

in the form of sworn witness testimony and documents presented as 

exhibits.  Interested parties note that legislation is needed to facilitate the 

permitting process to prevent a waste of state resources by modifying the 

contested case process for environmental permitting." (See Committee 

Substitute House Bill 3037 (emphasis added)). 
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In addition, the history of the statutes provides additional support for the 

commission's interpretation of the applicability of TWC, §5.115.  The TWC 

was enacted by House Bill 343 in 1971.  TWC, Chapter 5, entitled Water 

Rights, set forth the policies and procedures for the operation of what was 

then the Texas Water Rights Commission.  TWC, §5.131 from that 

enactment, entitled Notice of Hearing, provided "{i}f accepted for filing by 

the commission, if required by law, the commission shall set a hearing date 

and issue appropriate notice." Chapter 11 was also enacted by HB 343 but it 

pertained at that time to the TWDB. 

 
In 1977, the TWC was amended by Senate Bill (SB) 1139, which was known 

as the Water Reorganization Act.  The Act created the Department of Water 

Resources which assumed the rights and duties of the Texas Water Rights 

Commission (among other major water agency reorganizations).  New 

TWC, Chapter 5 retained the general provisions for the newly created 

agency and the text set forth above concerning notice was relocated to TWC, 

§5.179(b).  Under SB 1139, the TWDB provisions were moved to TWC, 

Chapter 5.  The specific detailed provisions for water rights were relocated 

to TWC, Chapter 11.  New TWC, §11.132, entitled "Notice of Hearing," 

prescribed specific elements to be contained in a notice for a water rights 

matter.  
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In 1985, the legislature enacted SB 249 which contained new TWC, §5.114 

and §5.115.  Those sections amended and replaced TWC, §5.179.  TWC, 

§5.115 was entitled "Notice of Application."  In addition to the notice of 

application provision, SB 249 also enacted many other provisions under 

TWC, Chapter 5, Subchapter D which are clearly and necessarily applicable 

to all applications filed with the agency:  application filing instructions in 

TWC, §5.114 and §5.116 concerning hearings, TWC, §5.119 which requires 

the commission to be knowledgeable concerning the use, storage, 

conservation of water, and TWC, §5.120 which requires the commission to 

administer the law so as to promote the judicious use of water.  Just as the 

legislature created the former Texas Water Commission, now TCEQ, to 

serve as the "umbrella agency" for environmental permitting matters, (Bill 

Analysis, Committee Substitute House Bill 2694), TWC, Chapter 5 serves as 

the umbrella chapter for laws affecting the entirety of the agency's 

programs.  Amending TWC, Chapter 5 with the intent to apply to all of the 

agency's permitting programs is an efficient and effective way to implement 

a comprehensive change.  

 
The wording of the statute is clear in that it limits participation by all state 

agencies, except river authorities.  The legislature considered whether any 

entities should be exempted from this limitation when it excluded river 
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authorities.  If the legislature had wanted to exclude additional entities such 

as the TPWD or TWDB, or institutions of higher education, it would have 

done so.  The commission finds that its rules provide a reasonable 

construction of the statute that is consistent with the legislature's intent. 

"We should read every word, phrase, and expression in a statute as if it 

were deliberately chosen, and presume the words excluded from the statute 

are done so purposefully." (See Gables Realty Ltd. P'ship v. Travis Cent. 

Appraisal Dist., 81 S.W.3d 869, 873 (Tex. App. - Austin 2002, pet. denied); 

City of Austin v. Quick, 930 S.W.2d 678, 687 (Tex. App. - Austin 1996) 

(citing Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex. 1981)), 

aff'd, 7 S.W.3d 109 (Tex. 1999); See also 2A Norman J. Singer, Sutherland 

Statutory Construction §47.25 (6th ed. 2000) (stating that there is 

generally an inference that omissions from a statute are intentional)). It is 

presumed that the legislature was aware of the background law and acted 

with reference to it (See Acker v. Texas Water Comm'n, 790 S.W.2d 299, 301 

(Tex.1990)).  In ascertaining the scope of an agency's authority, we give 

great weight to the contemporaneous construction of a statute by the 

administrative agency charged with its enforcement (See Tarrant Appraisal 

Dist. v. Moore, 845 S.W.2d 820, 823 (Tex. 1993)).  If the meaning of a 

statute is doubtful or ambiguous, we will give serious consideration to the 

construction given it by the governmental body charged with its 

http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=81+S.W.3d+869&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=930+S.W.2d+678&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=618+S.W.2d+535&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=7+S.W.3d+109&scd=TX
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025914497&serialnum=1990073278&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=04D38F2B&referenceposition=301&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025914497&serialnum=1990073278&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=04D38F2B&referenceposition=301&rs=WLW12.01
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enforcement or administration (See City of Austin v. Hyde Park Baptist 

Church, 152 S.W.3d 162, 166 (Tex. App.-Austin 2004, no pet.)). 

 
If TPWD has been the primary agency that has contested permit 

applications, then there is no purpose for the legislature to prohibit other 

agencies from participation but allow participation by the primary one that 

has contested permit applications.  Construction of a statute must be 

consistent with its underlying purpose and the policies it promotes (See 

Northwestern Nat. County Mut. Ins. Co. v. Rodriguez (App. 4 Dist. 2000) 18 

S.W.3d 718, review denied). 

 
Caddo Lake commented that the commission misinterpreted the changes to TWC, §5.115 

by applying them to water rights applications.  That is because those applications are 

subject to notice under TWC, §11.132, and because no notice of administrative 

completeness of an application is provided for water right applications under TWC, 

§5.115.  Caddo Lake recommended that the rules should be re-opened to make it clear 

that TWC, §5.115 does not apply to water rights decisions made under TWC, Chapter 11. 

 

OPIC commented that commission rules make clear that notices of water rights 

applications are not issued under TWC, §5.115(b), but instead pursuant to TWC, §11.132, 

citing the commission's most recent changes to its water rights notice rules in 2009.  

OPIC specifically noted that TWC, §5.115(b) was not included as part of the statutory 

http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=152+S.W.3d+162&scd=TX
http://web2.westlaw.com/find/default.wl?mt=99&db=0004644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=937026&serialnum=2000386667&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=B63047CB&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=0004644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=937026&serialnum=2000386667&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=B63047CB&rs=WLW12.01
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authority in that rulemaking, and therefore linking notice of water rights applications to 

TWC, §5.115(b), the proposed rules creates a significant inconsistency in the 

commission's rules.  OPIC's position is that there is no manifest intent to repeal TWC, 

§11.147(f) or Texas Parks and Wildlife Code, §12.024(c) in the amended TWC, §5.115 or 

its legislative history.  OPIC concluded that the limitation on state agency participation 

in hearings does not apply to water rights applications based on its application of the 

Code Construction Act.  The discussion recorded on the House floor between 

Representatives Anchia and Chisum, which appears to include water rights, is 

insufficient to provide a manifest intent to repeal by implication when the plain 

language of the statute demonstrates a different result.  OPIC recommends that the 

commission eliminate the applicability to water rights applications.  

 

NWF/Sierra commented that the limitation on state agency participation would apply to 

permits or licenses for which notice is controlled by TWC, §5.115(b), those for which 

notices are issued at the time of determination of administrative completeness.  

Accordingly, the limitation does not apply to water rights permitting matters, for which 

notice is not controlled by TWC, §5.115(b).  The notice for water rights permits and 

amendments is controlled by TWC, §11.132, and issued only at the time of technical 

completeness.  The agency determination predates HB 2694, and therefore if the 

legislature intended to apply the limitation to participation by state agencies in water 

rights matters, it could have included a reference to TWC, §11.132 in the bill.  However, 



Texas Commission on Environmental Quality Page 28 
Chapter 55 - Requests for Reconsideration and Contested Case Hearings; Public 
Comment 
Rule Project No. 2011-030-080-LS 
 
 
the legislature expressly limited the restriction to notice provided pursuant to TWC, 

§5.115(b). 

 
TPWD commented that the commission's interpretation of TWC, §5.115(b) is 

inconsistent with settled statutory construction law.  This statute only applies to notice 

issued under this subsection, and not to notice issued pursuant to other statutes. TPWD 

acknowledges the legislature's limitation on state agencies, but the limitation is narrow 

in scope.  Specifically, the statute does not apply to state agency participation in water 

right application proceedings.  This is because notice of these is under TWC, §11.132, as 

implemented in §295.151.  When the commission amended this rule in 2009, TWC, 

§5.115(b) was not included in the "Statutory Authority" section of the preamble.  

Further, no notice of administrative completeness of an application is provided for water 

right applications, and TWC, §5.115(b) concerns only those applications noticed for 

administrative completeness.  Therefore, TWC, §5.115(b) does not apply and the 

commission should revise the proposed rules to clearly exempt these applications from 

the implementation of TWC, §5.115(b). 

 

NWF/Sierra commented that the commission is proposing to interpret TWC, §5.115(b) 

two different ways at the same time.  The proposed rules interpret it as controlling 

notice of applications for new or amended water rights, and also interpreted as not 

controlling for applications for new or amended water rights in §295.151.  This 
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inconsistent interpretation is, on its face, arbitrary and capricious.  Further, the 

commission has already determined that notice of these applications would be given at 

time of technical completeness pursuant to TWC, §11.132, rather than at time of 

administrative completeness pursuant to TWC, §5.115(b).  Therefore, the rules 

implementing should be revised to make them inapplicable to water rights permitting 

matters.  NWF/Sierra recommends that if the commission adopts any rules, those rules 

should not apply to water rights matters noticed under TWC, §11.132, and should only 

address restrictions on the ability of state agencies to contest the actual issuance of 

permits or licenses to which the rules apply. 

 
TPWD commented that it disagrees with TCEQ's interpretation that TWC, §5.115(b) 

applies to water right applications and that it acts as a complete bar to state agency 

participation in contested cases.  TPWD also stated that no rules are necessary to 

implement this statutory change, or, in the alternative, that simplified rules 

implementing a narrow interpretation of TWC, §5.115(b) can be adopted.  This is 

because the proposed rules improperly expand the application of this subsection. 

 
TWC, §5.115(b) provides "at the time an application for a permit or license 

under this code is filed with the executive director and is administratively 

complete, the commission shall give notice of the application."  There is no 

limitation on the types of programs that are subject to that provision.  The 

statement added by HB 2694 that begins "a state agency that receives notice 
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under this subsection" refers to that same notice of application.  The clause 

"under this subsection" is not intended to create a subset of notices that are 

sent "under this code," but rather to simply reference the notice that is the 

subject of the first sentence of TWC, §5.115(b).  The scope of TWC, §5.115(b) 

as amended by HB 2694 is unchanged and still covers all notices of 

application sent under the code, including water rights.  

 
Excluding water rights permitting matters from the rules on the basis that 

there exists a separate detailed statute regarding notice of application, 

could lead to exclusion of all other major permit programs at the agency on 

the same basis.  Detailed notice requirements exist for water quality, waste 

permitting, and underground injection control permits in TWC, §5.552.  

Similarly, air permitting applications are subject to TWC, §382.056.  

Additionally, TWC, §401.114 provides notice requirements for radioactive 

material licenses.  As discussed elsewhere herein, all applications are 

subject to TWC, Chapter 5 and in particular, TWC, §5.115.  To find otherwise 

would result in an interpretation that there are no applications subject to 

the statute. "We also should not adopt a construction that would render a 

law or provision absurd or meaningless." (See Chevron Corp. v. Redmon, 

745 S.W.2d 314, 316 (Tex.1987); Mueller v. Beamalloy, 994 S.W.2d 855, 860 

(Tex. App. - Houston {1st Dist.} 1999, no pet.)).  Further, as discussed 

http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1987156416&referenceposition=316&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1987156416&referenceposition=316&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1999133196&referenceposition=860&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1999133196&referenceposition=860&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=713&tf=-1&findtype=Y&fn=_top&mt=99&vr=2.0&pbc=0669AB3B&tc=-1&ordoc=2001865169
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elsewhere in this preamble, the history of the statute shows that the 

legislature intended this to apply to the permitting programs of the 

commission. 

 
The Texas Administrative Procedure and Practice Act (APA), Texas 

Government Code, Chapter 2001 provides that the notice of a proposed rule 

must include a statement of the statutory authority under which the rule is 

proposed to be adopted and include a concise explanation of the particular 

statutory provision under which the rule is proposed.  Texas Government 

Code, §2001.024.  In 2009, the commission conducted rulemaking to 

change commission notice practice by delaying issuance of the notice until 

after the declaration of technical completion of an application in order to 

enhance public participation, which included the statutory authority for the 

rulemaking.  34 TexReg 4834, 4836-37 (July 24, 2009).  The fact that the 

commission did not cite to TWC, §5.115 in that rulemaking does not negate 

the applicability of TWC, §5.115 to water rights permitting matters.  The 

2009 rulemaking was undertaken because the general public benefits from 

a notice of technical completeness, which occurs after a draft permit has 

been prepared.  This in no way diminishes notice of administrative 

completeness, in fact, the notice of technical completeness includes the date 

on which the application was declared administratively complete. 
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As set forth elsewhere in this preamble, TWC, §5.115 applies to all 

commission permit applications, including water rights.  Because the 

statutory authority and obligation existed prior to the commission 

rulemaking in 2009, absent a legislative change, it still exists after such 

rulemaking.  Additional support that TWC, §5.115 applies to water rights 

applications is the fact that the 2009 rulemaking incorporated the "affected 

person" definition from Chapter 55 rules, and the statutory basis for the 

definition resides in TWC, §5.115. 

 

TPWD commented that the commission did not propose any definition of "contest the 

issuance;" common usage and plain language supports an interpretation that a state 

agency cannot request the TCEQ to forgo issuance, i.e., request denial, of a permit, and 

therefore all other rights of a state agency as an affected person are preserved, including 

the right to participate in a contested case hearing to offer relevant evidence and 

argument related to the subject permit, two things that the legislature chose not to 

include in HB 2694. 

 

OPIC and UT commented that the proposal expands the limitation on state agency 

participation beyond the scope by improperly applying TWC, §5.115(b) to motions to 

overturn and requests for reconsideration, since neither procedural mechanism 
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necessarily contests the issuance of a permit, as well as motions for rehearing.  These 

mechanisms may be used to request additional conditions on a permit prior to issuance 

and are also required steps for preserving a right to judicial review under the exhaustion 

of administrative remedies doctrine and commission rules.  Further, the discussion on 

the House floor between Representatives Anchia and Chisum refers to state agencies 

"going to court," not intra-agency review procedures.  NWF/Sierra recommends that the 

rules should not be applied to the ability to file a motion for rehearing or a motion to 

overturn.  UT also commented that the commission should encourage any person, 

including a state agency, to bring matters to its attention so that it can correct staff 

errors, and motions to overturn are often the way that public comments are brought to 

the attention of the commission if the commenter believes the executive director has 

failed to adequately consider those comments.  GLO/SLB suggested language be added 

to §50.139 that would allow the GLO and the SLB to file a motion to overturn. 

 

TPWD commented that although the statutory construction of the amendment must be 

based on the actual words of TWC, §5.115(b), the discussion on the House floor between 

Representatives Anchia and Chisum can also be harmonized with the statute in several 

ways.  Their discussion of state agencies "going to court against one another" could be 

intended to refer to district and appellate court litigation, not participation in 

administrative actions.  Alternatively, if this intended to mean agencies that are in 

hearing "against one another" then the exchange can be harmonized with the text "may 
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not contest the issuance of a permit or license."  A state agency may be a party without 

contesting the issuance of permit, such as to ensure that the resources under the 

agency's jurisdiction are protected through the contested case process.  Further, an 

agency cannot be "involved" in a permit that is contested without the right to be 

admitted as a party to the contested case hearing. 

 
TPWD commented that the statute only applies to contesting the issuance of a permit, 

but does not prohibit an agency from seeking additional or different conditions in a 

permit.  The commission's proposed changes to rules in Chapters 50, 55, and 80 go 

beyond the plain language "issuance of a permit or license," resulting in unnecessarily 

and unreasonably restricting state agency participation in permit proceedings. 

 

No change has been made in the rules in response to these comments.  The 

commission has determined that the amended TWC, §5.115(b) is clear and 

unambiguous, and therefore state agencies, other than river authorities, 

are prohibited from contesting the issuance of a permit or license.  This is 

implemented by adopting rules that do not allow any participation by these 

agencies in requesting a hearing; participating as a party as an affected 

person or statutory party; or filing a motion to overturn, request for 

reconsideration, or motion for rehearing regarding any permit or license by 

the TCEQ.  Any difference in opinion regarding a term or condition in a 
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draft permit is considered to be contesting the issuance of that permit.  The 

draft permit is prepared based on the agency staff's technical review and 

any comments received up until that point in the process.  Because the draft 

permit is prepared by the commission staff and generally agreed upon by 

applicants prior to notice, state agencies who are applicants can be parties 

to any contested cases regarding those applications.  Comments can also be 

submitted in response to the notice of technical completeness and draft 

permit. 

 
The amendment to TWC, §5.115(b) provide that a state agency that receives 

notice under this subsection may submit comments to the commission in 

response to this notice.  Notably the legislature did not provide the 

commission with any statutory text that suggests criteria should be 

established for when state agencies could be a party, rather than only a 

commenter.  Therefore, if the commission allowed state agencies to be 

parties to contest some applications, then this portion of the amendment 

would be rendered meaningless. 

 

To determine whether the legislature intended for state agencies to not be 

able to appeal, every word, phrase and expression must be read as if it were 

deliberately chosen.  The first part of the language says that state agencies 
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may submit comments but may not contest.  If they could also participate in 

a contested case hearing, the legislature would have said that since they 

enumerated the ways in which state agencies could participate in the 

process.  If they intended the phrase "may not contest" to mean only that 

they "may not appeal," they would have said so and would not have needed 

to state that state agencies may submit comments. 

 

COMMENTS:  GLO/SLB commented that the commission's overly broad interpretation 

of the term "state agency" should in no way affect the ability of the GLO or the SLB to 

contest the issuance of a TCEQ permit or license because these two particular agencies 

are not state agencies that receive notice under TWC, §5.115(b).  Rather, these agencies 

receive notice under TWC, §5.115(c), and subsections (d) - (g) provide further detailed 

notice requirements for notice to GLO and SLB.  The proposed rules do not consider 

these other subsections which were unchanged by HB 2694 or any other act of the 82nd 

Legislature, 2011, and the commission may not adopt rules that nullify pre-existing law 

without a clear indication of that intent from the legislature.  OPIC commented that 

amended TWC, §5.115(b) does not govern notice of applications that will affect 

permanent school fund lands.  Rather, that notice is governed by TWC, §5.115(c), and 

the proposal should be revised to eliminate the application of TWC, §5.115(b) to agencies 

that own or manage permanent school fund land. 
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When TWC, §5.115(c) was added in 1993 by SB 964, it was intended to 

enhance the existing notice in TWC, §5.115(b) and to ensure its delivery to 

the appropriate person at the GLO.  Two statements in TWC, §5.115 

underscore this point.  First, subsection (f) adds two elements to the list of 

notice elements already set forth in subsection (e) which are required 

elements for all TWC, §5.115 notices.  Accordingly, a notice for an 

application affecting permanent school fund land must contain the five 

items in subsection (e) which are required for all notices and the two 

additional items in subsection (f) which pertain specifically to SLB notices.  

Additionally, subsection (g) provides that a formal action or ruling "made 

without the notice required by this section is voidable by the School Land 

Board." These two statements demonstrate that the drafters viewed the 

various provisions concerning notice throughout the entire TWC, §5.115 as 

pertaining to the same instrument. 

 
Caddo Lake commented that "state agency" is not defined in HB 2694 or anywhere else 

in the TWC, nor any case law, that could be relied upon for these rules.  Caddo Lake 

cited to the definitions in the APA and the Public Information Act, Chapters 2001 and 

552, respectively, of the Texas Government Code.  Caddo Lake recommended that the 

rules should be re-opened to include a definition, stating a preference as the definition 

in the APA.  GLO/SLB commented that without a specific definition of "state agency," 
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the meaning of the term in the statute is ambiguous.  GLO/SLB also stated that the 

commission's failure to define the term potentially thwarts the proprietary rights and 

legal duties imposed on certain state agencies by forbidding their participation in the 

contest of a commission permit or license.  GLO/SLB suggested a specific definition be 

added to §55.103, and that the GLO and the SLB be excluded in §50.139, just as that rule 

provides an exception for river authorities. 

 

GLO/SLB commented that the categorical exclusion of each and every entity that can be 

called a "state agency" from contesting a permit or licensing application is overkill.  The 

commission should use the Texas Government Code, §311.023, in the Code Construction 

Act, to interpret TWC, §5.115(b) and conclude that the statute is ambiguous on its face.  

GLO/SLB suggested a more specific and crafted definition of "state agency" should be 

provided in the rules. 

 
OPIC recommended that the executive director comprehensively evaluate what agencies 

are covered by the rule and provide a specific definition of "state agency."  NWF/Sierra 

commented that the scope of the term "state agency" is far from clear, and nothing in the 

proposed rules provides any guidance on the universe of state agencies that would be 

subject to the proposed rules.  The proposed rules create conflict with TWC, §6.189, 

which deals with TWDB.  Finally, NWF/Sierra also stated that the proposed rules fail to 
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provide reasonable notice to the entities potentially affected by the proposed 

amendment to §80.109. 

 

No change has been made in the rules in response to these comments.  The 

commission declines to define "'state agency" to exclude institutions of 

higher education or any other state agency, because the legislature excluded 

only river authorities when it enacted the statute.  Although the 

commission has determined that the meaning is clear, the rules of 

 statutory construction provide that when the plain language of a statute 

does not clearly convey the legislature's intent, additional construction aids 

may be relied upon, such as the objective of the law, the legislative history, 

the consequences of a particular construction, the administrative 

construction of the statute, and its caption or preamble (See Tex. Gov't 

Code Ann. §311.023 (West 2005); Galbraith Eng'g Consultants, Inc. v. 

Pochucha, 290 S.W.3d 863, 867-68 (Tex.2009)).  The prohibition on state 

agencies contesting the issuance of a permit or license was originally 

proposed in HB 3037, 82nd Legislature, 2011; however, HB 3037 did not 

include the exclusion for river authorities that is found in the language 

adopted in HB 2694.  Because the legislature considered the provision 

prohibiting all state agencies from contesting the issuance of a permit or 

license, but then rejected that in favor of adding the sole exclusion of river 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=4644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021288380&serialnum=2019228485&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FE6393D2&referenceposition=867&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=4644&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021288380&serialnum=2019228485&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FE6393D2&referenceposition=867&rs=WLW12.01
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authorities, it is clear that the legislature intended the term "state agency" 

to include all agencies other than river authorities. 

 
Moreover, the commission finds that the objective of the amended TWC, 

§5.115(b) is to limit the participation of state agencies in contested case 

hearings in order to promote judicious use of state resources.  This 

legislation was enacted during a year in which all state agencies were facing 

budget cuts.  The testimony from the floor debate makes it clear that the 

legislature was against state agencies using limited state resources to 

oppose each other (See House Journal, 82nd Legislature, 2011, at 2037 

(April 20, 2011)).  Additionally, a bill analysis from HB 3037, the bill in 

which the changes to contested case hearings originally resided, before it 

was merged into HB 2694, provides "{w}hen a contested case is referred to 

the SOAH by TCEQ at the end of a lengthy and inclusive public 

participation process, an administrative law judge presides over the 

hearing and considers evidence in the form of sworn witness testimony and 

documents presented as exhibits.  Interested parties note that legislation is 

needed to facilitate the permitting process to prevent a waste of state 

resources by modifying the contested case process for environmental 

permitting." (See Committee Substitute House Bill 3037 (emphasis added)).  
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UT commented that the term "state agency" is undefined in TWC, §5.115 and does not 

explicitly include "institutions of higher education."  UT requested the commission 

clarify that institutions of higher education are not included in the definition of "state 

agency" for the purposes of amended TWC, §5.115(b), and delete unnecessary 

restrictions on the ability of governmental entities to participate in commission decision 

making.  UT supports this comment by stating that had the legislature intended to 

include institutions of higher education, the statute would have so provided, citing an 

Attorney General Opinion which states that the term "state agency" by common usage 

does not include an institution of higher education.  UT commented that if the 

commission concludes that the intent of the language added to TWC, §5.115(b) was 

added to prevent a state agency from requesting a contested case proceeding, then UT 

suggested that this interpretation can be accomplished by adding text to §55.201(b)(4) 

that states that the term "state agency" does not include an institution of higher 

education. 

 
No change in the rules was made in response to this comment. The 

commission finds that the legislature intended to include institutions of 

higher education.  Of the 110 or so statutory definitions identified by TCEQ, 

many contain the phrase "institutions of higher education," for two 

different purposes, to expressly include it and to expressly exclude it.  

Numerous other entity types appearing in the various statutory definitions 
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of state agency received similar treatment, in many cases an entity was 

specifically mentioned in order to expressly include it and in many cases an 

entity was named in order to exclude it from the definition.  This supports 

the conclusion that if the legislature had intended to exclude institutions of 

higher education, it would have expressly done so.  "We should read every 

word, phrase, and expression in a statute as if it were deliberately chosen, 

and presume the words excluded from the statute are done so 

purposefully." (See Gables Realty Ltd. P'ship v. Travis Cent. Appraisal 

Dist., 81 S.W.3d 869, 873 (Tex. App. - Austin 2002, pet. denied); City of 

Austin v. Quick, 930 S.W.2d 678, 687 (Tex. App. - Austin 1996) (citing 

Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex. 1981)), aff'd, 7 

S.W.3d 109 (Tex. 1999); See also 2A Norman J. Singer, Sutherland 

Statutory Construction §47.25 (6th ed. 2000) (stating that there is 

generally an inference that omissions from a statute are intentional)). 

 

COMMENT:  GLO/SLB commented that the commission's proposed rules result in 

needless ambiguity by not acknowledging the specific rights of notice to the SLB and the 

GLO when actions may affect the permanent school fund lands.  GLO/SLB and UT 

stated that the total ban on participation nullifies provisions of the Texas Constitution 

and other state laws that specifically require certain state agencies to own and manage 

real property of the state and to protect the natural resources of the state.  Given the 

http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=81+S.W.3d+869&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=930+S.W.2d+678&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=618+S.W.2d+535&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=7+S.W.3d+109&scd=TX
http://www.aol.lawriter.net/getCitState.aspx?series=S.W.3d&citationno=7+S.W.3d+109&scd=TX
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significant adverse effects that a commission permit or license decision could have on 

state-owned property and natural resources, a state agency with a  proprietary interest 

or protective duty should have the ability to object in a contested case hearing in the 

same manner as a private landowner or trustee.  

 
No changes were made in response to this comment.  GLO/SLB's comments 

cite to the Texas Constitution and the Texas Parks and Wildlife Code as 

examples of law that require certain state agencies to own and manage real 

property.  With regard to Texas Constitution, Article XIV, §1, this section 

provides for the creation of the "General Land Office in the State, which 

shall be at the seat of government, where all land titles which have 

emanated or may hereafter emanate from the State shall be registered, 

except those titles the registration of which may be prohibited by this 

Constitution.  It shall be the duty of the Legislature at the earliest 

practicable time to make the Land Office self sustaining, and from time to 

time the Legislature may establish such subordinate offices as may be 

deemed necessary."  The commission does not agree that this provision 

prevails over the specific contested case hearing participation limitations 

added to TWC, §5.115(b) because there is no reference to any duty to protect 

state lands or natural resources in Article 14, §1.  And, even if the 
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constitution included a reference to such a duty, there is no right to a 

specific process including the right to be a party in a contested case hearing. 

 

In fact, no such special provision is made in statute either.  "Unless the 

rights or duties of the agency are expressly provided in the constitution or 

by statute, case law provides that agencies do not have rights accorded to 

individuals such as due process or equal protection.  Municipal 

corporations and other government subdivisions derive their existence and 

powers from legislative enactments and are subject to legislative control 

and supremacy.  Consequently, they cannot use the sword of the due-

process-of-law and other provisions of Article I to invalidate the laws that 

govern them." (See McGregor v. Clawson, 506 S.W.2d 922, 929 (Tex. Civ. 

App. - Waco 1974, no writ); Boyett v. Calvert, 467 S.W.2d 205, 210 (Tex. Civ. 

App. - Austin 1971, writ ref'd n.r.e.)). 

 

Texas Parks and Wildlife Code, §11.071, provides TPWD with the authority 

to protect the surface estate of department lands (including state parks, 

wildlife management areas, and natural areas) or to protect human health 

or property by regulating the use of these department lands for oil, gas, and 

other mineral recovery and associated activities.  This section does not 

authorize TPWD to protect the lands from activities that are not on TWPD 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000301&docname=TXCNART1S19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1995114730&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=4BCEC9D0&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01


Texas Commission on Environmental Quality Page 45 
Chapter 55 - Requests for Reconsideration and Contested Case Hearings; Public 
Comment 
Rule Project No. 2011-030-080-LS 
 
 
land. 

 
TPWD commented that the proposed rules that implement TWC, §5.115(b) could have a 

significant impact on the ability of TPWD to carry out its statutory obligations.  The 

proposed rules disenfranchise TPWD as a property owner by eliminating its right to 

protect its public property from potential harm. 

 

The commission respectfully disagrees, and no changes have been made to 

the rules in response to this comment.  TPWD must raise its concerns to 

TCEQ in a detailed manner so that the TCEQ can fully comprehend and be 

aware of the importance of the issues before it acts.  HB 3391, §7, the 

TPWD's Sunset Bill (81st Legislature, 2009) amended Texas Parks and 

Wildlife Code, §12.0011 by adding new subsections (c) and (d).  Those 

subsections require agencies with statewide jurisdiction, including TCEQ, 

to provide a written response to TPWD's written comments that consist of 

recommendations and informational comments.  The statute provides that 

TCEQ's responses should address modifications or other actions taken in 

response to TPWD's comments, or provide TCEQ's rationale for disagreeing 

with the recommendations or comments.  The statute further provides that 

TCEQ must provide a written response within 90 days of an action or 

decision of TCEQ.  In response to this statutory change, TCEQ and TPWD 
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agreed, as memorialized in a letter dated December 12, 2009, from Mark R. 

Vickery, P.G., Executive Director of TCEQ to Carter Smith, Executive 

Director of TPWD, that TCEQ will provide written responses within 90 days 

to TPWD when comments are made on TPWD letterhead and a written 

response is requested.  The letter included a list of 11 examples of types of 

TCEQ actions for which there will be a response to any TPWD comments.  

As this letter contemplates, if TPWD provides comments to the TCEQ, then 

TPWD has carried out its obligations and therefore is not disenfranchised 

with regard to its duty to protect property for which TPWD is charged with 

protecting through TCEQ's permitting processes. 

 

TPWD commented that although the proposed rules retain the provision that a state 

agency may participate in a contested case hearing as an applicant, the rules should be 

revised to allow state agencies to also participate when they are affected as property 

owners and agencies with jurisdiction over matters affected by permits.  For example, 

TPWD has an obligation to preserve and protect the publicly-owned properties under its 

jurisdiction, including state parks, state natural areas, and state historic sites.  Under the 

proposed rules, TPWD would lose the ability to protect the state's public property from 

the adverse impacts of an activity authorized by a permit issued by TCEQ. By 

administrative rule, TCEQ impermissibly overreaches by denial of due process in 

administrative hearings by disenfranchising TPWD as a property owner by eliminating 
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the opportunity to offer evidence, submit arguments, or otherwise participate in cases 

that may impact TPWD's properties, the economies that rely on those properties, and 

the health, safety, and enjoyment of the visitors to these properties. 

 

NWF/Sierra commented that the commission should determine what rights other 

agencies have to protect publicly-owned resources entrusted to the care of those 

agencies. 

 

UT commented that UT has the duty to protect the health and welfare of the staff and 

students and significant property interests in the property upon which they are located.  

This includes the System's role as trustee for more than two million acres of Permanent 

University Fund (PUF) land in West Texas.  Those locations, and the inhabitants of and 

the significant research activities conducted at those locations, can be significantly and 

adversely affected by the commission's environmental permitting decisions.  UT cited 

two examples of it providing comments regarding applications that could affect UT.  

First, UT submitted comments regarding an air permit application to expand a 

rendering plant adjacent to property operated by the M. D. Anderson Cancer Center to 

assure that it could participate in any contested case hearing to ensure that the permit 

would meet all statutory and regulatory requirements.  The second case was for an 

application to locate a municipal sludge composting and landfill facility adjacent to PUF 

acreage.  UT has constitutional duties to manage the PUF trust lands, and cannot be 
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inhibited in fulfilling those duties, absent clear and unequivocal legislative direction.  

There is no evidence in the legislative record that the legislature had any intent to 

deprive UT from fully participating in commission decision making in order to carry out 

its constitutional mandate to protect PUF Lands and maximize revenue for support of 

both the UT and Texas A&M University, and UT staff must have the ability to insure that 

the ultimate commission decision is based on the most sound of facts, science and land 

use compatibility findings.  

 
OPIC hypothesized that a facility located near state property could interfere with use 

and enjoyment of that property and could create a nuisance or trespass.  OPIC further 

stated that it is easy to envision applicants siting facilities near public lands to avoid 

costs and potential delays associated with the contested case hearing process. 

 

No changes were made in response to these comments.  State agencies 

continue to be able to participate in the TCEQ permitting process by 

submitting comments that will be timely considered and responded to in 

the TCEQ permitting process.  TCEQ has a duty to issue permits that are 

protective of human health and welfare.  The change in status of a state 

agency in contested cases was made by the legislature.  Additionally, there 

are no procedural due process rights with regard to permits, and there is no 

right to a specific process for a contested case hearing.  Regardless, the 
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changes in procedures and adoption of rules by the TCEQ do not restrict 

state agencies from upholding their statutory duties to protect property and 

fulfill other statutory duties. 

 
As part of the application review process, TCEQ staff considers whether an 

applicant's proposed location and activities could interfere with use and 

enjoyment of that property or could create a nuisance or trespass.  

Although such a hypothetical situation is possible, the commission's 

observation is that applicants do not select a location primarily because it is 

near public lands so that the applicant could avoid costs and potential 

delays associated with the contested case hearing process.  This is because 

applicants are limited as to land available, and because investment 

decisions consider a multitude of factors, including availability of 

transportation resources, proximity to customers and suppliers, and 

available financing. 

 

UT commented that the commission is overstepping its authority by preventing the 

participation of a state agency in a contested case proceeding that was requested by 

another affected person.  The state agency may not be contesting the issuance of the 

permit in the proceeding but rather may be offering valuable insight into how the permit 

should be strengthened to better serve the public interest.  UT states that the proposed 
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changes to §80.109(b)(5) - (7) should be deleted.  TPWD commented that because TWC, 

§11.132 and §11.147 or Texas Parks and Wildlife Code, §12.024(c) provide independent 

authority for TPWD to be a party to water right applications and to present evidence to 

the TCEQ, these statutes remain in effect and TCEQ should not repeal these by 

implication.  No process is required for TCEQ to determine whether TPWD is an 

affected person entitled to party status.  TCEQ should therefore retain §80.109(b)(6) 

and (7) so that TPWD and TWDB can remain as statutory parties in water right 

proceedings on their own request. 

 

The commission respectfully disagrees and has made no changes to the 

rules in response to these comments.  The issue is not whether a hearing 

request is made by a state agency or anyone else, but rather whether state 

agencies can be a party if a contested case hearing is held.  As discussed 

elsewhere in this preamble, the commission interprets the change to TWC, 

§5.115(b) to change the status of state agencies who previously were 

considered to be statutory parties, and therefore the commission declines 

to retain the current text in §80.109(5) - (7).  In response to the comment 

that agencies can provide valuable insight, the opportunity to comment 

remains.  Although the commission has not conducted a thorough review of 

its records to determine how often state agencies have submitted comments 

for pending applications, the commission found no recent records that 
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indicated that non-applicant state agencies have participated as parties in 

contested case hearings at TCEQ, with the exception of TPWD. 

 

UT commented that the commission should not make the proposed amendment to 

§55.103 because HB 2694 did not amend TWC, §5.115(a), which defines who may be and 

"affected person."  While the new language of TWC, §5.115(b) may have been intended to 

prevent a state agency from suing the commission in district court to challenge the 

commission's issuance of a permit, it does not unambiguously state that a state agency 

may not participate in proceedings concerning applications for permits prior to their 

issuance and certainly does not state that state agencies are not "affected persons." 

 

The commission understands that the legislature did not amend TWC, 

§5.115(a) in HB 2694.  However, because party status is obtained either as a 

statutory party or as an affected person, the commission addressed both 

possibilities in this rulemaking to fully implement the state agency 

prohibition added to TWC, §5.115(b).  Therefore, the commission adopted 

the proposed amendment to the definition of "affected person" in §55.103. 

 

COMMENT:  CCA commented that the statutory rights of TPWD and other agencies to 

provide the commission with valuable evidence in contested cases do not result in any 

unseemly disputes between state agencies.  This is because the commission retains the 
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exclusive authority to grant or deny a permit based on that evidence, and prohibition on 

state agencies to contest the issuance of a permit protects that authority.  UT 

commented that the contested case process serves a valuable function by assuring the 

commission that it has the facts, science, and the rigorously examined regulatory 

framework with which to make the soundest permitting decisions possible.  

 

No changes were made to the rules in response to these comments.  

Although state agencies have provided evidence in contested cases in the 

past, state agencies have not historically participated in the TCEQ's 

contested case process as parties unless they are the applicant, with the 

exception of TPWD in water right application cases.  Further, while TPWD 

has only participated in a small percentage of the hearings for water rights 

applications, TPWD typically provides comment on applications.  HB 2694 

limited the statutory rights of TPWD to be a commenter, rather than a party 

(except as an applicant.)  However, as discussed elsewhere, state agencies 

are not restricted in participating in the public comment process, and TCEQ 

and TPWD have established a formal process for submittal of and 

responses to comments as discussed elsewhere in this preamble.  Finally, 

the executive director's restored participation as a mandatory party can 

serve to provide the commission the facts, science, and the rigorously 
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examined regulatory framework with which to make the soundest 

permitting decisions possible. 

 

CCA commented that, as a practical matter, the proposed rules deprive the commission 

of valuable evidence that can be used to craft permit conditions that adequately protect 

state resources, such as evidence from TPWD regarding the effect on the health of 

streams, bays, and estuaries in a contested case hearing on water right or water quality 

applications.  And, other agencies are prohibited from introducing evidence on permit 

conditions that may be required to protect the particular state-owned lands for which 

those agencies are responsible.  CCA and UT commission commented that decisions in 

contested cases must be based on evidence presented at the hearing and therefore 

comments are not a substitute for evidence. 

 

No changes were made to the rules in response to these comments.  

Regarding TPWD, see discussion elsewhere in this preamble regarding the 

enhanced comment process established by HB 3391 (81st Legislature, 

2009).  Additionally, TWC, §11.147(g) specifically provides that regardless of 

whether TPWD is a party in a water right proceeding, the commission is 

required to assess the impact of new appropriations on in-stream flows and 

inflows to bays and estuaries (and in some cases habitat) and add special 

conditions to the permit to maintain in-stream flows and inflows to bays 
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and estuaries regardless of whether TPWD participates as a party.  

Regarding the changing role of all state agencies under the statute and these 

rules, technical requirements in commission rules and standard permit 

provisions have not changed under this rulemaking. They are designed to 

be protective of human health, safety and the environment.  They do not 

authorize the creation of a nuisance condition or allow a permittee to 

damage property.  In addition to the right to provide comments, a state 

agency still has the right to file a complaint with the commission if it 

concludes that property entrusted to its care is being impacted by an 

activity under the commission's jurisdiction. 

 

UT commented that the commission should make explicit how state agency comments 

will be considered in its decision making. 

 

The commission has made no changes in response to this comment.  The 

commission's existing rules in Chapter 39 for public notice of applications 

require that mailed and published notices include the procedures for 

providing comment on the application.  In addition, notices of water right 

applications include text on how comments can be submitted to the TCEQ.  

For permitting programs subject to HB 801 (76th Legislature, 1999), the 

executive director responds in writing to all public comments received.  For 
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water rights applications, the TCEQ responds to comments for which a 

public meeting is held, as well as to TPWD comments.  If a state agency or 

any other commenter raises an issue that the executive director did not 

consider, or was not aware of when the permit was drafted, the executive 

director may modify the permit to address the issue.  The commission's 

comment response process is established in commission rules, §55.152 and 

§55.156.  In addition, the commission and TPWD have developed a specific 

process for submittal and responses to TPWD's comments on various types 

of applications, which is discussed in further detail elsewhere in this 

preamble. 

 

With regard to its statutory rights, duties, and obligations to protect valuable public 

resources, TPWD commented that it is the state agency charged with protecting the 

state's fish and wildlife resources.  Specifically, Texas Parks and Wildlife Code, 

§12.011(b) was cited, and it states that TPWD is allowed to seek restoration for impacts 

to or loss of fish and wildlife resources through presentation of evidence to the agency 

responsible for permitting. 

 

The commission finds that the rules implementing the change in status of 

state agencies in the contested case hearing process do not impact TPWD's 

ability to seek restoration for impacts to or loss of fish and wildlife 
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resources.  The inclusion of the word "restoration" indicates that the rights 

given to TPWD are in response to an event or action, not prior to issuance 

of a permit by TCEQ to someone who may engage in an activity that impacts 

these resources.  Looking at the entirety of Texas Parks and Wildlife Code, 

§12.0011(b)(1) - (4) indicates that TPWD has the responsibility for 

protecting the state's fish and wildlife resources in four ways, three of 

which pertain to providing recommendations to other agencies for 

protection of these resources.  As discussed in another response, TCEQ and 

TPWD have agreed on a process for implementing the requirements of 

Texas Parks and Wildlife Code, §12.0011(b), and therefore no changes have 

been made in response to this comment. 

 

TPWD commented that the protection of both state parks and fish and wildlife resources 

are also important to the Texas economy, and provided data to support its comment.  

TPWD concluded that the proposed rules would impact TPWD's ability to protect these 

important parts of the Texas economy, and this result is not required or authorized by 

TWC, §5.115.  This statute does not provide TCEQ the authority to restrict the statutory 

jurisdiction, duties, and responsibilities of TPWD through adoption of administrative 

rules. 

 



Texas Commission on Environmental Quality Page 57 
Chapter 55 - Requests for Reconsideration and Contested Case Hearings; Public 
Comment 
Rule Project No. 2011-030-080-LS 
 
 
The commission respectfully disagrees with this comment.  TCEQ 

appreciates the importance of protection of natural resources to the Texas 

economy.  TCEQ also protects these natural resources by conducting 

permitting and enforcement of activities that affect air and water quality, 

and waste disposal to minimize the possibility of any adverse impact to the 

environment.  The adoption of these procedural rules regarding contested 

case hearings, together with the process for consideration of comments by 

TPWD in the permitting process, does not restrict the statutory jurisdiction, 

duties, and responsibilities of TPWD or any other state agency responsible 

for protection of natural resources.  The comment process was specifically 

authorized by the legislature, and TCEQ has a robust comment and 

response process for comments made by TWPD and other state agencies.  

See discussion elsewhere in this preamble regarding TCEQ's obligation to 

ensure that TWC, §11.147 requirements are still met regardless of whether 

TPWD is a party. 

 

UT commented that it is ironic that, in this rulemaking, the commission is repealing the 

previously ill-considered limitation on participation by the commission's own executive 

director in its contested case proceeding, while at the same time proposing to implement 

an over-broad and unnecessary set of limitations on state agencies not required by the 

narrow wording of amended TWC, §5.115(b).  Limiting party participation impairs the 
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commission's decision making ability, as the commission has already experienced when 

the executive director did not participate in hearings.  The commission should use that 

experience and not apply limitations on state agency participation in circumstances that 

are neither required nor authorized. 

 

The commission acknowledges the comment, but no changes were made to 

the rules in response to this comment.  The policy changes regarding 

participation of the executive director and state agencies in HB 2694, 

Article 10 were established by the legislature.  This rulemaking implements 

both of those changes.  The legislature is presumed to understand the 

effects that statutes will have when implemented by the appropriate state 

agencies.  While HB 2694 clarifies that the executive director's role is a 

more active one than under the statutes in effect during the past ten years.  

HB 2694 also provides that a state agency's role is to provide comments, 

which are also an important part of the process.  The changes made by HB 

2694, Article 10 may not in fact be "ironic," but can reasonably be viewed as 

a deliberate effort by the legislature to balance limited state resources while 

preserving the contested case hearing process. 
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TWA commented that the rules will impact private landowners who may be affected by 

the permit or water right permitting and impact their ability to coordinate with state 

agencies and participate effectively in the process. 

 

No changes were made to the rules in response to this comment.  TWA does 

not explain the way in which a state agency would help or coordinate with 

private landowners in a contested case hearing in which individual's 

property could be affected.  However, the limitations on state agencies in 

these amended rules do not affect private landowners' ability to participate 

in the contested case hearing process.  Additionally, under certain 

circumstances OPIC may participate in a contested case hearing, which may 

help a private landowner more effectively participate in the contested case 

hearing process. 

 

NWF/Sierra commented that the fiscal notes for the proposed rules are incomplete and 

inadequate, and fail to consider the fiscal implications to units of state government of 

depriving them of the ability to protect property interests entrusted to their care. 

 

In addition to the discussion elsewhere regarding property interests of state 

agencies, the commission responds that it respectfully disagrees with this 

comment.  The commenters did not identify any specific fiscal implications 
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that they think would exist if these rules are adopted, and therefore 

provided no basis for their statement that the fiscal note was incomplete 

and inadequate.  Further, while other commenters expressed concern 

about protection of state property interests, none provided any comments 

that identified any issues with the fiscal note.  

 

As stated in the fiscal note, historically state agencies have not participated 

as parties in contested case hearings, and the primary one that has 

participated, TPWD, only did so in a small number of water right permit 

application hearings.  The right of state agencies to provide comments on 

an application still exists under the statute and the rules as amended.  

TPWD, in particular, has a well-defined process for presenting its 

comments to the commission, as discussed elsewhere in this preamble.  

Technical requirements in commission rules and established permit 

provisions have not changed under this rulemaking.  They are designed to 

be protective of human health, safety, and the environment.  They do not 

authorize the creation of a nuisance or allow a permittee to damage 

property.  Additionally, both TCEQ and TPWD are charged with protecting 

the state's natural resources.  Pursuant to TWC, §11.147(g), regarding water 

rights permits, regardless of whether TPWD participates as a party, the 

commission is required to assess the impact of new appropriations on in-
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stream flows and inflows to bays and estuaries (and in some cases habitat) 

and add special conditions to the permit to maintain in-stream flows and 

inflows to bays and estuaries.  Finally, a state agency's right to file a 

complaint with the commission if it believes property entrusted to its care 

was being impacted by a facility under the commission's jurisdiction, is 

unchanged. 

 

Caddo Lake recommended that if these rules are adopted to limit any state agency 

participation in contested case hearings, the commission should provide a second 

comment period for state agencies so they have the opportunity to comment on any 

significant changes in the application that occur after the draft permit is issued and on 

any changes in the draft permit, stating that this could be done after the proposal for 

decision issued. 

 

No changes were made to the rules in response to this comment.  Because a 

proposal for decision is issued at the conclusion of the contested case 

hearing, the commission is bound by the record from the hearing, and 

therefore no additional comment period at that point in the timeline is 

appropriate nor is available under the commission's rules.  A commission 

action on a permit is final at the end of the period for filing a motion for 

rehearing, or if a motion for rehearing is submitted, on the date of the 
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order overruling the motion for rehearing or on the date the motion for 

rehearing is overruled by operation of law, §80.273.  Once a permit is final, 

any change to a term, condition, or provision of the permit requires 

compliance with a process for changes to the permit, such as an 

amendment under §305.62, or, for air quality permits, under §116.116. 

 

Caddo Lake recommended that if the commission does not adopt the second comment 

period, the commission should allow state agencies to participate in hearings as neutral 

parties to provide input on such changes or amendments. 

 

No change was made in response to this comment.  The commission has 

determined TWC, §5.115(b) prohibits any participation in the contested case 

hearing process by a state agency, other than as the applicant.  The 

commission has also determined that while a party may be independent, a 

party can never be completely neutral.  Any type of participation would 

either be in support of or in opposition to conditions in or issuance of a 

draft permit.  If the state agency is in support of the permit, its position can 

be thoroughly presented by the applicant.  If the state agency is in 

opposition to the permit, the statute prohibits its participation. 
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UT commented that the commission should not extend the new statutory language to 

permits or licenses issued under the Texas Health and Safety Code (air, industrial solid 

and hazardous waste, and low level radioactive waste). 

 

The commission respectfully disagrees and has made no change in response 

to this comment.  As generally discussed elsewhere in this preamble, the 

commission already interprets TWC, Chapter 5, which includes TWC, 

§5.115(b), as applicable to these other permitting and licensing programs.  

The commission acknowledges that the various chapters in the Texas 

Health and Safety Code contain additional requirements regarding public 

participation, which may impact state agencies.  However, the TCEQ was 

created by the legislature to serve as the "umbrella agency" for 

environmental permitting matters and thus TWC, §5.115(b) is applicable to 

the permitting programs in the Texas Health and Safety Code. 

 

Caddo Lake recommended that the rules should be re-opened to make it clear that TWC, 

§5.115 does not apply to decisions on permits and licenses for radioactive materials 

under Texas Health and Safety Code, Chapter 401. 

 

The commission respectfully disagrees and has made no changes to the 

rules in response to this comment.  TWC, §5.115 provides a uniform 
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standard for participating in a contested case hearing in the air, waste, and 

water programs consolidated at the TCEQ's predecessor agency, the Texas 

Natural Resource Conservation Commission, and reflects the commission's 

traditional standard for participation in a contested case hearing.  This 

uniform standard has been extended to the radioactive material licensing 

program since it was transferred to the TCEQ. 

 

In 2007, the legislature transferred the entirety of authority to issue 

radioactive material storage, processing, and disposal licenses to TCEQ in 

SB 1604, which amended Texas Health and Safety Code, §401.114(a), as 

follows:  "{b}efore the commission grants or renews a license to process or 

dispose of low-level radioactive waste from other persons, the commission 

shall give notice and shall provide an opportunity for a public hearing in the 

manner provided by the commission's formal hearing procedure and 

Chapter 2001, Government Code." 

 

The formal hearing procedure for TCEQ is found in Chapter 55, Subchapter 

G as promulgated under TWC, §5.115 and other sections in the TWC.  This 

rule has been in effect since TWC, §5.115(a) was established in 1995 in SB 

1546 subsequent in time to the codification of the definition of "person 

affected" in Texas Health and Safety Code, §401.003.  Since the enactment 
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of SB 1604 in 2007, TCEQ has consistently maintained that the "affected 

person" standard in TWC, §5.115 and commission rule applies to 

radioactive material licenses.  While TWC, Chapter 401 does offer a 

definition of "person affected," the applicable rules for making the 

determination of whether a hearing request should be granted are found in 

the current procedural rules applicable to radioactive material licenses in 

§§55.251(c), 55.252 and 55.256(c).  

 

Caddo Lake commented that the commission should advise the United States 

Environmental Protection Agency (EPA) of the proposed changes to make sure EPA will 

not reevaluate the authorizations EPA has provided to Texas for air, water, waste, and 

injection well permitting programs. 

 

The commission acknowledges the comment.  All of TCEQ's rules, from 

pending rule proposals to adopted rules, are on TCEQ's Web site at:  

http://www.tceq.texas.gov/rules/rules_rulemaking.html.  Additionally, all 

proposed and adopted rules are published in the Texas Register.  EPA may 

comment on any rule during the comment period.  Several of the 

Memorandum of Agreements, including those regarding the Underground 

Injection Control Program and the Texas Pollutant Elimination System 

program, between the EPA and TCEQ require that the TCEQ provide the 
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EPA with a timely opportunity for meaningful involvement and input in 

developing rules.  Similarly, EPA is afforded notice and comment 

opportunity for rules that are proposed as revisions to the State 

Implementation Plan.  The EPA is afforded this opportunity during the 

comment period.  These rules are not a basis for the air quality permitting 

program approvals or the State Implementation Plan, and the rules are not 

part of the State Implementation Plan.  The commission has no reason to 

expect that this rulemaking will trigger any reevaluation of the approved 

programs by EPA since no comments were submitted by EPA regarding this 

rulemaking project. 
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SUBCHAPTER D:  APPLICABILITY AND DEFINITIONS 

§55.103 

 

Statutory Authority 

The amendment is adopted under Texas Water Code (TWC), §5.013, concerning General 

Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103 , concerning Rules, which 

requires the commission to adopt rules necessary to carry out its powers and duties; 

TWC, §5.105, concerning General Policy, which provides the commission with the 

authority to establish and approve all general policy of the commission by rule; TWC, 

§5.115, concerning Persons Affected in Commission Hearings; Notice of Application, 

which defines affected person and establishes notice requirements; TWC, §5.228, 

concerning Appearances at Hearings, which establishes the executive director's 

authority to participate in contested case hearings; TWC, §5.315, concerning Discovery 

in Cases Using Prefiled Testimony, which defines discovery deadlines in cases using 

prefiled testimony; TWC, §5.311, concerning Delegation of Responsibility, which 

provides that the commission may delegate hearings to the State Office of 

Administrative Hearings; and TWC, §5.556, concerning Request for Reconsideration or 

Contested Case Hearing, which establishes requirements for requests for 
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reconsideration and contested case hearings.  

 

Additionally, the amendment is adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011. The 

amendment is also adopted under Texas Government Code, Chapter 311. 

 

The amendment implements TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§55.103.  Definitions. 

 

The following words and terms, when used in Subchapters D - G of this chapter 

(relating to Applicability and Definitions; Public Comment and Public Meetings; 

Requests for Reconsideration or Contested Case Hearing; and Requests for Contested 

Case Hearing and Public Comment on Certain Applications) shall have the following 

meanings.  Affected person--A person who has a personal justiciable interest related to a 

legal right, duty, privilege, power, or economic interest affected by the application. An 
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interest common to members of the general public does not qualify as a personal 

justiciable interest. The determination of whether a person is affected shall be governed 

by §55.203 of this title (relating to Determination of Affected Person), or, if applicable 

under §55.256 of this title (relating to Determination of Affected Person).  

Notwithstanding any other law, a state agency, except a river authority, may not file a 

request for a contested case hearing or request for reconsideration, nor may it be 

considered an affected person or named a party, or otherwise contest of a permit or 

license on an application received by the commission on or after September 1, 2011 

unless the state agency is the applicant.     
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SUBCHAPTER F: REQUESTS FOR RECONSIDERATION OR CONTESTED 

CASE HEARING 

§55.201, §55.203 

 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), §5.013, concerning 

General Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103 , concerning Rules, which 

requires the commission to adopt rules necessary to carry out its powers and duties; 

TWC, §5.105, concerning General Policy, which provides the commission with the 

authority to establish and approve all general policy of the commission by rule; TWC, 

§5.115, concerning Persons Affected in Commission Hearings; Notice of Application, 

which defines affected person and establishes notice requirements; TWC, §5.228, 

concerning Appearances at Hearings, which establishes the executive director's 

authority to participate in contested case hearings; TWC, §5.315, concerning Discovery 

in Cases Using Prefiled Testimony, which defines discovery deadlines in cases using 

prefiled testimony; TWC, §5.311, concerning Delegation of Responsibility, which 

provides that the commission may delegate hearings to the State Office of 

Administrative Hearings; and TWC, §5.556, concerning Request for Reconsideration or 
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Contested Case Hearing, which establishes requirements requests for reconsideration 

and contested case hearings; and TWC, §11.147, Effects of Permit on Bays and Estuaries 

and Instream Uses.  

 

Additionally, the amendments are adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011. The 

amendment is also adopted under Texas Government Code, Chapter 311. 

 

The amendments implement TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§55.201. Requests for Reconsideration or Contested Case Hearing. 

 

(a) A request for reconsideration or contested case hearing must be filed no later 

than 30 days after the chief clerk mails (or otherwise transmits) the executive director's 

decision and response to comments and provides instructions for requesting that the 

commission reconsider the executive director's decision or hold a contested case 

hearing.  
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(b) The following may request a contested case hearing under this chapter:  

 

(1) the commission;  

 

(2) the executive director;  

 

(3) the applicant; and  

 

(4) affected persons, when authorized by law.  

 

(c) A request for a contested case hearing by an affected person must be in 

writing, must be filed with the chief clerk within the time provided by subsection (a) of 

this section, and may not be based on an issue that was raised solely in a public 

comment withdrawn by the commenter in writing by filing a withdrawal letter with the 

chief clerk prior to the filing of the Executive Director's Response to Comment.  

 

(d) A hearing request must substantially comply with the following:  

 

(1) give the name, address, daytime telephone number, and, where 

possible, fax number of the person who files the request. If the request is made by a 
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group or association, the request must identify one person by name, address, daytime 

telephone number, and, where possible, fax number, who shall be responsible for 

receiving all official communications and documents for the group;  

 

(2) identify the person's personal justiciable interest affected by the 

application, including a brief, but specific, written statement explaining in plain 

language the requestor's location and distance relative to the proposed facility or activity 

that is the subject of the application and how and why the requestor believes he or she 

will be adversely affected by the proposed facility or activity in a manner not common to 

members of the general public;  

 

(3) request a contested case hearing;  

 

(4) list all relevant and material disputed issues of fact that were raised 

during the public comment period and that are the basis of the hearing request. To 

facilitate the commission's determination of the number and scope of issues to be 

referred to hearing, the requestor should, to the extent possible, specify any of the 

executive director's responses to comments that the requestor disputes and the factual 

basis of the dispute and list any disputed issues of law or policy; and  
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(5) provide any other information specified in the public notice of 

application.  

 

(e) Any person, other than a state agency that is prohibited by law from 

contesting the issuance of a permit or license as set forth in §55.103 of this chapter 

(relating to Definitions), may file a request for reconsideration of the executive director's 

decision. The request must be in writing and be filed by United States mail, facsimile, or 

hand delivery with the chief clerk within the time provided by subsection (a) of this 

section. The request should also contain the name, address, daytime telephone number, 

and, where possible, fax number of the person who files the request. The request for 

reconsideration must expressly state that the person is requesting reconsideration of the 

executive director's decision, and give reasons why the decision should be reconsidered.  

 

(f) Documents that are filed with the chief clerk before the public comment 

deadline that comment on an application but do not request reconsideration or a 

contested case hearing shall be treated as public comment.  

 

(g) Procedures for late filed public comments, requests for reconsideration, or 

contested case hearing are as follows.  
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(1) A request for reconsideration or contested case hearing, or public 

comment shall be processed under §55.209 of this title (relating to Processing Requests 

for Reconsideration and Contested Case Hearing) or under §55.156 of this title (relating 

to Public Comment Processing), respectively, if it is filed by the deadline. The chief clerk 

shall accept a request for reconsideration or contested case hearing, or public comment 

that is filed after the deadline but the chief clerk shall not process it. The chief clerk shall 

place the late documents in the application file.  

 

(2) The commission may extend the time allowed to file a request for 

reconsideration, or a request for a contested case hearing.  

 

(h) Any person, except the applicant, the executive director, [and] the public 

interest counsel, and a state agency that is prohibited by law from contesting the 

issuance of a permit or license as set forth in §55.103 of this chapter, who was provided 

notice as required under Chapter 39 of this title (relating to Public Notice) but who 

failed to file timely public comment, failed to file a timely hearing request, failed to 

participate in the public meeting held under §55.154 of this title (relating to Public 

Meetings), and failed to participate in the contested case hearing under Chapter 80 of 

this title (relating to Contested Case Hearings) may file a motion for rehearing under 

§50.119 of this title (relating to Notice of Commission Action, Motion for Rehearing), or 

§80.272 of this title (relating to Motion for Rehearing) or may file a motion to overturn 
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the executive director's decision under §50.139 of this title (relating to Motion to 

Overturn Executive Director's Decision) only to the extent of the changes from the draft 

permit to the final permit decision.  

 

(i) Applications for which there is no right to a contested case hearing include:  

 

(1) a minor amendment or minor modification of a permit under Chapter 

305, Subchapter D of this title (relating to Amendments, Renewals, Transfers, 

Corrections, Revocation, and Suspension of Permits);  

 

(2) a Class 1 or Class 2 modification of a permit under Chapter 305, 

Subchapter D of this title;  

 

(3) any air permit application for the following:  

 

(A) initial issuance of a voluntary emission reduction permit or an 

electric generating facility permit;  

 

(B) permits issued under Chapter 122 of this title (relating to 

Federal Operating Permits Program); or  
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(C) amendment, modification, or renewal of an air application that 

would not result in an increase in allowable emissions and would not result in the 

emission of an air contaminant not previously emitted. The commission may hold a 

contested case hearing if the application involves a facility for which the applicant's 

compliance history contains violations that are unresolved and that constitute a 

recurring pattern of egregious conduct that demonstrates a consistent disregard for the 

regulatory process, including the failure to make a timely and substantial attempt to 

correct the violations;  

 

(4) hazardous waste permit renewals under §305.65(a)(8) of this title 

(relating to Renewal);  

 

(5) an application, under Texas Water Code, Chapter 26, to renew or 

amend a permit if:  

 

(A) the applicant is not applying to:  

 

(i) increase significantly the quantity of waste authorized to 

be discharged; or  

 

(ii) change materially the pattern or place of discharge;  
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(B) the activity to be authorized by the renewal or amended permit 

will maintain or improve the quality of waste authorized to be discharged;  

 

(C) any required opportunity for public meeting has been given;  

 

(D) consultation and response to all timely received and significant 

public comment has been given; and  

 

(E) the applicant's compliance history for the previous five years 

raises no issues regarding the applicant's ability to comply with a material term of the 

permit;  

 

(6) an application for a Class I injection well permit used only for the 

disposal of nonhazardous brine produced by a desalination operation or nonhazardous 

drinking water treatment residuals under Texas Water Code, §27.021, concerning 

Permit for Disposal of Brine From Desalination Operations or of Drinking Water 

Treatment Residuals in Class I Injection Wells;  

 

(7) the issuance, amendment, renewal, suspension, revocation, or 

cancellation of a general permit, or the authorization for the use of an injection well 
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under a general permit under Texas Water Code, §27.023, concerning General Permit 

Authorizing Use of Class I Injection Well to Inject Nonhazardous Brine from 

Desalination Operations or Nonhazardous Drinking Water Treatment Residuals;  

 

(8) an application for a pre-injection unit registration under §331.17 of this 

title (relating to Pre-Injection Units Registration);  

 

(9) an application for a permit, registration, license, or other type of 

authorization required to construct, operate, or authorize a component of the FutureGen 

project as defined in §91.30 of this title (relating to Definitions), if the application was 

submitted on or before January 1, 2018;  

 

(10) other types of applications where a contested case hearing request has 

been filed, but no opportunity for hearing is provided by law; and  

 

(11) an application for a production area authorization that is submitted 

after September 1, 2007, unless the application for the production area authorization 

seeks:  
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(A) an amendment to a restoration table value in accordance with 

the requirements of §331.107(g) of this title (relating to [Amendment of] Restoration 

[Table Values]);  

 

(B) the initial establishment of monitoring wells for any area 

covered by the authorization, including the location, number, depth, spacing, and design 

of the monitoring wells, unless the executive director uses the recommendations of an 

independent third-party expert as provided in §331.108 of this title (relating to 

Independent Third-Party Experts); or  

 

(C) an amendment to the type or amount of financial assurance 

required for aquifer restoration, or by Texas Water Code, §27.073, to assure that there 

are sufficient funds available to the state to utilize a third-party contractor for aquifer 

restoration or plugging of abandoned wells in the area. Adjustments solely associated 

with the annual inflation rate adjustment required under §37.131 of this title (relating to 

Annual Inflation Adjustments to Closure Cost Estimates), or for adjustments due to 

decrease in the cost estimate for plugging and abandonment of wells when plugging and 

abandonment has been approved by the executive director in accordance with §331.144 

of this title (relating to Approval of Plugging and Abandonment) are not considered an 

amendment to the type or amount of financial assurance required for aquifer restoration 

or well plugging and abandonment.   
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§55.203. Determination of Affected Person. 

  

(a) For any application, an affected person is one who has a personal justiciable 

interest related to a legal right, duty, privilege, power, or economic interest affected by 

the application. An interest common to members of the general public does not qualify 

as a personal justiciable interest.  

 

(b) Except as provided by §55.103 of this title (relating to Definitions), 

governmental [Governmental] entities, including local governments and public 

agencies, with authority under state law over issues raised by the application may be 

considered affected persons.  

 

(c) In determining whether a person is an affected person, all factors shall be 

considered, including, but not limited to, the following:  

 

(1) whether the interest claimed is one protected by the law under which 

the application will be considered;  

 

(2) distance restrictions or other limitations imposed by law on the 

affected interest;  
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(3) whether a reasonable relationship exists between the interest claimed 

and the activity regulated;  

 

(4) likely impact of the regulated activity on the health and safety of the 

person, and on the use of property of the person;  

 

(5) likely impact of the regulated activity on use of the impacted natural 

resource by the person; and  

 

(6) for governmental entities, their statutory authority over or interest in 

the issues relevant to the application.   
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SUBCHAPTER G: REQUESTS FOR CONTESTED CASE HEARING AND 

PUBLIC COMMENT ON CERTAIN APPLICATIONS 

§55.256 

 

Statutory Authority 

The amendment is adopted under Texas Water Code (TWC), §5.013, concerning General 

Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103 , concerning Rules, which 

requires the commission to adopt rules necessary to carry out its powers and duties; 

TWC, §5.105, concerning General Policy, which provides the commission with the 

authority to establish and approve all general policy of the commission by rule; TWC, 

§5.115, concerning Persons Affected in Commission Hearings; Notice of Application, 

which defines affected person and establishes notice requirements; TWC, §5.228, 

concerning Appearances at Hearings, which establishes the executive director's 

authority to participate in contested case hearings; TWC, §5.315, concerning Discovery 

in Cases Using Prefiled Testimony, which defines discovery deadlines in cases using 

prefiled testimony; TWC, §5.311, concerning Delegation of Responsibility, which 

provides that the commission may delegate hearings to the State Office of 

Administrative Hearings; TWC, §5.556, concerning Request for Reconsideration or 
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Contested Case Hearing, which establishes requirements requests for reconsideration 

and contested case hearings; and TWC, §11.147, Effects of Permit on Bays and Estuaries 

and Instream Uses.  

 

Additionally, the amendment is adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011. The 

amendment is also adopted under Texas Government Code, Chapter 311. 

 

The amendment implements TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§55.256. Determination of Affected Person. 

 

(a) For any application, an affected person is one who has a personal justiciable 

interest related to a legal right, duty, privilege, power, or economic interest affected by 

the application. An interest common to members of the general public does not qualify 

as a personal justiciable interest.  
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(b) Except as provided by §55.103 of this title (relating to Definitions), 

governmental [Governmental] entities, including local governments and public 

agencies, with authority under state law over issues contemplated by the application 

may be considered affected persons.  

 

(c) All relevant factors shall be considered, including, but not limited to, the 

following:  

 

(1) whether the interest claimed is one protected by the law under which 

the application will be considered;  

 

(2) distance restrictions or other limitations imposed by law on the 

affected interest;  

 

(3) whether a reasonable relationship exists between the interest claimed 

and the activity regulated;  

 

(4) likely impact of the regulated activity on the health, safety, and use of 

property of the person;  
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(5) likely impact of the regulated activity on use of the impacted natural 

resource by the person; and  

 

(6) for governmental entities, their statutory authority over or interest in 

the issues relevant to the application. 
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission) 

adopts the amendments to §§80.17, 80.108, 80.109, 80.117, 80.131, 80.151, 80.257, and 

80.261.  The commission adopts the rules without changes as published in the 

November 18, 2011, issue of the Texas Register (36 TexReg 7764) and will not be 

republished. 

 

Background and Summary of the Factual Basis for the Adopted Rules 

In 2011, the 82nd Legislature passed House Bill (HB) 2694, relating to the continuation 

and functions of the TCEQ.  The changes in law became effective September 1, 2011.  HB 

2694, Article 10 includes changes to the contested case hearings process of the TCEQ.   

 

HB 2694, §10.01 and §10.05(a):  Limitations for State Agencies 

HB 2694, §10.01 amends Texas Water Code (TWC), §5.115(b) by adding language that a 

state agency receiving notice under this subsection may submit comments to the 

commission, but may not contest the issuance of a permit or license by the commission.  

This section further adds that for the purposes of this subsection, "state agency" does 

not include a river authority.  HB 2694, §10.05(a) provides instructive language 

regarding the effective date for applicability. 

 

The change to TWC, §5.115(b) provides that state agencies receiving notice under this 

particular subsection may comment on, but not contest, the issuance of a permit or 
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license issued by the commission.  TWC, §5.115(b) is part of Subchapter D, which lists 

the general powers and duties of the commission that apply to the commission's air, 

water, and waste permitting programs.  TWC, §5.115(a) specifies that it applies to 

contested cases arising under the commission's air, water, or waste programs.  Because 

TWC, §5.115(b) is in Subchapter D and also follows and builds upon TWC, §5.115(a), it is 

reasonable to conclude that the changes to TWC, §5.115(b) are also intended to apply to 

contested cases for air quality, water quality, water rights, and waste applications. 

 

HB 2694, §10.02 and §10.04:  Executive Director Participation 
 
HB 2694, §10.02 amends TWC, §5.228(c) and (d), to require the executive director to 

participate as a party in contested case hearings.  That section also states that the 

executive director's role in the hearing is to provide information to complete the 

administrative record and support the executive director's position developed in the 

underlying proceeding, and deletes the limitation that the executive director may testify 

for the sole purpose of providing information to complete the administrative record. 

 

HB 2694, §10.04 removes TWC, §5.228(e) which prohibited the executive director from 

assisting a permit applicant in meeting its burden of proof in a hearing at the State 

Office of Administrative Hearings (SOAH) unless the permit applicant was in a category 

of permit applicants that the commission had designated as eligible to receive 

assistance. 
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HB 2694, §10.03:  Discovery  

HB 2694, §10.03 adds new TWC, §5.315 which provides that in a contested case hearing 

held by SOAH that uses prefiled written testimony, all discovery must be completed 

before the deadline for the submission of that testimony.  Further, this section clarifies 

that water and sewer ratemaking proceedings are exempt from this requirement.  

 

HB 2694, §10.05(b) states that the changes in law made in HB 2694, Article 10 apply to 

proceedings before SOAH that are pending or filed on or after September 1, 2011.  

Therefore, the changes in HB 2694, §§10.02 - 10.04 will apply to these contested case 

hearings. 

HB 2694, §10.05(b) 

 

Rule Amendments 

Implementation of HB 2694, Article 10 includes changes to commission rules in 30 TAC 

Chapters 50, 55, and 80, and the changes to all chapters are concurrently adopted by the 

commission under Rule Project Number 2011-030-080-LS.  HB 2694, §10.01 and 

§10.05(a) are implemented through amendments to §50.139, Motion to Overturn 

Executive Director's Decision; §55.103, Definitions; §55.201, Requests for 

Reconsideration or Contested Case Hearing; §55.203, Determination of Affected Person; 

§55.256, Determination of Affected Person; and §80.109, Designation of Parties. 
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HB 2694, §§10.02, 10.04, and 10.05(b) are implemented through amendments to 

§80.17, Burden of Proof; §80.108, Executive Director Party Status in Permit Hearings; 

§80.109, Designation of Parties; §80.117, Order of Presentation; §80.131, Interlocutory 

Appeals and Certified Questions; §80.257, Pleadings Following Proposal for Decision; 

and §80.261, Scheduling Commission Meetings. 

 

HB 2694, §10.03 and §10.05(b) are implemented through the amendment to §80.151, 

Discovery Generally. 

 

Section by Section Discussion 

§80.17, Burden of Proof 

The commission amends §80.17 by deleting subsection (e), which requires the executive 

director to comply with §80.108, which is also amended as discussed elsewhere in this 

preamble.  Specifically, this text is no longer necessary because the executive director 

will always be a party in contested case hearings.  This change is necessary to implement 

HB 2694, §10.04.   

 

§80.108, Executive Director Party Status in Permit Hearings 

The commission amends §80.108 by deleting current subsections (a) - (c) and (e) - (m).  

Subsections (a) - (c) list the types of applications for which the executive director is 
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either a mandatory party or is prohibited from being a party and the factors for the 

executive director to consider when deciding whether to be a party on applications for 

which he has discretion.  Subsection (e) provides that the executive director may not 

assist an applicant in meeting its burden of proof, unless the applicant is eligible to 

receive assistance.  Subsections (f) - (m) concern the executive director's decisions 

regarding party participation and documentation of those decisions.   

 

Former subsection (d) remains as the sole text of this section.  In addition, text that 

states that the executive director's participation is limited to the sole purpose of 

providing information has been repealed.  New language is added that states that the 

executive director is a party in all contested case hearings regarding permitting matters, 

and his role is to support the position developed by the executive director in the 

underlying proceeding.  These changes are necessary to implement HB 2694, §§10.02, 

10.04 and 10.05(b). 

 

§80.109, Designation of Parties 

The commission amends §80.109 by removing language in subsection (a) that provides 

that the executive director can be named a party after parties are designated at the 

preliminary hearing.  This change is necessary because the amendment to TWC, 

§5.228(c) adopted in HB 2694, §10.02 requires the executive director to participate as a 

party.  TWC, §5.228(c) is also implemented through a change to subsection (b)(2).   
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The commission amends subsection (b)(5) by adding text that provides that 

notwithstanding any other law, a state agency, except a river authority, may not be a 

party to a hearing on an application received by the commission on or after September 1, 

2011 unless the state agency is the applicant.  In addition, the commission is deleting 

current subsection (b)(6) and (7) which provides that the Texas Water Development 

Board (TWDB) shall be a party to any commission proceeding in which the board 

requests party status, and that the Texas Parks and Wildlife Department (TPWD) shall 

be a party in commission proceedings on applications for permits to store, take, or divert 

water if the department requests party status.  These changes are needed to implement 

HB 2694, §10.01 and §10.05(a) which amended TWC, §5.115(b), which provides that a 

state agency that receives notice under TWC, §5.115(b) may submit comments to the 

commission in response to the notice but may not contest the issuance of a permit or 

license by the commission.  Paragraphs (8) - (11) are renumbered as paragraphs (6) - 

(9). 

 

§80.117, Order of Presentation 

The commission amends §80.117(b) by deleting a reference to the executive director if 

named as a party.  This change is necessary because the amendment to TWC, §5.228(c) 

adopted in HB 2694, §10.02 requires the executive director to participate as a party. 
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§80.131, Interlocutory Appeals and Certified Questions 

The commission amends §80.131(c) by deleting text regarding service to and responses 

from the executive director when the executive director does not participate as a party in 

a contested case hearing.  This change is necessary because the amendment to TWC, 

§5.228(c) adopted in HB 2694, §10.02 requires the executive director to participate as a 

party.   

 

§80.151, Discovery Generally 

The commission amends §80.151 by designating existing text as subsection (a) and 

adding subsections (b) and (c) which establish requirements for discovery in contested 

case hearings using prefiled testimony.  This change is necessary to implement HB 2694, 

§10.03 and §10.05(b).   

 

Subsection (b) requires that in hearings using prefiled testimony, except for hearings on 

water and sewer ratemaking, all discovery must be completed before the deadline to 

submit the prefiled testimony.  Hearings in which prefiled testimony was used but in 

which discovery was completed before September 1, are also excluded from the new 

requirements of subsection (b).  When the deadline for prefiled testimony is the same 

date for all parties, the discovery deadline would be the same for all parties.  

 

Subsection (b) does not mandate that all prefiled deadlines must be on the same day for 
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a particular party.  If the date for submission of prefiled testimony varies by party the 

deadline for completing discovery must also vary by party, however, all parties are under 

the continuing duty to supplement their discovery responses as required by the Texas 

Rules of Civil Procedure, §193.5 and §195.6.  The adopted rule does not mandate how 

the schedule for prefiled testimony must be structured, provided it comports with 

§80.117.  For example, upon agreement of the parties in a permitting matter, the 

schedule may allow for the applicant's prefiled testimony to be staggered by witness to 

accommodate the additional burden of concurrently responding to discovery and 

preparing prefiled testimony.  The adopted rule is not intended to allow parties to 

circumvent full participation in the discovery process by submitting prefiled testimony 

prior to the date specified by the Administrative Law Judge (ALJ), thereby limiting the 

time available for depositions.  Additionally, this rule does not mandate prefiled 

testimony in hearings, nor does it mandate a change to the discovery requirements in 

hearings that do not use prefiled testimony.  

 

Furthermore, the amendment to §80.151 does not prohibit parties from requesting that 

the ALJ extend certain discovery or prefiled deadlines for good cause, such as, but not 

limited to, the unavailability of a witness, party or counsel due to injury, illness or other 

event which presents the discovery or prefiled testimony from being filed in accordance 

with the established schedule and which the ALJ determines constitutes good cause 

reasons.  Nor does it prohibit parties from entering into Texas Rules of Civil Procedures, 
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Rule 11 agreements regarding modifications to §80.151 for good cause or prohibit a party 

from requesting that the ALJ require that an expert's factual observations, tests, 

supporting data, calculations, photographs, or opinions be reduced to a tangible form as 

allowed by the Texas Rules of Civil Procedure, §195.5.  

 

Representatives Wayne Smith and Warren Chisum sent a letter to TCEQ Executive 

Director Mark R. Vickery, P.G., dated August 5, 2011, to express clarification and 

purposes of the legislative intent of HB 2694, §10.03 (new TWC, §5.315).  The letter 

provides that in cases where all parties share the same deadline for prefiled testimony, 

there should be a single discovery deadline applicable to all parties in the cases.  Further, 

the letter specifically states that the "underlying intent of this legislation is to establish 

that once a party submits prefiled testimony in a contested case before SOAH, that party 

is no longer subject to discovery from other parties in the case."  The commission 

considered this information in adopting the changes to §80.151.  

 

Subsection (b)(1) provides that this subsection is applicable to hearings on applications 

that are subject to the jurisdiction of SOAH on or after September 1, 2011, with three 

exceptions.  Those exceptions are contested case hearings using prefiled testimony 

where all discovery was completed before September 1, 2011, water ratemaking 

proceedings, and sewer ratemaking proceedings.   
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Subsection (b)(2) provides that all discovery must be completed before the deadline to 

submit the prefiled testimony.  Subsection (b)(3) requires a single deadline for 

completion of discovery for all parties in cases where all parties share the same deadline 

for prefiled testimony.  

 

Subsection (b)(4) provides that the deadline to complete discovery shall correspond to 

the final deadline for that party to submit all of its prefiled testimony in cases where 

parties have different deadlines for the submission of prefiled testimony.  In cases where 

a party has staggered deadlines for prefiling its written testimony, then the deadline for 

that party is the last date for filing prefiled testimony.  In addition, after the deadline for 

a party to submit all of its prefiled testimony in a contested case, that party would no 

longer be subject to discovery from other parties in the case. 

 

Subsection (b)(5) states that the requirements of this subsection do not relieve a party's 

duty to supplement its discovery responses as required by Texas Rules of Civil 

Procedure, §193.5 and §195.6. 

 

Subsection (c) provides that all other contested case hearings, including those for which 

discovery has been completed before September 1, 2011, are governed by §80.151 as it 

existed immediately before the effective date of this section and the rule is continued in 

effect for that purpose. 
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§80.257, Pleadings Following Proposal for Decision 

The commission amends §80.257 by deleting the second sentence of subsection (a), 

which provides that the commission or general counsel may request that the executive 

director file briefs concerning legal or policy issues in contested cases in which the 

executive director has not participated as a party.  This change is necessary to 

implement HB 2694, §10.02, which amended TWC, §5.228(c) and (d). 

 

§80.261, Scheduling Commission Meetings 

The commission amends §80.261(a) by deleting text regarding notification of 

commission meetings that applies when the executive director does not participate as a 

party in a contested case hearing.  This change is necessary because the amendment to 

TWC, §5.228(c) adopted in HB 2694, §10.02 requires the executive director to 

participate as a party.   

 

Final Regulatory Impact Analysis Determination  

The commission reviewed the rulemaking action in light of the regulatory analysis 

requirements of Texas Government Code, §2001.0225, and determined that the action is 

not subject to Texas Government Code, §2001.0225 because it does not meet the 

definition of a "major environmental rule" as defined in that statute.  A "major 

environmental rule" is a rule the specific intent of which is to protect the environment or 
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reduce risks to human health from environmental exposure, and that may adversely 

affect in a material way the economy, a sector of the economy, productivity, competition, 

jobs, the environment, or the public health and safety of the state or a sector of the state. 

The amendments to Chapter 80 are not specifically intended to protect the environment 

or reduce risks to human health from environmental exposure.  The primary purpose of 

the rulemaking is to implement HB 2694, which made changes to the commission's 

contested case hearings process.  The amendments are procedural in nature and no 

fiscal impact is expected if these amendments are adopted.  Therefore, this rulemaking 

action does not affect in a material way the economy, a sector of the economy, 

productivity, competition, jobs, the environment, or the public health and safety of the 

state or a sector of the state.  

 

As defined in the Texas Government Code, §2001.0225 only applies to a major 

environmental rule, the result of which is to: exceed a standard set by federal law, unless 

the rule is specifically required by state law; exceed an express requirement of state law, 

unless the rule is specifically required by federal law; exceed a requirement of a 

delegation agreement or contract between the state and an agency or representative of 

the federal government to implement a state and federal program; or adopt a rule solely 

under the general powers of the agency instead of under a specific state law.  This 

rulemaking action does not meet any of these four applicability requirements of a 

"major environmental rule."  Specifically, the amendments to Chapter 80 were 
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developed to implement HB 2694.  This rulemaking action does not exceed an express 

requirement of state law or a requirement of a delegation agreement, and was not 

developed solely under the general powers of the agency, but was specifically authorized 

under the specific sections listed in the Statutory Authority sections listed elsewhere in 

this preamble. 

 

The commission invited public comment regarding the draft regulatory impact analysis 

determination during the public comment period. No comments were received on the 

draft regulatory impact analysis determination. 

 

Takings Impact Assessment 

The commission evaluated the amendments and performed an assessment of whether 

Texas Government Code, Chapter 2007, is applicable.  The primary purpose of the 

rulemaking is to implement HB 2694, which made changes to the commission's 

contested case hearings process.  The amendments are procedural in nature, and 

therefore promulgation and enforcement of the rulemaking will not burden private real 

property.  The amendments do not affect private property in a manner that restricts or 

limits an owner's right to the property that would otherwise exist in the absence of a 

governmental action. Consequently, this rulemaking action does not meet the definition 

of a taking under Texas Government Code, §2007.002(5).   
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Consistency with the Coastal Management Program 

The commission has reviewed this action and found that the action will not adversely 

affect any applicable coastal natural resource areas identified in the Texas Coastal 

Management Program.  The rules update the commission's contested case hearing 

process and do not  approve or authorize an action listed in 30 TAC §281.45, Actions 

Subject to Consistency With the Goals and Policies of the Texas Coastal Management 

Program. 

 

The commission invited public comment regarding the consistency with the coastal 

management program during the public comment period. No comments were received 

on the CMP. 

 

Public Comment 

The commission held a public hearing on December 12, 2011.  The comment period 

closed on December 19, 2011, for the three chapters that were opened for comment as 

part of this rulemaking project.  The commission received comments from Caddo Lake 

Institute (Caddo Lake), Texas Chapter of the Coastal Conservation Association (CCA), 

General Land Office and School Land Board (GLO/SLB), National Wildlife Federation 

and the Lone Star Chapter of the Sierra Club (NWF/Sierra), Office of Public Interest 

Counsel of the Texas Commission on Environmental Quality (OPIC), Texas Chemical 

Council (TCC), TPWD, Lone Star Chapter of the Solid Waste Association of North 
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America (TxSWANA), Texas Wildlife Association (TWA) and the University of Texas 

System (UT).  TCC supported the proposed changes.  TxSWANA supported the proposed 

changes to §80.151, but suggested adding additional preamble language regarding that 

rule.  OPIC generally agreed with the proposed changes to the rules regarding executive 

director participation as a party, and suggested change to a section not open for 

comment.  However, OPIC did not concur with the proposed changes to rules regarding 

the role of a state agency and discovery.  All other commenters generally disagreed with 

the proposed rules regarding the role of a state agency and suggested withdrawal of or 

changes to the proposed rules.   

 

Response to Comments 

Executive Director Participation in Contested Case Hearings 

§§80.17, 80.108, 80.109, 80.117, 80.131, 80.257, and 80.261 

 

TCC supports the mandatory participation of the executive director in all contested case 

hearings because the executive director should defend his draft permit, rather than that 

role being relegated to the applicant.  OPIC concurred with the proposed rule 

amendments implementing the executive director's role in contested case hearings, 

stating the amendments accurately reflect the language and intent of HB 2694.  OPIC 

recommended changes to §80.127(a)(4). 
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The commission appreciates the support.  The change suggested by OPIC 

cannot be made as part of this rulemaking because §80.127 was not open for 

comment.  No changes were made in response to the comments. 

 

Role of State Agencies, §80.109 

TCC supports the limitation of a state agency to contest TCEQ permits when that agency 

is not the permit applicant, stating it is a waste of valuable state resources since TCEQ 

must make a final determination that the permit application meets all administrative, 

technical and regulatory requirements.  TCC stated that excessive challenges to permits 

through the contested case hearing process significantly delays permit issuance and 

stymies economic growth and business development in Texas. 

 

The commission appreciates the support.  No changes were made in 

response to this comment. 

 

OPIC commented that its review of case law suggests that the amendment to TWC, 

§5.115(b) may be unconstitutional, and therefore there may be significant legal risk with 

the proposed rules.  To remedy its concern over the constitutionality of prohibiting state 

agencies from contesting the issuance of a permit,  OPIC recommends that the 

commission interpret that amended TWC, §5.115(b) does not apply to situations where 

the state acts as a property owner and would otherwise be deemed an "affected person" 
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under the factors in current commission rules.  Additionally, OPIC recommends that the 

rules be revised to draw a distinction between state agencies acting in their role as 

property owners, and those acting pursuant to their general authority.  Specifically, state 

agency participation should be restricted only when acting under general authority but 

not when acting as a property owner. 

 

In support of its concern and suggested language, OPIC discussed case law regarding the 

legislature's lack of power to restrict the constitutionally-derived rights of the state, state 

agencies, or its political subdivisions.  Further, OPIC stated that Texas Constitution, 

Article XVI, §59(a) declares the state's interest in land and water "public rights and 

duties" and, therefore, stated that it can be argued that §59 creates a constitutionally 

protected property right for the state.  According to OPIC's interpretation of the 

Constitution and case law, the limitation on a state agency's participation in contested 

case hearings in the statute may interfere with the state's property rights to such a 

degree as to present a constitutional problem. 

 

The commission acknowledges this comment.  The commission presumes 

the statute is constitutional because, according to the Code Construction 

Act, Texas Government Code, §311.021, it is presumed that when the 

legislature enacts a statute it intends that the statute complies with the 

Texas constitution.  A statute is presumed constitutional unless declared 
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unconstitutional by a court of competent jurisdiction and that decision 

becomes final.  OPIC is recommending an interpretation that is not 

supported by the language of the statute.  To distinguish whether an agency 

is acting pursuant to general authority or as property owner would be 

difficult to implement and would require significant interpretation.  There 

is nothing in the statutory language or the legislative intent to support such 

an approach.  These rules do not impact the constitutionally derived rights 

of state agencies.  There are no procedural due process rights with regard to 

permits, and there is no right to a specific process, particularly to a 

contested case hearing.  Further, while the authority cited for commenters' 

assertions are set forth in the Texas Constitution, such as Texas 

Constitution, Article XVI, §59a and Article XIV, §1, these sections do not 

create a right to a special process for the agencies.  In fact, no such special 

provision is made in statute either.  "Unless the rights or duties of the 

agency are expressly provided in the constitution or by statute, case law 

provides that agencies do not have rights accorded to individuals such as 

due process or equal protection.  Municipal corporations and other 

government subdivisions derive their existence and powers from legislative 

enactments and are subject to legislative control and supremacy.  

Consequently, they cannot use the sword of the due-process-of-law and 

other provisions of Article I to invalidate the laws that govern them" (See 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000301&docname=TXCNART1S19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1995114730&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=4BCEC9D0&rs=WLW12.01�
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McGregor v. Clawson, 506 S.W.2d 922, 929 (Tex. Civ. App. - Waco 1974, no 

writ); Boyett v. Calvert, 467 S.W.2d 205, 210 (Tex. Civ. App. - Austin 1971, 

writ ref'd, n.r.e.)).  No changes were made in response to the comments. 

 

GLO/SLB commented that because the statutory language of TWC, §5.115(b) is 

ambiguous in a way that could jeopardize the ability of the state's executive agencies to 

perform their legal duties and property stewardship, the commission is urged to obtain 

an opinion from the Attorney General before the final adoption of the rules 

implementing this statute. 

 

The commission acknowledges the comment.  The commission has 

determined that the statute is not ambiguous, and is proposing adoption of 

these rules based on its interpretation of the statute.  The purpose of an 

Attorney General Opinion is to obtain clarity on the meaning of the law.  

The commission is provided the authority to interpret the statutes under its 

jurisdiction, and has determined the statute is not ambiguous; therefore, it 

has determined it is not necessary to request an opinion.  No changes were 

made in response to the comment. 

 

Caddo Lake opposes the rules, stating that they go well beyond what is required under 

the bill with regard to the extending the rules to water rights, the scope of the possible 

http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01�
http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1974130798&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=929&rs=WLW12.01�
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http://web2.westlaw.com/find/default.wl?mt=99&db=713&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=1995114730&serialnum=1971130680&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4BCEC9D0&referenceposition=210&rs=WLW12.01�
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interpretation of what constitutes a state agency, and the failure to provide reasonable 

alternatives for needed input from state agencies.  Based on this, the commission should 

withdraw the proposed rules and begin a new process, working with state agencies to 

develop a new proposal.  NWF/Sierra commented that the commission should not 

pursue rulemaking to implement TWC, §5.115(b), and should not do so at the time 

without further meetings and discussions to explore the implications of doing so.  

NWF/Sierra commented that the limitations on state agency participation in these rules 

are inconsistent with existing law and exceed the scope of the amended TWC, §5.115(b), 

and the commission should either not pursue rulemaking on this statutory change or 

should only adopt rules that reference the specific statutory language used by the 

legislature.  UT stated that the rule package as drafted goes far beyond the revisions 

needed to implement the statutory change and does not adequately address ambiguities 

created by the legislature.  CCA requested that the commission withdraw the proposed 

changes to §55.103 and §80.109, as well as any other rules which reference those 

sections because they are not authorized by statute. 

 

OPIC commented that the rules improperly limit the participation of state agencies with 

specific statutory authority to participate in contested case hearings on water rights 

applications.  OPIC cited to the Code Construction Act which provides that unless the 

general, later enacted statute demonstrates a manifest intent to repeal other conflicting 

sections of the code, the specific provision will act as an exception to the general rule.   
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GLO/SLB commented that the commission has gone beyond the proper interpretation 

of amended TWC, §5.115(b) by proposing an unnecessarily broad reading of the 

limitation on state agencies.  The rules appear to exclude every state agency (other than 

river authorities) from participating in a contested case hearing, even if the issuance of 

an air, water, or waste disposal permit would have direct effects on real property 

interests of the State of Texas represented by such agencies.  Similarly, TWA commented 

that the rules overstep the authority provided under HB 2694 by excluding state 

agencies, even if those agencies are the owners of property affected by the permits, or 

agencies with specific jurisdiction over matters impacted by permits, including those 

agencies with specific statutory authority regarding water rights applications.  

 

The commission disagrees that the rules go beyond the changes to TWC, 

§5.115(b), and therefore, declines to withdraw the proposed rules that 

implement the statute.  State agencies are given wide latitude to interpret 

the statutes in their jurisdiction, therefore, the commission determined 

that it would be appropriate to carry out its interpretation of TWC, 

§5.115(b) via rulemaking.  As discussed elsewhere in this preamble, the 

commission's interpretation is supported by application of the Code 

Construction Act, Texas Government Code, Chapter 311 to the statutes 

under its jurisdiction.  No changes were made in response to the comments. 
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TPWD recommended that the commission not adopt the proposed amendments to 

§§50.139, 55.103, 55.201(e) and (h), 55.203(b), 55.256(b) and 80.109(b)(5) - (7) because 

HB 2694 does not include a requirement to adopt rules to implement the changes to 

TWC, §5.115(b).  In addition, these rule changes are not necessary because the 

commission can consider state agency participation on a case-by-case basis, which 

would allow for the development of an administrative record for potential appeal by the 

protesting state agency. 

 

The commission disagrees with this comment, and no changes have been 

made to the rules.  The commission determined that it would be 

appropriate to document its interpretation of TWC, §5.115(b) via 

rulemaking.  TWC, §5.115(b) does not provide a mechanism for the 

commission to consider state agency participation on a case-by-case basis; 

the statute unambiguously states that state agencies may not contest the 

issuance of a permit or license.  It would be contrary to the plain meaning of 

the statute if the commission was to evaluate state agency participation on a 

case-by-case basis, and, therefore, no evaluation criteria were included in 

the proposed rules.  Additionally, the administrative record on appeal 

includes the executive director's response to comments, so any concerns 

raised by a state agency in comments to TCEQ are documented.    
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Caddo Lake commented that these rules, taken together, have been drawn as blanket 

prohibitions on state agencies to take steps they believe are needed to protect their 

interests and responsibilities.  The rights of state agencies as property owners and the 

duties of state agencies to protect state resources are clear under the Texas Constitution 

and other Texas laws.  Any effort to limit these rights and responsibilities should be read 

narrowly to protect the state's interests.  In some cases, the implementation of HB 2694 

is being proposed in a fashion that creates direct conflicts with other state laws, instead 

of seeking ways to implement the goals of the different laws. 

 

TPWD commented that the changes to TWC, §5.115(b), must be construed in a manner 

consistent with the Code Construction Act, which presumes that the legislature intends 

that the entire statute is to be effective, intends a just and reasonable result, and intends 

the public interest is favored over any private interests, and this is also true even if TWC, 

§5.115(b) applies to water right applications.  The Code Construction Act also provides 

that words and phrases shall be read in context and construed according to the rules of 

grammar and common usage, and that courts should read the statute as a whole and 

interprets it in order to give effect to every part.  No sentence, clause, or word should be 

rendered superfluous, and interpreting should aim to harmonize conflicting provisions.  

There is no manifest intent that the general provision prevail over the specific, and that 

HB 2694 does not express any intent to address, change, or repeal TWC, §11.132 and 
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§11.147 or Texas Parks and Wildlife Code, §12.0011(b) and §12.024(c), and both provide 

independent authority for TPWD to be a party to water right applications and to present 

evidence to the TCEQ.  These statutes remain in effect and TCEQ should not repeal these 

by implication.  If statutes can be harmonized, and effect given to each when so 

considered, there is no repeal by implication.  These specific statutes control over the 

general TWC, §5.115(b). 

 

CCA opposes the amendments to §55.103 and §80.109.  The rules effectively amend 

TWC, §5.115(a) to exclude state agencies from the definition of affected persons, 

although HB 2694 did not change subsection (a).  CCA and NWF/Sierra commented 

that the new text in TWC, §5.115(b) does not say that a state agency may not request or 

participate in a contested case hearing, or provide evidence on permit terms that would 

protect state resources.  Rather, it only states that an agency "may not contest the 

issuance of a permit," which is that it may not argue that the commission should not 

issue a permit on any terms or seek to overturn a commission-approved permit.  CCA 

commented that this interpretation is consistent with other relevant statutes because 

statutes should be construed to harmonize with other relevant laws, if possible.  

NWF/Sierra commented that the rules create unnecessary conflicts with existing 

statutes. 
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CCA states that the proposed rules effectively repeal TWC, §11.147(f) and Texas Parks 

and Wildlife Code, §12.024(c), and amend and TWC, §5.115(a).  CCA commented that 

these sections have not been repealed or amended and cited case law for its comment 

that repeal or amendment of statutes by implication is disfavored, and that unless an 

older statute is explicitly repealed or amended by a new law, the old law and the new law 

should be harmonized, if possible.  CCA states that, in this case, there is an 

interpretation that harmonizes the old and new statutes.  NWF/Sierra commented that 

the rules unnecessarily create a direct conflict with TWC, §11.147(f) and Texas Parks and 

Wildlife Code, §12.024(c), and cannot co-exist with those statutes which provide that 

TPWD and TWDB are, when so requested, full parties in hearings regarding water rights 

applications.  The result is that if these agencies are denied full party status, then those 

statutes would be rendered meaningless.  NWF/Sierra also stated that a harmonized 

interpretation is necessary in order to be consistent with the commission's existing rules 

for notice of water rights permits and amendment applications. 

 

NWF/Sierra concluded that TCEQ has put itself in the untenable position of implying 

the repeal of various existing statutes and implying authority to limit the actions of sister 

state agencies, including actions that those agencies have been legislatively directed to 

perform.  NWF/Sierra commented that the commission should not infer a grant of 

rulemaking authority from the legislature that would place TCEQ in the position of 

deciding that statutes expressly granting participation rights to other state agencies have 
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been implicitly repealed.  NWF/Sierra states that actual statutory language used by the 

legislature controls in interpreting legislation, and, in this instance, in determining what 

permits or licenses the limitation applies to and the nature of that limitation. 

 

No change has been made in the rules in response to these comments.  The 

commission has determined that amended TWC, §5.115(b) is clear and 

unambiguous, and therefore state agencies, other than river authorities, 

are prohibited from contesting the issuance of a permit or license.  This is 

implemented by adopting rules that do not allow any participation by these 

agencies in requesting a hearing; participating as a party as an affected 

person or statutory party; or filing a Motion to Overturn, Request for 

Reconsideration, or Motion for Rehearing regarding any permit or license 

by the TCEQ.  Any difference in opinion regarding a term or condition in a 

draft permit is considered to be contesting the issuance of that permit.  

Because the draft permit is prepared by the commission staff and generally 

agreed upon by applicants prior to notice, state agencies who are applicants 

can be parties to any contested cases regarding those applications. 

 
The amendment to TWC, §5.115(b) provide that a state agency that receives 

notice under this subsection may submit comments to the commission in 

response to this notice.  Notably the legislature did not provide the 

commission with any statutory text that suggests criteria should be 
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established for when state agencies could be a party, other than as a 

commenter.  Therefore, if the commission allowed state agencies to be 

parties to contest some applications, then this portion of the amendment 

would be rendered meaningless. 

 

To determine whether the legislature intended for state agencies to not be 

able to appeal, every word, phrase and expression must be read as if it were 

deliberately chosen.  The first part of the language says that state agencies 

may submit comments but may not contest.  If they could also participate in 

a contested case hearing, the legislature would have said that since they 

enumerated the ways in which state agencies could participate in the 

process. If they intended the phrase "may not contest" to mean only that 

they "may not appeal," they would have said so and would not have needed 

to state that state agencies may submit comments. 

 
In addition to the plain language analysis, the commission also considered 

other provisions of the Code Construction Act.  The rules of  statutory 

construction provide that when the plain language of a statute does not 

clearly convey the legislature's intent, additional construction aids may be 

relied upon, such as the objective of the law, the legislative history, the 

consequences of a particular construction, the administrative construction 
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of the statute, and its caption or preamble (See Tex. Gov't Code Ann. 

§311.023 (West 2005); Galbraith Eng'g Consultants, Inc. v. Pochucha, 290 

S.W.3d 863, 867-68 (Tex.2009)).  The prohibition on state agencies 

contesting the issuance of a permit or license was originally proposed in HB 

3037, 82nd Legislature, 2011; however, HB 3037 did not include the 

exclusion for river authorities that is found in the language adopted in HB 

2694.  Because the legislature considered the provision prohibiting all state 

agencies from contesting the issuance of a permit or license, but then 

rejected that in favor of adding the sole exclusion of river authorities, it is 

clear that the legislature intended the term "state agency" to include all 

agencies other than river authorities. 

 

Moreover, the commission finds that the objective of amended TWC, 

§5.115(b) is to limit the participation of state agencies in contested case 

hearings in order to promote judicious use of state resources.  This 

legislation was enacted during a year in which all state agencies were facing 

budget cuts. The testimony from the floor debate makes it clear that the 

legislature was against state agencies using limited state resources to 

oppose each other (See House Journal, 82nd Legislature, at 2037 (April 20, 

2011)).  Additionally, a bill analysis for HB 3037 in which the changes to 

contested case hearings originally resided, before it was merged into HB 

http://web2.westlaw.com/find/default.wl?mt=99&db=1000176&docname=TXGTS311.023&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2021288380&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FE6393D2&rs=WLW12.01�
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2694, provides "{w}hen a contested case is referred to the SOAH by TCEQ at 

the end of a lengthy and inclusive public participation process, an 

administrative law judge presides over the hearing and considers evidence 

in the form of sworn witness testimony and documents presented as 

exhibits.  Interested parties note that legislation is needed to facilitate the 

permitting process to prevent a waste of state resources by modifying the 

contested case process for environmental permitting." (See Committee 

Substitute House Bill 3037 (emphasis added)). 

 

In addition, the history of the statutes provides additional support for the 

commission's interpretation of the applicability of TWC, §5.115.  The TWC 

was enacted by HB 343 in 1971. TWC, Chapter 5, entitled Water Rights, set 

forth the policies and procedures for the operation of what was then the 

Water Rights Commission.  TWC, §5.131 from that enactment, entitled 

Notice of Hearing, provided "{i}f accepted for filing by the commission, if 

required by law, the commission shall set a hearing date and issue 

appropriate notice."  TWC, Chapter 11 was also enacted by HB 343 but it 

pertained at that time to the TWDB. 

 
In 1977 the TWC was amended by Senate Bill (SB) 1139, which was known as 

the Water Reorganization Act. The Act created the Department of Water 

Resources which assumed the rights and duties of the Texas Water Rights 
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Commission (among other major water agency reorganizations). New TWC, 

Chapter 5 retained the general provisions for the newly created agency and 

the text set forth above concerning notice was relocated to TWC, §5.179(b). 

Under SB 1139, the TWDB provisions were moved to TWC, Chapter 5. The 

specific detailed provisions for water rights were relocated to TWC, Chapter 

11.  New TWC, §11.132 entitled "Notice of Hearing" prescribed specific 

elements to be contained in a notice for a water rights matter.  

 

In 1985, the legislature enacted SB 249 which contained new TWC, §5.114 

and §5.115.  Those sections amended and replaced TWC, §5.179.  TWC, 

§5.115 was entitled "Notice of Application."  In addition to the notice of 

application provision, SB 249 also enacted many other provisions under 

TWC, Chapter 5 which are clearly and necessarily applicable to all 

applications filed with the agency:  application filing instructions in TWC, 

§5.114 and §5.116 concerning hearings; TWC, §5.119 which requires the 

commission to be knowledgeable concerning the use, storage, conservation 

of water; and TWC, §5.120 which requires the commission to administer the 

law so as to promote the judicious use of water.  Just as the legislature 

created the former Texas Water Commission, now TCEQ, to serve as the 

"umbrella agency" for environmental permitting matters, (Bill Analysis, 

Committee Substitute House Bill 2694), TWC, Chapter 5 serves as the 
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umbrella chapter for laws affecting the entirety of the agency's programs. 

Amending TWC, Chapter 5 with the intent to apply to all of the agency's 

permitting programs is an efficient and effective way to implement a 

comprehensive change.  

 
The wording of the statute is clear in that it limits participation by all state 

agencies, except river authorities.  The legislature considered whether any 

entities should be exempted from this limitation when it excluded river 

authorities.  If the legislature had wanted to exclude additional entities such 

as the TPWD or TWDB, or institutions of higher education, it would have 

done so.  The commission finds that its rules provide a reasonable 

construction of the statute that is consistent with the legislature's intent. 

"We should read every word, phrase, and expression in a statute as if it 

were deliberately chosen, and presume the words excluded from the statute 

are done so purposefully." (See Gables Realty Ltd. P'ship v. Travis Cent. 

Appraisal Dist., 81 S.W.3d 869, 873 (Tex. App. - Austin 2002, pet. denied); 

City of Austin v. Quick, 930 S.W.2d 678, 687 (Tex. App. - Austin 1996) 

(citing Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex. 1981)), 

aff'd, 7 S.W.3d 109 (Tex. 1999); see also 2A Norman J. Singer, Sutherland 

Statutory Construction, §47.25 (6th ed. 2000) (stating that there is 

generally an inference that omissions from a statute are intentional)).  It is 

presumed that the legislature was aware of the background law and acted 
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with reference to it (See Acker v. Texas Water Comm'n, 790 S.W.2d 299, 301 

(Tex.1990)).  In ascertaining the scope of an agency's authority, we give 

great weight to the contemporaneous construction of a statute by the 

administrative agency charged with its enforcement (See Tarrant Appraisal 

Dist. v. Moore, 845 S.W.2d 820, 823 (Tex. 1993)).  If the meaning of a 

statute is doubtful or ambiguous, we will give serious consideration to the 

construction given it by the governmental body charged with its 

enforcement or administration (See City of Austin v. Hyde Park Baptist 

Church, 152 S.W.3d 162, 166 (Tex. App.-Austin 2004, no pet.)).  

 

If TPWD has been the primary agency that has contested permit 

applications, then there is no purpose for the legislature to prohibit other 

agencies from participation but allow participation by the primary one that 

has contested permit applications.  Construction of a statute must be 

consistent with its underlying purpose and the policies it promotes (See 

Northwestern Nat. County Mut. Ins. Co. v. Rodriguez (App. 4 Dist. 2000) 18 

S.W.3d 718, review denied). 

 

Caddo Lake commented that the commission misinterpreted the changes to TWC, §5.115 

by applying them to water rights applications.  That is because those applications are 

subject to notice under TWC, §11.132, and because no notice of administrative 
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completeness of an application is provided for water right applications under TWC, 

§5.115.  Caddo Lake recommended that the rules should be re-opened to make it clear 

that TWC, §5.115 does not apply to water rights decisions made under TWC, Chapter 11.   

 

OPIC commented that commission rules make clear that notices of water rights 

applications are not issued under TWC, §5.115(b), but instead pursuant to TWC, §11.132, 

citing the commission's most recent changes to its water rights notice rules in 2009.  

OPIC specifically noted that TWC, §5.115(b) was not included as part of the statutory 

authority in that rulemaking, and therefore linking notice of water rights applications to 

TWC, §5.115(b), the proposed rules creates a significant inconsistency in the 

commission's rules.  OPIC's position is that there is no manifest intent to repeal TWC, 

§11.147(f) or Texas Parks and Wildlife Code, §12.024(c) in the amended TWC, §5.115 or 

its legislative history.  OPIC concluded that the limitation on state agency participation 

in hearings does not apply to water rights applications based on its application of the 

Code Construction Act.  The discussion recorded on the House floor between 

Representatives Anchia and Chisum, which appears to include water rights, is 

insufficient to provide a manifest intent to repeal by implication when the plain 

language of the statute demonstrates a different result.  OPIC recommends that the 

commission eliminate the applicability to water rights applications.  
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NWF/Sierra commented that the limitation on state agency participation would apply to 

permits or licenses for which notice is controlled by TWC, §5.115(b), those for which 

notices are issued at the time of determination of administrative completeness.  

Accordingly, the limitation does not apply to water rights permitting matters, for which 

notice is not controlled by TWC, §5.115(b).  The notice for water rights permits and 

amendments is controlled by TWC, §11.132, and issued only at the time of technical 

completeness.  The agency determination predates HB 2694, and therefore if the 

legislature intended to apply the limitation to participation by state agencies in water 

rights matters, it could have included a reference to TWC, §11.132 in the bill.  However, 

the legislature expressly limited the restriction to notice provided pursuant to TWC, 

§5.115(b). 

 
TPWD commented that the commission's interpretation of TWC, §5.115(b) is 

inconsistent with settled statutory construction law.  This statute only applies to notice 

issued under this subsection, and not to notice issued pursuant to other statutes.  TPWD 

acknowledges the legislature's limitation on state agencies, but the limitation is narrow 

in scope.  Specifically, the statute does not apply to state agency participation in water 

right application proceedings.  This is because notice of these is under TWC, §11.132, as 

implemented in 30 TAC §295.151.  When the commission amended this rule in 2009, 

TWC, §5.115(b) was not included in the "statutory authority" section of the preamble.  

Further, no notice of administrative completeness of an application is provided for water 

right applications, and TWC, §5.115(b) concerns only those applications noticed for 
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administrative completeness.  Therefore, TWC, §5.115(b) does not apply and the 

commission should revise the proposed rules to clearly exempt these applications from 

the implementation of TWC, §5.115(b). 

 

NWF/Sierra commented that the commission is proposing to interpret TWC, §5.115(b) 

two different ways at the same time.  The proposed rules interprets it as controlling 

notice of applications for new or amended water rights, and also interpreted as not 

controlling for applications for new or amended water rights in commission rule 

§295.151.  This inconsistent interpretation is, on its face, arbitrary and capricious.  

Further, the commission has already determined that notice of these applications would 

be given at time of technical completeness pursuant to TWC, §11.132, rather than at time 

of administrative completeness pursuant to TWC, §5.115(b).  Therefore, the rules 

implementing should be revised to make them inapplicable to water rights permitting 

matters.  NWF/Sierra recommends that if the commission adopts any rules, those rules 

should not be apply to water rights matters noticed under TWC, §11.132, and should 

only address restrictions on the ability of state agencies to contest the actual issuance of 

permits or licenses to which the rules apply.   

 

TPWD commented that it disagrees with TCEQ's interpretation that TWC, §5.115(b) 

applies to water right applications and that it acts as a complete bar to state agency 

participation in contested cases.  TPWD also stated that no rules are necessary to 
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implement this statutory change, or, in the alternative, that simplified rules 

implementing a narrow interpretation of TWC, §5.115(b) can be adopted.  This is 

because the proposed rules improperly expand the application of this subsection. 

 

TWC, §5.115(b) provides "at the time an application for a permit or license 

under this code is filed with the executive director and is administratively 

complete, the commission shall give notice of the application."  There is no 

limitation on the types of programs that are subject to that provision. The 

statement added by HB 2694 that begins "a state agency that receives notice 

under this subsection" refers to that same notice of application. The clause 

"under this subsection" is not intended to create a subset of notices that are 

sent "under this code," but rather to simply reference the notice that is the 

subject of the first sentence of TWC, §5.115(b).  The scope of TWC, §5.115(b) 

as amended by HB 2694 is unchanged and still covers all notices of 

application sent under the code, including water rights.  

 

Excluding water rights permitting matters from the rules on the basis that 

there exists a separate detailed statute regarding notice of application, 

could lead to exclusion of all other major permit programs at the agency on 

the same basis.  Detailed notice requirements exist for water quality, waste 

permitting, and underground injection control permits in TWC, §5.552. 
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Similarly, air permitting applications are subject to Texas Health and Safety 

Code (THSC), §382.056. Additionally, THSC, §401.114 provides notice 

requirements for radioactive material licenses.  As discussed elsewhere 

herein, all applications are subject to TWC, Chapter 5 and in particular, 

TWC, §5.115.  To find otherwise would result in an interpretation that there 

are no applications subject to the statute. "We also should not adopt a 

construction that would render a law or provision absurd or meaningless." 

(See Chevron Corp. v. Redmon, 745 S.W.2d 314, 316 (Tex.1987); Mueller v. 

Beamalloy, 994 S.W.2d 855, 860 (Tex. App. - Houston {1st Dist.} 1999, no 

pet)).  Further, as discussed elsewhere in this preamble, the history of the 

statute shows that the legislature intended this to apply to the permitting 

programs of the commission.   

 

The Texas Administrative Procedure and Practice Act (APA), Texas 

Government Code, Chapter 2001 provides that the notice of a proposed rule 

must include a statement of the statutory authority under which the rule is 

proposed to be adopted and include a concise explanation of the particular 

statutory provision under which the rule is proposed (Texas Government 

Code, §2001.024).  In 2009, the commission conducted rulemaking to 

change commission notice practice by delaying issuance of the notice until 

after the declaration of technical completion of an application in order to 
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enhance public participation, which included the statutory authority for the 

rulemaking (See July 24, 2009 issue of the Texas Register (34 TexReg 4834, 

4836-37).  The fact that the commission did not cite to TWC, §5.115 in that 

rulemaking does not negate the applicability of TWC, §5.115 to water rights 

permitting matters.  The 2009 rulemaking was undertaken because the 

general public benefits from a notice of technical completeness, which 

occurs after a draft permit has been prepared.  This in no way diminishes 

notice of administrative completeness, in fact, the notice of technical 

completeness includes the date on which the application was declared 

administratively complete. 

 
As set forth elsewhere in this preamble, TWC, §5.115 applies to all 

commission permit applications, including water rights. Because the 

statutory authority and obligation existed prior to the commission 

rulemaking in 2009, absent a legislative change, it still exists after such 

rulemaking.  Additional support that TWC, §5.115 applies to water rights 

applications is the fact that the 2009 rulemaking incorporated the "affected 

person" definition from Chapter 55 rules, and the statutory basis for the 

definition resides in TWC, §5.115.  No changes have been made in response 

to the comments. 
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TPWD commented that the commission did not propose any definition of "contest the 

issuance;" common usage and plain language supports an interpretation that a state 

agency cannot request the TCEQ to forgo issuance, i.e., request denial, of a permit, and 

therefore all other rights of a state agency as an affected person are preserved, including 

the right to participate in a contested case hearing to offer relevant evidence and 

argument related to the subject permit, two things that the legislature chose not to 

include in HB 2694.   

 

OPIC and UT commented that the proposal expands the limitation on state agency 

participation beyond the scope by improperly applying TWC, §5.115(b) to motions to 

overturn and requests for reconsideration, since neither procedural mechanism 

necessarily contests the issuance of a permit, as well as motions for rehearing.  These 

mechanisms may be used to request additional conditions on a permit prior to issuance 

and are also required steps for preserving a right to judicial review under the exhaustion 

of administrative remedies doctrine and commission rules.  Further, the discussion on 

the House floor between Representatives Anchia and Chisum refers to state agencies 

"going to court," not intra-agency review procedures.  NWF/Sierra recommends that the 

rules should not be applied to the ability to file a motion for rehearing or a motion to 

overturn.  UT also commented that the commission should encourage any person, 

including a state agency, to bring matters to its attention so that it can correct staff 

errors, and motions to overturn are often the way that public comments are brought to 
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the attention of the commission if the commenter believes the executive director has 

failed to adequately consider those comments.  GLO/SLB suggested language be added 

to §50.139 that would allow the GLO and the SLB to file a motion to overturn. 

 

TPWD commented that although the statutory construction of the amendment must be 

based on the actual words of TWC, §5.115(b), the discussion on the House floor between 

Representatives Anchia and Chisum can also be harmonized with the statute in several 

ways.  Their discussion of state agencies "going to court against one another" could be 

intended to refer to district and appellate court litigation, not participation in 

administrative actions.  Alternatively, if this is intended to mean agencies that are in 

hearing "against one another" then the exchange can be harmonized with the text "may 

not contest the issuance of a permit or license."  A state agency may be a party without 

contesting the issuance of permit, such as to ensure that the resources under the 

agency's jurisdiction are protected through the contested case process.  Further, an 

agency cannot be "involved" in a permit that is contested without the right to be 

admitted as a party to the contested case hearing.    

 

TPWD commented that the statute only applies to contesting the issuance of a permit, 

but does not prohibit an agency from seeking additional or different conditions in a 

permit.  The commission's proposed changes to rules in Chapters 50, 55, and 80 go 
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beyond the plain language "issuance of a permit or license," resulting in unnecessarily 

and unreasonably restricting state agency participation in permit proceedings.   

 

No change has been made in the rules in response to these comments.  The 

commission has determined that amended TWC, §5.115(b) is clear and 

unambiguous, and therefore state agencies, other than river authorities, 

are prohibited from contesting the issuance of a permit or license.  This is 

implemented by adopting rules that do not allow any participation by these 

agencies in requesting a hearing; participating as a party as an affected 

person or statutory party; or filing a Motion to Overturn, Request for 

Reconsideration, or Motion for Rehearing regarding any permit or license 

by the TCEQ.  Any difference in opinion regarding a term or condition in a 

draft permit is considered to be contesting the issuance of that permit.  The 

draft permit is prepared based on the agency staff's technical review and 

any comments received up until that point in the process.  Because the draft 

permit is prepared by the commission staff and generally agreed upon by 

applicants prior to notice, state agencies who are applicants can be parties 

to any contested cases regarding those applications.  Comments can also be 

submitted in response to the notice of technical completeness and draft 

permit. 
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The amendments to TWC, §5.115(b) provide that a state agency that receives 

notice under this subsection may submit comments to the commission in 

response to this notice.  Notably the legislature did not provide the 

commission with any statutory text that suggests criteria should be 

established for when state agencies could be a party, rather than only a 

commenter.  Therefore, if the commission allowed state agencies to be 

parties to contest some applications, then this portion of the amendment 

would be rendered meaningless. 

 

To determine whether the legislature intended for state agencies to not be 

able to appeal, every word, phrase and expression must be read as if it were 

deliberately chosen.  The first part of the language says that state agencies 

may submit comments but may not contest.  If they could also participate in 

a contested case hearing, the legislature would have said that since they 

enumerated the ways in which state agencies could participate in the 

process.  If they intended the phrase "may not contest" to mean only that 

they "may not appeal," they would have said so and would not have needed 

to state that state agencies may submit comments. 
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GLO/SLB commented that the commission's overly broad interpretation of the term 

"state agency" should in no way affect the ability of the GLO or the SLB to contest the 

issuance of a TCEQ permit or license because these two particular agencies are not state 

agencies that receive notice under TWC, §5.115(b).  Rather, these agencies receive notice 

under TWC, §5.115(c), and subsections (d) - (g) provide further detailed notice 

requirements for notice to GLO and SLB.  The proposed rules do not consider these 

other subsections which were unchanged by HB 2694 or any other act of the 82nd 

Legislature, 2011, and the commission may not adopt rules that nullify pre-existing law 

without a clear indication of that intent from the legislature.  OPIC commented that 

amended TWC, §5.115(b) does not govern notice of applications that will affect 

permanent school fund lands.  Rather, that notice is governed by TWC, §5.115(c), and 

the proposal should be revised to eliminate the application of TWC, §5.115(b) to agencies 

that own or manage permanent school fund land.   

 

When TWC, §5.115(c) was added in 1993 by SB 964, it was intended to 

enhance the existing notice in TWC, §5.115(b) and to ensure its delivery to 

the appropriate person at the GLO.  Two statements in TWC, §5.115 

underscore this point.  First, subsection (f) adds two elements to the list of 

notice elements already set forth in subsection (e) which are required 

elements for all TWC, §5.115 notices.  Accordingly, a notice for an 

application affecting permanent school fund land must contain the five 
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items in subsection (e) which are required for all notices and the two 

additional items in subsection (f) which pertain specifically to School Land 

Board notices.  Additionally, subsection (g) provides that a formal action or 

ruling "made without the notice required by this section is voidable by the 

SLB."  These two statements demonstrate that the drafters viewed the 

various provisions concerning notice throughout the entire TWC, §5.115 as 

pertaining to the same instrument.  No changes have been made in 

response to the comments.  

 

Caddo Lake commented that "state agency" is not defined in HB 2694 or anywhere else 

in the TWC, nor any case law, that could be relied upon for these rules.  Caddo Lake 

cited to the definitions in the APA and the Public Information Act, Texas Government 

Code, Chapters 2001 and 552, respectively.  Caddo Lake recommended that the rules 

should be re-opened to include a definition, stating a preference as the definition in the 

APA.  GLO/SLB commented that without a specific definition of "state agency," the 

meaning of the term in the statute is ambiguous.  GLO/SLB also stated that the 

commission's failure to define the term potentially thwarts the proprietary rights and 

legal duties imposed on certain state agencies by forbidding their participation in the 

contest of a commission permit or license.  GLO/SLB suggested a specific definition be 

added to §55.103, and that the GLO and the SLB be excluded in §50.139, just as that rule 

provides an exception for river authorities.   
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GLO/SLB commented that the categorical exclusion of each and every entity that can be 

called a "state agency" from contesting a permit or licensing application is overkill.  The 

commission should use Texas Government Code, §311.023, in the Code Construction 

Act, to interpret TWC, §5.115(b) and conclude that the statute is ambiguous on its face.  

GLO/SLB suggested a more specific and crafted definition of "state agency" should be 

provided in the rules.   

 

OPIC recommended that the executive director comprehensively evaluate what agencies 

are covered by the rule and provide a specific definition of "state agency."  NWF/Sierra 

commented that the scope of the term "state agency" is far from clear, and nothing in the 

proposed rules provides any guidance on the universe of state agencies that would be 

subject to the proposed rules.  The proposed rules create conflict with TWC, §6.189, 

which deals with the TWDB.  Finally, NWF/Sierra also stated that the proposed rules 

fail to provide reasonable notice to the entities potentially affected by the proposed 

amendments to §80.109.   

 

No change has been made in the rules in response to these comments.  The 

commission declines to define "state agency" to exclude institutions of 

higher education or any other state agency, because the legislature excluded 

only river authorities when it enacted the statute.  Although the 
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commission has determined that the meaning is clear, the rules of 

 statutory construction provide that when the plain language of a statute 

does not clearly convey the legislature's intent, additional construction aids 

may be relied upon, such as the objective of the law, the legislative history, 

the consequences of a particular construction, the administrative 

construction of the statute, and its caption or preamble (See Tex. Gov't 

Code Ann. §311.023 (West 2005); Galbraith Eng'g Consultants, Inc. v. 

Pochucha, 290 S.W.3d 863, 867-68 (Tex.2009)).  The prohibition on state 

agencies contesting the issuance of a permit or license was originally 

proposed in HB 3037, 82nd Legislature, 2011; however, HB 3037 did not 

include the exclusion for river authorities that is found in the language 

adopted in HB 2694.  Because the legislature considered the provision 

prohibiting all state agencies from contesting the issuance of a permit or 

license, but then rejected that in favor of adding the sole exclusion of river 

authorities, it is clear that the legislature intended the term "state agency" 

to include all agencies other than river authorities. 

 

Moreover, the commission finds that the objective of amended TWC, 

§5.115(b) is to limit the participation of state agencies in contested case 

hearings in order to promote judicious use of state resources. This 

legislation was enacted during a year in which all state agencies were facing 
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budget cuts. The testimony from the floor debate makes it clear that the 

legislature was against state agencies using limited state resources to 

oppose each other (See House Journal, 82nd Legislation, at 2037 (April 20, 

2011)).  Additionally, a bill analysis from HB 3037, the bill in which the 

changes to contested case hearings originally resided, before it was merged 

into HB 2694, provides "{w}hen a contested case is referred to the SOAH by 

TCEQ at the end of a lengthy and inclusive public participation process, an 

administrative law judge presides over the hearing and considers evidence 

in the form of sworn witness testimony and documents presented as 

exhibits.  Interested parties note that legislation is needed to facilitate the 

permitting process to prevent a waste of state resources by modifying the 

contested case process for environmental permitting." (See Committee 

Substitute House Bill 3037 (emphasis added)).  

 

UT commented that the term "state agency" is undefined in TWC, §5.115 and does not 

explicitly include "institutions of higher education."  UT requested the commission 

clarify that institutions of higher education are not included in the definition of "state 

agency" for the purposes of amended TWC, §5.115(b), and delete unnecessary 

restrictions on the ability of governmental entities to participate in commission decision 

making.  UT supports this comment by stating that had the legislature intended to 

include institutions of higher education, the statute would have so provided, citing an 
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Attorney General Opinion which states that the term "state agency" by common usage 

does not include an institution of higher education.  UT commented that if the 

commission concludes that the intent of the language added to TWC, §5.115(b) was 

added to prevent a state agency from requesting a contested case proceeding, then UT 

suggested that this interpretation can be accomplished by adding text to §55.201(b)(4) 

that states that the term "state agency" does not include an institution of higher 

education. 

 

No change in the rules was made in response to this comment. The 

commission finds that the legislature intended to include institutions of 

higher education.  Of the 110 or so statutory definitions identified by TCEQ, 

many contain the phrase "institutions of higher education", for two 

different purposes, to expressly include it and to expressly exclude it. 

Numerous other entity types appearing in the various statutory definitions 

of state agency received similar treatment, in many cases an entity was 

specifically mentioned in order to expressly include it and in many cases an 

entity was named in order to exclude it from the definition.  This supports 

the conclusion that if the legislature had intended to exclude institutions of 

higher education, it would have expressly done so.  "We should read every 

word, phrase, and expression in a statute as if it were deliberately chosen, 

and presume the words excluded from the statute are done so 
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purposefully." (See Gables Realty Ltd. P'ship v. Travis Cent. Appraisal 

Dist., 81 S.W.3d 869, 873 (Tex. App.--Austin 2002, pet. denied); City of 

Austin v. Quick, 930 S.W.2d 678, 687 (Tex. App.--Austin 1996) (citing 

Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex. 1981)), aff'd, 7 

S.W.3d 109 (Tex. 1999); see also 2A Norman J. Singer, Sutherland 

Statutory Construction §47.25 (6th ed. 2000) (stating that there is 

generally an inference that omissions from a statute are intentional)). 

 

GLO/SLB commented that the commission's proposed rules result in needless 

ambiguity by not acknowledging the specific rights of notice to the SLB and the GLO 

when actions may affect the permanent school fund lands.  GLO/SLB and UT stated that 

the total ban on participation nullifies provisions of the Texas Constitution and other 

state laws that specifically require certain state agencies to own and manage real 

property of the state and to protect the natural resources of the state.  Given the 

significant adverse effects that a commission permit or license decision could have on 

state-owned property and natural resources, a state agency with a  proprietary interest 

or protective duty should have the ability to object in a contested case hearing in the 

same manner as a private landowner or trustee.  

 

No changes were made in response to these comments.  GLO/SLB's 

comments cite to the Constitution and the Texas Parks and Wildlife Code as 
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examples of law that require certain state agencies to own and manage real 

property.  With regard to Texas Constitution, Article XIV, §1, this section 

provides for the creation of the "General Land Office in the State, which 

shall be at the seat of government, where all land titles which have 

emanated or may hereafter emanate from the State shall be registered, 

except those titles the registration of which may be prohibited by this 

Constitution.  It shall be the duty of the Legislature at the earliest 

practicable time to make the Land Office self sustaining, and from time to 

time the Legislature may establish such subordinate offices as may be 

deemed necessary."  The commission does not agree that this provision 

prevails over the specific contested case hearing participation limitations 

added to TWC, §5.115(b) because there is no reference to any duty to protect 

state lands or natural resources in Texas Constitution, Article 14, §1.  And, 

even if the constitution included a reference to such a duty, there is no right 

to a specific process including the right to be a party in a contested case 

hearing. 

 

In fact, no such special provision is made in statute either.  "Unless the 

rights or duties of the agency are expressly provided in the constitution or 

by statute, case law provides that agencies do not have rights accorded to 

individuals such as due process or equal protection. Municipal 
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corporations and other government subdivisions derive their existence and 

powers from legislative enactments and are subject to legislative control 

and supremacy. Consequently, they cannot use the sword of the due-

process-of-law and other provisions of Article I to invalidate the laws that 

govern them." (See McGregor v. Clawson, 506 S.W.2d 922, 929 (Tex. Civ. 

App. - Waco 1974, no writ); Boyett v. Calvert, 467 S.W.2d 205, 210 (Tex. Civ. 

App. - Austin 1971, writ ref'd n.r.e.)). 

 

Texas Parks and Wildlife Code, §11.071, provides TPWD with the authority 

to protect the surface estate of department lands (including state parks, 

wildlife management areas, and natural areas) or to protect human health 

or property by regulating the use of these department lands for oil, gas, and 

other mineral recovery and associated activities.  This section does not 

authorize TPWD to protect the lands from activities that are not on TWPD 

land. 

 

TPWD commented that the proposed rules that implement TWC, §5.115(b) could have a 

significant impact on the ability of TPWD to carry out its statutory obligations. The 

proposed rules disenfranchise TPWD as a property owner by eliminating its right to 

protect its public property from potential harm.  
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The commission disagrees, and no changes have been made to the rules in 

response to this comment.  TPWD must raise its concerns to TCEQ in a 

detailed manner so that the TCEQ can fully comprehend and be aware of the 

importance of the issues before it acts.  HB 3391, §7, the TPWD's Sunset Bill 

(81st Legislature, 2009) amended Texas Parks and Wildlife Code, §12.0011 

by adding new subsections (c) and (d).  Those subsections require agencies 

with statewide jurisdiction, including TCEQ, to provide a written response 

to TPWD's written comments that consist of recommendations and 

informational comments.  The statute provides that TCEQ's responses 

should address modifications or other actions taken in response to TPWD's 

comments, or provide TCEQ's rationale for disagreeing with the 

recommendations or comments.  The statute further provides that TCEQ 

must provide a written response within 90 days of an action or decision of 

TCEQ.  In response to this statutory change, TCEQ and TPWD agreed, as 

memorialized in a letter dated December 12, 2009, from Mark R. Vickery, 

P.G., Executive Director of TCEQ to Carter Smith, Executive Director of 

TPWD, that TCEQ will provide written responses within 90 days to TPWD 

when comments are made on TPWD letterhead and a written response is 

requested.  The letter included a list of 11 examples of types of TCEQ actions 

for which there will be a response to any TPWD comments.  As this letter 

contemplates, if TPWD provides comments to the TCEQ, then TPWD 
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has carried out its obligations and therefore is not disenfranchised with 

regard to its duty to protect property for which TPWD is charged with 

protecting through TCEQ's permitting processes. 

 

TPWD commented that although the proposed rules retain the provision that a state 

agency may participate in a contested case hearing as an applicant, the rules should be 

revised to allow state agencies to also participate when they are affected as property 

owners and agencies with jurisdiction over matters affected by permits.  For example, 

TPWD has an obligation to preserve and protect the publicly owned properties under its 

jurisdiction, including state parks, state natural areas, and state historic sites. Under the 

proposed rules, TPWD would lose the ability to protect the state's public property from 

the adverse impacts of an activity authorized by a permit issued by TCEQ. By 

administrative rule, TCEQ impermissibly overreaches by denial of due process in 

administrative hearings by disenfranchising TPWD as a property owner by eliminating 

the opportunity to offer evidence, submit arguments, or otherwise participate in cases 

that may impact TPWD's properties, the economies that rely on those properties, and 

the health, safety and enjoyment of the visitors to these properties.   

 

NWF/Sierra commented that the commission should determine what rights other 

agencies have to protect publicly owned resources entrusted to the care of those 

agencies.    
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UT commented that the UT System has the duty to protect the health and welfare of the 

staff and students and significant property interests in the property upon which they are 

located.  This includes the System's role as trustee for more than two million acres of 

Permanent University Fund (PUF) land in West Texas.  Those locations, and the 

inhabitants of and the significant research activities conducted at those locations, can be 

significantly and adversely affected by the commission's environmental permitting 

decisions.  UT cited two examples of it providing comments regarding applications that 

could affect UT.  First, UT submitted comments regarding an air permit application to 

expand a rendering plant adjacent to property operated by the M. D. Anderson Cancer 

Center to assure that it could participate in any contested case hearing to ensure that the 

permit would meet all statutory and regulatory requirements.  The second case was for 

an application to locate a municipal sludge composting and landfill facility adjacent to 

PUF acreage.  UT System has constitutional duties to manage the PUF trust lands, and 

cannot be inhibited in fulfilling those duties, absent clear and unequivocal legislative 

direction.  There is no evidence in the legislative record that the legislature had any 

intent to deprive the UT System from fully participating in commission decision making 

in order to carry out its constitutional mandate to protect PUF Lands and maximize 

revenue for support of both the University of Texas at Austin and Texas A&M 

University, and UT staff must have the ability to insure that the ultimate commission 

decision is based on the most sound of facts, science and land use compatibility findings.  
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OPIC hypothesized that a facility located near state property could interfere with use 

and enjoyment of that property and could create a nuisance or trespass.  OPIC further 

stated that it is easy to envision applicants siting facilities near public lands to avoid 

costs and potential delays associated with the contested case hearing process.    

  

No changes were made in response to these comments.  State agencies 

continue to be able to participate in the TCEQ permitting process by 

submitting comments that will be timely considered and responded to in 

the TCEQ permitting process.  TCEQ has a duty to issue permits that are 

protective of human health and welfare.  The change in status of a state 

agency in contested cases was made by the legislature.  Additionally, there 

are no procedural due process rights with regard to permits, and there is no 

right to a specific process for a contested case hearing.  Regardless, the 

changes in procedures and adoption of rules by the TCEQ do not restrict 

state agencies from upholding their statutory duties to protect property and 

fulfill other statutory duties.   

 

As part of the application review process, TCEQ staff considers whether an 

applicant's proposed location and activities could interfere with use and 

enjoyment of that property or could create a nuisance or trespass.   
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Although such a hypothetical situation is possible, the commission's 

observation is that applicants do not select a location primarily because it is 

near public lands so that the applicant could avoid costs and potential 

delays associated with the contested case hearing process.  This is because 

applicants are limited as to land available, and because investment 

decisions consider a multitude of factors, including availability of 

transportation resources, proximity to customers and suppliers, and 

available financing. 

 

UT commented that the commission is overstepping its authority by preventing the 

participation of a state agency in a contested case proceeding that was requested by 

another affected person.  The state agency may not be contesting the issuance of the 

permit in the proceeding but rather may be offering valuable insight into how the permit 

should be strengthened to better serve the public interest.  UT states that the proposed 

changes to §80.109(b)(5) - (7) should be deleted.  TPWD commented that because TWC, 

§11.132 and §11.147 or Texas Parks and Wildlife Code, §12.024(c) provides independent 

authority for TPWD to be a party to water right applications and to present evidence to 

the TCEQ, these statutes remain in effect and TCEQ should not repeal these by 

implication.  No process is required for TCEQ to determine whether TPWD is an 

affected person entitled to party status.  TCEQ should therefore retain §80.109(b)(6) 
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and (7) so that TPWD and TWDB can remain as statutory parties in water right 

proceedings on their own request.   

 

The commission disagrees and has made no changes to the rules in 

response to this comment.  The issue is not whether a hearing request is 

made by a state agency or anyone else, but rather whether state agencies 

can be a party if a contested case hearing is held.  As discussed elsewhere in 

this preamble, the commission interprets the change to TWC, §5.115(b) to 

change the status of state agencies who previously were considered to be 

statutory parties, and therefore the commission declines to retain the 

current text in §80.109(5) - (7).  In response to the comment that agencies 

can provide valuable insight, the opportunity to comment remains.  

Although the commission has not conducted a thorough review of its 

records to determine how often state agencies have submitted comments 

for pending applications, the commission found no recent records that 

indicated that non-applicant state agencies have participated as parties in 

contested case hearings at TCEQ, with the exception of TPWD.   

 

UT commented that the commission should not make the proposed amendments to 

§55.103 because HB 2694 did not amend TWC, §5.115(a), which defines who may be an 

"affected person."  While the new language of TWC, §5.115(b) may have been intended to 
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prevent a state agency from suing the commission in district court to challenge the 

commission's issuance of a permit, it does not unambiguously state that a state agency 

may not participate in proceedings concerning applications for permits prior to their 

issuance and certainly does not state that state agencies are not "affected persons."   

 

The commission understands that the legislature did not amend TWC, 

§5.115(a) in HB 2694.  However, because party status is obtained either as a 

statutory party or as an affected person, the commission addressed both 

possibilities in this rulemaking to fully implement the state agency 

prohibition added to TWC, §5.115(b).  Therefore, the commission adopts the 

proposed amendment to the definition of "affected person" in §55.103.  No 

change has been made in response to the comment. 

 

CCA commented that the statutory rights of TPWD and other agencies to provide the 

commission with valuable evidence in contested cases do not result in any unseemly 

disputes between state agencies.  This is because the commission retains the exclusive 

authority to grant or deny a permit based on that evidence, and prohibition on state 

agencies to contest the issuance of a permit protects that authority.  UT commented that 

the contested case process serves a valuable function by assuring the commission that it 

has the facts, science and the rigorously examined regulatory framework with which to 

make the soundest permitting decisions possible.  
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No changes were made to the rules in response to these comments.  

Although state agencies have provided evidence in contested cases in the 

past, state agencies have not historically participated in the TCEQ's 

contested case process as parties unless they are the applicant, with the 

exception of TPWD in water right application cases.  Further, while TPWD 

has only participated in a small percentage of the hearings for water rights 

applications, TPWD typically provides comment on applications.  HB 2694 

limited the statutory rights of TPWD to be a commenter, rather than a party 

(except as an applicant.)  However, as discussed elsewhere, state agencies 

are not restricted in participating in the public comment process, and TCEQ 

and TPWD have established a formal process for submittal of and 

responses to comments as discussed elsewhere in this preamble.  Finally, 

the executive director's restored participation as a mandatory party can 

serve to provide the commission the facts, science and the rigorously 

examined regulatory framework with which to make the soundest 

permitting decisions possible.  

 

CCA commented that, as a practical matter, the proposed rules deprive the commission 

of valuable evidence that can be used to craft permit conditions that adequately protect 

state resources, such as evidence from TPWD regarding the effect on the health of 
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streams, bays and estuaries in a contested case hearing on water right or water quality 

applications.  And, other agencies are prohibited from introducing evidence on permit 

conditions that may be required to protect the particular state-owned lands for which 

those agencies are responsible.  CCA and UT commission commented that decisions in 

contested cases must be based on evidence presented at the hearing and therefore 

comments are not a substitute for evidence.   

 

No changes were made to the rules in response to this comment.  Regarding 

TPWD, see discussion elsewhere in this preamble regarding the enhanced 

comment process established by HB 3391 (81st Legislature, 2009). 

Additionally, TWC, §11.147(g) specifically provides that regardless of 

whether TPWD is a party in a water right proceeding, the commission is 

required to assess the impact of new appropriations on in-stream flows and 

inflows to bays and estuaries (and in some cases habitat) and add special 

conditions to the permit to maintain in-stream flows and inflows to bays 

and estuaries regardless of whether TPWD participates as a party.  

Regarding the changing role of all state agencies under the statute and these 

rules, technical requirements in commission rules and standard permit 

provisions have not changed under this rulemaking. They are designed to 

be protective of human health, safety and the environment. They do not 

authorize the creation of a nuisance condition or allow a permittee to 
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damage property.  In addition to the right to provide comments, a state 

agency still has the right to file a complaint with the commission if it 

concludes that property entrusted to its care is being impacted by an 

activity under the commission's jurisdiction. 

 

UT commented that the commission should make explicit how state agency comments 

will be considered in its decision making. 

 

The commission has made no changes in response to this comment.  The 

commission's existing rules in Chapters 39 for public notice of applications 

require that mailed and published notices include the procedures for 

providing comment on the application.  In addition, notices of water right 

applications include text on how comments can be submitted to the TCEQ.  

For permitting programs subject to HB 801 (76th Legislature, 1999), the 

executive director responds in writing to all public comments received.  For 

water rights applications, the TCEQ responds to comments for which a 

public meeting is held, as well as to TPWD comments.  If a state agency or 

any other commenter raises an issue that the executive director did not 

consider, or was not aware of when the permit was drafted, the executive 

director may modify the permit to address the issue.  The commission's 

comment response process is established in commission rules, §55.152 and 
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§55.156.  In addition, the commission and TPWD have developed a specific 

process for submittal and responses to TPWD's comments on various types 

of applications, which is discussed in further detail elsewhere in this 

preamble. 

 

With regard to its statutory rights, duties and obligations to protect valuable public 

resources, TPWD commented that it is the state agency charged with protecting the 

state's fish and wildlife resources.  Specifically, Texas Parks and Wildlife Code, 

§12.011(b) was cited, and it states that TPWD is allowed to seek restoration for impacts 

to or loss of fish and wildlife resources through presentation of evidence to the agency 

responsible for permitting.   

 

The commission finds that the rules implementing the change in status of 

state agencies in the contested case hearing process do not impact TPWD's 

ability to seek restoration for impacts to or loss of fish and wildlife 

resources.  The inclusion of the word "restoration" indicates that the rights 

given to TPWD are in response to an event or action, not prior to issuance 

of a permit by TCEQ to someone who may engage in an activity that impacts 

these resources.  Looking at the entirety of Texas Parks and Wildlife Code, 

§12.0011(b)(1) - (4) indicates that TPWD has the responsibility for 

protecting the state's fish and wildlife resources in four ways, three of 
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which pertain to providing recommendations to other agencies for 

protection of these resources.  As discussed in another response, TCEQ and 

TPWD have agreed on a process for implementing the requirements of 

Texas Parks and Wildlife Code, §12.0011(b), and therefore no changes have 

been made in response to this comment. 

 

TPWD commented that the protection of both state parks and fish and wildlife resources 

are also important to the Texas economy, and provided data to support its comment.  

TPWD concluded that the proposed rules would impact TPWD's ability to protect these 

important parts of the Texas economy, and this result is not required or authorized by 

TWC, §5.115.  This statute does not provide TCEQ the authority to restrict the statutory 

jurisdiction, duties, and responsibilities of TPWD through adoption of administrative 

rules. 

 

The commission respectfully disagrees with this comment.  TCEQ 

appreciates the importance of protection of natural resources to the Texas 

economy.  TCEQ also protects these natural resources by conducting 

permitting and enforcement of activities that affect air and water quality, 

and waste disposal to minimize the possibility of any adverse impact to the 

environment.  The adoption of these procedural rules regarding contested 

case hearings, together with the process for consideration of comments by 
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TPWD in the permitting process, does not restrict the statutory jurisdiction, 

duties, and responsibilities of TPWD or any other state agency responsible 

for protection of natural resources.  The comment process was specifically 

authorized by the legislature, and TCEQ has a robust comment and 

response process for comments made by TWPD and other state agencies.  

See discussion elsewhere in this preamble regarding TCEQ's obligation to 

ensure that TWC, §11.147 requirements are still met regardless of whether 

TPWD is a party.  No change has been made in response to this comment. 

 

UT commented that it is ironic that, in this rulemaking, the commission is repealing the 

previously ill-considered limitation on participation by the commission's own executive 

director in its contested case proceeding, while at the same time proposing to implement 

an over-broad and unnecessary set of limitations on state agencies not required by the 

narrow wording of amended TWC, §5.115(b).  Limiting party participation impairs the 

commission's decision-making ability, as the commission has already experienced when 

the executive director did not participate in hearings.  The commission should use that 

experience and not apply limitations on state agency participation in circumstances that 

are neither required nor authorized.   

 

The commission acknowledges the comment, but no changes were made to 

the rules in response to this comment.  The policy changes regarding 
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participation of the executive director and state agencies in HB 2694, 

Article 10 were established by the legislature.  This rulemaking implements 

both of those changes.  The legislature is presumed to understand the 

effects that statutes will have when implemented by the appropriate state 

agencies.  While HB 2694 clarifies that the executive director's role is a 

more active one than under the statutes in effect during the past ten years.  

HB 2694 also provides that a state agency's role is to provide comments, 

which are also an important part of the process.  The changes made by HB 

2694, Article 10 may not in fact be "ironic," but can reasonably be viewed as 

a deliberate effort by the legislature to balance limited state resources while 

preserving the contested case hearing process. 

 

TWA commented that the rules will impact private landowners who may be affected by 

the permit or water right permitting and impact their ability to coordinate with state 

agencies and participate effectively in the process. 

 

No changes were made to the rules in response to this comment.  TWA does 

not explain the way in which a state agency would help or coordinate with 

private landowners in a contested case hearing in which 

individual's property could be affected.  However, the limitations on state 

agencies in these amended rules do not affect private landowners' ability to 
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participate in the contested case hearing process.  Additionally, under 

certain circumstances the OPIC may participate in a contested case hearing, 

which may help a private landowner more effectively participate in the 

contested case hearing process.   

 

NWF/Sierra commented that the fiscal notes for the proposed rules are incomplete and 

inadequate, and fail to consider the fiscal implications to units of state government of 

depriving them of the ability to protect property interests entrusted to their care. 

 

In addition to the discussion elsewhere regarding property interests of state 

agencies, the commission responds that it disagrees with this comment.  

The commenters did not identify any specific fiscal implications that they 

think would exist if these rules are adopted, and therefore provided no 

basis for their statement that the fiscal note was incomplete and 

inadequate.  Further, while other commenters expressed concern about 

protection of state property interests, none provided any comments 

that identified any issues with the fiscal note.  

 

As stated in the fiscal note, historically, state agencies have not participated 

as parties in contested case hearings, and the primary one that has 

participated, TPWD, only did so in a small number of water right permit 
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application hearings.  The right of state agencies to provide comments on 

an application still exists under the statute and the rules as amended.  

TPWD, in particular, has a well defined process for presenting its 

comments to the commission, as discussed elsewhere in this preamble.  

Technical requirements in commission rules and established permit 

provisions have not changed under this rulemaking.  They are designed to 

be protective of human health, safety, and the environment.  They do not 

authorize the creation of a nuisance or allow a permittee to damage 

property.  Additionally, both TCEQ and TPWD are charged with protecting 

the state's natural resources.  Pursuant to TWC, §11.147(g), regarding water 

rights permits, regardless of whether TPWD participates as a party, the 

commission is required to assess the impact of new appropriations on in-

stream flows and inflows to bays and estuaries (and in some cases habitat) 

and add special conditions to the permit to maintain in-stream flows and 

inflows to bays and estuaries.  Finally, a state agency's right to file a 

complaint with the commission if it believes property entrusted to its care 

was being impacted by a facility under the commission's jurisdiction, is 

unchanged.  No change has been made in response to the comment. 

 

Caddo Lake recommended that if these rules are adopted to limit any state agency 

participation in contested case hearings, the commission should provide a second 
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comment period for state agencies so they have the opportunity to comment on any 

significant changes in the application that occur after the draft permit is issued and on 

any changes in the draft permit, stating that this could be done after the proposal for 

decision issued.   

 

No changes were made to the rules in response to this comment.  Because a 

proposal for decision is issued at the conclusion of the contested case 

hearing, the commission is bound by the record from the hearing, and 

therefore no additional comment period at that point in the timeline is 

appropriate nor is available under the commission's rules.  A commission 

action on a permit is final at the end of the period for filing a motion for 

rehearing, or if a motion for rehearing is submitted, on the date of the 

order overruling the motion for rehearing or on the date the motion for 

rehearing is overruled by operation of law (See §80.273).  Once a permit is 

final, any change to a term, condition, or provision of the permit requires 

compliance with a process for changes to the permit, such as an 

amendment under 30 TAC §305.62, or, for air quality permits, under 30 

TAC §116.116. 

 

Caddo Lake recommended that if the commission does not adopt the second comment 

period, the commission should allow state agencies to participate in hearings as neutral 
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parties to provide input on such changes or amendments. 

 

No change was made in response to this comment.  The commission has 

determined TWC, §5.115(b) prohibits any participation in the contested case 

hearing process by a state agency, other than as the applicant.  The 

commission has also determined that while a party may be independent, a 

party can never be completely neutral.  Any type of participation would 

either be in support of or in opposition to conditions in or issuance of a 

draft permit.  If the state agency is in support of the permit, its position can 

be thoroughly presented by the applicant.  If the state agency is in 

opposition to the permit, the statute prohibits its participation.   

 

UT commented that the commission should not extend the new statutory language to 

permits or licenses issued under the THSC (air, industrial solid and hazardous waste, 

and low level radioactive waste). 

 

The commission disagrees and has made no change in response to this 

comment.  As generally discussed elsewhere in this preamble, the 

commission already interprets TWC, Chapter 5, which includes TWC, 

§5.115(b), as applicable to these other permitting and licensing programs.  

The commission acknowledges that the various chapters in the THSC 
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contain additional requirements regarding public participation, which may 

impact state agencies.  However, the TCEQ was created by the legislature to 

serve as the "umbrella agency" for environmental permitting matters and 

thus TWC, §5.115(b) is applicable to the permitting programs in the THSC. 

 

Caddo Lake recommended that the rules should be re-opened to make it clear that TWC, 

§5.115 does not apply to decisions on permits and licenses for radioactive materials 

under THSC, Chapter 401.   

 

The commission disagrees and has made no changes to the rules in 

response to this comment.  TWC, §5.115 provides a uniform standard for 

participating in a contested case hearing in the air, waste and water 

programs consolidated at the TCEQ's predecessor agency, the Texas Natural 

Resource Conservation Commission, and reflects the commission's 

traditional standard for participation in a contested case hearing.  This 

uniform standard has been extended to the radioactive material licensing 

program since it was transferred to the TCEQ.  

 

In 2007, the Texas Legislature transferred the entirety of authority to issue 

radioactive material storage, processing and disposal licenses to TCEQ in 

SB 1604, which amended THSC, §401.114(a), as follows:  "{b}efore the 
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commission grants or renews a license to process or dispose of low-level 

radioactive waste from other persons, the commission shall give notice and 

shall provide an opportunity for a public hearing in the manner provided by 

the commission's formal hearing procedure and Chapter 2001, Government 

Code." 

 

The formal hearing procedure for TCEQ is found in Chapter 55, Subchapter 

G as promulgated under TWC, §5.115 and other sections in the TWC.  This 

rule has been in effect since TWC, §5.115(a) was established in 1995 in SB 

1546 subsequent in time to the codification of the definition of "person 

affected" in THSC, §401.003.  Since the enactment of SB 1604 in 2007, 

TCEQ has consistently maintained that the "affected person" standard in 

TWC, §5.115 and commission rule applies to radioactive material licenses.  

While THSC, Chapter 401 does offer a definition of "person affected," the 

applicable rules for making the determination of whether a hearing request 

should be granted are found in the current procedural rules applicable to 

radioactive material licenses in Subchapter G of §§55.251(c), 55.252 and 

55.256(c).  

 



Texas Commission on Environmental Quality Page 72 
Chapter 80 - Contested Case Hearings 
Rule Project No. 2011-030-080-LS 
 
 
Caddo Lake commented that the commission should advise EPA of the proposed 

changes to make sure EPA will not reevaluate the authorizations EPA has provided to 

Texas for air, water, waste and injection well permitting programs. 

 

The commission acknowledges the comment.  All of TCEQ's rules, from 

pending rule proposals to adopted rules, are on TCEQ's Web site at:  

http://www.tceq.texas.gov/rules/rules_rulemaking.html.  Additionally, all 

proposed and adopted rules are published in the Texas Register.  EPA may 

comment on any rule during the comment period.  Several of the 

Memorandum of Agreements, including those regarding the Underground 

Injection Control Program and the Texas Pollutant Elimination System 

program, between the EPA and TCEQ require that the TCEQ provide the 

EPA with a timely opportunity for meaningful involvement and input in 

developing rules.  Similarly, EPA is afforded notice and comment 

opportunity for rules that are proposed as revisions to the State 

Implementation Plan.  The EPA is afforded this opportunity during the 

comment period.  These rules are not a basis for the air quality permitting 

program approvals or the state implementation plan, and the rules are not 

part of the state implementation plan.  The commission has no reason to 

expect that this rulemaking will trigger any reevaluation of the approved 

programs by EPA since no comments were submitted by EPA regarding this 
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rulemaking project. 

 

Discovery, §80.151 

TCC supports the statutory change and agrees with the commission's interpretation by 

the amendments to §80.151, specifically stating that the staggered discovery deadlines is 

consistent with TCC's understanding of the legislative intent behind that portion of the 

sunset bill.   

 

The commission acknowledges the support. 

 

TxSWANA concurs with the interpretive guidance contained in the proposal preamble 

language regarding the amendment to §80.151, specifically the two examples provided 

that involve agreement of the parties, specifically, that the schedule may allow for an 

applicant's prefiled testimony to be staggered by witness by agreement of the parties, 

and that the rule does not prohibit the parties from entering into Rule 11 Agreements.  

TxSWANA identified a third situation that commonly occurs, and one in which the 

parties may not agree, and this is where an administrative law judge (ALJ) may need to 

grant relief from a scheduled deadline for "good cause."  To ensure that an ALJ can grant 

such relief without constraint because the rule and preamble are silent on this issue, 

TxSWANA requested this be specifically addressed in the preamble. 
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The commission agrees and has inserted the text in this preamble.  In 

addition, ALJs have the authority under §80.4(c)(10) to ensure that 

information and testimony are introduced as conveniently and 

expeditiously as possible.   

 

TxSWANA also requested that the commission make clear that it looks with great 

disfavor on any party that fails to satisfy its duty to timely supplement its discover 

responses and sees such failure as the potential basis for ALJ imposed sanctions. 

 

The commission acknowledges this comment.   According to commission 

rule §80.4(c)(14) and SOAH rule 1 TAC §155.175, ALJs have the authority to 

impose sanctions for abuse of the discovery process; therefore, the 

commission has not made any changes.  

 

Caddo Lake commented that the statute is vague and can be interpreted in several ways. 

Those include:  all parties must stop discovery by the earliest prefiled testimony 

deadline; discovery deadlines established on a party-by-party basis, meaning no more 

discovery may be served on a party after that party's prefiled testimony deadline, but 
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that party can continue to request discovery; or deadlines can be established on a party-

by-party basis, meaning that party is no longer subject to discovery from other parties 

and can no longer serve discovery after their own prefiled testimony deadline.  Because 

the rule is silent as to whether that party may continue to serve discovery on other 

parties, Caddo Lake recommended that §80.151 should be changed to make clear that all 

discovery ends for all parties with the deadline for filing the first prefiled testimony. 

 

No change has been made to the rule.  The commission agrees that TWC, 

§5.315 can be interpreted in several ways.  However, the commission 

disagrees that all discovery should be filed on or before the deadline for 

filing the first prefiled testimony.  Staggered discovery deadlines allow the 

parties to fully develop their cases, while at the same time proventing the 

use of prefiled testimony as the basis for deposition questions.   

 

Additionally, Representatives Wayne Smith and Warren Chisum sent a 

letter to TCEQ Executive Director Mark R. Vickery, P.G., dated August 5, 

2011 to express clarification and purposes of the legislative intent of HB 

2694, §10.03 (TWC, §5.315).  The letter provides that in cases where all 

parties share the same deadline for prefiled testimony, there should be a 

single discovery deadline applicable to all parties in the cases.  Further, the 

letter specifically states that the "underlying intent of this legislation is to 
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establish that once a party submits prefiled testimony in a contested case 

before SOAH, that party is no longer subject to discovery from other parties 

in the case."  The commission acknowledges that the opinion of individual 

legislators is not considered legislative history or a reflection of the 

legislative intent; however, the commission considered the letter from 

Representatives Wayne Smith and Warren Chisum and determined that the 

position they recommend would best serve both the regulatory community 

and the public.  

 

OPIC interprets HB 2694 as requiring a single end to all discovery prior to submission of 

prefiled testimony, not multiple staggered discovery deadlines, stating that this 

interpretation is consistent with the plain language of the statute.  OPIC stated it agrees 

with a SOAH order that similarly interpreted this statute prior to this rulemaking (See 

Order No. 4 (August 22, 2011), Application by Fred Gregory and Monte Gregory to 

Purchase Facilities and Transfer Certificate of Convenience and Necessity No. 12821 

from Crystal Land Water Co., LLC, in Kerr County, Texas; TCEQ Docket No. 2011-

0009-UCR; SOAH Docket No. 582-11-3388); that order closed discovery before any 

prefiled testimony was due from any party.   
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The commission disagrees, and no change has been made to the rule.  The 

commission is aware that several ALJs issued Orders with a single 

discovery deadline, however the Orders were issued before the proposed 

rule language was published in the Texas Register.  The commission 

considered the ALJs' reasoning; however, the commission has determined 

that all discovery should be filed on or before the deadline for filing the first 

prefiled testimony.  Staggered discovery deadlines allow the parties to fully 

develop their cases, while at the same time preventing the use of prefiled 

testimony as the basis for deposition questions.   

 

Additionally, Representatives Wayne Smith and Warren Chisum sent a 

letter to TCEQ Executive Director Mark R. Vickery, P.G., dated August 5, 

2011, to express clarification and purposes of the legislative intent of HB 

2694, §10.03 (new TWC, §5.315).  The letter provides that in cases where all 

parties share the same deadline for prefiled testimony, there should be a 

single discovery deadline applicable to all parties in the cases.  Further, the 

letter specifically states that the "underlying intent of this legislation is to 

establish that once a party submits prefiled testimony in a contested case 

before SOAH, that party is no longer subject to discovery from other parties 

in the case."  The commission acknowledges that the opinion of individual 
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legislators is not considered legislative history or a reflection of the 

legislative intent; however, the commission considered the letter from 

Representatives Wayne Smith and Warren Chisum and determined that the 

position they recommend would best serve both the regulatory community 

and the public.  

 

OPIC also commented that a single discovery deadline prevents potential gamesmanship 

of hearing procedures.  While OPIC does not assume any party would use staggered 

discovery deadlines to gain an undue advantage, a single cutoff for all discovery would 

eliminate the possibility of gamesmanship and abuse of the discovery process.  For 

instance, a party who has already prefiled and is therefore immune from further 

discovery could serve harassing discovery or deposition notices on another party who 

has not yet prefiled.  In this scenario, a party could be faced with responding to 

discovery and giving depositions while at the same time finalizing prefiled testimony. 

Elimination of potential gamesmanship and discovery abuse furthers the public interest 

in a fair and equitable contested case hearing process.  A single end to all discovery prior 

to the submission of any prefiled testimony accomplishes this goal. 

 

The commission acknowledges that gamesmanship of the discovery process 

is a possibility, however, the potential exists for gamesmanship of the 

discovery process regardless of the interpretation of TWC, §5.315.  SOAH's 
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rule 1 TAC §155.153 provides the ALJs with the authority to conduct a full, 

fair and efficient hearing.  Additionally, commission rule §80.4(c)(14) and 

SOAH rule 1 TAC §155.175, ALJs have the authority to impose sanctions for 

abuse of the discovery process; therefore, the commission has not made any 

changes to the rule. 

 

While limited advantage may be gained in procedural schedule negotiations between 

parties represented by counsel, OPIC is primarily concerned with the potential for 

gamesmanship with unrepresented protestants.  OPIC's public assistance functions, as 

limited by HB 2694, §3.02, do not pertain to matters before the commission, such as a 

contested case matter.  Therefore, the rules must minimize the potential for trial 

attorneys to seek advantage through the discovery process. 

 

The commission acknowledges that gamesmanship of the discovery process 

is a possibility, especially when a party is not represented by counsel.  

Effective September 1, 2011, the executive director participates in all 

hearings before SOAH; therefore, there will always be a TCEQ attorney 

involved in the procedural schedule negotiations.  While the attorney for 

the executive director is not an advocate for either the protestants or the 

applicant, the presence of a TCEQ attorney should help ensure that the 

discovery schedule agreed to is fair to all parties.  Additionally, ALJs have 
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authority and the duty to conduct full, fair and efficient hearings.  No 

changes were made to the rule. 

 

OPIC recommended §80.151(b)(2) be revised to state "All discovery must be completed 

before the first party's final deadline to submit prefiled testimony. After the first party's 

final deadline to submit its prefiled testimony in a contested case, parties are no longer 

subject to discovery from other parties in the case."  In addition, OPIC requests that the 

preamble clarify that the rule only limits discovery to the first prefiled testimony 

deadline, and stated that its suggested revision does not in any way restrict the use of 

staggered deadlines for prefiled testimony.    

 

The commission disagrees that all discovery should be filed on or before the 

deadline for filing the first prefiled testimony.  Staggered discovery 

deadlines allow the protesting parties, OPIC and the executive director to 

fully develop their cases, while at the same time prohibiting the use of 

prefiled testimony as the basis for  deposition questions.   

 

Additionally, Representatives Wayne Smith and Warren Chisum sent a 

letter to TCEQ Executive Director Mark R. Vickery, P.G., dated August 5, 

2011 to express clarification and purposes of the legislative intent of HB 

2694, §10.03 (new TWC, §5.315).  The letter provides that in cases where all 



Texas Commission on Environmental Quality Page 81 
Chapter 80 - Contested Case Hearings 
Rule Project No. 2011-030-080-LS 
 
 
parties share the same deadline for prefiled testimony, there should be a 

single discovery deadline applicable to all parties in the cases.  Further, the 

letter specifically states that the "underlying intent of this legislation is to 

establish that once a party submits prefiled testimony in a contested case 

before SOAH, that party is no longer subject to discovery from other parties 

in the case."  The commission acknowledges that the opinion of individual 

legislators is not considered legislative history or a reflection of the 

legislative intent; however, the commission considered the letter from 

Representatives Wayne Smith and Warren Chisum and determined that the 

position they recommended would best serve both the regulatory 

community and the public.  No changes have been made to the rule in 

response to the comments. 
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SUBCHAPTER A: GENERAL RULES 

§80.17 

 

Statutory Authority 

The amendment is adopted under Texas Water Code, (TWC), §5.013, concerning 

General Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103, concerning Rules, which requires 

the commission to adopt rules necessary to carry out its powers and duties; TWC, 

§5.105, concerning General Policy, which provides the commission with the authority to 

establish and approve all general policy of the commission by rule; TWC, §5.115, 

concerning Persons Affected in Commission Hearings; Notice of Application, which 

defines affected person and establishes notice requirements; TWC, §5.228, concerning 

Appearances at Hearings, which establishes the executive director's authority to 

participate in contested case hearings; TWC, §5.315, concerning Discovery in Cases 

Using Prefiled Testimony, which defines discovery deadlines in cases using prefiled 

testimony; TWC, §5.311, concerning Delegation of Responsibility, which provides that 

the commission may delegate hearings to the State Office of Administrative Hearings; 

and TWC, §5.556, concerning Request for Reconsideration or Contested Case Hearing, 

which establishes requirements requests for reconsideration and contested case 

hearings.  
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Additionally, the amendment is adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011.    

 

The amendment implements TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§80.17.  Burden of Proof. 

 

(a) The burden of proof is on the moving party by a preponderance of the 

evidence, except as provided in subsections (b) - (d) of this section. 

 

(b) Section 291.12 of this title (relating to Burden of Proof) governs the burden of 

proof in a proceeding involving a proposed change of water and sewer rates not 

governed by Chapter 291, Subchapter I of this title (relating to Wholesale Water or 

Sewer Service).  
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(c) Section 291.136 of this title (relating to Burden of Proof) governs the burden 

of proof in a proceeding related to a petition to review rates changed pursuant to a 

written contract for the sale of water for resale filed under Texas Water Code, Chapter 11 

or 12, and in an appeal under Texas Water Code, §13.043(f).  

 

(d) In an enforcement case, the executive director has the burden of proving by a 

preponderance of the evidence the occurrence of any violation and the appropriateness 

of any proposed technical ordering provisions. The respondent has the burden of 

proving by a preponderance of the evidence all elements of any affirmative defense 

asserted. Any party submitting facts relevant to the factors prescribed by the applicable 

statute to be considered by the commission in determining the amount of the penalty 

has the burden of proving those facts by a preponderance of the evidence.  

 

[(e) In permitting matters, the executive director shall comply with the 

requirements of §80.108 of this title (relating to Executive Director Party Status in 

Permit Hearings).] 
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SUBCHAPTER C: HEARING PROCEDURES 

§§80.108, 80.109, 80.117, 80.131 

 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), §5.013, concerning 

General Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103, concerning Rules, which requires 

the commission to adopt rules necessary to carry out its powers and duties; TWC, 

§5.105, concerning General Policy, which provides the commission with the authority to 

establish and approve all general policy of the commission by rule; TWC, §5.115, 

concerning Persons Affected in Commission Hearings; Notice of Application, which 

defines affected person and establishes notice requirements; TWC, §5.228, concerning 

Appearances at Hearings, which establishes the executive director's authority to 

participate in contested case hearings; TWC, §5.315, concerning Discovery in Cases 

Using Prefiled Testimony, which defines discovery deadlines in cases using prefiled 

testimony; TWC, §5.311, concerning Delegation of Responsibility, which provides that 

the commission may delegate hearings to the State Office of Administrative Hearings; 

and TWC, §5.556, concerning Request for Reconsideration or Contested Case Hearing, 

which establishes requirements for requests for reconsideration and contested case 
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hearings. 

 

Additionally, the amendments are adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011.  The 

amendment is also adopted under Texas Government Code, Chapter 311. 

 

The amendments implement TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§80.108. Executive Director Party Status in Permit Hearings. 

 

[(a) Except to the extent superseded by subsection (b) of this section, the 

executive director shall not participate as a party in the following contested case 

hearings concerning permitting matters:]  

 

[(1) an application concerning municipal solid waste where land use is the 

sole issue at hearing, including hearings held for determination of land use compatibility 

under Texas Health and Safety Code (THSC), §361.069;]  
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[(2) an application for an air quality standard permit to authorize a 

concrete batch plant under THSC, §382.05195;] 

 

[(3) an application for an air quality permit to authorize emissions from 

facilities which solely emit the types of emissions that do not require health and welfare 

effects review as specified on the Toxicology and Risk Assessment (TARA) Section 

Emissions Screening List;] 

 

[(4) an application for a permit for a municipal solid waste transfer facility 

under §330.7 of this title (relating to Permit Required);]  

 

[(5) an application for a permit for the processing of grit and grease trap 

waste under under §330.7 of this title;] 

 

[(6) an application for a permit for composting facilities under §332.3 of 

this title (relating to Applicability); and]  

 

[(7) an application to authorize solely the irrigation of domestic or 

municipal wastewater effluent meeting the requirements for secondary treatment in 
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Chapter 309 of this title (relating to Domestic Wastewater Effluent Limitation and Plant 

Siting).]  

 

[(b) The executive director shall participate as a party in the following contested 

case hearings relating to permitting matters:]  

 

[(1) an application concerning water rights;]  

 

[(2) an application for which the executive director has recommended 

denial of the permit;]  

 

[(3) an involuntary amendment; and]  

 

[(4) an application for which the draft permit includes provisions opposed 

by the applicant.] 

 

[(c) For permitting matters not included in subsections (a) or (b) of this section, 

the executive director shall, on a case-by-case basis, consider the following criteria in the 

manner specified in determining whether to participate as a party.] 
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[(1) The executive director shall, as a preliminary matter, determine 

whether there is any issue to be presented in the hearing that merits participation of the 

executive director, based on the existence of one or more of the following:]  

 

[(A) one or more of the issues to be presented in the hearing are 

new, unique, or complex, including consideration of whether an issue relates to more 

than one medium, and whether it is likely that construction of prior agency policy or 

practice will be involved;]  

 

[(B) it is likely that the decision on any of the issues to be presented 

in the hearing will have significant implications for other agency actions or policies;]  

 

[(C) it is likely that changes to proposed permit conditions could 

adversely affect human health or the environment; or]  

 

[(D) any issue to be considered is likely to affect federal program 

approval or authorization.]  

 

[(2) If the executive director finds that there are issues weighing in favor of 

participation under paragraph (1) of this subsection, the executive director may elect to 
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participate as a party or he may also consider the following factors in the manner 

described:] 

 

[(A) whether there is a significant disparity in the experience and 

resources of the parties. A significant disparity weighs in favor of executive director 

participation. In evaluating whether there is a significant disparity, the executive 

director shall consider:]  

 

[(i) the legal capacity of the parties, based on whether any 

party is not represented by counsel and the prior contested case hearing experience of 

the parties at the agency;]  

 

[(ii) the financial capacity of the parties, including 

documentation or evidence of financial disparity if offered by any party, and including 

whether any party is:]  

 

[(I) a qualifying local governmental entity;]  

 

[(II) a non-profit entity; or]  

 

[(III) a small business; and]  
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[(iii) the technical capacity of the parties, including an 

evaluation of:]  

 

[(I) the number and complexity of the administrative 

and technical notices of deficiency issued during the administrative and technical review 

of the application;] 

 

[(II) the number and complexity of the technical 

issues raised by parties to the hearing during the comment period or at the preliminary 

hearing; and] 

 

[(III) whether any of the parties does not have access 

to a technical expert; and]  

 

[(B) whether there are limitations on the availability of agency staff, 

including specialized staff expertise on the issues to be presented at hearing, which shall 

weigh against executive director participation; and] 
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[(C) whether the draft permit contains any provision that has been 

included by the executive director to address an applicant's compliance history, which 

shall weigh in support of executive director participation.]  

 

[(d)] The executive director is a party in all contested case hearings concerning 

permitting matters.  The executive director's participation [as a party under subsection 

(b) or (c) of this section] shall be [for the sole purpose of providing information] to 

complete the administrative record and support the executive director's position 

developed in the underlying proceeding

 

.  

[(e) When the executive director participates as a party in a contested case 

hearing concerning a permitting matter before the commission or SOAH, the executive 

director may not assist an applicant in meeting its burden of proof unless the applicant 

is eligible to receive assistance because:]  

 

[(1) the applicant is a qualifying local governmental entity; or] 

 

[(2) the applicant is a non-profit entity; and]  

 

[(3) there is a significant public need for the permitting action to avoid 

adverse impact to human health or the environment.]  
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[(f) The executive director may elect to participate as a party for the purpose of 

assisting an applicant in meeting its burden of proof in accordance with subsection (e) of 

this section notwithstanding the provisions of subsections (a) - (d) of this section.] 

 

[(g) The executive director must notify all parties and the SOAH judge of his 

intention to participate as a party to a contested case hearing concerning a permitting 

matter in writing or on the record as soon as practicable, but not later than one week 

after the end of the preliminary hearing.]  

 

[(h) The executive director's decision on participation as a party in contested case 

hearing concerning a permitting matter and the executive director's decision on whether 

an applicant is eligible to receive assistance in accordance with subsection (e) of this 

section are not subject to review by the commission or SOAH].  

 

[(i) This section does not apply to matters in which the executive director is a 

party in accordance with §80.109(b)(1) of this title (relating to Designation of Parties).] 

 

[(j) For purposes of this section:]  
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[(1) "qualifying local governmental entity" means a district, authority, 

county, or municipality that demonstrates that it lacks the technical, legal, and financial 

resources to support its application in the contested case hearing process; and]  

 

[(2) "small business" means a small business as defined by §70.9(b)(1) and 

(2) of this title (relating to Installment Payment of Administrative Penalty).]  

 

[(3) "non-profit entity" shall mean those entities which are defined in 26 

United States Code, §501(c)(3) and (4).] 

 

[(k) The executive director shall record his decision on party participation and the 

grounds for his decision under this section on a case-by-case basis.]  

 

[(l) The executive director shall on an annual basis compile the records required 

by subsection (k) of this section and present this information to the commission in a 

written report.]  

 

[(m) Notwithstanding the requirements of subsections (a) and (c) of this section 

regarding executive director party participation, the executive director shall participate 

as a party if directed to do so by the commission.] 
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§80.109. Designation of Parties. 

 

(a) Determination by judge. All parties to a proceeding shall be determined at the 

preliminary hearing or when the judge otherwise designates. To be admitted as a party, 

a person must have a justiciable interest in the matter being considered and must, 

unless the person is specifically named in the matter being considered, appear at the 

preliminary hearing in person or by representative and seek to be admitted as a party. 

After parties are designated, no person [other than the executive director, as provided in 

§80.108 of this title (relating to Executive Director Party Status in Permit Hearings),] 

will be admitted as a party except upon a finding that good cause and extenuating 

circumstances exist and that the hearing in progress will not be unreasonably delayed.  

 

(b) Parties.  

 

(1) The executive director is a mandatory party to all commission 

proceedings concerning matters in which the executive director bears the burden of 

proof, and in the following commission proceedings:  

 

(A) matters concerning Texas Water Code (TWC), §§11.036, 11.041, 

and 12.013; TWC, Chapters 13, 35, 36, and 49 - 66; and Texas Local Government Code, 

Chapters 375 and 395;  
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(B) matters arising under Texas Government Code, Chapter 2260 

and Chapter 11, Subchapter D of this title (relating to Resolution of Contract Claims); 

and  

 

(C) matters under TWC, Chapter 26, Subchapter I, and Chapter 

334, Subchapters H and L of this title (relating to Reimbursement Program and 

Overpayment Prevention).  

 

(2) In addition to subsection (b)(1) of this section, the executive director is 

always

 

 [may also be] a party in contested case hearings concerning permitting matters, 

pursuant to, and in accordance with, the provisions of §80.108 of this title. 

(3) The public interest counsel of the commission is a party to all 

commission proceedings.  

 

(4) The applicant is a party in a hearing on its application.  

 

(5) Affected persons shall be parties to hearings on permit applications, 

based upon the standards set forth in §55.29 and §55.203 of this title (relating to 

Determination of Affected Person). Notwithstanding any other law, a state agency, 
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except a river authority, may not be a party to a hearing on an application received by 

the commission on or after September 1, 2011 unless the state agency is the applicant.

 

  

[(6) The Texas Water Development Board shall be a party to any 

commission proceeding in which the board requests party status.]  

 

[(7) The Texas Parks and Wildlife Department shall be a party in 

commission proceedings on applications for permits to store, take, or divert water if the 

department requests party status.] 

 

(6)

 

 [(8)] The parties to a contested enforcement case include:  

(A) the respondent(s);  

 

(B) any other parties authorized by statute; and  

 

(C) in proceedings alleging a violation of or failure to obtain an 

underground injection control or Texas Pollutant Discharge Elimination System permit, 

or a state permit for the same discharge covered by a National Pollutant Discharge 

Elimination System (NPDES) permit that has been assumed by the state under NPDES 

authorization, any other party granted permissive intervention by the judge. In 
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exercising discretion whether to permit intervention, the judge shall consider whether 

the intervention will unduly delay or prejudice the adjudication of the rights of the 

original parties.  

 

(7

 

) [(9)]  The parties to a hearing upon a challenge to commission rules 

include the person(s) challenging the rule and any other parties authorized by statute.  

(8)

 

 [(10)] The parties to a permit revocation action initiated by a person 

other than the executive director shall include the respondent and the petitioner.  

(9)

 

 [(11)] The parties to a post-closure order contested case are limited to:  

(A) the executive director;  

 

(B) the applicant(s); and  

 

(C) the Public Interest Counsel.  

 

(c) Alignment of participants. Participants (both party and non-party) may be 

aligned according to the nature of the proceeding and their relationship to it. The judge 

may require participants of an aligned class to select one or more persons to represent 
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them in the proceeding. Unless otherwise ordered by the judge, each group of aligned 

participants shall be considered to be one party for the purposes of §80.115 of this title 

(relating to Rights of Parties) for all purposes except settlement.  

 

(d) Effect of postponement. If a hearing is postponed for any reason, any person 

already designated as a party retains party status. 

 

§80.117.  Order of Presentation. 

 

(a) In all proceedings, the moving party has the right to open and close. Where 

several matters have been consolidated, the judge will designate who will open and 

close. The judge will determine at what stage other parties will be permitted to offer 

evidence and argument. After all parties have completed the presentation of their 

evidence, the judge may call upon any party for further material or relevant evidence 

upon any issue.  

 

(b) The applicant shall present evidence to meet its burden of proof on the 

application, followed by the protesting parties, the public interest counsel, and[, if 

named as a party,] the executive director. In all cases, the applicant shall be allowed a 

rebuttal. Any party may present a rebuttal case when another party presents evidence 

that could not have been reasonably anticipated.  
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(c) In all contested enforcement case hearings, the executive director has the right 

to open and close. In all such cases, the executive director shall be allowed to close with 

his rebuttal. 

 

§80.131.  Interlocutory Appeals and Certified Questions. 

 

(a) No interlocutory appeals may be made to the commission by a party to a 

proceeding before a judge except that in an enforcement action a party may seek an 

interlocutory appeal to the commission on jurisdictional issues only.  

 

(b) On a motion by a party or on the judge's own motion, the judge may certify a 

question to the commission. Certified questions may be made at any time during a 

proceeding, regarding commission policy, jurisdiction, or the imposition of any sanction 

by the judge which would substantially impair a party's ability to present its case. Policy 

questions for certification purposes include, but are not limited to:  

 

(1) the commission's interpretation of its rules and applicable statutes;  

 

(2) which rules or statutes are applicable to the proceeding; or  
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(3) whether commission policy should be established or clarified as to a 

substantive or procedural issue of significance to the proceeding.  

 

(c) If a question is certified, the judge shall file a request to answer the certified 

question with the chief clerk and serve copies on the parties. [In a contested case hearing 

concerning a permitting matter, the judge shall serve the executive director with a copy 

of the request.] Within five days after the request is filed, [the executive director and] all 

parties to the proceeding may file briefs or replies. [Copies of all briefs and replies shall 

be served on the executive director as provided in §1.11 of this title (relating to Service on 

Judge, Parties, and Interested Persons). The executive director shall be allowed to file 

briefs and replies within the prescribed time frames.] The chief clerk shall provide copies 

of the request and any briefs or replies to the general counsel and commission. Upon the 

request of the general counsel or a commissioner to the general counsel, the request will 

be scheduled for consideration during a commission meeting. The chief clerk shall give 

the judge[, the executive director,] and all parties notice of the meeting. The judge may 

abate the hearing until the commission answers the certified question, or continue with 

the hearing if the judge determines that no party will be substantially harmed. If the 

chief clerk does not receive a request from the general counsel to set the question for 

consideration within 15 days after filing, the request is denied by operation of law. 
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SUBCHAPTER D: DISCOVERY 

§80.151 

 

Statutory Authority 

The amendment is adopted under Texas Water Code (TWC), §5.013, concerning General 

Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103, concerning Rules, which requires 

the commission to adopt rules necessary to carry out its powers and duties; TWC, 

§5.105, concerning General Policy, which provides the commission with the authority to 

establish and approve all general policy of the commission by rule; TWC, §5.115, 

concerning Persons Affected in Commission Hearings; Notice of Application, which 

defines affected person and establishes notice requirements; TWC, §5.228, concerning 

Appearances at Hearings, which establishes the executive director's authority to 

participate in contested case hearings; TWC, §5.315, concerning Discovery in Cases 

Using Prefiled Testimony, which defines discovery deadlines in cases using prefiled 

testimony; TWC, §5.311, concerning Delegation of Responsibility, which provides that 

the commission may delegate hearings to the State Office of Administrative Hearings; 

and TWC, §5.556, concerning Request for Reconsideration or Contested Case Hearing, 

which establishes requirements requests for reconsideration and contested case 

hearings.  
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Additionally, the amendment is adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011.    

 

The amendments implement TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§80.151. Discovery Generally. 

 

(a)

 

 Discovery shall be conducted according to the Texas Rules of Civil Procedure, 

unless commission rules provide or the judge orders otherwise. The Rules of Civil 

Procedure shall be interpreted consistently with this chapter, the Texas Water Code, the 

Texas Health and Safety Code, and the APA. Drafts of prefiled testimony are not 

discoverable.  

(b) Discovery in contested case hearings using prefiled testimony.
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(1) This subsection is applicable to contested case hearings for applications 

which are subject to the jurisdiction of the State Office of Administrative Hearings 

(SOAH) under 1 TAC §155.151 (relating to Jurisdiction), except for 

 

(A) contested case hearings using prefiled testimony where all 

discovery was completed before September 1, 2011; 

 

(B) water ratemaking proceedings; and  

 

(C) sewer ratemaking proceedings. 

 

(2) All discovery on a party must be completed before the deadline for that 

party to submit its prefiled testimony. 

 

(3) In cases where all parties share the same deadline for submission of 

prefiled testimony, a single deadline for completion of discovery shall apply to all 

parties.   

(4) If parties have different deadlines for the submission of prefiled 

testimony, the deadline to complete discovery on a party shall be no later than the final 

deadline for that party to submit prefiled testimony.  After a party's final deadline to 
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submit its prefiled testimony in a contested case, that party is no longer subject to 

discovery from other parties in the case. 

 

 

(5) The requirements of this subsection do not relieve a party's duty to 

supplement its discovery responses as required by Texas Rules of Civil Procedure 193.5 

and 195.6. 

 

(c) All other contested case hearings are governed by §80.151 as it existed 

immediately before the effective date of this section and the rule is continued in effect 

for that purpose. 
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SUBCHAPTER F: POST HEARING PROCEDURES 

§80.257, §80.261 

 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), §5.013, concerning 

General Jurisdiction of Commission, which establishes the general jurisdiction of the 

commission; TWC, §5.102, concerning General Powers, which establishes the 

commission's general authority necessary to carry out its jurisdiction, including calling 

and holding hearings and issuing orders; TWC, §5.103, concerning Rules, which requires 

the commission to adopt rules necessary to carry out its powers and duties; TWC, 

§5.105, concerning General Policy, which provides the commission with the authority to 

establish and approve all general policy of the commission by rule; TWC, §5.115, 

concerning Persons Affected in Commission Hearings; Notice of Application, which 

defines affected person and establishes notice requirements; TWC, §5.228, concerning 

Appearances at Hearings, which establishes the executive director's authority to 

participate in contested case hearings; TWC, §5.315, concerning Discovery in Cases 

Using Prefiled Testimony, which defines discovery deadlines in cases using prefiled 

testimony; TWC, §5.311, concerning Delegation of Responsibility, which provides that 

the commission may delegate hearings to the State Office of Administrative Hearings; 

and TWC, §5.556, concerning Request for Reconsideration or Contested Case Hearing, 

which establishes requirements requests for reconsideration and contested case 

hearings.  
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Additionally, the amendments are adopted under Texas Government Code, §2001.004, 

which requires state agencies to adopt rules of practice and procedure, and Texas 

Government Code, §2001.006, which authorizes state agencies to adopt rules or take 

other administrative action that the agency deems necessary to prepare to implement 

legislation, and House Bill (HB) 2694, Article 10, 82nd Legislature, 2011.    

 

The amendments implement TWC, §§5.115, 5.228, 5.315, 5.311, and 5.556, and HB 2694, 

Article 10. 

 

§80.257. Pleadings Following Proposal for Decision. 

 

(a) Pleadings. Unless right of review has been waived, any party may within 20 

days after the date of issuance of the proposal for decision, file exceptions or briefs. [For 

permit hearings in which the executive director has not participated as a party, the 

commission or general counsel may request in writing that the executive director file 

briefs concerning legal or policy issues.] The request shall be served on the parties and 

the judge, shall specify the issues to be briefed and shall set reasonable deadlines for the 

executive director's response and the parties replies to that response, avoiding delay of 

the matter to the extent practicable. Proposed findings of fact may be filed when 

permitted or requested by the commission. Any replies to exceptions, briefs, or proposed 
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findings of fact shall be filed within 30 days after the date of issuance on the proposal of 

decision.  

 

(b) Change of filing deadlines. On his own motion or at the request of a party, the 

general counsel may change the deadlines to file pleadings following the proposal for 

decision. A party requesting a change must file a written request with the chief clerk, 

and must serve a copy on the general counsel, the judge, and the other parties. The 

request must explain that the party requesting the change has contacted the other 

parties, and whether the request is opposed by any party. The request must include 

proposed dates (preferably a range of dates) and must indicate whether the judge and 

the parties agree on the proposed dates. 

 

§80.261.  Scheduling Commission Meetings. 

 

(a) The chief clerk, in coordination with the judge, shall schedule motions by 

parties requiring commission action and the presentation of the proposal for decision. 

The judge, when transmitting the proposal for decision, shall notify the [executive 

director and the] parties of the date of the commission meeting and the deadlines for the 

filing of exceptions and replies. The general counsel, either by agreement of the parties 

and the judge, or on the general counsel's own motion, may reschedule the presentation 

of the proposal for decision. The chief clerk shall send notice of the rescheduled meeting 
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date to the parties[, and, if not also a party, to the executive director] no later than ten 

days before the rescheduled meeting.  

 

(b) Consistent with notices required by law, the commission may consolidate 

related matters if the consolidation will not injure any party and may save time and 

expense or otherwise benefit the public interest and welfare.  

 

(c) The commission may sever issues in a proceeding or hold special hearings on 

separate issues if doing so will not injure any party and may save time and expense or 

benefit the public interest and welfare. 
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AN ACT 

relating to the continuation and functions of the Texas Commission 

on Environmental Quality and abolishing the On-site Wastewater 

Treatment Research Council. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

[ARTICLES 1 – 9 NOT INCLUDED IN THIS COPY] 

ARTICLE 10.  CONTESTED CASE HEARINGS 

SECTION 10.01.  Section 5.115(b), Water Code, is amended to 

read as follows: 

(b)  At the time an application for a permit or license under 

this code is filed with the executive director and is 

administratively complete, the commission shall give notice of the 

application to any person who may be affected by the granting of 

the permit or license.  A state agency that receives notice under 

this subsection may submit comments to the commission in response 

to the notice but may not contest the issuance of a permit or 

license by the commission.  For the purposes of this subsection, 

"state agency" does not include a river authority. 

SECTION 10.02.  Sections 5.228(c) and (d), Water Code, are 

amended to read as follows: 

(c)  The executive director shall [may] participate as a party 
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in contested case permit hearings before the commission or the 

State Office of Administrative Hearings to: 

(1)  provide information [for the sole purpose of 

providing information] to complete the administrative record; and 

(2)  support the executive director's position developed 

in the underlying proceeding.  [The commission by rule shall 

specify the factors the executive director must consider in 

determining, case by case, whether to participate as a party in a 

contested case permit hearing.  In developing the rules under this 

subsection the commission shall consider, among other factors: 

[(1)  the technical, legal, and financial capacity of the 

parties to the proceeding; 

[(2)  whether the parties to the proceeding have 

participated in a previous contested case hearing; 

[(3)  the complexity of the issues presented; and 

[(4)  the available resources of commission staff.] 

(d)  In a contested case hearing relating to a permit 

application, the executive director or the executive director's 

designated representative may not rehabilitate the testimony of a 

witness unless the witness is a commission employee [testifying for 

the sole purpose of providing information to complete the 

administrative record]. 

SECTION 10.03.  Subchapter H, Chapter 5, Water Code, is 

amended by adding Section 5.315 to read as follows: 

Sec. 5.315.  DISCOVERY IN CASES USING PREFILED WRITTEN 
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TESTIMONY.  In a contested case hearing delegated by the commission 

to the State Office of Administrative Hearings that uses prefiled 

written testimony, all discovery must be completed before the 

deadline for the submission of that testimony, except for water and 

sewer ratemaking proceedings. 

SECTION 10.04.  Section 5.228(e), Water Code, is repealed. 

SECTION 10.05.  (a)  Section 5.115(b), Water Code, as amended 

by this article, applies only to an application for the issuance, 

amendment, extension, or renewal of a permit or license that is 

received by the Texas Commission on Environmental Quality on or 

after the effective date of this Act.  An application that is 

received before that date is governed by the law in effect at the 

time the application is received, and the former law is continued 

in effect for that purpose. 

(b)  The changes in law made by this article apply to a 

proceeding before the State Office of Administrative Hearings that 

is pending or filed on or after September 1, 2011. 

ARTICLE 11.  EFFECTIVE DATE 

SECTION 11.01.  This Act takes effect September 1, 2011. 

______________________________ ______________________________ 

  President of the Senate Speaker of the House       

 
I certify that H.B. No. 2694 was passed by the House on April 

20, 2011, by the following vote:  Yeas 109, Nays 40, 1 present, not 

voting; that the House refused to concur in Senate amendments to 
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H.B. No. 2694 on May 17, 2011, and requested the appointment of a 

conference committee to consider the differences between the two 

houses; and that the House adopted the conference committee report 

on H.B. No. 2694 on May 28, 2011, by the following vote:  Yeas 147, 

Nays 0, 1 present, not voting. 

______________________________ 

Chief Clerk of the House    
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I certify that H.B. No. 2694 was passed by the Senate, with 

amendments, on May 12, 2011, by the following vote:  Yeas 31, Nays 

0; at the request of the House, the Senate appointed a conference 

committee to consider the differences between the two houses; and 

that the Senate adopted the conference committee report on H.B. No. 

2694 on May 28, 2011, by the following vote:  Yeas 31, Nays 0. 

______________________________ 

Secretary of the Senate    

APPROVED: __________________ 

                 Date        

          __________________ 

               Governor        


	11030080_aaiUS
	TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
	AGENDA ITEM REQUEST
	for Rulemaking Adoption



	11030080_aex
	Texas Commission on Environmental Quality
	Interoffice Memorandum


	11030050_ado
	Background and Summary of the Factual Basis for the Adopted Rule
	Rule Amendments
	Section Discussion
	Final Regulatory Impact Analysis Determination


	Takings Impact Assessment
	Consistency with the Coastal Management Program
	Public Comment
	Statutory Authority


	11030055_ado
	Background and Summary of the Factual Basis for the Adopted Rules
	Rule Amendments
	Section by Section Discussion
	Final Regulatory Impact Analysis Determination


	Takings Impact Assessment
	Consistency with the Coastal Management Program
	Public Comment
	§55.103
	Statutory Authority
	§55.103.  Definitions.

	Statutory Authority
	Statutory Authority


	11030080_ado
	Background and Summary of the Factual Basis for the Adopted Rules
	Rule Amendments
	Section by Section Discussion
	§80.17, Burden of Proof
	Final Regulatory Impact Analysis Determination


	Takings Impact Assessment
	Consistency with the Coastal Management Program
	Public Comment
	Response to Comments
	Statutory Authority
	§80.17.  Burden of Proof.

	Statutory Authority
	§80.117.  Order of Presentation.
	§80.131.  Interlocutory Appeals and Certified Questions.
	Statutory Authority
	Statutory Authority
	§80.261.  Scheduling Commission Meetings.


	11030080_order_lh
	11030080_TR pub_pros_111811
	11030080_leg

