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Thru: Bridget C. Bohac, Chief Clerk
Zak Covar, Executive Director

From: Ramiro Garcia, Jr., Deputy Director
Office of Compliance and Enforcement

Docket No.: 2011-1251-RUL

Subject: Commission Approval for Rulemaking Adoption
Chapter 60, Compliance History
HB 2694 (4.01 and Article 4): Compliance History
Rule Project No. 2011-032-060-CE

Background and reason(s) for the rulemaking:

Rulemaking is necessary to implement House Bill (HB) 2694, Article 4, §884.01 - 4.05 and
4.07, 82nd Legislature, 2011, which amend Texas Water Code (TWC), §85.751 - 5.756. HB
2694 was authored by Representative Wayne Smith and sponsored by Senator Joan
Huffman. The bill took effect September 1, 2011.

Scope of the rulemaking:

A.) Summary of what the rulemaking will do:

The adopted rulemaking implements HB 2694, Article 4, 884.01 - 4.05 and 4.07, which
amend TWC, 885.751 - 5.754 and 5.756. This adopted rulemaking revises Chapter 60. The
purpose of this rulemaking is to allow the commission to use new standards instead of the
existing uniform standard for evaluating and using compliance history. In addition, the
rulemaking modifies the components and formula of compliance history in order to
provide a more accurate measure of regulated entities' performance and make compliance
history a more effective regulatory tool.

B.) Scope required by federal regulations or state statutes:

There are no new federal regulations related to this rulemaking. HB 2694, 84.01, amends
TWC, 85.751; 84.03 amends TWC, §5.753; §4.04 amends TWC, 85.753; 84.05 amends
TWC, 85.754 and 85.755; and §4.07 amends TWC, 85.756. TWC, §5.754 expressly requires
adoption of rules.

C.) Additional staff recommendations that are not required by federal rule or
state statute:
None.

Statutory authority:
TWC, 885.012, 5.103, 5.105, 5.122, 5.127, 5.751, 5.753. 5.754, 5.755, and 5.756
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Texas Government Code, §2001.006

Effect on the:

A.) Regulated community:

As required by HB 2694, the compliance history rule is now applicable to TWC, Chapter
32, Subsurface Area Drip Dispersal Systems and Texas Health and Safety Code, Chapter
375, Removal of Convenience Switches. These programs are now included in the adopted
rulemaking.

No fiscal implications are anticipated for industry, businesses, or individuals as a result of
the implementation or administration of the adopted rules. The adopted rules do not
affect current regulatory requirements on businesses or individuals.

B.) Public:

The public benefit anticipated from the changes seen in the adopted rules will be a more
transparent and effective means of reviewing and comparing regulated entity’s compliance
histories. No fiscal implications are anticipated.

C.) Agency programs:

The agency will be required to modify its Consolidated Compliance and Enforcement Data
System (CCEDS), Central Registry, and compliance history application in order to
accommodate changes to the compliance history formula resulting from this rulemaking.
The agency website will need to be updated to reflect changes. A process will need to be
developed to allow the agency to perform a quality assurance and control procedure of
compliance history data, including allowing the owner or operator of a site 30 days to
review any information or data before it is placed on the Internet.

Stakeholder meetings:

Staff held a stakeholder meeting open to the general public on September 22, 2011. During
the meeting, staff presented the changes that are required and discussed the desire to
improve effectiveness of the rules. No concerns were expressed in proceeding with the
rulemaking project.

Public comment:

The proposal was published in the February 10, 2012, issue of the Texas Register (37
TexReg 622). The commission held a public hearing on March 6, 2012. The comment
period closed on March 23, 2012. The commission received comments from State
Representatives Lon Burnam, Ron Reynolds, Ruth Jones McClendon, Alma Allen, Scott
Hochberg, Rafael Anchia, Jessica Farrar, and Carol Alvarado (Representatives), Allergy
and Asthma Center of Corpus Christi, Alliance for a Clean Texas (ACT), Association of
Electric Companies of Texas, Inc., Birch, Becker & Moorman, LLP, Clean Economy
Coalition (Clean Economy), Clean Economy Coalition of Corpus Christi (Clean Economy
Corpus Christi), Harris County Pollution Control Services Department, League of Women
Voters of the Austin Area (League), Medina County Environmental Action Association
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(MCEAA), National Solid Wastes Management Association, Northern Arlington Ambience
(NA Ambience), Public Citizen (Public Citizen), SEED Coalition, Sierra Club Lone Star
Chapter (Sierra), South Central Texas Network (South Central Texas Network), TCEQ
Office of Public Interest, Texas Association of Business, Texas Chapter of the Solid Waste
Association of North America, Texas Chemical Council (TCC), Texas Industry Project
(TIP), Texas Oil and Gas Association (TxOGA), Texas Organizing Project (TOP), Texas
Pipeline Association (TPA), Turning Point Ranch, Waste Management of Texas, Inc.,
Westchester Association of Homeowners (Westchester), and 302 individuals. The
commission received 330 written comments, and seven individuals provided oral
comments at the public hearing. Of the 302 individual comments received, an
overwhelming majority of them were a variation of the comments provided by ACT.
Significant comments and concerns are discussed further.

The commission received many comments regarding the compliance history point range
for determining unsatisfactory performers. Representatives, South Central Texas Network,
Clean Economy, Clean Economy Corpus Christi, NA Ambience, MCEAA, Westchester, TOP
and 281 individuals commented that changing the unsatisfactory rating cutoff from 45
points to 55 points would essentially “pardon polluters.” No changes were made to the
proposed rules in response to these comments. The commission proposed an
unsatisfactory rating threshold at 55 points based on an evaluation of the proposed
compliance history formula. Because the compliance history formula utilized in the
adopted rule is not the same formula used in the existing rule, a direct comparison is not
prudent. Many components used in the adopted formula are different, including a major
revision to the divisor which now includes complexity. For this reason, the comment that
moving the unsatisfactory threshold to 55 “pardons” entities is not accurate. The
commission has determined the site rating point range of 55 points or greater is
appropriate for unsatisfactory performers.

Also, Representatives, South Central Texas, Clean Economy, Clean Economy Corpus
Christi, NA Ambience, Westchester, MCEAA, Sierra Club, Public Citizen, ACT, and 271
individuals commented that the executive director would be able to “pardon polluters” at
his discretion instead of adhering to a standard protocol. No changes were made to the
proposed rules in response to these comments. The compliance history rules apply to a
wide range of regulated entities with varying sizes and complexities. The commission
recognizes that a rule of such broad application may create situations where unique factual
circumstances may warrant the exercise of mitigating factors. The commission has not
expanded the executive director’s discretion under these rules, the language has been part
of the compliance history rules from the beginning. The commission has determined that
the use of mitigating factors requires the exercise of discretion and consideration of site- or
person-specific factors by the executive director because of widely varying factual
circumstances. Because the factual circumstances surrounding other types of mitigating
factors will vary from case to case, this discretionary approach is important so that the
issues related to each mitigating factor can be sufficiently evaluated for its relative
importance and impact.
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Additionally, Representatives, South Central Texas Network, NA Ambience, Sierra,
Westchester, League, and 262 individuals commented that polluters will improve their
compliance history score by signing up for supplemental programs, regardless of
effectiveness and without measured returns for measured results. No changes were made
to the rules in response to these comments. The four voluntary pollution reduction
programs currently available to regulated entities require that a standard be met in order
to be eligible for the credit provided in the adopted compliance history rule. In order for a
regulated entity to participate in any one of these programs, the agency must take an action
to allow participation. In addition, the regulated entity must meet standards established
by each program to receive credit. The implication that a “polluter” will improve their
compliance history score by simply signing up for one of these programs is inaccurate.

Significant changes from proposal:

In response to TPA’'s comment that an additional industry grouping for transmission
pipelines and related facilities be added to the rules, the commission added an additional
grouping under 860.2(c) for NAICS codes 468110 and 486210 (Pipeline Transportation of
Natural Gas), NAICS code 486910 (Pipeline Transportation of Refined Petroleum
Products), and NAICS code 486990 (All Other Pipeline Transportation).

In response to comments received from TCC, TIP, and TXOGA, the commission has revised
860.2(e)(1)(A) to include nonattainment New Source Review permits and Underground
Injection Control Class I/111 permits as recipients of four program participation points.
Additionally, the commission changed the amount of program participation points
allocated for Municipal Solid Waste (MSW) Tire Registrations (MSW Type VIII) from two
points to one point for this type of authorization. And, the commission added Air Quality
Standard Permits to 860.2(e)(1)(D) which allocates one program participation point for
these types of authorizations. The commission also revised §60.2(e)(2) to include size
points for underground and above-ground storage tanks. In 860.2(e)(2)(E), the
commission provides a point range for regulated entities to accrue one to four points based
on the number of storage tanks at a site.

In response to comments received from Representatives, Westchester, NA Ambience, ACT,
Sierra Club, and 252 individuals that the complexity point allocation makes it difficult for
any complex or large facility to ever be classified as a repeat violator, the commission has
revised 860.2(f)(1)(A) - (C). The commission revised the point ranges to ensure the repeat
violator classification serves as a meaningful deterrent for all regulated entities. The
commission eliminated the subparagraph requiring four or more violations. The
commission revised the complexity point ranges for those with at least two violations from
less than 9 complexity points to less than 15 complexity points. Adopted 8§60.2(f)(1)(A)
was revised to provide that a person is a repeat violator at a site when “the site has had a
major violation(s) documented on at least two occasions and has less than a total of 15
complexity points.” Adopted §60.2(f)(1)(B) was revised to provide that a person is a repeat
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violator at a site when “the site has had a major violation(s) documented on at least three
occasions.” Proposed 860.2(f)(1)(C) was removed from the adopted rules.

Potential controversial concerns and legislative interest:

As outlined above, the commission received comments from State Representatives and
organizations expressing concerns about this rulemaking. Although the adopted rules
provide responses to these comments and reasoned justifications for the commission’s
decisions, it is likely that the number of unsatisfactory performers, the allocation of
complexity points, and repeat violator classification criteria will continue to be items of
interest.

Another potential item of interest is the commission’s use of Notices of Violation (NOVSs) in
the adopted rulemaking. In the existing rules, the compliance period for NOVs is five
years. Section 4.04 of HB 2694 amended TWC, 85.753(d) to limit the inclusion of NOVs as
a mandatory component of compliance history to NOVs one-year-old or less. The adoption
amends 860.1(b) to change the compliance period for NOVs to one year except as used in
adopted 8§860.2(f) for determination of repeat violator. In evaluating repeat violators, the
commission reviews all major violations documented in approved investigations in the last
five years and final enforcement actions issued in the last five years to determine if a repeat
violator classification is warranted.

Does this rulemaking affect any current policies or require development of
new policies?

This rulemaking will require changes to the Penalty Policy. These changes include revising
the nomenclature used to identify the compliance history classifications, revising rule
citations, and clarifying component information cited in the policy

What are the consequences if this rulemaking does not go forward? Are there
alternatives to rulemaking?

TWC, 85.753 requires the commission, by rule, to establish a set of standards for the
classification of a person's compliance history as a means of evaluating compliance history.
If the rulemaking is not completed, the newly amended statute and rulemaking would be in
conflict regarding evaluation and use of compliance history. Staff recommends proceeding
with rulemaking.

Key points in the adoption rulemaking schedule:
Texas Register proposal publication date: February 10, 2012
Anticipated Texas Register publication date: July 13, 2012
Anticipated effective date: July 19, 2012
Six-month Texas Register filing deadline: August 10, 2012
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Agency contacts:

David Van Soest, Rule Project Manager, 239-0468
Anna Treadwell, Staff Attorney, 239-0974

Michael Parrish, Texas Register Coordinator, 239-2548
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cc: Chief Clerk, 2 copies
Executive Director's Office
Susana M. Hildebrand, P.E.
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The Texas Commission on Environmental Quality (TCEQ or commission) adopts
amendments to 8860.1 - 60.3. Sections 60.1 - 60.3 are adopted with changes to the

proposed text as published in the February 10, 2012, issue of the Texas Register (37

TexReg 622).

Background and Summary of the Factual Basis for the Adopted Rules

The commission adopts revisions to Chapter 60 to implement certain requirements of
House Bill (HB) 2694, regarding compliance history. HB 2694, 82nd Legislature, 2011,
884.01 - 4.05 and 4.07, amended Texas Water Code (TWC), Chapter 5, Subchapter Q,
requiring the commission to make changes to the compliance history rule. The purpose
of this adopted rulemaking is to allow the commission to use new standards instead of
the existing uniform standard for evaluating and using compliance history. In addition,
the adopted rulemaking modifies the components and formula of compliance history in
order to provide a more accurate measure of regulated entities' performance and make

compliance history a more effective regulatory tool.

HB 2912, 77th Legislature, 2001, §4.01, amended TWC, Chapter 5, by adding
Subchapter Q, TWC, 85.753, that required the commission to "develop a uniform
standard for evaluating compliance history." At the time, the process for measuring or
comparing compliance history across the commission's programs for air, water, and

waste was inconsistent. In addition to the traditional use of compliance history in
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permitting and enforcement decisions, this new performance-based regulation allowed
the commission to use compliance history when determining eligibility for voluntary
incentive programs. The idea behind these programs was to use compliance history to
provide incentives for regulated entities to do more to protect the environment than law
requires by making available benefits, such as regulatory flexibility and exemptions
from some inspections. In late 2001 and early 2002, TCEQ held stakeholder meetings
to develop this new system of compliance history. TCEQ interpreted the uniform

standard to mean using an identical objective formula for all entities across all program

areas. The compliance history system has remained unchanged since implementation.

In calculating an entity's compliance history classification, TCEQ currently assigns
points for multiple components as well as points for a repeat violator classification that,
when computed in an equation, produce a numerical score for each regulated entity.
Generally, the lower the score, the better the classification. For instance,
noncompliance issues, such as enforcement actions taken against a facility, adds points
and proactive approaches towards compliance, such as participating in voluntary

programs, subtracts points.

The commission currently recalculates compliance history scores annually based on
information from the previous five years, and classifies regulated entities as poor,

average, or high performers. HB 2912 also required the commission to assess the



Texas Commission on Environmental Quality Page 3
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE

compliance history of entities for which it does not have compliance information. The

commission classifies these entities as average by default.

Section 4.01 of HB 2694 amends TWC, 85.751 to add TWC, Chapter 32, and Texas
Health and Safety Code (THSC), Chapter 375, regarding applicability. Persons and

entities covered by those chapters will now be subject to the compliance history rule.

Section 4.04 of HB 2694 amends TWC, 85.753(a) to remove the requirement for a
uniform standard for evaluating compliance history, and replaces the uniform standard
with a standard that ensures consistency and may account for differences among

regulated entities.

Section 4.04 of HB 2694 amends TWC, §5.753(b) to remove enforcement actions from
other states and the federal government, except actions by the United States
Environmental Protection Agency (EPA), as mandatory components of compliance
history and to clarify that enforcement actions from the EPA are mandatory components

to the extent readily available to the commission.

Section 4.04 of HB 2694 amends TWC, 85.753(d) to limit the inclusion of notices of
violation (NOV) as a mandatory component of compliance history to NOVs one-year-old

or less. In addition, the commission must include a prominently displayed statement
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emphasizing the NOV is only an allegation and not proof of an actual violation.

Section 4.04 of HB 2694 adds TWC, 85.753(d-1) to prohibit the commission from
including a self-reported violation under Title V of the Federal Clean Air Act as an NOV
for compliance history purposes, unless the commission issues a written NOV or the

self-reported violation results in a final enforcement order or judgment.

Section 4.05 of HB 2694 amends TWC, 85.754(a) and (e) to clarify that the commission
may, but is not required to, consider compliance history classifications when using
compliance history in commission decisions regarding permitting, enforcement,

announced inspections, and participation in innovative programs.

Section 4.05 of HB 2694 amends TWC, 85.754(b)(1) to rename the compliance history
classifications from poor, average, and high performers to unsatisfactory, satisfactory,
and high performers. The amendment clarifies that unsatisfactory performers perform
below minimal acceptable performance standards established by the commission and

that high performers have an above-satisfactory compliance record.

Section 4.05 of HB 2694 amends TWC, 85.754(b)(2) and (d) to allow the commission to
establish a category of unclassified performers for which the commission does not have

adequate compliance information about the site and to allow the commission to require
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a compliance inspection to determine an entity's eligibility for participation in a

program that requires a high level of compliance.

Section 4.05 of HB 2694 amends TWC, 85.754(b)(3) to require the commission to
consider both positive and negative factors related to the operation, size, and complexity

of the site, including whether the site is subject to Title V of the Federal Clean Air Act.

Section 4.05 of HB 2694 amends TWC, 85.754(c)(2) to modify the classification of
repeat violators. The commission must consider the size and complexity of the site at
which the violations occurred, and limit consideration to violations of the same nature
and same environmental media that occurred in the previous five years. The number of

sites is no longer included as a criterion for repeat violator classification.

Section 4.05 of HB 2694 amends TWC, 85.754(c)(3) to require that compliance history
classifications consider the size and complexity of the site, including whether the site is
subject to Title V of the Federal Clean Air Act, and the potential for a violation at the site

that is attributable to the nature and complexity of the site.

Section 4.05 of HB 2694 amends TWC, 85.754(h) to state that persons classified as
unsatisfactory performers are no longer prohibited from receiving announced

investigations.
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Section 4.07 of HB 2694 adds TWC, 85.756(e) to require a quality assurance and control
procedure, including a 30-day period for the owner or operator of the site to review and
comment on the information, before compliance performance information about a site

may be placed on the Internet.

Section by Section Discussion
§60.1, Compliance History
The adoption amends §60.1(a) by adding TWC, Chapter 32, and THSC, Chapter 375, as

required by HB 2694.

The commission adopts revisions to 8§60.1(a)(6) and (7) to address compliance histories
calculated under the existing rule and the adopted rule. HB 2694, §4.31, has a savings
clause for the commission to continue to use its current standard. The commission will
continue to use the version of the rule in effect at the time the compliance history
classification was calculated in accordance with 860.1(b). For example, if an application
for a permit is received by the executive director, then the version of Chapter 60 in effect
at the time the application is received will be the version used for compliance history
purposes. Therefore, the compliance history rating generated under the existing version
of this chapter will remain in effect for any actions applicable under that chapter. The

commission may consider new compliance history information as it deems necessary.
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In the existing rule, the compliance period for NOVs is five years. The adoption amends
860.1(b) to change the compliance period for NOVs to one year except as used in
adopted 860.2(f) for determination of repeat violator. The compliance period remains
unchanged for all other compliance history components. In evaluating repeat violators,
the commission will review a five-year period for NOVs. The commission reviews all
major violations documented in approved investigations in the last five years and final
enforcement actions issued in the last five years to determine if a repeat violator

classification is warranted.

The adoption amends §60.1(c)(1), (3), (7), (9) and (13) to change the components of

compliance history.

Section §60.1(c)(1) is being revised because HB 2694 provides that the commission is
only required to include consent decrees or criminal convictions of the federal
government unless they are readily available. In addition, "any final" was deleted in the
proposed rule although there was no intent to change the meaning of this section. In
response to comments and because only final enforcement orders can feasibly be
included in this component of compliance history, adopted 860.1(c)(1), adds the words

"any final" to the rule language.
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The adoption amends §60.1(c)(3) to reflect the changes the legislature made to TWC,
85.754 regarding the readily available components to be considered in compliance
history. The commission shall now consider enforcement orders, court judgments,
consent decrees, and criminal convictions relating to environmental rules of the EPA
that are readily available to the commission as a component of compliance history. This
section has also been revised to remove from consideration enforcement orders, court
judgments, and criminal convictions of other states as a component of compliance
history in accordance with HB 2694. In addition, "final" was deleted in the proposed
rule although there was no intent to change the meaning of this section. In response to
comments and because only final enforcement orders can feasibly be included in this
component of compliance history, adopted 860.1(c)(3), adds the word "final" to the rule

language.

The adoption amends §60.1(c)(7) regarding NOVs. Under the adoption, the
components would include all written NOVs for a period of one year from the date of
issuance for each NOV. NOVs will be considered for a five-year compliance period for
determination of the repeat violator status. In the Compliance History Report, NOVs
will be preceded with the statement, "A notice of violation represents a written
allegation of a violation of a specific regulatory requirement from the commission to a
regulated entity. A notice of violation is not a final enforcement action nor is it proof

that a violation has actually occurred,"” as required by HB 2694. Information received by
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the commission as required by Title V of the Federal Clean Air Act (42 United States
Code (USC), 87661 et seq.) may not be included as an NOV component of compliance
history unless the executive director issues a written NOV. The executive director has
historically evaluated deviation reports during an investigation prior to making a
compliance determination. An NOV would only be issued for deviations if the executive

director’s staff documented a violation. This is the current practice of the executive

director and will not change under these rules.

The adoption amends §60.1(c)(8) to add the phrase "and having received immunity" to
this section to reflect the intent of the Texas Environmental, Health, and Safety Audit
Privilege Act (Audit Act), 75th Legislature, 1997 (TEX. REV. Civ. STAT. ANN. art. 4447cc
(Vernon's)). The adoption corrects a typographical error regarding the legislative
session and year for the Audit Act and adds the citation to the statute. Under the Audit
Act, immunity is only granted to violations that were properly disclosed and for which
corrective action was undertaken in a reasonable amount of time. It is the commission’s
intent to ensure that corrective action has been undertaken before a violation is awarded
self-audit points in the compliance history formula, as this is the commission's current

practice.

The adoption amends §60.1(c)(9) relating to environmental management systems

(EMS) to specify that the commission will consider an EMS approved under 30 TAC
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Chapter 90 as a positive component of compliance history.

The adoption deletes §60.1(c)(13) to remove the name and address of the staff person as
a compliance history component from the rule language. While this information will
continue to be on the Compliance History Report, it is not a compliance-related

component of the compliance history.

Section 60.1(d) has remained unchanged. Change of ownership remains a component
of compliance history and any change of ownership will be shown on the compliance
history. Any previous NOVs or orders will be assessed against new owners for the
applicable compliance period, which is consistent with how the rules have been applied

by the commission in the past.

§60.2, Classification

The adoption amends §60.2(a)(1) - (a)(3) to change the classification nomenclature
from high, average, and poor performers to high, satisfactory, and unsatisfactory
performers. Under the adoption, a high performer has an above-satisfactory
compliance record. A satisfactory performer generally complies with environmental
regulations. An unsatisfactory performer performs below minimal acceptable
performance standards established by the commission. The change in nomenclature is

present in §60.2(g)(2)(B) and (C), (3), (3)(A), (A)(iii), (B), (B)(i) and (ii), and



Texas Commission on Environmental Quality Page 11
Chapter 60 - Compliance History

Rule Project No. 2011-032-060-CE

860.3(a)(2), (3), (3)(A) - (C), (6), (b), (c)(2), (d), (d)(3), and (e). This change has been

applied throughout this section as applicable.

HB 2694 allows the commission to establish a category of unclassified performers, or
regulated entities for which the commission does not have adequate compliance
information about the site. The adoption amends §60.2(b) to change the current
category from "average performer by default” to "unclassified.” The commission
considers any site that does not have compliance history points attributable to violation
points, chronic excessive emissions points, repeat violator points, or self-audit points to
be unclassified. Unclassified performers will include sites where the executive director
may not have investigated the site in the last five years. The nomenclature change
removes the implication that a regulated entity with no compliance information

generally complies with environmental regulations.

The commission adopts 860.2(c). HB 2694 eliminates the commission's uniform
standard for evaluating compliance history and allows the commission to account for
differences among regulated entities. HB 2694 directs the commission to account for
operation, complexity, and size of a site when determining compliance history. In order
to more effectively compare regulated entities against those similarly situated, the
adoption adds groupings based on the North American Industry Classifications System

(NAICS). The executive director selected NAICS because it is a nationally recognized
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standard applicable to all industries and is currently information readily available to the
commission. The executive director initially proposed to organize regulated entities by
the following groups: 1) NAICS codes 44711 and 44719, Gas Stations with Convenience
Stores and other Gas Stations; 2) NAICS code 32411, Oil and Petroleum Refineries; 3)
NAICS code 211, Oil and Gas Extraction; 4) NAICS code 212, Mining; 5) NAICS code
325, Chemical Manufacturing; 6) NAICS code 2211, Electric Power Generation; 7)
NAICS code 562212, Solid Waste Landfills; 8) NAICS code 22132, Sewage Treatment
Facilities; 9) NAICS code 23, Construction; 10) NAICS code 3273, Cement and Concrete
Product Manufacturing; 11) NAICS codes 5621,56221, 562213, 562219, Waste
Management (excluding landfills); 12) NAICS code 11, Agriculture, Forestry, Fishing,
and Hunting; 13) NAICS codes 486110 and 486210, Pipeline Transportation of Natural
Gas, NAICS code 486910 Pipeline Transportation of Refined Petroleum Products, and
NAICS code 486990 All Other Pipeline Transportation; and 14) All Other Regulated
Entities. The commission added NAICS codes 486110, 486210, 486910, and 486990 in
response to comments. Upon evaluation, the commission found that a large number of
regulated entities had NAICS codes 486110, 486210, 486910, and 486990 as their

primary business code.

The commission intends to use the groupings for reporting purposes at this time. For
reporting purposes only, the sites would be grouped according to their reported primary

NAICS group which reflects their primary business. The purpose of these groupings is
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to facilitate comparison of similarly situated regulated entities within the same industry.
Any other use, such as formal ranking, a curve system, a stratified scoring formula, or
classification point ranges based upon the groupings would be addressed through a
future rulemaking. Any such rulemaking would not commence until sufficient and
needed information has been compiled to determine how best to utilize the groupings.
The executive director recognizes that the use of NAICS codes is not an exact means to
determine the complexity of a site, but that similar businesses may have similar levels of
complexity. The executive director also recognizes that the current NAICS codes for
some regulated entities are incorrect as reported to the commission. Therefore, other
readily available information, such as complexity points gathered under adopted

860.2(e), may also be used for reporting purposes to group similarly complex entities.

The commission reletters existing 860.2(c) as adopted §860.2(d) due to the inclusion of

adopted §60.2(c).

The commission adopts 860.2(e), concerning complexity points, to address the
requirements of TWC, 85.754(b)(3), which states that the commission, in classifying a
person's compliance history, must take into account both positive and negative factors
related to the operation, size, and complexity of the site, including whether the site is
subject to Title V of the Federal Clean Air Act (USC, 87661 et seq.). HB 2694 directs the

commission to account for complexity and size for sites when determining compliance



Texas Commission on Environmental Quality Page 14
Chapter 60 - Compliance History

Rule Project No. 2011-032-060-CE

history. In addition, HB 2694 removed the number of facilities owned or operated by a
person as a consideration for establishing criteria for classifying a repeat violator. The
adopted rule removes existing 860.2(d)(3) relating to the number of sites in Texas
owned or operated by a person. The commission recognizes that the compliance history
of widely varying types of sites requires various means to determine overall complexity.
In this adopted rule, the commission has broadened the scope of data used to determine
a site's complexity. Although data available to the commission have improved
significantly since the existing rule was written, the commission recognizes that the data
still have limitations. The points assigned under adopted §60.2(e) are based upon
criteria points found in existing 860.2(d). The rulemaking uses complexity points for all
sites. The term "complexity points" includes program participation, size, small business
and local government, and nonattainment points. Under the existing rules, complexity
points refer to those points assigned based upon the types of permits at the site, which is

now known as "program participation” points.

In adopted 860.2(e)(1), the commission will assign every site "program participation”
points ranging from factors of four, three, two, or one, based generally upon the site's
program authorizations. A site will receive points for each of its program
authorizations. As required by HB 2694, Title V Federal Operating Permits have been
added to the rule. Other program authorizations and registrations, that are not included

in the existing rule, such as Standard Air permits, Edwards Aquifer authorizations,
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Enclosed Structures constructed over a closed Municipal Solid Waste (MSW) landfill
permits and registrations, Industrial Hazardous Waste registrations, Radioactive Waste
storage or processing licenses; Petroleum Storage Tank registrations, Stage 11 Vapor
Recovery registrations, Sludge permits or registrations, MSW Type IV Arid Exempt (AE)

permits and MSW Type IX permits, and Uranium licenses are to be added in adopted

§60.2(e)(L).

Sites with permits and/or authorizations in the following program areas including:
Radioactive Waste Disposal; Hazardous or Industrial Non-Hazardous Storage
Processing or Disposal; MSW Type I; Prevention of Significant Deterioration (PSD);
nonattainment New Source Review (NNSR); Phase | Municipal Separate Storm Sewer
System; Texas Pollutant Discharge Elimination System (TPDES) or National Pollutant
Discharge Elimination System (NPDES) Industrial or Municipal Major; and
Underground Injection Control (UIC) Class I/111, will receive four points for each permit
type issued to a person at a site. The commission added NNSR permits and moved UIC
Class I/111 to this section because they are of similar complexity of those permits listed

in this section and in response to comments.

Sites with permits and/or authorizations in the following program areas including:
MSW Type | AE and Type IV AE; MSW Type 1V, V, or VI; and TPDES or NPDES

Industrial or Municipal Minor, will receive three points for each permit type issued to a
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person at the site. Adopted §60.2(e)(1)(B)(iii) added MSW Type IV AE to the list of
program participation points in response to comments and to clarify that MSW Type IV

AE permits were not intended to be excluded from the rules. Also, this section was

renumbered to account for UIC Class I/111 permit being moved to §60.2(e)(1)(A).

Sites with permits and/or authorizations in the following program areas including: Title
V Federal Operating Permits; New Source Review (NSR) individual permit; and any
other individual site-specific water quality permit not referenced previously or any
water quality general permit, will receive two points. The commission recognizes that
Title V permits can be broken down into two categories, General Operating Permits
(GOPs) and Site Operating Permits (SOPs). While SOPs are sometimes more complex
than GOPs, the converse is also true. The commission evaluated the possibility of
assigning different points for Title V GOPs and SOPs. However, in its analysis, the
commission determined that whether or not a permit was a GOP or an SOP is not an
accurate indicator of the level of complexity. For example, many similarly sized Gas
Compressor Stations across the state are authorized under both GOPs and SOPs. For
this reason, the commission will assign two program participation points for all Title V

permits.

Other registrations and authorizations readily available to the executive director that are

applicable to the compliance history rule including: Edwards Aquifer; Enclosed
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Structures constructed over a closed MSW landfill; Industrial Hazardous Waste
Registrations; MSW Tire Registration; Radioactive Waste Storage and Processing;
Petroleum Storage Tanks; Stage Il Vapor Recovery; Sludge; Air Quality Standard
Permits, Permit By Rules (PBRs) requiring submission of an application under 30 TAC
Chapter 106; and Uranium licenses will receive one point. In response to comments,
adopted 860.2(e)(1)(D)(x) adds MSW Type IX to the list of program participation
points. The commission did not intend to exclude MSW Type IX from this section.
PBRs that are registered or certified by the commission receive one program
participation point. Recognizing that the names for forms used by the commission may
change over time, adopted 860.2(e)(1)(D)(xi) replaces the phrase "a PI-7" to "an
application." Medical Waste permit was deleted from 860.2(e)(1)(D)(iv) as it is already
categorized as an MSW Type V authorization listed in §60.2(e)(1)(B). MSW Tire
Registrations were moved from 860.2(e)(1)(B)(iv) to 860.2(e)(1)(D)(iv) because the
commission determined that the level of complexity for this authorization is more
similar to the other types of authorizations found under this subsection. Adopted
860.2.(e)(1)(d)(i) replaced the word "registration” with the word "authorization" to more

accurately reflect the appropriate terminology used by the commission.

Adopted 860.2(e)(1)(D)(xiii) adds Air Quality Standard Permits to the list of program
participation points in response to comments and to clarify that these permits were not

intended to be excluded from the rules. The commission added Air Quality Standard
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Permits to §60.1(e)(1)(D) since these authorizations are reflective of this level of
complexity. Standard permits that are registered in the commission's central registry
database are included in the program participation points section. Standard permits
that are not captured by the commission's data systems will not receive program
participation points. For example, Air Quality Standard Permits for Temporary Rock
and Concrete Crushers ("Temporary Standard Permits") are not tracked by the
commission's database and will not receive program participation points. The
commission recognizes that, by their nature, these Temporary Standard Permits have a
more limited environmental impact over a brief period of time, as compared with some
of the other permit authorizations that are allocated program participation points, and

therefore, will not receive complexity points for the operations of the site.

Under adopted 860.2(e)(2), the commission will assign points based upon the size of the
site. Under the existing rule, size points are addressed under §60.2(d)(4). The
commission recognizes that the point structure for size under the existing rule is
limiting and does not account for a meaningful range of size for very complex sites.
Under the existing rule, the points assigned to size for each media ranged from one to
four points, which did not allow enough degree of separation between large sites and
small sites. Under the adopted rule, the executive director has changed the points
assigned to each media for size. One measure of size is the number of points of

emission, discharge, or potential release to the environment at the site. Generally, each
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of these points or facilities requires authorization, which adds additional regulatory
oversight and increased complexity. The commission currently has information on size
through Facility Identification Numbers (FINs), Water Quality external outfalls,

Underground and Aboveground Storage Tanks (USTs and ASTs), and Active Hazardous

Waste Management Units (AHWMUS).

Under the adoption, the points assigned to the size factor for FINs will be calculated by
multiplying the total number of FINs at a site by 0.01 and rounded up to the nearest
whole number. The size factor for Water Quality external outfalls and AHWMUSs will be
based on the number of external outfalls and number of AHWMUSs. A site with ten or
more external outfalls or 50 or more AHWMUSs will receive ten points. A site with at
least five but fewer than ten external outfalls or at least 20 but fewer than 50 AHWMUSs
will receive five points. A site with at least two, but fewer than five external outfalls or at
least ten but fewer than 20 AHWMUSs will receive three points. A site with at least one

external outfall or at least one, but fewer than ten AHWMUSs will receive one point.

The commission adopts 860.2(e)(2)(D) to assign points to small entities. Small entities
will be assigned three points to account for the complexity that arises from being a small
entity. A small entity is defined as: a city with a population of less than 5,000; a county
with a population of less than 25,000; or a small business. A small business is defined

as any person, firm, or business, which employs, by direct payroll and/or through
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contract, fewer than 100 full-time employees. A business that is a wholly owned
subsidiary of a corporation shall not qualify as a small business if the parent
organization does not qualify as a small business. The definition of small entity comes
from the TCEQ's Enforcement Standard Operating Procedures. The commission

recognizes that size alone cannot account for the complexity that a small entity faces,

and therefore adds a separate provision of size points for those entities.

The commission adopts 860.2(e)(2)(E) to address points for USTs and ASTs. Sites with
11 or more USTs will receive four points. Sites with between five and ten USTs and sites
with more than 11 ASTs will receive three points. Sites with three to four USTs and sites
with three to ten ASTs will receive two points. Sites with one to two USTs and/or ASTs
will receive one point. The commission adopts added 860.2(e)(2)(E) in response to

comments and to more adequately capture size points.

Adopted §60.2(e)(3) addresses points for sites located in nonattainment areas. Points
for sites located in nonattainment areas are in 860.2(d)(5) under the existing rule and
no changes are recommended. The commission continues to assign every site located in

a nonattainment area one point.

HB 2694 requires changes to the way in which the commission evaluates repeat

violators. Previously, in determining whether or not an entity was a repeat violator, the
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commission evaluated all major violations that occurred during the five-year compliance
period. Under the adopted rule, in accordance with HB 2694, the commission will limit
consideration to only those major violations that are of the same nature and the same
environmental media that occurred in the preceding five years. The commission
analyzed different methods to define "same nature.” The commission defines same
nature as violations that have the same root citation at the subsection level. For
example, all rules under 30 TAC §334.50 (e.g. §8334.50(a) or (b)(2)) are considered same
nature. If a person is determined to be a repeat violator, the impact to the compliance
history calculation remains the same as in the existing rule and 500 points will be added
to the formula used to produce a compliance history score. If the person is not a repeat

violator, then zero points will be added to the formula.

The adoption replaces the term "criteria points™ with "complexity points"” throughout

§60.2(f).

The commission adopts 860.2(f)(1)(A) and (B), removing proposed 860.2(f)(1)(C) and
replacing existing 860.2(d)(1)(A) - (C). In response to comments, adopted
860.2(f)(1)(A) and (B) revises the range of complexity points used to determine if a
person is a repeat violator, simplifying the language. Under the adoption, a person is a
repeat violator when: the site has had a major violation documented on at least two

occasions and has less than a total of 15 complexity points or the site has had a major
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violation documented on at least three occasions and complexity points greater than 15.
With the limitation to violations only of the same nature and same environmental
media, the likelihood of a complex facility having four violations within a five-year
period is limited. In order to ensure that the repeat violator classification serves as a

meaningful deterrent to all regulated entities, the commission adopts a revised range of

complexity points in §60.2(f)(1)(A) and (B).

The adoption moves "Repeat Violator Exemption™ from existing 860.2(d)(6) to adopted

§60.2(F)(2).

The adoption moves "Formula™ from existing 860.2(e) to adopted §860.2(g).

The current formula used for calculating compliance history is:

Figure 1: 30 TAC Chapter 60 - Preamble

Existing Formula for Site Ratings

(Violation Points) + (Chronic Excessive Emissions Events Points) +
(Repeat Violator Points) — (Self-Audit Points)
X (0.9 for Environmental

(Investigations + 1) Management System)

The commission adopts the following revised formula:
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Figure 2: 30 TAC Chapter 60 - Preamble

Adopted Formula for Site Ratings

(Violation Points) + (Chronic Excessive Emissions Events Points) +

(Repeat Violator Points) — (Self-Audit Points)

X (Voluntary Program Points)
(If applicable)

(No. of Investigations x 0.1) + (Complexity Points)

The commission adopts 860.2(g)(1)(D) to incorporate a positive factor in the site's
compliance history rating regarding compliance with orders. The site will receive the
full amount of violation points attributable to an order for the first two years. Two years
after the effective date of the order, if the entity is compliant with all ordering provisions
and has resolved all violations, the points attributable to that order will be reduced. The
reduction will be 25% for year three, 50% for year four, and 75% for year five. In
adopted §60.2(g)(1)(D)(i) the commission added language in order to clarify that in the
first two years violations points from an order will not receive any reduction and
renumbered the subsequent paragraphs. The commission added the following language
to 860.2(g)(1)(D)(i) "under two years old, the points associated with the violations in
subparagraphs (A) - (C) of this paragraph will be multiplied by 1.0." The commission
adopts this order reduction provision to encourage compliance and encourage

maintaining compliance.
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Adopted §60.2(g)(1)(E) and (F) amend the multipliers used to calculate points assigned
to violations contained in NOVs. Under the adoption, major violations shall be
multiplied by ten (currently five in the existing rule) and moderate violations shall be
multiplied by four (currently three in the existing rule). The commission is adopting

this change to ensure the weight of the violations is more appropriate. Minor violations

remain the same.

Adopted 860.2(g)(1)(L) amends the multipliers used to calculate points assigned to
violations disclosed as a result of an audit conducted under the Audit Act, as amended,
and the site received immunity from an administrative or civil penalty for that
violation(s). Under the adoption, major violations shall be multiplied by ten (currently
five in the existing rule) and moderate violations shall be multiplied by four (currently
three in the existing rule). The commission is adopting this change to ensure the weight

of the violations is more appropriate. Minor violations remain the same.

The commission revised existing 860.2(e)(1)(L) to adopted 860.2(g)(1)(M) to reflect that
only investigations that do not result in a documented violation will be considered. The
number of investigations conducted during the compliance period that do not document
any violations will be multiplied by 0.1, rounded up to the nearest whole number, and
added to the number of complexity points in §60.2(e). Investigations that do not

document any violations will be the only investigations considered in the compliance
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history formula. The executive director reviewed the investigations applicable to
compliance history and determined that approximately 91% of all investigations do not
result in documented violations. The commission determined that investigations that
do not result in documented violations more accurately reflect a positive component of
compliance history and the commission adopted this change to further encourage
incentives for compliance. The commission will continue its current practice and will
not include investigations that are the result of a complaint regardless of whether or not
violations are documented. Adopted 860.2(g)(1)(M) added language to clarify that one
point shall be used if no points exist in the denominator of the formula. The
commission made this change to ensure that the formula does not inadvertently

produce a site rating of zero due to lack of information.

The commission revised existing 860.2(e)(1)(M) to adopted 860.2(g)(1)(N) to
incorporate the changes made to TWC, 85.755(b). An EMS is a way for sites to receive a
reduction to their compliance history rating. The amount of reduction for implementing
an active EMS has not changed and remains at 10%. The commission adopted
additional incentives for entities that participate in other commission supported
voluntary pollution reduction or early compliance programs. The commission adopts a
reduction of 5% for each of the voluntary pollution reduction or early compliance
programs applicable to a site. The maximum total of reduction available to an entity

under adopted 860.2(g)(1)(N) is 25%: a 10% reduction is available for implementing an
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EMS and a 5% reduction is available for participating in other commission supported
voluntary reduction or early compliance programs (5% each). The commission
currently supports these programs: 1) Pollution Prevention Site Assistance; 2) Clean
Texas Voluntary Pollution Reduction; 3) Compliance Commitment; and (4) Mercury
Convenience Switch Recovery. The commission may add additional voluntary pollution
reduction programs administered by the Small Business and Environmental Assistance
Division or that division's successor designated as innovative by the executive director
in accordance with Chapter 90. HB 2694 added THSC, Chapter 375 to the applicable
chapters of the compliance history. As such and in accordance with THSC, §375.101, the
commission added Mercury Convenience Switch Recovery program to the list of
voluntary pollution reduction programs eligible for a 5% reduction. Under the Mercury
Convenience Switch Recovery program, sites are required to submit an annual report by
November 15 of every year. If the site meets the terms of the program, then the
compliance history reduction will be assessed for the following year's compliance history
rating. Eligibility for a reduction to a compliance history rating for participation in
these voluntary pollution reduction programs will be evaluated annually and will only be

available for sites currently participating in these programs.

Adopted 860.2(g)(2) changes the site rating ranges for each classification based on the
adopted formula. A high performer is defined as having fewer than 0.10 points. A

satisfactory performer is defined as having 0.10 points to 55 points. An unsatisfactory
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performer is defined as having more than 55 points. The commission reviewed the data
available to it and determined that due to the changes in the compliance history
formula, the site rating range for the unsatisfactory classification would have to be
higher than the rating range for the previous poor performer classification. Specifically,
the denominator was revised substantially to incorporate complexity points into the
formula. Adding complexity points to the denominator required the amount of points
attributable to investigations to be revised. Also, the multipliers for the violations points
associated to NOVs were increased to reflect the appropriate weight for those violations.
These changes to the formula required the commission to review and ultimately raise

the site rating ranges for unsatisfactory performers.

The adoption amends existing 860.2(e)(3) to adopted §60.2(g)(3)(A) and (B)(i) and (ii)
to correspond to the new point ranges in 860.2(g)(2). Adopted 860.2(g)(3)(A) states
that the executive director may reclassify a site with 55 points based on the listed
mitigating factors. Adopted 8§60.2(g)(3)(B)(i) and (ii) states that reclassification of a site

under these clauses shall be applicable to a satisfactory performer with 55 points.

The adoption moves §60.2(f) in the existing rule to 860.2(h). Under the existing rule a
person classification is assigned by averaging the site ratings of all the sites owned
and/or operated by that person in the State of Texas. Under the adopted rule, the

executive director will assign a classification to a person by adding the complexity
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weighted site ratings of all the sites owned and/or operated by that person in the State
of Texas. Each site that a person is affiliated to will receive a point value based on the
compliance history rating at the site, multiplied by the percentage of complexity points

that site represents of the person's total complexity points for all sites. This is depicted

in the formula below.

Figure 3: 30 TAC Chapter 60 - Preamble

Complexity Points for Site #1

Site #1 Compliance History Rating X
Sum of all complexity points for all sites associated to the person

Each of these calculated amounts will be added together to determine the person's

compliance history rating.

The adoption moves existing 860.2(g), to 860.2(i). The adoption revises the notice of
classification to incorporate changes to TWC, 85.756. Every September 1, the executive
director calculates new person and site classification ratings for compliance history. The
compliance history ratings are published on the commission's Web site 30 days after the
completion of a quality assurance, quality control (QAQC) review period conducted by
executive director's staff. The commission regulates over 220,000 sites, some of which
have more than one owner or operator. The executive director will only conduct a

QAQC review of compliance history calculations where the person or site has a rating
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above zero. A QAQC review will not be conducted on persons or sites who rank
unclassified or have a rating of zero. TWC, §85.756 included a 30-day period for the
owner or operator of the site to review and comment on the information. The executive

director has historically conducted a QAQC review of the data provided and will

continue to do so.

During the QAQC review, owners or operators who wish to review and comment on
their compliance history information must submit a Compliance History Review Form
(CHRF). The CHRF must be submitted by August 15 of each year and must be
resubmitted annually to the commission. The executive director is exploring ways to
simplify this process, including the development of a secure, web-based method that
would allow owners and operators, or their designee, to complete the CHRF, review only
their own compliance history and to submit comments to the commission all online.
Regardless of the method developed for this process, for security purposes, the
commission will ask that regulated entities designate one representative that will be
granted access to the secure, online compliance history information. The designated
representative will be able to share the information with others within their
organization. The executive director will publish a press release on the commission's
Web site on or about July 15 to remind the regulated community of the compliance
history QAQC review period and will outline the process to be used. The commission

will send a response to the requestors as soon as possible after September 1 of each year.
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The response to the CHRF will include the site, person and repeat violator
classifications, the points for the components used, grouping for the site, and the
amount of complexity points for a site. The requestors will have 30 days to review the
information. Should the requestor identify changes that need to be made to the
compliance history information contained in the response, the commission encourages
the requestor to notify the executive director as soon as possible so the executive
director can evaluate the requested changes. At the conclusion of the 30-day QAQC
review period, the information contained in the response will be made available to the

public.

A person may file an appeal of the classification in accordance with adopted 860.3(e).
The commission will post on the commission's Web site the compliance history rating
for a person and site on or about November 1 of each year. The commission will still
allow for an owner or operator of the regulated entity to submit a correction request, in

accordance with adopted §60.3(f) at any time for review by executive director's staff.

860.3, Use of Compliance History

This section describes activities the commission may take if a site is classified as an
unsatisfactory performer or a satisfactory performer with 45 points or more. The
commission revised 860.3(a)(3)(C) to correct an error in the citation from 8305.65(8) to

the appropriate citation of 8305.65(9). Language in adopted 860.3(b)(3) reflects
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changes in HB 2694 which provides flexibility to the commission in conducting

investigations announced or unannounced.

The adoption amends §60.3(e) and (4). Section 60.3(e) is amended to state that a
person or site classification may be appealed only if the person or site is classified as
either an unsatisfactory performer, repeat violator, or a satisfactory performer with 45
points or more. The existing rule states that 30 points or more are needed to appeal.
The change is necessary based on the adopted changes to the compliance history
formula. The commission added repeat violators to the section because repeat violators
may face the same additional scrutiny and regulatory restrictions that are assessed
against unsatisfactory performers. Section 60.3(e)(4) is amended to state that any
replies to an appeal must be filed no later than 15 days after the filing of the appeal to
provide the commission with a more reasonable amount of time to reply. The existing

rule provides ten days.

Final Regulatory Impact Analysis

The commission reviewed the adopted rulemaking in light of the regulatory analysis
requirements of Texas Government Code, §2001.0225, and determined that the
rulemaking is not subject to 82001.0225 because it does not meet the definition of a
"major environmental rule™ as defined in that statute. A "major environmental rule”

means a rule, the specific intent of which, is to protect the environment or reduce risks
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to human health from exposure and that may adversely affect in a material way, the
economy, a sector of the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state because the rulemaking
merely adds the new requirements relating to the components of compliance history.
The commission has determined that the adopted rulemaking does not fall under the
definition of a "major environmental rule” because the adopted amendments are
primarily designed to clarify the existing regulatory requirements and implement the
statutory provisions. The primary purpose of the adopted rulemaking is to implement
HB 2694, 82nd Legislature, 2011, §84.01 - 4.05 and 4.07, which amended TWC, Chapter
5, Subchapter Q, requiring changes to the compliance history rule. The adopted

rulemaking revises the standards for use and evaluation of compliance history.

Furthermore, the adopted rulemaking does not meet any of the four applicability
requirements listed in Texas Government Code, §2001.0225(a). Texas Government
Code, §2001.0225(a), only applies to a major environmental rule, the result of which is
to: 1) exceed a standard set by federal law, unless the rule is specifically required by state
law; 2) exceed an express requirement of state law, unless the rule is specifically
required by federal law; 3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely under the general

powers of the agency instead of under a specific state law. This rulemaking does not
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meet any of these four applicability requirements because this rulemaking: 1) does not
exceed any standard set by federal law; 2) does not exceed the requirements of state law;
3) does not exceed a requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government to implement any state
and federal program; and 4) is not adopted solely under the general powers of the
agency, but rather under specific authorizing statutes as referenced in the Statutory

Authority section of this preamble.

Takings Impact Assessment

The commission evaluated the adopted rules and performed an assessment of whether
these adopted rules constitute a takings under Texas Government Code, Chapter 2007.
The specific purpose of the rules is to implement the statutory provisions of TWC,
885.751 - 5.754 and 5.756. The adopted rules provide for standards for evaluating and

using compliance history.

Promulgation and enforcement of the adopted amendments would constitute neither a
statutory nor a constitutional taking of private real property. Specifically, the adopted
regulations do not affect a landowner's rights in real property because the clarification
in the rulemaking does not burden (constitutionally) nor restrict or limit the owner's
right to property and reduce its value by 25% or more beyond that which would exist in

the absence of the adopted clarification of the regulations. In other words, there are no
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burdens imposed on private real property under this rulemaking because they only
establish a new procedural mechanism for compliance history. Therefore, the adopted

rules do not have any impact on the use or enjoyment of private real property, and there

would be no reduction in value of property as a result of this rulemaking.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found that the adoption is
subject to the Texas Coastal Management Program (CMP) in accordance with the
Coastal Coordination Act, Texas Natural Resources Code, 8833.201 et seq., and therefore
must be consistent with all applicable CMP goals and policies. The commission
conducted a consistency determination for the adopted rules in accordance with Coastal
Coordination Act Implementation Rules, 31 TAC §505.22 and found the adopted

rulemaking is consistent with the applicable CMP goals and policies.

CMP goals applicable to the rules include: 31 TAC §8501.12(1), to protect, preserve,
restore, and enhance the diversity, quality, quantity, functions, and values of coastal
natural resource areas (CNRAs); 31 TAC 8501.12(2), to ensure sound management of all
coastal resources by allowing for compatible economic development and multiple
human uses of the coastal zone; 31 TAC §8501.12(3), to minimize loss of human life and
property due to the impairment and loss of protective features of CNRAs; 31 TAC

8501.12(5), to balance the benefits from economic development and multiple human



Texas Commission on Environmental Quality Page 35
Chapter 60 - Compliance History

Rule Project No. 2011-032-060-CE

uses of the coastal zone, the benefits from protecting, preserving, restoring, and
enhancing CNRAs, the benefits from minimizing loss of human life and property, and
the benefits from public access to and enjoyment of the coastal zone; 31 TAC 8501.12(6),
to coordinate agency and subdivision decision-making affecting CNRAs by establishing
clear, objective policies for the management of CNRAs; 31 TAC 8501.12(7), to make
agency and subdivision decision-making affecting CNRAs efficient by identifying and
addressing duplication and conflicts among local, state, and federal regulatory and other
programs for the management of CNRAs; and 31 TAC 8501.12(8), to make agency and
subdivision decision-making affecting CNRAs more effective by employing the most
comprehensive, accurate, and reliable information and scientific data available and by
developing, distributing for public comment, and maintaining a coordinated, publicly
accessible geographic information system of maps of the coastal zone and CNRAs at the
earliest possible date. The commission has reviewed these rules for consistency with
applicable goals of the CMP and determined that the rules are consistent with the intent

of the applicable goals and will not result in any significant adverse effect to CNRAs.

CMP policies applicable to the adopted rules include: 31 TAC §501.19, Construction and
Operation of Solid Waste Treatment, Storage, and Disposal Facilities; 31 TAC §501.20,
Prevention, Response, and Remediation of Oil Spills; 31 TAC 8501.21, Discharge of
Municipal and Industrial Wastewater to Coastal Waters; 31 TAC 8501.22, Nonpoint

Source (NPS) Water Pollution; 31 TAC 8501.23, Development in Critical Areas; 31 TAC
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8501.25, Dredging and Dredged Material Disposal and Placement; 31 TAC §501.28,
Development Within Coastal Barrier Resource System Units and Otherwise Protected
Areas on Coastal Barriers; and 31 TAC §501.32, Emission of Air Pollutants. This
rulemaking does not relax existing standards for issuing permits related to the
construction and operation of solid waste treatment, storage, and disposal facilities in
the coastal zone or for governing the prevention of, response to, and remediation of
coastal oil spills. This rulemaking does not relax existing commission rules and
regulations governing the discharge of municipal and industrial wastewater to coastal
waters, nor does it affect the requirement that the agency consult with the Department
of State Health Services regarding wastewater discharges that could significantly
adversely affect oyster reefs. This rulemaking does not relax the existing requirements
that state agencies and subdivisions with the authority to manage NPS pollution
cooperate in the development and implementation of a coordinated program to reduce
NPS pollution in order to restore and protect coastal waters. Further, it does not relax
existing requirements applicable: to areas with the potential to develop agricultural or
silvicultural NPS water quality problems; to on-site disposal systems; to USTs; or to
TPDES permits for storm water discharges. This rulemaking does not relax the
standards related to dredging, the discharge of dredge material, compensatory
mitigation, and authorization of development in critical areas or to dredging, the
discharge, disposal, and placement of dredged material, compensatory mitigation, and

the authorization of development in critical areas. This rulemaking does not relax
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existing standards for issuing permits related to development of infrastructure within
Coastal Barrier Resource System Units and Otherwise Protected Areas. Rather, the
intent of the rulemaking is to increase compliance with existing standards and rule
requirements. This rulemaking has been conducted consistent with the THSC, Chapter

382. Promulgation and enforcement of these rules will not violate (exceed) any

standards identified in the applicable CMP goals and policies.

As required by §281.45(a)(3) and 31 TAC §505.11(b)(2), relating to actions and rules
subject to the CMP, commission rules governing air pollutant emissions must be
consistent with the applicable goals and policies of the CMP. The commission reviewed
the rulemaking for consistency with the CMP goals and policies in accordance with the
rules of the Coastal Coordination Council, and determined that the rulemaking is
consistent with the applicable CMP goals and policies. The CMP goal applicable to this
rulemaking is the goal to protect, preserve, and enhance the diversity, quality, quantity,
functions, and values of CNRAs (31 TAC 8501.12(1)). The CMP policy applicable to this
rulemaking is the policy (31 TAC §501.32) that commission rules comply with federal
regulations in 40 Code of Federal Regulations (CFR) to protect and enhance air quality

in the coastal area (31 TAC 8501.32).

The commission invited public comment regarding the consistency with the CMP during

the public comment period. No comments on the consistency of this rulemaking were
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received.

Public Comment

The commission held a public hearing on March 6, 2012. The comment period closed
on March 23, 2012. The commission received comments from State Representatives
Lon Burnam, Ron Reynolds, Ruth Jones McClendon, Alma Allen, Scott Hochberg,
Rafael Anchia, Jessica Farrar, and Carol Alvarado (Representatives); Allergy and
Asthma Center of Corpus Christi (AACCC); Alliance for a Clean Texas (ACT);
Association of Electric Companies of Texas, Inc. (AECT); Birch, Becker & Moorman,
LLP (BBM); Clean Economy Coalition (Clean Economy); Clean Economy Coalition of
Corpus Christi (Clean Economy Corpus Christi); Harris County Pollution Control
Services Department (PCS); League of Women Voters of the Austin Area (League);
Medina County Environmental Action Association (MCEAA); National Solid Wastes
Management Association (NSWMA); Northern Arlington Ambience (NA Ambience);
Public Citizen; SEED Coalition; Sierra Club Lone Star Chapter (Sierra Club); South
Central Texas Network; TCEQ Office of Public Interest (OPIC); Texas Association of
Business (TAB); Texas Chapter of the Solid Waste Association of North America
(TXSWANA); Texas Chemical Council (TCC); Texas Industry Project (TIP); Texas Oil
and Gas Association (TXOGA); Texas Organizing Project (TOP); Texas Pipeline
Association (TPA); Turning Point Ranch; Waste Management of Texas, Inc. (WM);

Westchester Association of Homeowners (Westchester); and over 300 individuals.
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Response to Comments

Preamble

AECT commented that it supported the commission's inclusion of the language on
Compliance History Reports stating that an NOV represents a written allegation of a
violation of a specific regulatory requirement and is not a final enforcement action, nor

proof that a violation actually occurred.

The commission appreciates the positive comment in support of the rules.

No changes were made to the proposed rules in response to this comment.

General

TAB and one individual supported the proposed rules.

The commission appreciates the positive comment in support of the rules.
No changes were made to the proposed rules in response to these

comments.

MCEAA, Turning Point Ranch, and nine individuals commented in general opposition
to the proposed rules citing reduced standards and weakened enforcement. Specifically,

the comments included, but were not limited to, air pollution, disclosure of chemicals
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used in hydraulic fracturing, pollution related health concerns, the commission's
enforcement process, and the quality of the environment in general. SEED Coalition
commented at the public hearing that the compliance history rules should be "tightened
up and not relaxed.”

The commission responds that, while it appreciates the concerns raised by
the commenters, the comments are outside the scope of this rulemaking.
The commission determines a regulated entity's and a person’'s compliance
history and uses the rating for regulatory decisions, such as denying
permits or adding permit conditions, and enhancing administrative
penalties. The commission responds this rulemaking does not limit or
weaken the commission's enforcement authority or ability to assess
penalties for violations of commission rules. No changes were made to the

proposed rules in response to these comments.

Public Citizen requested a reasoned justification for the proposed changes to the rules.

The commission has provided justification for the changes to the rules in
the preamble and in the Response to Comments section. HB 2694 required
rulemaking to implement changes to the compliance history program to
provide a more accurate measure of regulated entities' performance and

make compliance history a more effective regulatory tool. No changes were
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made to the proposed rules in response to this comment.

Representatives, Public Citizen, Sierra Club, Westchester, NA Ambience, and 232
individuals commented that the commission should have provided more information to
the public during the rulemaking, such as an analysis of how the proposed rules would
apply to the regulated community. Representatives added that the commission refused
to comply with requests to publish a database providing hypothetical classifications of
entities based on the new formula until four days before the comment period closed and
then it was lacking in crucial information. Public Citizen stated at the public hearing
that the commission "knowingly obstructed our attempts to gain insight on the
proposed compliance history ratings.” NA Ambience stated that the commission should
provide the "calculations of the State's 100 largest polluters as well as those of selected

representative smaller polluters."

The commission responds that hypothetical compliance history scores for
all sites and persons were provided in a searchable portable document
format (PDF) on February 29, 2012, on the commission's Web site and the
comment period was extended until March 23, 2012. Due to computer
programming limitations during rule development, the individual scores
provided did not reflect all aspects of the formula as proposed. Rather, the

scores represented approximate numbers using a simplified model with
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several limitations, including: 1) the scores were generated using
applicable compliance-history data from September 1, 2006 - August 31,
2011; not the data that will be used to calculate scores under the proposed
rules, 2) the scores did not accurately reduce points for compliance with
administrative orders because the simplified model did not take into
consideration compliance with the order, therefore, entities that have not
yet achieved compliance with an order received a reduction under the
simplified model that is not warranted, 3) points awarded for "small
entities” are not completely reflective of the proposed rules because the
simplified model allocated points for small businesses but did not allocate
points for small cities and counties, and 4) reductions for voluntary
programs are not completely reflective of the proposed rules, because if an
entity has multiple voluntary programs, the simplified model did not
accurately apply reductions for all programs. The commission received an
additional request for the database to be provided in a sortable format. The
commission needed to do additional programming to develop the requested
format. On March 15, 2012, the commission notified the requestor that the
requested format would be provided after the document was created. An
Excel spreadsheet version of the database was provided on March 19, 2012,
as soon as it was completed. No changes were made to the proposed rules

iNn response to these comments.
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Representatives, Public Citizen, MCEAA, the League, TOP, and 260 individuals
commented that holding one public hearing at 10:00 a.m. in Austin did not give citizens
enough of an opportunity to give feedback on the proposed rules and that additional
public hearings should be held. Representatives added that at least three, but preferably
five, additional hearings should be held. Public Citizen and one individual added that
possible sites should include Port Arthur, Houston, Dallas, Texas City, Galveston, and

Corpus Christi.

The commission responds that opportunity was given to provide comments
orally or in writing at a stakeholder meeting on September 22, 2011, orally
or in writing during the March 6, 2012, public hearing, and in writing until
the end of the comment period. All comments, whether provided orally at a
hearing or in writing, are given equal weight. Attendance at a hearing is not
necessary to participate in the rule making process or to provide comments.
No changes were made to the proposed rules in response to these

comments.

TIP, Public Citizen, and TOP commented that the comment period should be extended
past March 12, 2012. Additionally, Representatives, MCEAA, and five individuals

requested that the comment period be extended past March 23, 2012.
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The original comment period was from February 10 to March 12, 2012.
Based on requests from the public and regulated community, the comment
period was extended until March 23, 2012, to receive additional written
comments. No changes were made to the proposed rules in response to

these comments.

860.1(b)
TPA commented that it supports the proposed revisions concerning the compliance

period for NOVSs.

The commission appreciates the positive comment in support of the rules.

No changes were made to the proposed rules in response to this comment.

PCS and one individual commented in opposition to the one-year limitation of NOVs.
In addition, PCS commented that the use of NOVs is too narrow and should be

expanded to include at least five years.

The commission responds that HB 2694 limited the use of NOVs as a
component of compliance history for a period not to exceed one year. No

changes were made to the proposed rules in response to these comments.
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TIP, TXOGA, and TCC commented that NOVs more than a year old should not be

included in the repeat violator calculation because it is contrary to legislative intent.

The commission respectfully disagrees with these comments. HB 2694
amended TWC, 85.753 to limit the inclusion of NOVs as a mandatory
component of compliance history to a period not to exceed one year from
the date of issuance of the NOV. The commission has revised proposed
860.1(c) in accordance with this statutory provision. HB 2694 also
amended TWC, 85.754 to provide that the commission must consider
"violations of the same nature and the same environmental media that
occurred in the preceding five years" in the repeat violator classification.
To harmonize these two provisions and give effect to both, the commission
has interpreted TWC, 85.754 to mean that all violations of the same nature
and same environmental media must be considered by the commission for
the preceding five-year period when classifying a person as a repeat
violator. A review of the five-year compliance period for all violations is
necessary to obtain an accurate picture of the compliance record for each
site. In evaluating repeat violators, the commission will review a five-year
period for NOVs. The commission reviews all major violations documented

in approved investigations in the last five years and final enforcement
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actions issued in the last five years to determine if a repeat violator

classification is warranted. No changes were made to the proposed rules in

response to these comments.

§60.1(c)(1)

BBM commented that the word "final” should be reinserted into the rule or at a
minimum that the preamble to the final rules should note that the deletion does not
change the current meaning of 860.1(c)(1). TIP and TXOGA commented that the word
"final" should be retained and that the commission did not provide an explanation for

the change. TIP and TXOGA believe only final orders should be counted.

The commission agrees that the words "any final” should precede
"enforcement order™ in 860.1(c)(1) and (3). The deletion of the words "any
final” was not intended to change the meaning of the provision, but rather
was an attempt to match the language of the statutory provision. Since only
final enforcement orders can be feasibly included in this component of
compliance history, the commission has determined that this
interpretation is consistent with legislative intent. Changes were made to

the proposed rules in response to this comment.

§60.1(c)(3)
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PCS commented that the first clause of proposed 860.1(c)(3) is vague and suggests that

the commission clarify when enforcement actions from the EPA are mandatory

components of compliance history.

The commission responds that HB 2694 gave the commission flexibility in
gathering enforcement orders, court judgments, consent decrees, and
criminal convictions relating to violations of EPA's rules. This flexibility is
needed because the commission is reliant on the information being
provided by EPA. No changes were made to the proposed rules in response

to this comment.

860.1(d)
TPA commented that it opposes the inclusion of prior enforcement actions in a new

owner's compliance history.

The commission responds that prior enforcement actions will be included
as a compliance history component despite a change of ownership. This is
consistent with how compliance history has been applied by the
commission in past decisions. Consideration of all enforcement actions at a
site for the full five-year compliance period, even if the site changes

ownership, is necessary to obtain an accurate picture of the site's
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compliance record. A new owner will receive both the positive and negative
components associated to the site in its compliance history calculation to
ensure that an unsatisfactory performer cannot drop this negative rating by
simply changing company names. The commission recognizes that a
negative compliance history classification may deter a responsible company
from taking on a site with compliance issues; however, the commission has
the ability to use a mitigating factor to encourage this action. Under
860.2(9)(3), a person who has a high or satisfactory rating who purchases a
site with an unsatisfactory rating may enter into a compliance agreement to
correct any issues of noncompliance at a site and request a mitigating factor
be applied to revise the site rating of the purchased site from unsatisfactory
to satisfactory. This mitigating factor allows the commission to encourage
compliance and improvement of site conditions at an unsatisfactory site
without undue burden on a person’s compliance history rating. No changes

were made to the proposed rules in response to this comment.

§60.2(c)

AECT, TXOGA, and Turning Point Ranch commented that they support the proposed

groupings by NAICS codes.

The commission appreciates the positive comments in support of the rules.
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No changes were made to the proposed rules in response to these

comments.

TCC requested clarification on how the commission will define the term "site."

Specifically, TCC asks whether "site" means "regulated entity."

The commission responds that the term "site,” means all regulated units,
facilities, equipment, structures, or sources at one street address or
location that are owned or operated by the same person. Site includes any
property identified in the permit or used in connection with the regulated
activity at the same street address or location. A "site" for a portable
regulated unit or facility is any location where the unit or facility is or has
operated. The term "regulated entity" is often synonymous with the term
"site.” No changes were made to the proposed rules in response to this

comment.

TCC requested that the commission provide a "streamlined process to allow regulated

entities to correct NAICS code assignments in Central Registry."

The commission responds that this comment is outside the scope of this

rulemaking. The commission currently has processes in place that allow
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the regulated community to make changes to NAICS codes through the

Central Registry Program. No changes were made to the proposed rules in

response to this comment.

BBM, TCC, and TPA requested clarification concerning the use of the proposed industry
groupings in the rule. TCC specifically commented that the classification is too broad
and may not always reflect the activities that occur at a given site and asked if there is
any flexibility. TPA commented that it opposed the use of a curved ranking system,
where the commission would rank regulated entities against each other within industry
grouping. TPA also stated that if the commission intends to use a curved ranking
system, it must initiate a new rulemaking. In addition to its general comments in
support of the proposed groupings based on NAICS codes, TXOGA commented that it
encouraged the commission to monitor implementation of the compliance history rules
to ensure that the groupings results in equity and to revisit the rules if the groupings did

not achieve fairness in practice.

The commission responds that the groupings will be used as a reporting
tool to group together sites with the same NAICS. The purpose of these
groupings is to facilitate comparison of similarly situated regulated entities
within the same industry. Any other use, such as formal ranking, a curve

system, a stratified scoring formula, or classification point ranges based
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upon the groupings would be addressed through future rulemaking. Any
such rulemaking would not commence until sufficient and needed
information has been complied to determine how to best utilize the
groupings. The commission recognizes that the use of NAICS codes is not
an exact measure of complexity of a site, but responds that comparing
businesses by industry is an effective way to compare regulated entities to
those similarly situated. The executive director selected NAICS because it is
a nationally recognized standard applicable to all industries and is
currently information readily available to the commission. For reporting
purposes, the sites would be grouped according to their reported primary
NAICS group which reflects their primary business. No changes were made

to the proposed rules in response to these comments.

TPA suggested that an additional designation under the NAICS system be included as an
industry grouping under the rule. Specifically, TPA suggests that transmission pipelines
and related facilities would not fall under any of the NAICS code groupings included in

the proposed rule, but rather would be included in the "all others"” grouping.

The commission agrees with this comment and the following NAICS codes
are included to the groupings referenced in 860.2(c): 486110, 486210,

486910, and 486990. No changes were made to the rule in response to this
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comment.

TIP commented that the groupings should be removed from the rule because the use of
NAICS codes to group regulated entities serves no purpose and would not be a good use

of agency resources.

The commission respectfully disagrees with this comment. The use of
groupings allows the commission to more effectively compare regulated
entities to those similarly situated. The purpose of these groupings is to
facilitate comparison of similarly situated regulated entities within the
same industry. Any other use, such as formal ranking, a curve system, a
stratified scoring formula, or classification point ranges based upon the
groupings would be addressed through future rulemaking. Any such
rulemaking would not commence until sufficient and needed information
has been complied to determine how to best utilize the groupings. No

changes were made to the proposed rules in response to this comment.

NSWMA commented that the commission should delete the use of the NAICS for
groupings and questioned the use of NAICS to initially classify the complexity of sites

and stated the commission should use the complexity points proposed in the rules.
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The commission respectfully disagrees with this comment. Although the
commission notes that the proposed rules do not use groupings to establish
different scoring formulas based on NAICS code, the proposed groups allow
the commission to more effectively compare regulated entities to those
similarly situated. Furthermore, the commission also notes that NAICS

codes are not a measure of complexity. No changes were made to the

proposed rules in response to this comment.

§60.2(e)
AECT and TPA commented that they support the measuring of complexity of sites.
TXOGA commented that it appreciates the commission's calculation of complexity

points in order to account for both positive and negative factors.

The commission appreciates the positive comments in support of the rules.
No changes were made to the proposed rules in response to these

comments.

TXOGA stated that it is difficult to predict whether the new complexity point calculation
will achieve legislative intent that large complex manufacturing sites were being fairly
evaluated. TXOGA commented that it encourages the commission to evaluate the

impact of the changes to the formula on large complex sites and to monitor



Texas Commission on Environmental Quality Page 54
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE

implementation to ensure that the desired results are achieved in practice.

The commission appreciates this comment. No changes were made to the

proposed rules in response to this comment.

TCC requested an explanation on how the commission determined the allocation of

complexity points for each category.

The commission responds that the structure of criteria points utilized in the
existing rule was used as the baseline for complexity points. The
commission evaluated the types of permit authorizations for various sites
in different media to determine program participation points. The
program participation points awarded to each type of permit authorization
were based on the permit complexity and corresponding level of regulation.
The commission looked at various elements to determine size of a site and
requested specific comments from the public on what elements to consider
for size points. The commission endeavored to capture readily available
data in each program area that would relate to operations. The commission
also recognizes that size alone cannot account for the complexity that a
small entity faces and added points for that reason. Sites in nonattainment

areas were allotted one point as it was previously allotted one point under
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criteria points. Although location is not necessarily a measure of
complexity, the commission recognizes that sites in nonattainment areas
often have more regulations to comply with. Details for each individual
section can be found in the Section by Section Discussion for Program

Participation Points and Size Points. No changes were made to the

proposed rule in response to this comment.

TxSWANA commented at the public hearing that its members are concerned about

whether complexity points will be properly allocated to sites with co-located facilities.

The commission responds that complexity points are allocated to the site
appropriately. Complexity points are assigned to the regulated entity
number for all activities that take place at a site. No changes were made to

the proposed rules in response to this comment.

§60.2(e)(1)

TCC commented that the commission should move Title V, all NSR including NNSR and
PSD permits, and Resource Conservation and Recovery Act (RCRA) authorizations
including Class | UIC permits, thus giving each of these authorizations four complexity
points. TCC further commented that Title V permits should receive the highest level of

program participation points in order to satisfy legislative intent.
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The commission evaluated these authorizations to determine appropriate
placement for allocation of program participation points. The commission
recognizes that Title V permits can be broken down into two categories,
GOPs and SOPs. While SOPs are often times more complex than GOPs, the
converse is often true. The commission evaluated the possibility of
assigning different points for Title V GOPs and SOPs. However, in its
analysis, the commission determined that whether or not a permit was a
GOP or an SOP is not an accurate indicator of the level of complexity. For
example, many similarly sized Gas Compressor Stations across the state are
authorized under both GOPs and SOPs. For this reason, the commission
will assign two program participation points for all Title V permits. The
commission respectfully disagrees that it was the legislature's intent to
deem Title V facilities as the most complex because the majority of Title V
sources in Texas are the less-complex GOPs. Title V permitted sites may
also receive program participation points for NNSR permits, PSD permits,

NSR permits, standard permits, and PBRs.

The commission agrees that NNSR permits should receive four program
participation points because these permits are similar to PSD permits.

Under the proposed rule, PSD permits already receive four program



Texas Commission on Environmental Quality Page 57
Chapter 60 - Compliance History

Rule Project No. 2011-032-060-CE

participation points in 860.2(e)(1)(A)(iv). RCRA authorizations require
compliance with specific control and operational requirements and are
consequently given the higher number of four participation points. The
commission responds that some RCRA authorizations can obtain four
complexity points under 860.2(e)(1)(A)(ii). The commission moved UIC
Class I/111 permits to this section because these permits are comparable to
RCRA permits, which require significant geological and hydrological
assessment. The following changes were made to the proposed rule in
response to this comment: 860.2(e)(1)(A) was changed to include NNSR

permits and to add UIC Class I/111 permits.

BBM and TCC commented that PBRs should be given more points, rather than the one
currently allocated under the proposed rule. TCC explained that PBRs should be given
more program participation points because they are subject to Title V Reasonable
Inquiry and the commission should not exclude those that do not require the
submission of the P1-7. In addition, BBM requested clarification as to why PBRs were

given one program participation point in the proposed compliance history formula.

The commission respectfully disagrees with these comments, in part. The
commission responds that PBRs are just above de minimis in the hierarchy

of air permit authorizations. Sites authorized under PBRs have fewer
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emissions, have fewer requirements, and are, therefore, less complex than
those sources requiring other types of authorization. Whether an
authorization is subject to Title V Reasonable Inquiry does not justify an
increase in program participation points. The commission evaluated the
types of permits listed under each point value and found that PBRs were
more similar to the types of authorization found in §60.2(e)(1)(D). The
commission has no way to track PBRs that are not registered with the
commission through the submission of an application, and therefore, must
limit program participation points to only those registered. The following
change was made to the proposed rule in response to these comments: The
commission removed the phrase "a PI-7" from the rule and replaced it with
"an application™ to ensure that any change to the form name does not

impact the points allotted to PBRs in this section.

TCC commented that the commission should revise the phrase "each permit type™ in
860.2(e)(1)(A) - (D) to account for all permits at site and replace that phrase with

"number of permits."

The commission respectfully disagrees with this comment. The
commission has determined that the type of permit authorization is an

adequate measure of complexity. If the commission was to give a point for
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every permit at a site then those points alone would overwhelm the formula
to such a degree that every area of the formula would have to be revised. An
unintended consequence to this proposed change could result in permit
splitting, which is a practice that the commission does not wish to

encourage. No changes were made to the proposed rules in response to this

comment.

TCC noted that a typo exists in 860.2(e)(1)(C) and that a dash should replace the "and"

in the proposed rule.

The commission responds that it appreciates this comment and made this

typographical correction.

TCC requested clarification of the language "or utilized by the person at a site . . ." used

in 860.2(e)(1)(C) and (D).

The commission responds that an example of this situation would be when
some of the authorizations found in these subparagraphs might be used by
a person that is not the owner of the site. Specifically, Person A might be

the owner of a convenience store with USTs, while Person B is the operator

of the site. Person B might be the person that registers the UST. Similarly,
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at a construction site, Person M might own the site, while Person S is
operating at the site and might obtain a stormwater permit for construction

activity. No changes were made to the proposed rule in response to this

comment.

TIP and TXOGA commented that the complexity points in the rule do not adequately or
accurately account for complexity as outlined in the HB 2694. In addition, TIP, TXOGA,
and TCC commented that standard permits and general permits that have identifiers
should be assigned complexity points in §60.2(e)(1)(D)(xiii) and (xiv). BBM and
NSWMA commented that the commission should add Air Standard Permits to

860.2(e)(1)(C) so that these permits would receive two program participation points.

In response to these comments, the commission reviewed all program
areas to determine if data were readily available to better define the

complexity of sites. The commission made the following changes.

Under 860.2(e)(1)(A), the commission added NNSR permits and moved UIC

Class I/111 permits to receive four points since these permits are similar to

PSD and RCRA permits in this section.

The commission moved MSW Tire Registrations after a review of this
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authorization and determined Tire Registration more closely reflected the
level of permits in 8§60.2(e)(1)(D). The commission added MSW Type IX to

860.2(e)(1)(D) as it was determined this is the appropriate amount of

program participation points for that authorization.

The commission added Air Quality Standard Permits to 860.2(e)(1)(D) since
these authorizations are reflective of this level of complexity. The
commission responds that standard permits that are captured in the
commission’s central registry database are included in the program
participation points section. The commission responds that standard
permits are just above de minimis in the hierarchy of air permit
authorizations. Sites authorized under standard permits have fewer
emissions, have fewer requirements, and are, therefore, less complex than
those sources requiring other types of authorization. These permits receive
one program participation point. Standard permits that are not captured
by the commission's data systems will not receive program participation
points. The example given by BBM was the lack of complexity points for Air
Quality Standard Permit for a Temporary Rock and Concrete Crusher
("Temporary Standard Permit™). The Temporary Standard Permits are not
complex, do not require permit application review, and the authorization is

meant to expire after relatively short intervals of time due to the ever
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changing nature of the business. The commission recognizes that, by their
nature, these Temporary Standard Permits have a more limited
environmental impact over a brief period of time, as compared with some
of the other permit authorizations that are allocated program participation
points, and therefore, will not receive complexity points for the operations

of the site.

BBM commented that the commission interpretation of identical language regarding
water quality general permits is contradictory to proposed 860.2(e)(1)(D)(x). In the past
"water quality general permits" included stormwater general permits, such as Multi-
Sector General Permit and construction general permits which got two points, now they
only get one point. BBM noted that no functional difference exists between the storm
water general permits and other water quality general permits for purposes of allocating

complexity points.

The commission agrees with this comment. The following changes were
made to the proposed rule in response to this comment: the commission
removed "Stormwater permit” from 860.2(e)(1)(D)(x) from the proposed

rule because it is included under 860.2(e)(1)(C)(iii).

NSWMA commented that each program and activity should be counted under program
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participation points, including amendments or modifications to permits. NSWMA
commented that additional activity at a site (through amendment, modifications, or any
other type of authorization) would lead to increased compliance requirements and
opportunities for violations and is subjected to increased enforcement opportunities.
NSWMA stated that the higher number of compliance requirements, the more complex
the operations, and the higher the complexity points for program participation should

be.

The commission respectfully disagrees with this comment. Modifications
or amendments to permits might increase regulatory requirements but
might also reduce the number of regulatory requirements. The commission
currently has no mechanism to measure the amount and type of regulatory
change made from modifications or amendments for purposes of
determining complexity. It would not be practically feasible for the
commission to track these revisions to permits. The type of program
participation points for permits at a site adequately addresses the
complexity values for each site. No changes were made to the proposed

rules in response to this comment.

WM and NSWMA commented that program participation points should be awarded to

Type IX waste authorizations. In addition, WM commented that Type IV AE
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authorizations should be distinguished in the proposed rule similar to the way Type |
and Type | AE are distinguished in the proposed rule. Specifically, WM recommended
Type IX registrations should receive the same number of program participation points
as MSW Type 1V, V, VII, or VIII facilities. WM went on to state that all waste "types"

and the terminology designated under 30 TAC 8330.5 should be used in this rule to

avoid ambiguity and potential confusion.

The commission agrees with the essence of this comment, however
respectfully disagrees with the number of points an MSW Type I X would
receive. The following changes were made to the proposed rule in response
to these comments. The commission added MSW Type 1V AE to
860.2(e)(1)(B) and MSW Type IX to 8§60.2(e)(1)(D)(x). An MSW Type IX
facility is less complex than an MSW Type | AE, 1V, V, or VI facility and
equivalent in complexity to those authorizations listed under
860.2(e)(1)(D). Therefore, the most appropriate category for MSW Type IX
authorizations is under 860.2(e)(1)(D) and these authorizations have been
added to 860.2(e)(1)(D)(x). The commission used common terminology to
reference MSW Type VIl and Type VIII permit authorizations in the
proposed rule. MSW Type VII permit authorizations are more commonly
known as sludge registrations or permits found in §60.2(e)(1)(D)(viii) and

MSW Type VIII permit authorizations are more commonly known as Tire
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Registrations found in 860.2(e)(1)(D)(iv). The commission has not made a
change to the proposed rule regarding the terminology used for MSW Type

VII and MSW Type VIII permit authorizations in response to these

comments.

ACT, Sierra Club, and one individual suggested that the commission should reduce the
amount of complexity points allocated to each authorization, citing concerns that it will
be difficult for large, complex facilities to ever be classified as unsatisfactory performers.
ACT noted that the proposed rule includes complexity points in the denominator of the
formula and maintains that this structure makes it "virtually impossible for large,
complex facilities to ever get an 'unsatisfactory’ rating." ACT suggested that the
commission retain the formula as proposed, but reduce the number of complexity points

allocated to each authorization, permit, or license.

The commission respectfully disagrees with these comments. As
demonstrated by test data provided to the public, the proposed compliance
history formula can result in sites with high complexity points being
classified as unsatisfactory performers. The commission reviewed the
amount of complexity points available to all facilities and determined the
values assigned are appropriate and reflective of a site's operations. No

changes were made to the proposed rules in response to these comments.
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860.2(e)(2)

WM and NSWMA commented that the commission should assign size points to waste
facilities for groundwater monitoring wells, gas probes and extraction wells, landfill gas
monitoring pings and probes, leachate sumps, external water quality outfalls, including
monitored storm water outfalls, and discrete non-hazardous waste disposal cells.
NSWMA also commented that the executive director should use the permit application,

including the site plans, to determine size points.

The commission responds that while the commission agrees that it would
be appropriate to include some of these proposed measures of size for
waste facilities, there are no suitable measures that are currently tracked in
the commission's data systems. Information included in facility operating
plans and pollution prevention plans, as well as numbers of groundwater
monitoring wells, gas probes and extraction wells, and leachate sumps are
not readily available in existing data systems. The commission also
responds that it is not feasible to include the content of permit applications
and site plans in determining size points. The commission reviewed the
amount of complexity points available to all facilities and determined the
values assigned are appropriate and reflective of a site's operations. No

changes were made to the proposed rules in response to these comments.
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AECT supported proposed 860.2(e)(2)(A), particularly using the number of FINs as an

indicator of size.

The commission appreciates the positive comment in support of the rules.

No changes were made to the proposed rules in response to this comment.

TCC requested clarification on how the commission will define the term "site."

The commission responds that the term "site,"” means all regulated units,
facilities, equipment, structures, or sources at one street address or
location that are owned or operated by the same person. Site includes any
property identified in the permit or used in connection with the regulated
activity at the same street address or location. A "site" for a portable
regulated unit or facility is any location where the unit or facility is or has
operated. The term "regulated entity" is often synonymous with the term
"site.” No changes were made to the proposed rules in response to this

comment.

§60.2(e)(2)(A)

TCC requested clarification on how the commission will determine the total number of
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FINs at a site. TCC suggested that a FIN to every pollutant at the facility and suggests
an evaluation for determining FINs {(FINs x pollutant) + monitors}. TIP and TXOGA
commented that the commission should use total emission point numbers (EPNs) at a

facility instead of FINs because EPNs more accurately reflect the size of a facility and

they are more relevant because they are actual compliance points in a permit.

The commission appreciates, but respectfully disagrees with this comment.
The total number of FINs at a site is determined by using data that is self-
reported to the commission by the regulated community. Annually, sites
that meet the reporting criteria in the commission’'s emissions inventory
rule (30 TAC 8101.10), submit their emissions inventory data, including the
number of FINs, to the commission. This information is either submitted
manually or electronically to the commission and is compiled in the State of
Texas Air Reporting System (STARS). The FIN data is extracted from
STARS. The commission evaluated other suggested means to gather data to
represent the size of a facility, including pollutants emitted, monitors, and
EPNs. The commission recognizes that all of these data points have value
and appreciates the suggested comments. At this time, the commission
does not have a viable mechanism for incorporating data regarding
pollutants emitted from a site into the calculation of the formula. In

response to these comments, the commission evaluated the use of EPNs and
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monitors for size complexity points. The commission respectfully disagrees
with the use of monitors as a factor in determining size. Monitors are more
representative of the size of specific equipment and requirements of certain
rules, rather than a measure of a site's overall size. Facilities may be piped
in a wide-array of methods having one FIN connected to several EPNSs,
having one FIN connected to one EPN, having several FINs connected to a
single EPN, etc. Based on 2010 emissions data and counting FINs and EPNs
with non-zero reported emissions, there are approximately 51,310 FINs and
48,079 EPNs in the state. While FINs and EPNs are comparable, the
commission determined that using FINs as a means to represent size is a
better overall representation of a site’s size than using other recommended
data sets as FINs are the source of emissions No changes were made to the

proposed rules in response to these comments.

BBM commented that the rules disproportionately affect smaller businesses in a
negative manner and specifically those that are considered not complex under the
proposed version of the rule. BBM stated that it is easier for "non-complex” sites to be
classified as unsatisfactory performers and more difficult to recover a satisfactory
classification. Furthermore, BBM commented that the definition of small entity points
is limited and does not adequately address the negative implications of the compliance

history rating formula for non-complex sites.
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The commission responds that complexity points for small business and
local governments are awarded three complexity points; this point value is
appropriately equivalent to moderately complex program participation
point values. Typically sites with higher complexity points will have a
greater likelihood for investigations and, therefore, a greater likelihood
that violations will be documented. The commission has provided avenues
available to all sites to improve their compliance history rating (Order
Reduction points, Audit Act points, etc.). No changes were made to the

proposed rule in response to this comment.

860.2(e)(3)
TCC stated that additional size points should be assigned to facilities that are located in

nonattainment areas.

The commission respectfully disagrees with this comment. While being
located in a nonattainment area may bring additional regulatory
responsibilities, this does not have a direct correlation to size points. Being
located in a nonattainment area is captured in program participation points
and nonattainment points under complexity points. No changes were made

to the proposed rules in response to this comment.
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860.2(f)
TPA commented that a company that is "working with TCEQ to demonstrate
compliance in an Agreed Order” should not be put into the repeat violator category but

should rather be allowed to demonstrate how it is working toward compliance.

The commission respectfully disagrees with this comment. The
commission accounts for compliance with Agreed Orders through the
addition of adopted 860.2(g)(1)(D). While a reduction in the weight that
violations have as a component of an entity's compliance history may be
appropriate as the entity demonstrates compliance, the repeat violator
classification is intended to review all major violations at the site limited to
the same nature and environmental media in the preceding five years.
Compliance with an order is not a justification to remove a violation from
the commission’s purview while it considers the repeat violator
classification. No changes were made to the proposed rule in response to

this comment.

860.2(f)(1)(A) - (C)
Representatives, Westchester, NA Ambience, ACT, Sierra Club, and 252 individuals

commented that the complexity point allocation makes it difficult for any complex or
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large facility to ever be classified as a repeat violator. ACT also suggested to revise the
amount of complexity points needed to trigger the repeat violator classification.
Specifically referring to 860.2(f)(1)(B), ACT commented that large industrial facilities or
major entities will easily reach the 25-point complexity point threshold, which provides
that major violations must be documented on at least three occasions to trigger the
repeat violator status. ACT suggested the number of violations needed to trigger the
repeat violator classification could be changed and the complexity point thresholds in
860.2(f)(1)(A) and (B) could be raised, to 25 and 100 points, respectively. NA Ambience

also stated that the threshold for complexity points should be raised.

The commission agrees with this comment in part. The commission used
the structure and ranges in the proposed rule based on values that were
more reflective of the existing criteria points. Those values and ranges are
not appropriate given the changes based on complexity points. Complexity
points are much broader in range and scope. The proposed rule did not
take this into consideration and maintained the same range of points based
on criteria points. Furthermore, HB 2694 limits the violations that count
toward the repeat violator classification to only those violations that are of
the same nature and same environmental media. With these changes, the
likelihood of a complex facility having four violations of the same nature

and same environmental media within a five-year period is limited.
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Considering the impact of these changes and after further analysis, the
commission revised the point ranges to ensure the repeat violator
classification serves as a meaningful deterrent for all regulated entities.
The commission eliminated the subparagraph requiring four or more
violations. The commission revised the complexity point ranges for those
with at least two violations from less than 9 complexity points to less than
15 complexity points based on a review of the range and scope of complexity
points. The following changes were made to the proposed rule in response
to these comments. Adopted §860.2(f)(1)(A) was revised to provide that a
person is a repeat violator at a site when "the site has had a major
violation(s) documented on at least two occasions and has less than a total
of 15 complexity points.” Adopted 860.2(f)(1)(B) was revised to provide that
a person is a repeat violator at a site when "the site has had a major
violation(s) documented on at least three occasions.” Proposed

860.2(f)(1)(C) was removed from the adopted rule.

TCC commented that the commission should delete the phrase ranging from O to 8 in

subsection (f)(1)(A) because it is unnecessary. TCC further recommended replacing this

with the phrase 9 to 24 in subsection (f)(1)(B) with "but greater than 8."

The commission responds that this change is no longer necessary given the
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changes to this subsection of the rule. No changes were made in the

proposed rule in response to this comment.

TPA supported the proposed revision to 860.2(f)(1) that limit applicable violations to
those of the same nature and same environmental media, stating "it is appropriate that
the term "repeat violator"” be limited to one who engages in violations that are similar in

kind during the relevant time period."

The commission appreciates the positive comment in support of the rules.

No changes were made to the rule in response to this comment.

NSWMA, BBM, TCC, TIP, TXOGA, and TPA commented that additional clarification is
needed as to how the commission defines same nature. TCC suggested that the
commission change the proposed definition of same nature to "same nature is defined
as violations from the same unit that have the same root cause and the same root
citation at the lowest subsection level.” Additionally, BBM, NSWMA, and TPA
commented that they were concerned about the use of violations of the same root
citation at the subsection level in determining repeat violator status due to broad range
of violations that could result under certain rule subsections. TPA suggested that the
commission ensure that the repeat violator provision be applied to those regulated

entities that have repeatedly violated the same environmental regulations. TPA further
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stated that repeat violator classification should not occur because of "mere mechanical
interpretation” of the root citation at the subsection level and that the repeat violator
classification does not result from different steps in the enforcement process. TIP and
TXOGA commented that definition of same nature needs to be narrowed because the
proposed definition could result in all violations of broad regulatory provisions being
considered "same nature™ and thus, repeat violations. As an example, TIP and TXOGA
pointed out that all violations of a flexible permit are cited as violations of 30 TAC
8116.715(a). TIP and TXOGA requested that the commission provide a more specific
definition of "same nature” and provided an example of a more "precise” definition of
same nature that would include violations that involve the same equipment as the same

root cause of the violation.

ACT commented that it was concerned that using the root citation at the subsection level
to determine whether multiple violations of the "same nature"” have occurred will not be

accurate.

NSWMA commented that it questions the definition of repeat violator and the proposed
use of subsequent major violations under the same "root" regulatory section. NSWMA
commented that the use of major violations of the same root regulatory section should
be used as a "first screen” that creates a presumption of repeat violator classification

which then leads to additional staff review to ensure that the violations were of the same
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nature and same environmental media.

The commission respectfully disagrees with these comments. The
commission responds that in order to make a repeat violator classification,
millions of data sets must be reviewed. To accomplish this review in an
efficient and timely manner, the commission must rely on its data systems.
The commission reviewed multiple processes and data sets to address this
issue and determined that using the subsection level of the rules to
determine repeat violator classification was the best approach. If violations
are identified as being repeat violations, but a person believes that they are
not repeat violations, several levels of review are available to both the
agency and the regulated community. The commission rules allow a QAQC
procedure which can address this issue. The commission rules also allow
that correction requests can be submitted to the commission at any time.

In addition, adopted §60.3(e) allows those persons and sites classified as
repeat violators to file an appeal. The commission defined same nature as
root subsection level because the commission data systems were capable of
this review. The commission evaluated other methods of defining same
nature but found the constraints of the data systems would not allow that at
this time. If using the subsection citation to a particular rule pulls in

violations of very broad regulatory requirements, such as 8281.25 then the
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commission can "flag"” those rules for extra consideration before the repeat
violator classification is made. The commission will review the efficiency of

the data systems and determine if any citations need additional review. No

changes were made in the proposed rules in response to these comments.

NSWMA and TPA requested clarification on how the commission defines same
environmental media. ACT commented that the term "same environmental media” is
vague and suggests that the commission define the term in §60.2(f)(1). Public Citizen
provided a comment that the proposed rules did not specify clearly what a violation of
the same environment media is and how it is determined for repeat violator. Public
Citizen further questioned if a "benzene leak is volatized at one point and liquid at

another, is it the same media?"

The commission responds that using the root citation at the subsection level
for defining what violations are of the same nature also results in
classification of violation by media, since that is how the commission'’s
rules are organized. The same environmental media is defined as the
program area code that is assigned to the violation or authorization due to
the constraints of the data systems. No changes were made to the rules in

response to these comments.
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BBM supported the revisions to this portion of the rule and suggests adding "of the

same nature and same environmental media" to the 860.2(f)(1)(A) - (C) after

"violation(s)" to ensure the intent of the statute is met.

The commission appreciates the support of this portion of the rule but
respectfully disagrees with the suggested language. The proposed rule
includes the terms "violations of the same nature and the same
environmental media" under 860.2(f)(1) to reflect the statutory intent. No

changes were made in the proposed rule in response to this comment.

TPA commented that it is concerned with the potential that different steps of the
enforcement process will be counted as separate violations that would trigger the repeat
violator provision. TPA provided an example with a NOV and an Agreed Order that
"concern the same root cause event" may be counted as separate violations on a

regulated entities' compliance history resulting in a repeat violator classification.

The commission respectfully disagrees with this comment. If aviolation is
documented through different steps of the enforcement process then it
should potentially trigger the repeat violator classification. The purpose of
an NOV is to put the regulated entity on notice that an area of non-

compliance was found during an investigation and provides a timeframe to
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correct the violation. If the violation is not corrected within the timeframe
stated in the NOV and results in formal enforcement through an Agreed

Order, then the repeat violator classification is appropriate. No changes

were made to the proposed rules in response to this comment.

PCS recommended that the repeat violator classification should not be limited to major
violations only, stating that many instances of repeat or chronic non-compliance

situations do not involve major violations.

The commission respectfully disagrees with this comment. The
commission determined that only major violations, as defined under
860.2(d)(1), are appropriate to include in determining whether the repeat
violator classification applies. The repeat violator classification has a
significant impact on the compliance history score, and, therefore, should
be reserved for violations that the commission has determined to be major.
Although not included in the determination of repeat violator classification,
moderate and minor violations are included as components in the
compliance history formula and the points associated with these types of
violations as defined in 860.2(g)(1)(B) and (C) will be used when calculating
an entity's compliance history score. No changes were made to the

proposed rules in response to this comment.



Texas Commission on Environmental Quality Page 80
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE

860.2(f)(2)

Representatives, South Central Texas, Clean Economy, Clean Economy Corpus Christi,
NA Ambience, Westchester, MECAA, Sierra Club, Public Citizen, ACT, and 271
individuals commented that 860.2(f)(2) allows the executive director to "pardon
polluters"” by adjusting the repeat violator classification without any criteria or review.
In addition, ACT stated that the exclusion of specific criteria in this section undermines
the consistent application of the compliance history program and that this "non-
transparent clemency” provision creates the opportunity for personal preference or
political persuasion to influence the repeat violator classification. ACT suggested that
860.2(f)(2) should state that "{t}he executive director shall designate a person as a

repeat violator as provided in this subsection."

The commission respectfully disagrees with this comment. The executive
director must have discretion to review violations that may result in a
repeat violator classification, due to the substantial impact that this
provision can have on a site's compliance history score. This discretion has
always been considered a necessary tool in evaluating whether the repeat
violator classification is warranted; however, the executive director has
used it sparingly over the last ten years. The commission adopted this

provision because it is concerned with the potential for unintended
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consequences resulting from being designated as a repeat violator. The
commission is particularly concerned that violations that occurred prior to
the effective date of this rule could result in a person being designated as a
repeat violator at a site, without any ability to consider the specific
circumstances surrounding the violations. The commission has
determined that this exception is appropriate because some of the more
punitive aspects of the rule apply when the repeat violator classification is
made. However, the commission expects the executive director to be
stringent. Furthermore, HB 2694 limits the violations which the
commission can consider when determining whether repeat violator
classification applies to "violations of the same nature and same
environmental media.” Given this limitation, the commission recognizes
without this discretion, a rigid unjustifiable application could occur. No

changes were made to the proposed rule in response to these comments.

860.2(9)(1)(D)
TPA and BBM supported the proposed provisions that would incorporate compliance
with orders as a positive factor in a site's compliance history. BBM also stated that it

believes the classification will be more accurate for a site on a year-to-year basis.

The commission appreciates the positive comment in support of the rules.
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No changes were made to the proposed rules in response to these

comments.

TCC commented that changes to order reduction paragraph §60.2(g)(1)(D) should be
made. Specifically it suggested that 860.2(g)(1)(D)(i) state that "under two years old the
points associated with the violations in subparagraphs (A) - (C) of this paragraph will be

multiplied by 1.0" and that the following paragraphs should be renumbered accordingly.

The commission agrees with this comment. The commission intended to
give full weight to the violations in orders for two years. The reduction
points to orders will only be possible if the ordering provisions have been
met and two years have passed. The following changes were made to the
rule: under 860.2(g)(1)(D)(i) the following language was added: "under two
years old, the points associated with the violations in subparagraphs (A) -
(C) of this paragraph will be multiplied by 1.0." The additional clause in this
section required the subsequent clauses to be renumbered from clauses (i) -

(i) to clauses (ii) - (iv).

860.2(9)(1)(E) and (F)
TCC, TIP, and TXOGA commented that the increase in the multipliers for NOVs is

contrary to legislative intent because the legislature recognized that NOVs are unproven
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allegations and should not have the same impact. The intent was to reduce the impact
of NOVs. In addition, TCC did not agree with the increase of multipliers in

860.2(g)(1)(E) and (F). TCC suggested that the commission leave the multipliers at

previous levels.

The commission respectfully disagrees with these comments. The
commission proposed this change to ensure the weight of the violations is
more appropriate. In the existing rule, the weight of the violations, and the
distinction between major, moderate, and minor violations, was not
appropriate to truly reflect the impact of the violations. While the
legislature directed the commission to use NOVs that are a year old or less,
the legislature did not comment on the amount of points or weight to be
given to NOVs. The comparison between the existing compliance history
formula and the proposed compliance history formula cannot be taken on a
one-for-one basis. There are too many distinctions between the two
formulas to make this basic comparison. No changes were made to the

proposed rule in response to these comments.

860.2(9)(1)(K)
TCC suggested that allotting 500 points to repeat violators is punitive especially in light

of the reduced points of investigations. TCC requested that the commission assign a
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lesser point value for repeat violators.

The commission respectfully disagrees with this comment. The
commission set this value as a deterrent to repeat violations. The reduction
of points for investigations is offset by the addition of complexity points and
is addressed in 860.2(g)(1)(M). No changes were made to the proposed

rules in response to this comment.

§60.2(9)(D(L)

TCC did not agree with increasing the violation multipliers in 860.2(g)(1)(L)(ii)(l) and
(I1). TCC suggested leaving the multipliers at previous levels. TIP and TXOGA
commented that the multipliers for violations reported under the Audit Act should not
be increased. TIP and TXOGA recommended using the existing levels, saying the
change is not justified, and it would have the harmful effect of reducing an incentive to

conduct an audit.

The commission responds that the increase in the multipliers for points
associated to notices and violations disclosed under the Audit Act provide
an additional reduction in violation points and the multipliers were
changed to coincide with the amount of points increased for violations

found in NOVs. No changes were made to the proposed rule in response to
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this comment.

§60.2(9)(H(M)

BBM, TIP, TCC, and TXOGA commented that the number of investigations is an
important part of the current compliance history rating formula and help account for
size and complexity because they are the driving forces behind the quantity of
investigations performed at a facility. BBM, TIP, TCC, and TXOGA requested that all
investigations be counted and that the formula should not exclude those investigations
that document violations. BBM, TIP, TCC, and TXOGA requested that the commission
should not multiply the number of investigation by 0.1 but use the previous standard in
the old rule. TIP and TXOGA commented that the commission did not provide a reason
in the preamble for why it chose to use a multiplier and that the use of a multiplier is
contrary to legislative intent to "more fairly rate the compliance history of larger, more
complex, facilities” because the multiplier will have a much greater impact on larger

number of investigations.

The commission respectfully disagrees with these comments. The
commission limited the number of investigations to only those
investigations that do not document a violation because the commission
determined that these investigations are a better indication of compliance.

Investigations are an indicator of the degree of oversight that the
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commission undertakes which does increase for more complex facilities,
but investigations are not necessarily the only indicators of size and
complexity. Additionally, with the addition of complexity points to the
denominator, it was necessary to reduce the points attributable to
investigations in order to equalize complexity points and investigation
points in the compliance history formula. No changes were made to the

proposed rules in response to these comments.

BBM commented that site assessments for temporary rock and concrete crushers should
be counted as compliance investigation under the rule. BBM encouraged the

commission to interpret the phrase "investigations™ broadly.

The commission respectfully disagrees with this comment. Site
assessments for temporary rock and concrete crushers and other similar
permitting actions are not conducted with the intent of evaluating
compliance. The commission conducts site assessments to assess the
information provided in applications prior to the start of operations. No

changes were made to the proposed rule in response to this comment.

PCS opposed the exclusion of investigations which result from citizen complaints. PCS

also suggested that investigations and enforcement actions from local regulatory
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agencies should be included in the compliance history calculation.

The commission respectfully disagrees with this comment. The
commission does not count investigations that result from citizen
complaints in the compliance history formula because the number of
investigations acts as a positive influence of the compliance history score.
The commission recognizes that the potential exists for inadvertent
inflation that could result from multiple complaints from the public for the
same issue. In addition, the potential would exist for an unscrupulous
entity to affect its compliance history score by complaint investigations
conducted at its site. Additionally, the commission has no existing system
in place to feasibly capture investigations conducted by local regulatory
entities when determining compliance history. No changes were made to

the proposed rules in response to this comment.

§60.2(9)(D(N)

Representatives, South Central Texas Network, NA Ambience, Sierra Club, Westchester,
League, and 262 individuals commented that polluters will improve their compliance
history score by signing up for supplemental programs, regardless of effectiveness and
without measured returns for measured results. NA Ambience further stated that the

benefits from these programs should only apply when they produce measurable results
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and the benefits received from these programs be in direct proportion to the results.

The commission respectfully disagrees with these comments. The four
identified voluntary pollution reduction programs require that a standard
be met in order to be eligible for the credit. The Pollution Prevention Site
Assistance program provides technical assistance to reduce pollution. In
order for a site to be eligible for benefits the company must report annually
for up to three years on projects undertaken to reduce pollution. The Clean
Texas Voluntary Pollution Reduction program requires that companies not
be unsatisfactory performers and set three-year beyond-compliance
commitments. In order to be eligible for the program the entities must
report annually on the progress of those commitments. The Compliance
Commitment program requires that the entity demonstrate that they are in
100% compliance. The commission added Mercury Convenience Switch
Recovery program to the list of voluntary pollution reduction programs
eligible for a 5% reduction. Under the Mercury Convenience Switch
Recovery program, sites remove mercury convenience switches from
vehicles and send them to an approved processing facility where the
mercury will be recycled. These sites are required to submit an annual
report by November 15 of every year with the number of switches removed

from eligible vehicles and the number of eligible vehicles processed at the
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site. Eligibility for a reduction to compliance history rating for
participation in these voluntary pollution reduction programs will be
evaluated annually and will only be available for sites currently
participating in these programs. In order to participate in any one of these

programs the agency must take an action to allow participation. No

changes were made to the rules in response to these comments.

ACT, NA Ambience, Sierra Club, Westchester, and five individuals commented that this
provision gives polluters overly generous discounts for participating in environmental
management and other pollution prevention programs. Furthermore, ACT stated that a
25% reduction in a compliance history score is too great a benefit for "mere
participation in voluntary programs.” ACT and Sierra Club commented that the
cumulative percent discount that a regulated entity may receive through participating in
voluntary pollution prevention programs should be reduced. Specifically, ACT
commented that the maximum allowable reduction under this proposed section should

be 20%, rather than the proposed 25%.

The commission disagrees with these comments. The commission has
determined that a possible 25% reduction from early compliance,
participation in voluntary pollution reduction programs, and receiving

certification of an EMS is a positive benefit to the environment and
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incentivizes compliance. These programs encourage compliance with the
commission rules and the commission supports the application of a
reduction for these programs. HB 2694 directed the commission to include
both positive and negative factors when considering a site's compliance
history. In response, the commission added voluntary program points as a
positive factor in a site's compliance history score. EMS and voluntary
pollution prevention programs are indications of positive operations

undertaken at a site. No changes were made to the proposed rules in

response to these comments.

ACT stated that since the results of various EMS and voluntary pollution reduction

programs differ, they should not be rewarded identically.

The commission respectfully disagrees with this comment. EMS receives a
10% reduction while voluntary pollution reduction programs receive 5%.

No changes were made to the proposed rules in response to this comment.

ACT provided suggested rule language for changes to 860.2(g)(1)(N). After the first
sentence of 860.2(g)(1)(N), ACT suggests including this provision: "If, however, either
due to third party auditing or the required assessment of the EMS it is found the

program is not sufficiently meeting the goals established in the EMS, then the entity is
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not eligible to receive the 10% discount.” ACT proposed language for 860.2(g)(1)(N):
"To receive this additional discount however, the person must submit a certified

description of how participation in the program led to actual, demonstrated

environmental and compliance benefits."

The commission respectfully disagrees with this comment. The
commission responds that it is rare that a third party certification of an
EMS is removed but the auditor does have the ability to revoke the
certification. Only entities with an EMS that meets the requirements under
Chapter 90 will be eligible for the 10% credit. Proposed revisions to
Chapter 90 would require that entities seeking incentives for an EMS must
have been certified to a recognized EMS by an independent third party.
Additionally, a reassessment is required at least every three years. The
commission responds that while none of the four voluntary pollution
reduction programs identified require a "certified description of ...
benefits,"” each program requires that a standard be met in order to be
eligible for the credit. The Pollution Prevention Site Assistance program
provides technical assistance to reduce pollution. In order for a site to be
eligible for benefits, the company must report annually for up to three years
on projects undertaken to reduce pollution. The Clean Texas Voluntary

Pollution Reduction program requires that companies not be poor
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performers and set three-year beyond-compliance commitments. In order
to be eligible for the program, the entities must report annually on the
progress of those commitments. The Compliance Commitment program
requires that the entity demonstrate that they are in 100% compliance. In
order to participate in any one of these programs, the agency must take an
action to allow participation. The commission added Mercury Convenience
Switch Recovery program to the list of voluntary pollution reduction
programs eligible for a 5% reduction. Under the Mercury Convenience
Switch Recovery program, sites remove mercury convenience switches
from vehicles and send them to an approved processing facility where the
mercury will be recycled. These sites are required to submit an annual
report by November 15 of every year with the number of switches removed
from eligible vehicles and the number of eligible vehicles processed at the
site. Eligibility for a reduction to compliance history rating for
participation in these voluntary pollution reduction programs will be
evaluated annually and will only be available for sites currently
participating in these programs. Based on these programs' requirements,
the proposed language is unnecessary. No changes were made to the

proposed rule in response to this comment.

TCC requested 0.5 points for other EMS and Responsible Care or International
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Organization for Standardization (1SO) programs.

The commission respectfully disagrees with this comment. These types of
EMS and Responsible Care or ISO programs are not reported to the
commission and therefore should not be considered in the compliance
history formula. However, the commission does allow for these EMS
programs to be considered as a mitigating factor for unsatisfactory

performers. No changes were made in response to this comment.

860.2(9)(2)

The commission received many comments regarding the compliance history point range
for unsatisfactory performers. Representatives, South Central Texas Network, Clean
Economy, Clean Economy Corpus Christi, NA Ambience, MCEAA, Westchester, TOP
and 281 individuals also commented that increased compliance history leniency will cut
the percentage of companies considered unsatisfactory from 5% to 3% without reducing
an ounce of pollution and that the compliance standards should be raised, not made less
effective by changing the unsatisfactory rating cutoff and raising the compliance history

threshold was a way of pardoning the polluters.

OPIC generally supported the rules but commented that the thresholds for classification

in proposed 860.2(g)(2) undermine the incentives and deterrents in the compliance
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history classification system. OPIC commented that the test run of the proposed
formula showed a significant change in the percentages of regulated entities falling into
higher classifications without improving compliance or benefiting the environment
through voluntary measures. OPIC recommended that the commission revise proposed

860.2(g)(2)(B) and (C) to maintain the current rule's threshold of 45 points for

determining unsatisfactory performers.

ACT opposed the changes to the point ranges in 860.2(g)(2)(B) and (C). ACT stated
"{b}y moving the threshold for what constitutes an unsatisfactory performer from 45
points to 55 points, ACT maintains that the commission passes thousands of entities
from unsatisfactory to average and does nothing to increase compliance.” ACT
commented that it believes that this change weakens the compliance history program.

ACT urged the commission to reduce the threshold back to 45 points.

Sierra Club commented at the public hearing that the "threshold" should be moved back
to 40 points and in written comments stated that the commission "raise the
classification threshold to move "from one category to another — as suggested by ACT's

comments.”

NA Ambience suggested that the threshold for unsatisfactory performers be lowered to

35 points.



Texas Commission on Environmental Quality Page 95
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE

The commission responds that the proposed unsatisfactory rating
threshold was set at 55 points based on an evaluation of the proposed
compliance history formula. Although the commission used the structure
of the previous version of the compliance history formula as guidance for
the proposed compliance history formula, it is important to note that the

two formulas are not directly comparable.

NOVs were a substantial component of the compliance history violation
points under the existing rule. However, HB 2694 limits the use of NOVs as
a component of compliance history to one year. In addition to this and
other changes required by HB 2694, the formula has also been changed in
several significant ways. For example, the divisor is substantially different
which results in fundamental differences in the formula. In the existing
rule, criteria points were only used in determining whether a site was a
repeat violator. In the proposed rule, complexity points, an analogous, but
broader concept than criteria points, are a direct component of the
compliance history formula. Thus, one cannot make a direct comparison
between the old formula and the new formula any more than one can make
a direct comparison between criteria points and complexity points.

Additionally, investigations are included in a drastically different manner
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under the proposed rules than in the existing rules. First, only those
investigations that do not result in documentation of violations are
included in the formula. Second, these investigations are multiplied by 0.1,
reducing their cumulative impact on a site's score. These changes to the
compliance history formula made it necessary to reevaluate the range of
points necessary to trigger an unsatisfactory performer classification. The
commission has determined the site rating point range of 55 points or
greater is appropriate for unsatisfactory performers. No changes were

made to the proposed rule in response to these comments.

§60.2(9)(2)(A)

OPIC commented that the proposed classification breakdown results in potentially
dubious classifications and undermines the incentives and deterrents in the compliance
history classification system. OPIC noted that the proposed formula continues to allow
entities with violations to achieve a high classification, particularly if the site has high
complexity points. OPIC commented that only entities with clean records of no
violations within a five-year review period should have the ability to obtain a high
classification and recommended the commission revise 860.2(g)(2)(A) to change the site

rating range for high performer to zero.

The commission appreciates, but respectfully disagrees with this comment.
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Defining a high performer as a site that has no record of violations within
the five-year review period would provide undue weight to minor violations
and could potentially discourage compliance. The commission, by allowing
a point range from zero to 0.10 for a site to be classified as a high
performer, provides an incentive for a site to work towards and maintain
compliance. No changes were made to the proposed rules in response to

this comment.

§60.2(g)(3)(A) and (B)

Representatives, South Central Texas, Clean Economy, Clean Economy Corpus Christi,
NA Ambience, Westchester, MCEAA, Sierra Club, Public Citizen, ACT, and 271
individuals commented that the executive director will be able to "pardon polluters” at
his discretion instead of adhering to a standard protocol. Representatives added that
expanding the executive director's discretion in compliance history scoring would serve
to increase the very "vagaries" of the existing formula and that there would be no record
of the decision in the annual report released by the agency. Representatives and ACT
also stated that the rules do not establish parameters for entity self-audits, an oversight
that allows the executive director to completely reclassify an unsatisfactory site for
voluntarily reporting a violation. ACT is concerned with this portion of the rule because
it allows the executive director to reclassify a site based on a certain voluntary disclosure

of aviolation. While ACT noted that "honest self-auditing should be encouraged," it
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suggests providing "immunity from the negative consequences associated with the
violation . . ." is sufficient to incent voluntary reporting. ACT is troubled that the

executive director could reclassify a site, which could essentially forgive the entity of

violations that exceed the severity of the violation that was voluntarily reported.

The commission responds that the compliance history rules apply to a wide
range of regulated entities with varying sizes and complexities. The
commission recognizes that a rule of such broad application may create
situations where unique factual circumstances may warrant the exercise of
mitigating factors. The commission has not expanded the executive
director’'s discretion under these rules. The language has been part of the
compliance history rules from the beginning. The commission has
determined that the use of mitigating factors requires the exercise of
discretion and consideration of site- or person-specific factors by the
executive director because of widely varying factual circumstances.
Because the factual circumstances surrounding other types of mitigating
factors will vary from case to case, this discretionary approach is important
so that the issues related to each mitigating factor can be sufficiently
evaluated for its relative importance and impact. The commission has
determined that having a mitigating factor for violations self-reported to

the commission is valuable because it recognizes that a site may perform
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other kinds of audits or self-evaluations that may be similar to
environmental audits and provide the same benefits to the community.
However, these audits or self-evaluations do not have the same conditions
and requirements as environmental audits conducted under the Audit Act,

and thus are appropriate as a mitigating factor. No changes were made to

the proposed rules in response to these comments.

860.2(h)
TCC requested that the commission provide an explanation why this change was made.

It has been TCC's understanding that each site has its own compliance history rating.

The commission responds that HB 2694 directed the commission to take
size and complexity into account when determining a person’'s compliance
history. The commission reviewed the formula for classifying a person
rating under the existing rule and determined that the existing calculation
did not adequately take size and complexity of sites into consideration.
Under the existing rule, a person's classification is determined by averaging
the site ratings of all the sites owned and/or operated by that person in the
State of Texas. Under the adopted rule, the executive director will assign a
classification to a person by adding the complexity weighted site ratings of

all the sites owned and/or operated by that person in the State of Texas.
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Under the adopted rule, complexity includes the size of sites. Each site that
a person is affiliated to will receive a point value based on the compliance
history rating at the site multiplied by the percentage of complexity points
that site represents of the person’'s total complexity points for all sites. The
commission has determined that this calculation more accurately reflects a

person'’s classification by taking into account the complexity of each site.

No changes were made to the proposed rule in response to this comment.

§60.2(i)

AECT and TPA supported the proposed QAQC period.

The commission appreciates the positive comments in support of the rules.
No changes were made to the proposed rules in response to these

comments.

TCC commented that clarifying language should be added to this subsection of rule and
suggested language. "The pending clarification shall undergo a quality assurance,
quality control review period. An owner or operator of a site may review the pending
compliance history rating upon request by submitting a CHRF to the commission with

14 calendar days of the notice."
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The commission responds that its intent is to provide the regulated
community sufficient time to submit a CHRF. A public notice will be posted
to the agency's Web site on or about July 15 reminding the regulated
community that a CHRF must be submitted to the agency by August 15.
Additionally, the commission intends to utilize an automated, web-based
interface for this CHRF process which will further increase its efficiency.
Utilizing this automated interface, the commission has determined that the
amount of time provided to the regulated community to submit a CHRF is
sufficient. No changes were made to the proposed rule in response to this

comment.

BBM commented that the system proposed by the commission is unwieldy and places a
hardship on the regulated entity and the commission. BBM requested that the
commission amend 860.2(i) to only require an entity to submit the CHRF once to
reduce the paper work or alternatively, utilize an online system. In addition, BBM also
requested that the commission revise this procedure to require all unsatisfactory
performers receive notice of the pending compliance history rating regardless of

whether they filed a CHRF.

The commission respectfully disagrees with this comment. The

commission recognizes that many changes take place during a year that
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would impact the desire to conduct a review or staffing changes may occur.
It is imperative that the entity submit a CHRF annually to ensure that a
person currently with the entity receives the requested information and
that the information goes to the appropriate person. The commission is
working on developing an online system to streamline the process,
however, if an online process cannot be utilized by a regulated entity, then
the system outlined in the rule will govern the process for which the
regulated entity can participate in the QAQC process. No changes were

made to the proposed rule in response to this comment.

BBM suggested that the commission allow for an appeal procedure for pending
compliance history ratings for unsatisfactory performers and that the pending rating

would not be posted until the appeal process has run its course.

The commission respectfully disagrees with this comment. The
commission needs to have the compliance history scores public and usable
for agency actions. To stay the release of the compliance history scores for
the duration of an appeals process which could last anywhere from 45 days
to years is unreasonable. No changes were made to the proposed rules in

response to this comment.



Texas Commission on Environmental Quality Page 103
Chapter 60 - Compliance History

Rule Project No. 2011-032-060-CE

TIP and TXOGA commented that the commission should provide more detail regarding

what information will be provided in response to the CHRF. TIP and TXOGA also

stated that the rules appear to place the burden on the owner and operator.

The commission responds that the compliance history score, components
that went into the compliance history score, the complexity score, repeat
violator classification, and grouping information will be provided in
response to the CHRF. The commission agrees that the rules do place the
burden on the owner and operator to request this information but HB 2694
only allows the owner and operator to access this information. No changes

were made to the proposed rules in response to these comments.

860.3(a)
BBM commented that unsatisfactory sites should be able to obtain air standard permits
and/or storm water general permits but require additional unannounced compliance

investigations.

The commission determined that this comment is outside the scope of this
rulemaking. The determination to authorize facilities under air general
permits or water permits is addressed by specific programs and their

governing rules. No changes were made to the proposed rules in response
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to this comment.

860.3(d)
One individual commented that the proposed rules do not prohibit unsatisfactory
performers from participating in innovative programs and from receiving regulatory

flexibility.

The commission respectfully disagrees with this comment. Under 860.3(d),
an unsatisfactory performer is prohibited from participating in regulatory
flexible programs at the site and is also prohibited from receiving
additional regulatory incentives under an EMS. No changes were made to

the proposed rules in response to this comment.

§60.3(e) and (4)

NSWMA commented that right of an appeal should not be limited to unsatisfactory
performers or satisfactory performers with 45 points of higher. NSWMA commented
that facilities that receive a repeat violator classification should also have the

opportunity to appeal.

The commission agrees with this comment in part. Entities that have been

classified as repeat violators will have the ability to recommend changes
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during the QAQC process and have the ability to submit a correction
request if they believe a repeat violator classification is not warranted.
However, the commission recognizes that repeat violators may face the
same additional scrutiny and regulatory restrictions that are assessed
against unsatisfactory performers. Therefore, the commission has
determined that persons classified as repeat violators should have the right
to appeal. However, the right of an appeal is limited to unsatisfactory
performers, repeat violators, and satisfactory performers with 45 points or
higher because the executive director has a limited amount of time to
review and address appeals under the rule, and removing this limitation
may result in the submission of an unmanageable amount of appeals to the
executive director. The following changes were made to the proposed rule
in response to this comment: adopted 860.3(e) was revised to include
repeat violators in the list of those eligible for an appeal of their compliance

history classifications.

TXxSWANA represented a suggestion of one of its members that there should be a way to

correct compliance history scores other than the 30 days after the compliance history

scores are released.

The commission responds that the rules allow for a site to submit a
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correction request and corrections to compliance history information can

be made at any time. No changes were made to the proposed rules in

response to this comment.

TIP and TXOGA commented that any threshold to allowing appeals is a fundamentally
flawed approach and a company should have a right to an appeal to correct errors. TIP
and TXOGA commented that at a minimum the commission should not increase the

point threshold from 30 to 45 to file an appeal.

The commission respectfully disagrees with these comments. The
commission has the correction request provision in the rule, under
860.3(f), to allow a person to correct errors regardless of the compliance
history score. The appeals process is reserved for sites and persons that are
classified as unsatisfactory, repeat violator, or satisfactory with 45 points or
higher because the appeals process is a time sensitive process.
Unsatisfactory performers and repeat violators receive additional oversight
and regulatory restriction by the commission and providing an avenue for
them to supply additional information to the executive director to appeal
the unsatisfactory classification is warranted. The commission added
repeat violator to adopted §60.3(e). No changes were made to the proposed

rule in response to these comments.



Texas Commission on Environmental Quality Page 107
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE



Texas Commission on Environmental Quality Page 108
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE

§860.1-60.3

Statutory Authority

House Bill 2694 granted rulemaking authority to the commission under Texas Water
Code (TWC), 85.754 to establish a set of standards for the classification and use of
compliance history. The amendments are adopted under Texas Health and Safety Code
(THSC), §361.017 and 8361.024, which provide the commission with authority to adopt
rules necessary to carry out its power and duties under the Texas Solid Waste Disposal
Act; THSC, 8382.017, which provides the commission with the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air Act; and THSC, §401.051,
which provides the commission with authority to adopt rules and guidelines relating to
the control of sources of radiation under the Texas Radiation Control Act. The
amendments are also authorized under TWC, 85.103, which provides the commission
with authority to adopt any rules necessary to carry out its powers and duties under this
code and other laws of this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; and TWC, 85.105, which authorizes the

commission to establish and approve all general policy of the commission by rule.

The adopted amendments implement TWC, §885.751 - 5.754, and 5.756, relating to the

standard for evaluating compliance history.

860.1. Compliance History.
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(a) Applicability. The provisions of this chapter are applicable to all persons
subject to the requirements of Texas Water Code (TWC), Chapters 26, [and] 27, and 32

and Texas Health and Safety Code (THSC), Chapters 361, 375, 382, and 401.

(1) Specifically, the agency will utilize compliance history when making

decisions regarding:

(A) the issuance, renewal, amendment, modification, denial,

suspension, or revocation of a permit;

(B) enforcement;

(C) the use of announced investigations; and

(D) participation in innovative programs.

(2) For purposes of this chapter, the term "permit" means licenses,

certificates, registrations, approvals, permits by rule, standard permits, or other forms

of authorization.
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(3) With respect to authorizations, this chapter only applies to forms of
authorization, including temporary authorizations, that require some level of
notification to the agency, and which, after receipt by the agency, requires the agency to
make a substantive review of and approval or disapproval of the authorization required
in the notification or submittal. For the purposes of this rule, "substantive review of and
approval or disapproval” means action by the agency to determine, prior to issuance of
the requested authorization, and based on the notification or other submittal, whether
the person making the notification has satisfied statutory or regulatory criteria that are
prerequisites to issuance of such authorization. The term "substantive review or

response” does not include confirmation of receipt of a submittal.

(4) Notwithstanding paragraphs (2) and (3) of this subsection, this chapter

does not apply to certain permit actions such as:

(A) voluntary permit revocations;

(B) minor amendments and nonsubstantive corrections to permits;

(C) Texas pollutant discharge elimination system and underground

injection control minor permit modifications;
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(D) Class 1 solid waste modifications, except for changes in

ownership;

(E) municipal solid waste Class | modifications, except for
temporary authorizations and municipal solid waste Class | modifications requiring

public notice;

(F) permit alterations;

(G) administrative revisions; and

(H) air quality new source review permit amendments which meet
the criteria of 839.402(a)(3)(A) - (C) and (5)(A) - (C) of this title (relating to
Applicability to Air Quality Permits and Permit Amendments) and minor permit
revisions under Chapter 122 of this title (relating to Federal Operating Permits

Program).

(5) Further, this chapter does not apply to occupational licensing

programs under the jurisdiction of the commission.
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(6) Not later than September 1, 2012 [Beginning February 1, 2002], the

executive director shall develop compliance histories with the components specified in

this chapter. Until the commission adopts that method, the executive director shall

continue in effect the standards and use of compliance history for any action

(permitting, enforcement, or otherwise) that were in effect before September 1, 2012.

(7) Beginning September 1, 2012 [2002], this chapter shall apply to the use

of compliance history in agency decisions relating to:

(A) applications submitted on or after this date for the issuance,

amendment, modification, or renewal of permits;

(B) inspections and flexible permitting;

(C) a proceeding that is initiated or an action that is brought on or

after this date for the suspension or revocation of a permit or the imposition of a penalty

in a matter under the jurisdiction of the commission; and

(D) applications submitted on or after this date for other forms of

authorization, or participation in an innovative program, except for flexible permitting.
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(8) If a motion for reconsideration or a motion to overturn is filed under
850.39 or 850.139 of this title (relating to Motion for Reconsideration; and Motion to
Overturn Executive Director's Decision) with respect to any of the actions listed in
paragraph (4) of this subsection, and is set for commission agenda, a compliance history

shall be prepared by the executive director and filed with the Office of the Chief Clerk no

later than six days before the Motion is considered on the commission agenda.

(b) Compliance period. The compliance history period includes the five years
prior to the date the permit application is received by the executive director; the five-
year period preceding the date of initiating an enforcement action with an initial
enforcement settlement offer or the filing date of an Executive Director's Preliminary
Report, whichever occurs first; for purposes of determining whether an announced
investigation is appropriate, the five-year period preceding an investigation; or the five
years prior to the date the application for participation in an innovative program is
received by the executive director. The compliance history period may be extended
beyond the date the application for the permit or participation in an innovative program
is received by the executive director, up through completion of review of the application.

Except as used in §860.2(f) of this title (relating to Classification) for determination of

repeat violator, notices of violation may only be used as a component of compliance

history for a period not to exceed one year from the date of issuance.
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(c) Components. The compliance history shall include multimedia compliance-

related information about a person, specific to the site which is under review, as well as

other sites which are owned or operated by the same person. The components are:

(1) any final fany-final enforcement orders, court judgments, [consent
decrees,] and criminal convictions of this state [and the federal government] relating to
compliance with applicable legal requirements under the jurisdiction of the commission
[or the United States Environmental Protection Agency]. "Applicable legal requirement”
means an environmental law, regulation, permit, order, consent decree, or other

requirement;

(2) notwithstanding any other provision of the TWC, orders developed

under TWC, 87.070 and approved by the commission on or after February 1, 2002;

(3) to the extent readily available to the executive director, final Hiral}

enforcement orders, court judgments, consent decrees, and criminal convictions

relating to violations of environmental rules [laws] of the United States Environmental

Protection Agency [other states];

(4) chronic excessive emissions events. For purposes of this chapter, the

term "emissions event” is the same as defined in THSC, §382.0215(a);
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(5) any information required by law or any compliance-related

requirement necessary to maintain federal program authorization;

(6) the dates of investigations;

(7) all written notices of violation_for a period not to exceed one year from

the date of issuance of each notice of violation, including written notification of a

violation from a regulated person, issued on or after September 1, 1999, except for those
administratively determined to be without merit [and specifying each violation of a state

environmental law, regulation, permit, order, consent decree, or other requirement];

(8) the date of letters notifying the executive director of an intended audit
conducted and any violations disclosed and having received immunity under the Texas
Environmental, Health, and Safety Audit Privilege Act (Audit Act), 75th Legislature,

1997, TEX. REV. CIv. STAT. ANN. art. 4447cc (Vernon's) #4thtegistature;1995;

(9) an [the type of] environmental management system [systems]

approved under Chapter 90 of this title (relating to Innovative Programs), if any, used

for environmental compliance;
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(10) any voluntary on-site compliance assessments conducted by the

executive director under a special assistance program,;

(11) participation in a voluntary pollution reduction program; and

(12) a description of early compliance with or offer of a product that meets

future state or federal government environmental requirements.[; and]

[(13) the name and telephone number of an agency staff person to contact

for additional information regarding compliance history.]

(d) Change in ownership. In addition to the requirements in subsections (b) and
(c) of this section, if ownership of the site changed during the five-year compliance
period, a distinction of compliance history of the site under each owner during that five-
year period shall be made. Specifically, for any part of the compliance period that
involves a previous owner, the compliance history will include only the site under
review. For the purposes of this rule, a change in operator shall be considered a change

in ownership if the operator is a co-permittee.

860.2. Classification.
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(a) Classifications. Beginning September 1, 2002, the executive director shall
evaluate the compliance history of each site and classify each site and person as needed
for the actions listed in §60.1(a)(1) of this title (relating to Compliance History). On
September 1, 2003, and annually thereafter, the executive director shall evaluate the
compliance history of each site, and classify each site and person. For the purposes of
classification in this chapter, and except with regard to portable units, "site” means all
regulated units, facilities, equipment, structures, or sources at one street address or
location that are owned or operated by the same person. Site includes any property
identified in the permit or used in connection with the regulated activity at the same
street address or location. A "site" for a portable regulated unit or facility is any location

where the unit or facility is or has operated. Each site and person shall be classified as:

(1) a high performer, which has an above-satisfactory [average]

compliance record;

(2) a satisfactory [an average] performer, which generally complies with

environmental regulations; or

(3) an unsatisfactory [a poor] performer, which performs below minimal

acceptable performance standards established by the commission [average].
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(b) Inadequate information. For purposes of this rule, "inadequate information”
shall be defined as no compliance information. If there is no compliance information

about the site at the time the executive director develops the compliance history

classification, then the classification shall be designated as "unclassified.” ["average

performer by default."] The executive director may conduct an investigation to develop

a compliance history.

(c) Groupinags. Sites will be divided into groupings based on North American

Industry Classifications Systems (NAICS) codes or other information available to the

executive director.

(d) [(c)] Major, moderate, and minor violations. In classifying a site's compliance
history, the executive director shall determine whether a documented violation of an

applicable legal requirement is of major, moderate, or minor significance.

(1) Major violations are:

(A) aviolation of a commission enforcement order, court order, or

consent decree;
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(B) operating without required authorization or using a facility that

does not possess required authorization;

(C) an unauthorized release, emission, or discharge of pollutants

that caused, or occurred at levels or volumes sufficient to cause, adverse effects on

human health, safety, or the environment;

(D) falsification of data, documents, or reports; and

(E) any violation included in a criminal conviction, which required

the prosecutor to prove a culpable mental state or a level of intent to secure the

conviction.

(2) Moderate violations are:

(A) complete or substantial failure to monitor, analyze, or test a

release, emission, or discharge, as required by a commission rule or permit;

(B) complete or substantial failure to submit or maintain records, as

required by a commission rule or permit;



Texas Commission on Environmental Quality Page 120
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE

(C) not having an operator whose level of license, certification, or

other authorization is adequate to meet applicable rule requirements;

(D) any unauthorized release, emission, or discharge of pollutants

that is not classified as a major violation;

(E) complete or substantial failure to conduct a unit or facility

inspection, as required by a commission rule or permit;

(F) any violation included in a criminal conviction, for a strict
liability offense, in which the statute plainly dispenses with any intent element needed

to be proven to secure the conviction; and

(G) maintaining or operating regulated units, facilities, equipment,

structures, or sources in a manner that could cause an unauthorized or noncompliant

release, emission, or discharge of pollutants.

(3) Minor violations are:

(A) performing most, but not all, of a monitoring or testing

requirement, including required unit or facility inspections;
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(B) performing most, but not all, of an analysis or waste

characterization requirement;

(C) performing most, but not all, of a requirement addressing the

submittal or maintenance of required data, documents, notifications, plans, or reports;

and

(D) maintaining or operating regulated units, facilities, equipment,

structures, or sources in a manner not otherwise classified as moderate.

(e) Complexity Points. All sites classified shall have complexity points as follows:

(1) Program Participation Points. A site shall be assigned Program

Participation Points based upon its types of authorizations, as follows:

(A) four points for each permit type listed in clauses (i) - (viii) {4}

of this subparagraph issued to a person at a site:

(i) Radioactive Waste Disposal;
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(ii) Hazardous or Industrial Non-Hazardous Storage

Processing or Disposal;

(iii) Municipal Solid Waste Type I;

(iv) Prevention of Significant Deterioration;

(v) Phase I--Municipal Separate Storm Sewer System:; and

(vi) Texas Pollutant Discharge Elimination System (TPDES)

or National Pollutant Discharge Elimination System (NPDES) Industrial or Municipal

Major;

(vii) Nonattainment New Source Review; and

(viii) Underground Injection Control Class 1/111;

(B) three points for each type of authorization listed in clauses (i) -

(iv) &) of this subparagraph issued to a person at a site:
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(i) €Y Municipal Solid Waste Type | AE;

(ii) @i Municipal Solid Waste Type 1V, V, or VI;

(iii) ¥ Municipal Solid Waste Type IV AE FireRegistration;

QO
>
o

(iv) & TPDES or NPDES Industrial or Municipal Minor;

(C) two points for each permit type listed in clauses (i) - and (iii) of

this subparagraph issued to a person at a site or utilized by a person at a site:

(i) Title V Federal Operating Permit;

(ii) New Source Review individual permit; and

(ii1) any other individual site-specific water quality permit

not referenced in subparagraph (A) or (B) of this paragraph or any water quality general

ermit;



Texas Commission on Environmental Quality Page 124
Chapter 60 - Compliance History
Rule Project No. 2011-032-060-CE

(D) one point for each type of authorization listed in clauses (i) -

(xiii) 64} of this subparagraph issued to a person at a site or utilized by a person at a

site:

(i) Edwards Aquifer authorization registration;

(ii) Enclosed Structure permit or registration relating to the

use of land over a closed Municipal Solid Waste landfill;

(iii) Industrial Hazardous Waste registration;

(iv) Municipal Solid Waste Tire Registrations MedicalWaste

(v) Other types of Municipal Solid Waste permits or

registrations not listed in subparagraphs (A) - (C) of this paragraph;

(vi) Petroleum Storage Tank registration;

(vii) Radioactive Waste Storage or Processing license;
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(viii) Sludge reqistration or permit;

(ix) Stage 11 Vapor Recovery registration;

(xX) Municipal Solid Waste Type IX Stormwaterpermit;

(xi) Permit by Rule requiring submission of an application a

P1-+# under Chapter 106 of this title (relating to Permits by Rule); and

(xii) Uranium license; and

(xiii) Air Quality Standard Permits.

(2) Size. Every site shall be assigned points based upon size as determined

by the following:

(A) Facility Identification Numbers (FINs): The total number of

FINS at a site will be multiplied by 0.01 and rounded up to the nearest whole humber.

(B) Water Quality external outfalls:
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(i) 10 points for a site with ten or more external outfalls;

(ii) 5 points for a site with at least five, but fewer than ten,

external outfalls;

(iii) 3 points for sites with at least two, but fewer than five,

external outfalls; and

(iv) 1 point for sites with one external outfall;

(C) Active Hazardous Waste Management Units (AHWMUSs):

(i) 10 points for sites with 50 or more AHWMUS:

(ii) 5 points for sites with at least 20, but fewer than 50,

AHWMUs;

(iil) 3 points for sites with at least ten, but fewer than 20,

AHWMUSs: and
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(iv) 1 point for sites with at least one but fewer than ten

AHWMUs.

(D) Small Entities shall receive 3 points. A small entity is defined

as: a city with a population of less than 5,000; a county with a population of less than

25,000; or a small business. A small business is defined as any person, firm, or business

which employs, by direct payroll and/or through contract, fewer than 100 full-time

employees. A business that is a wholly owned subsidiary of a corporation shall not

qualify as a small business if the parent organization does not qualify as a small

business.

(E) Underground Storage Tanks (USTs) and Aboveground Storage

Tanks (ASTs):

(1) 4 points for sites with 11 or more USTS;

(i) 3 points for sites with five to ten USTSs;

(i1i) 3 points for sites with more than 11 ASTs;

(iv) 2 points for sites with three to four USTs;
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(x) 2 points for sites with three to ten, ASTs;

(xi) 1 point for sites with one to two USTs; and

(xii) 1 point for sites with one to two ASTSs.

(3) Nonattainment area points. Every site located in a nonattainment area

shall be assigned 1 point.

(4) The subtotals from paragraphs (1) - (3) of this subsection shall be

summed.

(f) [(d)] Repeat violator.

(1) Repeat violator criteria. A person may be classified as a repeat violator

at a site when, on multiple, separate occasions, [a] major violations [violations(s)] of the

same nature and the same environmental media occurs during the preceding five-year

compliance period as provided in subparagraphs (A) - (C) of this paragraph. Same

nature is defined as violations that have the same root citation at the subsection level.

For example, all rules under §334.50 of this title (relating to Release Detection) (e.q.
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§334.50(a) or (b)(2) of this title) would be considered same nature. The total

complexity [criteria] points for a site equals the sum of points assigned to a specific site
in subsection [paragraphs] (e) [(2) - (5)] of this section [subsection]. A personisa

repeat violator at a site when:

(A) the site has had a major violation(s) documented on at least two

occasions and has less than a total of 15 9 complexity [criteria] points rargirg-from-O-te

8; or

(B) the site has had a major violation(s) documented on at least

three occasions. and-hastessthan-atotal of 25-complexity [criteria] petrtsrangingfrom

9to24:or

[(2) Complexity points. A site shall be assigned complexity points based

upon its types of permits, as follows:]

[(A) four points for each permit type listed in clauses (i) - (vi) of this

subparagraph issued to a person at a site:]
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[(1) Radioactive Waste Disposal;]

[(i1) Hazardous or Industrial Non-Hazardous Storage

Processing or Disposal;]

[(iii) Municipal Solid Waste Type ;]

[(iv) Prevention of Significant Deterioration;]

[(v) Phase I--Municipal Separate Storm Sewer System; and]

[(vi) Texas Pollutant Discharge Elimination System (TPDES)

or National Pollutant Discharge Elimination System (NPDES) Industrial or Municipal

Major;]

[(B) three points for each permit type listed in clauses (i) - (v) of

this subparagraph issued to a person at a site:]

[() Underground Injection Control Class 1/111;]
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[(i1) Municipal Solid Waste Type | AE;]

[(iii)) Municipal Solid Waste Type 1V, V, or VI;]

[(iv) Municipal Solid Waste Tire Registration; and]

[(v) TPDES or NPDES Industrial or Municipal Minor;]

[(C) two points for each permit type listed in clauses (i) and (ii) of

this subparagraph issued to a person at a site or utilized by a person at a site:]

[(i) New Source Review individual permit or permit by rule
requiring submission of a PI1-7 under Chapter 106 of this title (relating to Permits by
Rule); and]

[(i1) any other individual site-specific water quality permit
not referenced in subparagraph (A) or (B) of this paragraph or any water quality general

permit.]

[(3) Number of sites points. The following point values are assigned based

on the number of sites in Texas owned or operated by a person:]
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[(A) 1 point when a person owns or operates one site only;]

[(B) 2 points when a person owns or operates two sites only;]

[(C) 3 points when a person owns or operates three sites only;]

[(D) 4 points when a person owns or operates four sites only;]

[(E) 5 points when a person owns or operates five sites only;]

[(F) 6 points when a person owns or operates six to ten sites;]

[(G) 7 points when a person owns or operates 11 to 100 sites; and]

[(H) 8 points when a person owns or operates more than 100 sites.]

[(4) Size. Every site shall be assigned points based upon size as determined

by the following:]

[(A) Facility Identification Numbers (FINSs):]
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[(1) 4 points for sites with 600 or more FINS;]

[(i1) 3 points for sites with at least 110, but fewer than 600,

FINSs;]

[(iii) 2 points for sites with at least 44, but fewer than 110,
FINs; and]

[(iv) 1 point for sites with at least one but fewer than 44
FINs;]

[(B) Water Quality external outfalls:]

[(i) 4 points for a site with ten or more external outfalls;]

[(i1) 3 points for a site with at least five, but fewer than ten,

external outfalls;]

[(ii1) 2 points for sites with at least two, but fewer than five,

external outfalls; and]
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[(iv) 1 point for sites with one external outfall;]

[(C) Active Hazardous Waste Management Units (AHWMUSs):]

[(i) 4 points for sites with 50 or more AHWMUSs; ]

[(i1) 3 points for sites with at least 20, but fewer than 50,

AHWMUS;]

[(ii1) 2 points for sites with at least ten, but fewer than 20,

AHWMUSs; and]

[(iv) 1 point for sites with at least one but fewer than ten

AHWMUs.]

[(5) Nonattainment area points. Every site located in a nonattainment

area shall be assigned 1 point.]

(2) [(6)] Repeat violator exemption. The executive director shall designate

a person as a repeat violator as provided in this subsection, unless the executive director
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determines the nature of the violations and the conditions leading to the violations do

not warrant the designation.

(9) [(e)] Formula. The executive director shall determine a site rating based upon

the following method.

(1) Site rating. For the time period reviewed, the following calculations

shall be performed based upon the compliance history at the site.

(A) The number of major violations contained in:

(1) any adjudicated final court judgments and default

judgments, shall be multiplied by 160;

(i) any non-adjudicated final court judgments or consent

decrees without a denial of liability shall be multiplied by 140;

(i1if) any non-adjudicated final court judgments or consent
decrees containing a denial of liability, adjudicated final enforcement orders, and

default orders, shall be multiplied by 120;
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(iv) any final prohibitory emergency orders issued by the

commission shall be multiplied by 120;

(v) any agreed final enforcement orders without a denial of

liability shall be multiplied by 100; and

(vi) any agreed final enforcement orders containing a denial

of liability shall be multiplied by 80.

(B) The number of moderate violations contained in:

(1) any adjudicated final court judgments and default

judgments shall be multiplied by 115;

(i) any non-adjudicated final court judgments or consent

decrees without a denial of liability shall be multiplied by 95;

(i1if) any non-adjudicated final court judgments or consent
decrees containing a denial of liability, adjudicated final enforcement orders, and

default orders, shall be multiplied by 75;
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(iv) any agreed final enforcement orders without a denial of

liability shall be multiplied by 60; and

(v) any agreed final enforcement orders containing a denial

of liability shall be multiplied by 45.

(C) The number of minor violations contained in:

(1) any adjudicated final court judgments and default

judgments shall be multiplied by 45;

(i) any non-adjudicated final court judgments or consent

decrees without a denial of liability shall be multiplied by 35;

(iii) any non-adjudicated final court judgments or consent
decrees containing a denial of liability, adjudicated final enforcement orders, and

default orders, shall be multiplied by 25;

(iv) any agreed final enforcement orders without a denial of

liability shall be multiplied by 20; and
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(v) any agreed final enforcement orders containing a denial

of liability shall be multiplied by 15.

(D) The total number of points assigned for all resolved violations

in subparagraphs (A) - (C) of this paragraph will be reduced based on achievement of

compliance with all ordering provisions. For the first two years after the effective date

of the enforcement order(s), court judgment(s), consent decree(s), and criminal

conviction(s), the site will receive the total number of points assigned for violations in

subparagraphs (A) - (C) of this paragraph. If all violations in subparagraphs (A) - (C) of

this paragraph are resolved and compliance with all ordering provisions is achieved, for

each enforcement order(s), court judgment(s), consent decree(s), and criminal

conviction(s) ever:

(1) under two years old, the points associated with the

violations in subparagraphs (A) - (C) of this paragraph will be multiplied by 1.0;

(i) & over two years old, the points associated with the

violations in subparagraphs (A) - (C) of this paragraph will be multiplied by 0.75;

(i11) € over three years old, the points associated with the

violations in subparagraphs (A) - (C) of this paragraph will be multiplied by 0.50; and
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(iv) &) over four years old, the points associated with the

violations in subparagraphs (A) - (C) of this paragraph will be multiplied by 0.25.

(E) [(D)] The number of major violations contained in any notices

of violation shall be multiplied by 10 [5].

(E) [(E)] The number of moderate violations contained in any

notices of violation shall be multiplied by 4 [3].

(G) [(F)] The number of minor violations contained in any notices

of violation shall be multiplied by 1.

(H) [(G)] The number of counts in all criminal convictions:

(i) under Texas Water Code (TWC), 887.145, 7.152, 7.153,
7.162(a)(1) - (5), 7.163(a)(1) - (3), 7.164, 7.168 - 7.170, 7.176, 7.182, 7.183, and all felony
convictions under the Texas Penal Code, TWC, Texas Health and Safety Code (THSC),

or the United States Code (USC) shall be multiplied by 500; and
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(i) under TWC, 887.147 - 7.151, 7.154, 7.157, 7.159, 7.160,
7.162(a)(6) - (8), 7.163(a)(4), 7.165 - 7.167, 7.171, 7.177 - 7.181, and all misdemeanor

convictions under the Texas Penal Code, TWC, THSC, or the USC shall be multiplied by

250.

(D) [(H)] The number of chronic excessive emissions events shall be

multiplied by 100.

(J) [(D)] The subtotals from subparagraphs (A) - (1) [(H)] of this

paragraph shall be summed.

(K) [(3)] If the person is a repeat violator as determined under
subsection (f) [(d)] of this section, then 500 points shall be added to the total in
subparagraph (J) [(D] of this paragraph. If the person is not a repeat violator as
determined under subsection (f) [(d)] of this section, then zero points shall be added to

the total in subparagraph (J) [(1)] of this paragraph.

(L) [(K)] If the total in subparagraph (K) [(J)] of this paragraph is

greater than zero, then:
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(1) subtract 1 point from the total in subparagraph (K) [(J)]

of this paragraph for each notice of an intended audit conducted under the Audit Act

submitted to the agency during the compliance period; or

(ii) if a violation(s) was disclosed as a result of an audit
conducted under the Texas Environmental, Health, and Safety Audit Privilege
Act,(Audit Act), 75th Legislature, 1997, TEX. REV. Civ. STAT. ANN. art. 4447cc (Vernon's);
Hth-egislature1995; as amended, and the site received was-grarted immunity from an
administrative or civil penalty for that violation(s) by the agency, then the following

number(s) shall be subtracted from the total in subparagraph (K) [(J)] of this

paragraph:

(1) the number of major violations multiplied by 10
[5];

(1) the number of moderate violations multiplied by 4
[3]; and

(111) the number of minor violations multiplied by 1.
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(M) [(L)] The result of the calculations in subparagraphs (J) - (L)

[(D - (K)] of this paragraph shall be divided by the number of investigations conducted

during the compliance period multiplied by 0.1 plus [one] the number of complexity

points in subsection (e) of this section. If a site does not have any investigation points
and the subtotal from subsection (e)(1) - (3) of this section equals zero, then one default

point shall be used. Investigations that do not document any violations will be the only

ones counted in the compliance history formula. The number of investigations

multiplied by 0.1 shall be rounded up to the nearest whole number. If the value is less

than zero, then the site rating shall be assigned a value of zero. For the purposes of this
chapter, an investigation is a review or evaluation of information by the executive
director or executive director's staff or agent regarding the compliance status of a site,
excluding those investigations initiated by citizen complaints. An investigation, for the
purposes of this chapter, may take the form of a site assessment, file or record review,
compliance investigation, or other review or evaluation of information. [All sites with a

classification of "average performer by default™ are assigned 3.01 points.]

(N) [(M)] If the person receives certification of an environmental
management system (EMS) under Chapter 90 of this title (relating to Innovative
Programs [Regulatory Flexibility and Environmental Management Systems]) and has
implemented the EMS at the site for more than one year, then multiply the result in

subparagraph (M) [(L)] of this paragraph by 0.90 89, which is (1 - 0.10) and this is the
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maximum reduction that can be received for an EMS. If the person receives credit for a

voluntary pollution reduction program or for early compliance, then multiply the result

in subparagraph (M) of this paragraph by 0.95, which is (1 - 0.05) fereach-commission

supported-voluntary-pregram. The maximum reduction that a site's compliance history

may be reduced through voluntary pollution reduction programs in this subparagraph is

675 0.85, which is (1 - 0.15). If site participates in both EMS and voluntary pollution
reduction programs then the maximum reduction that a site's compliance history may
be reduced through EMS and voluntary programs in this subparagraph is 0.75, which is

(1-0.10 - 0.15).

(2) Point ranges. The executive director shall assign the site a

classification based upon the compliance history and application of the formula in

paragraph (1) of this subsection to determine a site rating, utilizing the following site

rating ranges for each classification:

(A) fewer than 0.10 points--high performer;

(B) 0.10 points to 55 [45] points--satisfactory [average] performer;

and

(C) more than 55 [45] points--unsatisfactory [poor] performer.
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(3) Mitigating factors. The executive director shall evaluate mitigating

factors for a site classified as an unsatisfactory [a poor] performer.

(A) The executive director may reclassify the site from

unsatisfactory [poor performer] to satisfactory [average] performer with 55 [45] points

based upon the following mitigating factors:

(1) other compliance history components included in

860.1(c)(10) - (12) of this title;

(i) implementation of an EMS not certified under Chapter

90 of this title at a site for more than one year,;

(iii) a person, all of whose other sites have a high or

satisfactory [average] performer classification, purchased a site with an unsatisfactory [a

poor] performer classification or became permitted to operate a site with an

unsatisfactory [a poor] performer classification if the person entered into a compliance
agreement with the executive director regarding actions to be taken to bring the site into

compliance prior to the effective date of this rule; and
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(iv) voluntarily reporting a violation to the executive director
that is not otherwise required to be reported and that is not reported under the Audit
Act FexasEnvironmental, Health.and-Safety- AuditPrivilege-Act, 74th-Legislature; 1995,
or that is reported under the Audit Act Fexas-EnvirenmentalHealth,and-Safety-Audit
Privilege-Acti4th-Legistature; 1995 but is not granted immunity from an administrative

or civil penalty for that violation(s) by the agency.

(B) When a person, all of whose other sites have a high or

satisfactory [average] performer classification, purchased a site with an unsatisfactory [a

poor] performer classification or became permitted to operate a site with an

unsatisfactory [a poor] performer classification and the person contemporaneously

entered into a compliance agreement with the executive director regarding actions to be

taken to bring the site into compliance, the executive director:

(1) shall reclassify the site from unsatisfactory [poor]

performer to satisfactory [average] performer with 55 [45] points until such time as the

next annual compliance history classification is performed; and

(i1) may, at the time of subsequent compliance history

classifications, reclassify the site from unsatisfactory [poor] performer to satisfactory
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[average] performer with 55 [45] points based upon the executive director's evaluation

of the person's compliance with the terms of the compliance agreement.

(h) [()] Person classification. The executive director shall assign a classification

to a person by adding [averaging] the complexity weighted site ratings of all the sites

owned and/or operated by that person in the State of Texas. Each site that a person is

affiliated to will receive a point value based on the compliance history rating at the site

multiplied by the percentage of complexity points that site represents of the person's

total complexity points for all sites. Each of these calculated amounts will be added

together to determine the person's compliance history rating.

(1) [(9)] Notice of classifications. Notice of person and site classifications shall be
posted on the commission's website after [within] 30 days from [after] the completion of

the classification. The notice of classification shall undergo a guality assurance, quality

control review period. An owner or operator of a site may review the pending

compliance history rating upon request by submitting a Compliance History Review

Form to the commission by August 15 each year.

860.3. Use of Compliance History.

(a) Permitting.
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(1) Permit actions subject to compliance history review. For permit
actions subject to compliance history review identified in 860.1(a) of this title (relating
to Compliance History), the agency shall consider compliance history when preparing
draft permits and when deciding whether to issue, renew, amend, modify, deny,

suspend, or revoke a permit by evaluating the person's:

(A) site-specific compliance history and classification; and

(B) aggregate compliance history and classification, especially

considering patterns of environmental compliance.

(2) Review of permit application. In the review of any application for a
new, amended, modified, or renewed permit, the executive director or commission may
require permit conditions or provisions to address an applicant's compliance history.

Unsatisfactory [Poor] performers are subject to any additional oversight necessary to

improve environmental compliance.

(3) Unsatisfactory [Poor] performers and repeat violators.
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(A) If a site is classified as an unsatisfactory [a poor] performer, the

agency shall:

(1) deny or suspend a person's authority relating to that site
to discharge under a general permit issued under Chapter 205 of this title (relating to

General Permits for Waste Discharges); and

(i1) deny a permit relating to that site for, or renewal of, a

flexible permit under Chapter 116 of this title (relating to Control of Air Pollution by

Permits for New Construction or Modification).

(B) If a site is classified as an unsatisfactory [a poor] performer,

upon application for a permit, permit renewal, modification, or amendment relating to

that site, the agency may take the following actions, including:

(1) deny or amend a solid waste management facility permit;

(i1) deny an original or renewal solid waste management

facility permit; or
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(iii) hold a hearing on an air permit amendment,

modification, or renewal, and, as a result of the hearing, deny, amend, or modify the

permit.

(C) If asite is classified as an unsatisfactory [a poor] performer or

repeat violator and the agency determines that a person’'s compliance history raises an
issue regarding the person's ability to comply with a material term of its hazardous
waste management facility permit, then the agency shall provide an opportunity to
request a contested case hearing for applications meeting the criteria in 8305.65(9)

§305-65(8) of this title (relating to Renewal).

(D) Upon application for permit renewal or amendment, the

commission may deny, modify, or amend a permit of a repeat violator.

(E) The commission shall deny an application for permit or permit
amendment when the person has an unacceptable compliance history based on
violations constituting a recurring pattern of conduct that demonstrates a consistent
disregard for the regulatory process, including a failure to make a timely and substantial
attempt to correct the violation(s). This includes violation of provisions in commission
orders or court injunctions, judgments, or decrees designed to protect human health or

the environment.
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(4) Additional use of compliance history.

(A) The commission may consider compliance history when:

(i) evaluating an application to renew or amend a permit

under Texas Water Code (TWC), Chapter 26;

(i) considering the issuance, amendment, or renewal of a

preconstruction permit, under Texas Health and Safety Code (THSC), Chapter 382; and

(iii) making a determination whether to grant, deny, revoke,

suspend, or restrict a license or registration under THSC, Chapter 401.

(B) The commission shall consider compliance history when:

(1) considering the issuance, amendment, or renewal of a

permit to discharge effluent comprised primarily of sewage or municipal waste;

(i) considering if the use or installation of an injection well

for the disposal of hazardous waste is in the public interest under TWC, Chapter 27,
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(i1i) determining whether and under which conditions a

preconstruction permit should be renewed; and

(iv) making a licensing decision on an application to process

or dispose of low-level radioactive waste from other persons.

(5) Revocation or suspension of a permit. Compliance history
classifications shall be used in commission decisions relating to the revocation or

suspension of a permit.

(6) Repeat violator permit revocation. In addition to the grounds for
revocation or suspension under TWC, 87.302 and 87.303, the commission may revoke a

permit of a repeat violator if classified as an unsatisfactory [a poor] performer, or for

cause, including:

(A) a criminal conviction classified as major under 860.2(d)(1)(E)

[(©)(1)(E)] of this title (relating to Classification);

(B) an unauthorized release, emission, or discharge of pollutants

classified as major under 860.2(d)(1)(C) [(c)(1)(C)] of this title;
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(C) repeatedly operating without required authorization; or

(D) documented falsification.

(b) Investigations. If a site is classified as an unsatisfactory [a poor] performer,

then the agency:

(1) may provide technical assistance to the person to improve the person's

compliance with applicable legal requirements;

(2) may increase the number of investigations performed at the site; and

(3) may [shall] perform any investigations unannounced.

(c) Enforcement. For enforcement decisions, the commission may address

compliance history and repeat violator issues through both penalty assessment and

technical requirements.

(1) Unsatisfactory [Poor] performers are subject to any additional

oversight necessary to improve environmental compliance.
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(2) The commission shall consider compliance history classification when

assessing an administrative penalty.

(3) The commission shall enhance an administrative penalty assessed on a

repeat violator.

(d) Participation in innovative programs. If the site is classified as an

unsatisfactory [a poor] performer, then the agency:

(1) may recommend technical assistance; or

(2) may provide assistance or oversight in development of an
environmental management system (EMS) and require specific environmental reporting

to the agency as part of the EMS; and

(3) shall prohibit that person from participating in the regulatory

flexibility program at that site. In addition, an unsatisfactory [a poor] performer is

prohibited from receiving additional regulatory incentives under its EMS until its
compliance history classification has improved to at least a satisfactory [an average]

performer.
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(e) Appeal of classification. A person or site classification may be appealed only if

the person or site is classified as either an unsatisfactory [a poor] performer, a repeat

violator, or a satisfactory [average] performer with 45 [30] points or more. An appeal

under this subsection shall be subject to the following procedures.

(1) An appeal shall be filed with the executive director no later than 45

days after notice of the classification is posted on the commission's website.

(2) An appeal shall state the grounds for the appeal and the specific relief
sought. The appeal must demonstrate that if the specific relief sought is granted, a
change in site or person classification will result. The appeal must also include all

documentation and argument in support of the appeal.

(3) Upon filing, the appellant shall serve a copy of the appeal including all
supporting documentation by certified mail, return receipt requested, as provided in

subparagraphs (A) and (B) of this paragraph.

(A) If an appeal of a person's classification is filed by a person other

than the person classified, a copy shall be served on the person classified.
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(B) If an appeal of a site classification is filed by a person other than

the permit holder(s) or the owner of the classified site, a copy shall be served on the

owner and permit holder (if different) of the classified site.

(4) Any replies to an appeal must be filed no later than 15 [ten] days after

the filing of the appeal.

(5) In response to a timely filed appeal and any replies, the executive

director may affirm or modify the classification.

(6) The executive director shall mail notice of his decision to affirm or
modify the classification to the appellant, any person filing a reply, and the persons
identified in paragraph (3)(A) and (B) of this subsection no later than 60 days after the
filing of the appeal. An appeal is automatically denied on the 61st day after the filing of

the appeal unless the executive director mails notice of his decision before that day.

(7) The executive director's decision is effective and for purposes of
judicial review, constitutes final and appealable commission action on the date the
executive director mails notice of his decision or the date the appeal is automatically

denied.
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(8) During the pendency of an appeal to the executive director or judicial

review of the executive director's decision under this subsection, the agency shall not,

for the person or site for which the classification is under appeal or judicial review:

(A) conduct an announced investigation;

(B) grant or renew a flexible permit under THSC, Chapter 382;

(C) allow participation in the regulatory flexibility program under

TWC, §5.758; or

(D) grant authority to discharge under a general permit under

TWC, §26.040(h).

(f) Corrections of classifications. The executive director, on his own motion or
the request of any person, at any time may correct any clerical errors in person or site
classifications. If a person classification is corrected, the executive director shall notify
the person whose classification has been corrected. If a site classification is corrected,
the executive director shall notify the site owner and permit holder (if different). If the
correction results in a change to a classification that is subject to appeal under

subsection (e) of this section, then an appeal may be filed no later than 45 days after
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posting of the correction on the commission's website. Clerical errors under this section

include typographical errors and mathematical errors.

(g) Compliance history evidence. Any party in a contested case hearing may
submit information pertaining to a person's compliance history, including the
underlying components of classifications, subject to the requirements of 880.127 of this
title (relating to Evidence). A person or site classification itself shall not be a contested

issue in a permitting or enforcement hearing.



ORDER ADOPTING AMENDED RULES

Docket No. 2011-1251-RUL

On June 27, 2012, the Texas Commission on Environmental Quality
(Commission) adopted amended rules in 30 TAC Chapter 60, concerning Compliance
History. The proposed rules were published for comment in the February 10, 2012 issue
of the Texas Register (37 TexReg 622).

IT IS THEREFORE ORDERED BY THE COMMISSION that the amended rules
are hereby adopted. The Commission further authorizes staff to make any non-
substantive revisions to the rules necessary to comply with Texas Register requirements.
The adopted rules and the preamble to the adopted rules are incorporated by reference in
this Order as if set forth at length verbatim in this Order.

This Order constitutes the Order of the Commission required by the
Administrative Procedure Act, Government Code, § 2001.033.

If any portion of this Order is for any reason held to be invalid by a court of
competent jurisdiction, the invalidity of any portion shall not affect the validity of the
remaining portions.

Issued date:

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryan W. Shaw, Ph.D., Chairman



Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-7563

¢ 4 ¢
22 TAC §571.63

The new rule is proposed under the authority of the Veterinary Li-
censing Act, Occupations Code, §801.151(a), which states that
the Board may adopt rules necessary to administer the chapter.

Texas Occupations Code, Chapter 801, is affected by this pro-
posal.

§571.63.  Default on Student Loan.

(a) Denial. The Board may deny an application for a license if
it receives information from an administering entity that the applicant
has defaulted on a student loan or has breached a student loan repay-
ment contract by failing to perform his or her service obligation under
the contract. The Board may rescind a denial under this subsection
upon receipt of information from an administering entity that the ap-
plicant whose application was denied is now in good standing.

(b) Renewal.

(1) The Board shall not renew a license of a licensee who
is in default of a student loan or a repayment agreement except as pro-
vided in paragraph (2) of this subsection.

(2) For a licensee in default of a loan or repayment agree-
ment, the Board shall renew the license if the licensee presents to the
board a certificate certifying that:

(A) thelicensee has entered into a repayment agreement
on the defaulted loan; or

(B) the licensee is not in default on the loan or on the
repayment agreement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2012.

TRD-201200379

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-7563

¢ ¢ ¢

22 TAC §571.65

The Texas State Board of Veterinary Medical Examiners (Board)
proposes new §571.65, concerning Default on Child Support.
The proposed new rule has been renumbered from §571.63.
Aside from minor capitalization corrections, the language of the
proposed rule is otherwise unchanged from the language that
previously appeared as §571.63.

Nicole Oria, Executive Director, has determined that for each
year of the first five years that the rule is in effect there will be
no additional costs to state or local governments as a result of

enforcing or administering the rule as proposed. Ms. Oria has
determined that there will be no reduction in costs for either state
or local governments as a result of enforcing or administering this
rule. Ms. Oria has further determined that there will be no loss
or increase in revenue to the state or to local governments as a
result of enforcing or administering the rule. Moreover, Ms. Oria
has determined that there will be no local employment impact as
a result of adoption of the proposed rule.

Ms. Oria has also determined that for each year of the first five
years the rule is in effect, the anticipated public benefit will be
to clarify the consequences for licensees who default on their
child support obligations. Ms. Oria has determined that there
will be no added economic cost to individuals required to comply
with the rule. Ms. Oria has determined that there will be no
measurable effect on small businesses and micro businesses.
There is no anticipated difference in cost of compliance between
small and large businesses.

The Texas Board of Veterinary Medical Examiners invites com-
ments on the proposed new rule from any member of the public.
A written statement should be mailed or delivered to Loris Jones,
Texas Board of Veterinary Medical Examiners, 333 Guadalupe,
Suite 3-810, Austin, Texas 78701-3942, by facsimile (FAX) to
(512) 305-7574, or by e-mail to vet.board@tbvme.state.tx.us.
Comments will be accepted for 30 days following publication in
the Texas Register.

The new rule is proposed under the authority of the Veterinary Li-
censing Act, Occupations Code, §801.151(a), which states that
the Board may adopt rules necessary to administer the chapter.

Texas Occupations Code, Chapter 801, is affected by this pro-
posal.

§3571.65. Default on Child Support.

The Board shall suspend and/or deny a renewal of a license upon receipt
of a final order suspending a license under Chapter 232 of Texas Family
Code for failure to pay child support and/or where the Office of the
Attorney General has notified the Board to suspend and/or not renew a
license for failure to pay child support.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 26,
2012.

TRD-201200380

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 305-7563
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TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 60. COMPLIANCE HISTORY
30 TAC §§60.1 - 60.3

37 TexReg 622 February 10, 2012 Texas Register



The Texas Commission on Environmental Quality (commission
or TCEQ) proposes amendments to §§60.1 - 60.3.

Background and Summary of the Factual Basis for the Proposed
Rules

The commission proposes revisions to Chapter 60 to implement
certain requirements of House Bill (HB) 2694, regarding compli-
ance history. HB 2694, 82nd Legislature, 2011, §§4.01 - 4.05
and 4.07, amended Texas Water Code (TWC), Chapter 5, Sub-
chapter Q, requiring the commission to make changes to the
compliance history rule. The purpose of this proposed rulemak-
ing is to allow the commission to use new standards instead of
the existing uniform standard for evaluating and using compli-
ance history. In addition, the proposed rulemaking modifies the
components and formula of compliance history in order to pro-
vide a more accurate measure of regulated entities' performance
and make compliance history a more effective regulatory tool.

HB 2912, 77th Legislature, 2001, §4.01, amended TWC, Chap-
ter 5, by adding Subchapter Q, TWC, §5.753, that required the
commission to "develop a uniform standard for evaluating com-
pliance history." At the time, the process for measuring or com-
paring compliance history across the commission's programs for
air, water, and waste was inconsistent. In addition to the tradi-
tional use of compliance history in permitting and enforcement
decisions, this new performance-based regulation allowed the
commission to use compliance history when determining eligi-
bility for voluntary incentive programs. The idea behind these
programs was to use compliance history to provide incentives
for regulated entities to do more to protect the environment than
law requires by making available benefits, such as regulatory
flexibility and exemptions from some inspections. In late 2001
and early 2002, TCEQ held stakeholder meetings to develop this
new system of compliance history. TCEQ interpreted the uniform
standard to mean using an identical objective formula for all en-
tities across all program areas. The compliance history system
has remained unchanged since implementation.

In calculating compliance history, TCEQ currently assigns points
for different components that when computed in an equation pro-
duce a numerical score for each regulated entity. Generally, the
lower the score, the better the classification. For instance, non-
compliance issues, such as enforcement actions taken against
a facility, adds points and proactive approaches towards com-
pliance, such as participating in voluntary programs, subtracts
points.

The commission currently recalculates compliance history
scores annually based on information from the previous five
years, and classifies regulated entities as poor, average, or
high performers. HB 2912 also required the commission to
assess the compliance history of entities for which it does not
have compliance information. The commission classifies these
entities as average by default.

Section 4.01 of HB 2694 amends TWC, §5.751 to add TWC,
Chapter 32, and Texas Health and Safety Code (THSC), Chapter
375, regarding applicability. Persons and entities covered by
those chapters will now be subject to the compliance history rule.

Section 4.04 of HB 2694 amends TWC, §5.753(a) to remove
the requirement for a uniform standard for evaluating compliance
history, and replaces the uniform standard with a standard that
ensures consistency and may account for differences among
regulated entities.

Section 4.04 of HB 2694 amends TWC, §5.753(b) to remove en-
forcement actions from other states and the federal government,
except actions by the United States Environmental Protection
Agency (EPA), as mandatory components of compliance history
and to clarify that enforcement actions from the EPA are manda-
tory components to the extent readily available to the commis-
sion.

Section 4.04 of HB 2694 amends TWC, §5.753(d) to limit the in-
clusion of notices of violation (NOV) as a mandatory component
of compliance history to NOVs one-year-old or less. In addition,
the commission must include a prominently displayed statement
emphasizing the NOV is only an allegation and not proof of an
actual violation.

Section 4.04 of HB 2694 adds TWC, §5.753(d-1) to prohibit the
commission from including a self-reported violation under Title
V of the Federal Clean Air Act as an NOV for compliance his-
tory purposes, unless the commission issues a written NOV or
the self-reported violation results in a final enforcement order or
judgment.

Section 4.05 of HB 2694 amends TWC, §5.754(a) and (e) to clar-
ify that the commission may, but is not required to, consider com-
pliance history classifications when using compliance history in
commission decisions regarding permitting, enforcement, an-
nounced inspections, and participation in innovative programs.

Section 4.05 of HB 2694 amends TWC, §5.754(b)(1) to rename
the compliance history classifications from poor, average, and
high performers to unsatisfactory, satisfactory, and high perform-
ers. The amendment clarifies that unsatisfactory performers
perform below minimal acceptable performance standards
established by the commission and that high performers have
an above-satisfactory compliance record.

Section 4.05 of HB 2694 amends TWC, §5.754(b)(2) and (d) to
allow the commission to establish a category of unclassified per-
formers for which the commission does not have adequate com-
pliance information about the site and to allow the commission
to require a compliance inspection to determine an entity's eligi-
bility for participation in a program that requires a high level of
compliance.

Section 4.05 of HB 2694 amends TWC, §5.754(b)(3) to require
the commission to consider both positive and negative factors
related to the operation, size, and complexity of the site, includ-
ing whether the site is subject to Title V of the Federal Clean Air
Act.

Section 4.05 of HB 2694 amends TWC, §5.754(c)(2) to modify
the classification of repeat violators. The commission must con-
sider the size and complexity of the site at which the violations
occurred, and limit consideration to violations of the same nature
and same environmental media that occurred in the previous five
years. The number of sites is no longer included as a criterion
for repeat violator classification.

Section 4.05 of HB 2694 amends TWC, §5.754(c)(3) to require
that compliance history classifications consider the size and
complexity of the site, including whether the site is subject to
Title V of the Federal Clean Air Act, and the potential for a vio-
lation at the site that is attributable to the nature and complexity
of the site.

Section 4.05 of HB 2694 adds TWC, §5.754(e-1) to prohibit the
amount of penalty enhancement or escalation attributed to com-
pliance history from exceeding 100% of the base penalty for an
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individual violation as determined by the commission's penalty
policy.

Section 4.05 of HB 2694 amends TWC, §5.754(h) to state that
persons classified as unsatisfactory performers are no longer
prohibited from receiving announced investigations.

Section 4.07 of HB 2694 adds TWC, §5.756(e) to require a qual-
ity assurance and control procedure, including a 30-day period
for the owner or operator of the site to review and comment
on the information, before compliance performance information
about a site may be placed on the Internet.

Section by Section Discussion
§60.1, Compliance History

The proposal amends §60.1(a) by adding TWC, Chapter 32, and
THSC, Chapter 375, as required by HB 2694.

The commission proposes revisions to §60.1(a)(6) and (7) to ad-
dress compliance histories calculated under the existing rule and
the proposed rule. HB 2694, §4.31, has a savings clause for the
commission to continue to use its current standard. The com-
mission will continue to use the version of the rule in effect at
the time the compliance history classification was calculated in
accordance with §60.1(b). For example, if an application for a
permit is received by the executive director, then the version of
Chapter 60 in effect at the time the application is received will be
the version used for compliance history purposes. Therefore,
the compliance history rating generated under the existing ver-
sion of this chapter will remain in effect for any actions applicable
under that chapter. The commission may consider new compli-
ance history information as it deems necessary.

In the existing rule, the compliance period for NOVs is five years.
The proposal amends §60.1(b) to change the compliance period
for NOVs to one year except as used in proposed §60.2(f) for
determination of repeat violator. In evaluating repeat violators,
the commission will review a five-year period for NOVs. The
compliance period remains unchanged for all other compliance
history components.

The proposal amends §60.1(c)(1), (3), (7), (9) and (13) to change
the components of compliance history.

Section §60.1(c)(1) is being revised because HB 2694 no longer
requires the commission to include consent decrees or criminal
convictions of the federal government unless they are readily
available.

The proposal amends §60.1(c)(3) to reflect the changes the
legislature made to TWC, §5.754 regarding the readily avail-
able components to be considered in compliance history. The
commission shall now consider enforcement orders, court
judgments, consent decrees, and criminal convictions relating
to environmental rules of the EPA that are readily available to
the commission as a component of compliance history. This
section has also been revised to remove from consideration
enforcement orders, court judgments, and criminal convictions
of other states as a component of compliance history in accor-
dance with HB 2694.

The proposal amends §60.1(c)(7) regarding NOVs. Under the
proposal, the components would include all written NOVs for a
period of one year from the date of issuance for each NOV. NOVs
will be considered for a five-year compliance period for determi-
nation of the repeat violator status. In the Compliance History
Report, NOVs will be preceded with the statement, "A notice of
violation represents a written allegation of a violation of a spe-

cific regulatory requirement from the commission to a regulated
entity. A notice of violation is not a final enforcement action nor
proof that a violation has actually occurred," as required by HB
2694. Information received by the commission as required by Ti-
tle V of the Federal Clean Air Act (42 United States Code (USC),
§7661 et seq.) may not be included as an NOV component of
compliance history unless the executive director issues a written
NOV. The executive director has historically evaluated deviation
reports during an investigation prior to making a compliance de-
termination. An NOV would only be issued for deviations if the
executive director's staff documented a violation. This is the cur-
rent practice of the executive director.

The proposal amends §60.1(c)(9) relating to environmental man-
agement systems (EMS) to specify that the commission will con-
sider an EMS approved under Chapter 90 as a positive compo-
nent of compliance history.

The proposal amends §60.1(c)(13) to remove the name and ad-
dress of the staff person as a compliance history component from
the rule language. While this information will continue to be on
the Compliance History Report, it is not a compliance-related
component of the compliance history.

Section 60.1(d) has remained unchanged. Change of ownership
remains a component of compliance history and any change of
ownership will be shown on the compliance history. Any previous
NOVs or orders will be assessed against new owners for the
applicable compliance period, which is consistent with how it has
been applied by the commission in the past.

§60.2, Classification

The proposal amends §60.2(a)(1) - (a)(3) to change the classifi-
cation nomenclature from high, average, and poor performers to
high, satisfactory, and unsatisfactory performers. Under the pro-
posal, a high performer has an above-satisfactory compliance
record. A satisfactory performer generally complies with en-
vironmental regulations. An unsatisfactory performer performs
below minimal acceptable performance standards established
by the commission. The change in nomenclature is present in
§60.2(g)(2)(B) and (C), (3), (3)(A), (3)(A)iii), (3)(B), (3)(B)(i), and
(if), and §60.3.(a)(2), (3), (3)(A) - (C), (6), (b), (c)(1), (d), (d)(3),
and (e). This change has been applied throughout this section
as applicable.

The legislature has revised the statute to allow the commission to
establish a category of unclassified performers, or regulated en-
tities for which the commission does not have adequate compli-
ance information about the site. The proposal amends §60.2(b)
to change the current category from "average performer by de-
fault" to "unclassified." The executive director considers any site
that does not have compliance history points attributable to vio-
lation points, chronic excessive emissions points, repeat violator
points, or self-audit points to be unclassified. Unclassified per-
formers will include sites where the executive director may not
have investigated the site in the last five years. The nomencla-
ture change removes the implication that a regulated entity with
no compliance information generally complies with environmen-
tal regulations.

The commission proposes adding §60.2(c). HB 2694 eliminates
the commission's uniform standard for evaluating compliance
history and allows the commission to account for differences
among regulated entities. HB 2694 directs the commission
to account for operation, complexity, and size of a site when
determining compliance history. In order to more effectively
compare regulated entities against those similarly situated,
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the proposal adds groupings based on the North American
Industry Classifications System (NAICS). The executive director
selected NAICS because it is a nationally recognized standard
applicable to all industries and is currently information readily
available to the commission. The executive director initially
proposes to organize regulated entities by the following groups:
1) NAICS codes 44711 and 44719, Gas Stations with Conve-
nience Stores and other Gas Stations; 2) NAICS code 32411,
Oil and Petroleum Refineries; 3) NAICS code 211, Oil and Gas
Extraction; 4) NAICS code 212, Mining; 5) NAICS code 325,
Chemical Manufacturing; 6) NAICS code 2211, Electric Power
Generation; 7) NAICS code 562212, Solid Waste Landfills; 8)
NAICS code 22132, Sewage Treatment Facilities; 9) NAICS
code 23, Construction; 10) NAICS code 3273, Cement and Con-
crete Product Manufacturing; 11) NAICS codes 5621,56221,
562213, 562219, Waste Management (exclude landfills); 12)
NAICS code 11, Agriculture, Forestry, Fishing, and Hunting;
and 13) All Other Regulated Entities. For reporting purposes,
the sites would be grouped according to their reported primary
NAICS group which reflects their primary business. The ex-
ecutive director recognizes that the use of NAICS codes is
not an exact means to determine the complexity of a site, but
that similar businesses may have similar levels of complexity.
The executive director also recognizes that the current NAICS
codes for some regulated entities are incorrect as reported to
the commission. Therefore, other readily available information,
such as complexity points gathered under proposed §60.2(e),
may also be used for reporting purposes to group similarly
complex entities.

The commission reletters existing §60.2(c) as proposed §60.2(d)
due to the inclusion of proposed §60.2(c).

The commission proposes §60.2(e), concerning complexity
points, to address the requirements of TWC, §5.754(b)(3),
which states that the commission, in classifying a person's
compliance history, must take into account both positive and
negative factors related to the operation, size, and complexity
of the site, including whether the site is subject to Title V of the
Federal Clean Air Act (USC, §7661 et seq.). HB 2694 directs
the commission to account for complexity and size for sites
when determining compliance history. In addition, HB 2694
removed the number of facilities owned or operated by a person
as a consideration for establishing criteria for classifying a
repeat violator. The proposed rule removes existing §60.2(d)(3)
relating to the number of sites in Texas owned or operated by a
person. The commission recognizes that the compliance history
of widely varying types of sites requires various means to deter-
mine overall complexity. In this proposed rule, the commission
has broadened the scope of data used to determine a site's
complexity. Data available to the commission has improved
significantly since the existing rule was written. The points as-
signed under proposed §60.2(e) are based upon criteria points
found in existing §60.2(d). The rulemaking proposes to utilize
complexity points for all sites. The term "complexity points"
includes program participation, size, and nonattainment points.
Under the existing rule, complexity points refer to those points
assigned based upon the types of permits at the site, which is
now known as "program participation" points.

In proposed §60.2(e)(1), the commission would assign every site
"program participation" points ranging from factors of four, three,
two, or one, based generally upon the site's program authoriza-
tions. A site will receive points for each of its program authoriza-
tions. As required by HB 2694, Title V Federal Operating Permits
have been added to §60.2(e)(1)(C)(i). This is not included under

the existing compliance history rule. Other program authoriza-
tions and registrations, that are not included in the existing rule,
such as Edwards Aquifer authorizations, Enclosed Structures
constructed over a closed Municipal Solid Waste (MSW) landfill
permits and registrations, Industrial Hazardous Waste registra-
tions, Medical Waste permits, Radioactive Waste storage or pro-
cessing license; Petroleum Storage Tanks registrations, Stage Il
Vapor Recovery registrations, Sludge permits or registrations,
Stormwater permits, and Uranium licenses are proposed to be
added in proposed §60.2(e)(1)(D).

Sites with permits and/or authorizations in the following program
areas including: Radioactive Waste Disposal; Hazardous or In-
dustrial Non-Hazardous Storage Processing or Disposal; MSW
Type |; Prevention of Significant Deterioration; Phase | Munic-
ipal Separate Storm Sewer System; and Texas Pollutant Dis-
charge Elimination Discharge System (TPDES) or National Pol-
lutant Discharge Elimination System (NPDES) Industrial or Mu-
nicipal Major, will receive four points for each permit type issued
to a person at a site. Sites with permits and/or authorizations
in the following program areas including: Underground Injection
Control Class I/lll; MSW Type | Arid Exempt; MSW Type IV, V, or
VI; MSW Tire Registration; and TPDES or NPDES Industrial or
Municipal Minor, will receive three points for each permit type is-
sued to a person at the site. Sites with permits and/or authoriza-
tions in the following program areas including: Title V Federal
Operating Permits; New Source Review individual permit; and
any other individual site-specific water quality permit not refer-
enced previously or any water quality general permit, will receive
two points. Other registrations and authorizations readily avail-
able to the executive director that are applicable to the compli-
ance history rule including: Edwards Aquifer; Enclosed Struc-
tures constructed over a closed MSW landfill; Industrial Haz-
ardous Waste; Medical Waste; Radioactive Waste; Petroleum
Storage Tanks; Stage Il Vapor Recovery; Sludge; Stormwater;
permit by rule requiring submission of a PI-7 under Chapter 106;
and Uranium will receive one point.

Under proposed §60.2(e)(2), the commission proposes to assign
points based upon the size of the site. Under the existing rule,
size points are addressed under §60.2(d)(4). The commission
recognizes that the point structure for size under the existing rule
is limiting and does not account for a meaningful range of size for
very complex sites. Under the existing rule, the points assigned
to size for each media ranged from one to four points which did
not allow enough degree of separation between large sites and
small sites. Under the proposed rule, the executive director has
changed the points assigned to each media for size. One mea-
sure of size is the number of points of emission, discharge, or
potential release to the environment at the site. Generally, each
of these points or facilities requires authorization which adds ad-
ditional regulatory oversight and increased complexity. The com-
mission currently has information on size through Facility Identi-
fication Numbers (FINs), Water Quality external outfalls, and Ac-
tive Hazardous Waste Management Units (AHWMU). The com-
mission is currently reviewing additional readily available data
sets for all media that may be used to more accurately represent
the size of a site.

Under the proposal, the points assigned to the size factor for
FINs will be calculated by multiplying the total number of FINs
at a site by 0.01 and rounded up to nearest whole number. The
size factor for Water Quality external outfalls and AHWMUs will
be based on the number of external outfalls and number of AH-
WMUs. A site with ten or more external outfalls or 50 or more
AHWMUs will receive ten points. A site with at least five but
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fewer than ten external outfalls or at least 20 but fewer than 50
AHWMUs will receive five points. A site with at least two, but
fewer than five external outfalls or at least ten but fewer than 20
AHWMUs will receive three points. A site with at least one ex-
ternal outfall or at least one, but fewer than ten AHWMUs will
receive one point.

The commission proposes §60.2(e)(2)(D) to assign points to
small entities. Small entities are proposed to be assigned three
points to account for the complexity that arises from being a
small entity. A small entity is defined as: a city with a population
of less than 5,000; a county with a population of less than
25,000; or a small business. A small business is defined as any
person, firm, or business which employs, by direct payroll and/or
through contract, fewer than 100 full-time employees. A busi-
ness that is a wholly owned subsidiary of a corporation shall not
qualify as a small business if the parent organization does not
qualify as a small business. The definition of small entity comes
from the TCEQ's Enforcement Standard Operating Procedures.
The commission recognizes that size alone cannot account for
the complexity that a small entity faces, and therefore proposes
to add a separate provision of size points for those entities.

Proposed §60.2(e)(3) addresses points for sites located in
nonattainment areas. Points for sites located in nonattainment
areas are in §60.2(d)(5) under the existing rule and no changes
are recommended. The commission would continue to assign
every site located in a nonattainment area one point.

HB 2694 requires changes to the way in which the commission
evaluates repeat violators. Previously, in determining whether
or not an entity was a repeat violator, the commission evaluated
all major violations that occurred during the five-year compliance
period. Under the proposed rule, in accordance with HB 2694,
the commission will limit consideration to only those violations
that are of the same nature and the same environmental me-
dia that occurred in the preceding five years. The commission
analyzed different methods to define "same nature." The com-
mission proposes to define same nature as violations that have
the same root citation at the subsection level. For example, all
rules under §334.50 (e.g. §334.50(a) or (b)(2)) would be con-
sidered same nature. If a person is determined to be a repeat
violator, the impact to the compliance history calculation remains
the same as in the existing rule and 500 points will be added to
the compliance history calculation. If the person is not a repeat
violator, then zero points will be added to the calculation.

The proposal replaces the term "criteria points" with "complexity
points" throughout §60.2(f).

The commission proposes §60.2(f)(1)(A) - (C), replacing existing
§60.2(d)(1)(A) - (C). Proposed §60.2(f)(1)(A) - (C) removes the
range of complexity points used to determine if a person is a
repeat violator, simplifying the language. Under the proposal,
a person is a repeat violator when: the site has had a major
violation(s) documented on at least two occasions and has less
than a total of nine complexity points; the site has had a major
violation(s) documented on at least three occasions and has less
than a total of 25 complexity points; or the site has had a major
violation(s) documented on at least four occasions.

The proposal moves "Repeat Violator Exemption" from existing
§60.2(d)(6) to proposed §60.2(f)(2).

The proposal moves "Formula" from existing §60.2(e) to pro-
posed §60.2(g).

The current formula used for calculating compliance history is:

Figure 1: 30 TAC Chapter 60--Preamble
The commission proposes the following revised formula:
Figure 2: 30 TAC Chapter 60--Preamble

The commission proposes §60.2(g)(1)(D) to incorporate a posi-
tive factor in the site's compliance history rating regarding com-
pliance with orders. The site will receive the full amount of vio-
lation points attributable to an order for the first two years. Two
years after the effective date of the order, if the entity is compli-
ant with all ordering provisions and has resolved all violations,
the points attributable to that order will be reduced. The reduc-
tion will be 25% for year three, 50% for year four, and 75% for
year five. The commission proposes this new reduction to en-
courage compliance and encourage maintaining compliance.

Proposed §60.2(g)(1)(E) and (F) amend the multipliers used to
calculate points assigned to violations contained in NOVs. Un-
der the proposal, major violations shall be multiplied by ten (cur-
rently five in the existing rule) and moderate violations shall be
multiplied by four (currently three in the existing rule). The com-
mission is proposing this change to ensure the weight of the vi-
olations is more appropriate.

Proposed §60.2(g)(1)(L) amends the multipliers used to calcu-
late points assigned to violations disclosed as a result of an audit
conducted under the Texas Environmental, Health, and Safety
Audit Privilege Act, 74th Legislature, 1995, as amended, and the
site was granted immunity from an administrative or civil penalty
for that violation(s) by the agency. Under the proposal, major vi-
olations shall be multiplied by ten (currently five in the existing
rule) and moderate violations shall be multiplied by four (cur-
rently three in the existing rule). The commission is proposing
this change to ensure the weight of the violations is more appro-
priate.

The commission proposes to revise existing §60.2(e)(1)(L) to
proposed §60.2(g)(1)(M) to reflect that only investigations which
do not result in a documented violation will be considered. The
number of investigations conducted during the compliance pe-
riod that do not document any violations will be multiplied by 0.1
and added to the number of complexity points in §60.2(e). In-
vestigations that do not document any violations will be the only
investigations considered in the compliance history formula. The
number of investigations that do not document any violations
multiplied by 0.1 shall be rounded up to the nearest whole num-
ber. The executive director reviewed the investigations appli-
cable to compliance history and determined that approximately
91% of all investigations do not result in documented violations.
The executive director proposes this change to further encour-
age incentives for compliance. Investigations that do not result
in documented violations more accurately reflect a positive com-
ponent of compliance history. The commission will continue its
current practice and will not include investigations that are the
result of a complaint regardless of whether or not violations are
documented.

The commission proposes to revise existing §60.2(e)(1)(M) to
proposed §60.2(g)(1)(N) to incorporate the changes made to
TWC, §5.755(b). An EMS is a way for sites to receive a reduc-
tion to their compliance history rating. The amount of reduction
for implementing an EMS has not changed and remains at 10%.
The commission proposes to add incentives for entities that par-
ticipate in other commission supported voluntary pollution reduc-
tion or early compliance programs. The commission proposes a
reduction of 5% for each of the voluntary pollution reduction or
early compliance programs applicable to a site. The total amount
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of reduction available to an entity implementing an EMS (10%)
and participating in other commission supported voluntary re-
duction or early compliance programs (5% each) is 25%. The
commission currently supports three programs: 1) Pollution Pre-
vention Site Assistance; 2) Clean Texas Voluntary Pollution Re-
duction; and 3) Compliance Commitment.

Proposed §60.2(g)(2) changes the site rating ranges for each
classification based on the proposed formula. A high performer
is defined as having fewer than 0.10 points. A satisfactory per-
former is defined as having 0.10 points to 55 points. An unsatis-
factory performer is defined as having more than 55 points.

The proposal amends existing §60.2(e)(3) to proposed
§60.2(g)(3)(A) and (B)(i) and (ii) to correspond to the new point
ranges in §60.2(g)(2). Proposed §60.2(g)(3)(A) states that the
executive director may reclassify a site with 55 points based on
the listed mitigating factors. Proposed §60.2(g)(3)(B)(i) and (ii)
states that reclassification of a site under these clauses shall be
applicable to a satisfactory performer with 55 points.

The proposal moves §60.2(f) in the existing rule to §60.2(h). Un-
der the existing rule a person classification is assigned by aver-
aging the site ratings of all the sites owned and/or operated by
that person in the State of Texas. Under the proposed rule, the
executive director would assign a classification to a person by
adding the complexity weighted site ratings of all the sites owned
and/or operated by that person in the State of Texas. Each site
that a person is affiliated to will receive a point value based on
the compliance history rating at the site multiplied by the per-
centage of complexity points that site represents of the person's
total complexity points for all sites. This is depicted in the for-
mula below.

Figure 3: 30 TAC Chapter 60--Preamble

Each of these calculated amounts will be added together to de-
termine the person's compliance history rating.

The proposal moves existing §60.2(g), to §60.2(i). The pro-
posal revises the notice of classification to incorporate changes
to TWC, §5.756. Every September 1, the executive director
calculates new person and site classification ratings for com-
pliance history. The compliance history ratings are published
on the commission's Web site 30 days after the completion of
a quality assurance, quality control (QAQC) review period con-
ducted by executive director's staff. The commission regulates
over 220,000 sites, some of which have more than one owner or
operator. The executive director will only conduct a QAQC re-
view of compliance history calculations where the person or site
has a rating above zero. A QAQC review will not be conducted
on persons or sites who rank unclassified or have a rating of
zero. TWC, §5.756 included a 30-day period for the owner or
operator of the site to review and comment on the information.
During the QAQC review, owners or operations who wish to re-
view and comment on the compliance history information must
submit a Compliance History Review Form. The Compliance
History Review Form must be submitted by August 15 of each
year and must be submitted annually to the commission. The ex-
ecutive director will publish a press release on the commission's
Web site on or about July 15 to remind the regulated commu-
nity of the compliance history QAQC review period. A person
may file an appeal of the classification in accordance with pro-
posed §60.3(e). The commission will post on the commission's
Web site the compliance history rating for a person and site on
or about November 1 of each year. The commission will still al-
low for an owner or operator of the regulated entity to submit a

correction request, in accordance with proposed §60.3(f) at any
time for review by executive director's staff.

§60.3, Use of Compliance History

This section describes activities the commission may take if a
site is classified as an unsatisfactory performer. Language in
§60.3(b)(3) is revised to reflect changes in HB 2694 which pro-
vides flexibility to the commission in conducting investigations
announced or unannounced.

The proposal amends §60.3(e) and (e)(4). Section 60.3(e) is
amended to state that a person or site classification may be ap-
pealed only if the person or site is classified as either an unsat-
isfactory performer or a satisfactory performer with 45 points or
more. The existing rule states that 30 points or more are needed
to appeal. The change is necessary based on the proposed
changes to the compliance history formula. Section 60.3(e)(4)
is amended to state that any replies to an appeal must be filed
no later than 15 days after the filing of the appeal to provide the
commission with a more reasonable amount of time to reply. The
existing rule provides ten days.

Fiscal Note: Costs to State and Local Government

Jeffrey Horvath, Analyst in the Strategic Planning and Assess-
ment section, has determined that for the first five-year period
the proposed rules are in effect, no significant fiscal implications
are anticipated for the agency and no fiscal implications are an-
ticipated for other units of state or local government as a result
of administration or enforcement of the proposed rules.

The proposed rulemaking implements certain sections of HB
2694 and relates to the use of standards for evaluating and us-
ing compliance history for entities regulated by the commission.
The proposed rules replace the uniform standard for evaluating
compliance history with a standard that ensures consistency and
may account for differences among regulated entities.

The proposed rules would clarify that enforcement actions from
the EPA are mandatory components to the extent that they are
readily available to the commission. The proposed rules would
limit the inclusion of NOVs as a mandatory component of com-
pliance history to those that are one-year-old or less and would
prohibit the commission from including a self-reported violation
under Title V of the Federal Clean Air Act as an NOV for compli-
ance history purposes, unless the commission issues a written
NQV or the self-reported violation results in a final enforcement
order or judgment. The proposed rules include subsurface area
drip disposal systems and the removal of convenience switches
as programs that are now subject to the compliance history rule.

The proposed rules would clarify that the commission may, but is
not required, to consider compliance history classifications when
using compliance history in commission decisions regarding per-
mitting, enforcement, announced inspections, and participation
in innovative programs. The proposed rules would rename the
compliance history classifications from poor, average, and high
performers to unsatisfactory, satisfactory, and high performers.
The proposed rules would allow the commission to establish a
category of unclassified performers for which the commission
does not have adequate compliance information and would allow
the commission to require a compliance inspection to determine
an entity's eligibility for participation in a program that requires a
high level of compliance.

The proposed rules would require the commission to consider

both positive and negative factors related to the operation, size,
and complexity of the site, including whether the site is subject
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to Title V of the Federal Clean Air Act. The commission must
consider the size and complexity of the site at which the viola-
tions occurred, and limit consideration to violations of the same
nature and same environmental media that occurred in the pre-
vious five years. The number of sites is no longer included as a
criterion for repeat violator classification.

The proposed rules would prohibit the amount of penalty en-
hancement or escalation attributed to compliance history from
exceeding 100% of the base penalty for an individual violation
as determined by the commission's penalty policy.

In order to implement the proposed rules, the agency will need
to modify the Consolidated Compliance and Enforcement Data
System (CCEDs), the Central Registry system, and the compli-
ance history application in order to accommodate changes to the
compliance history formula resulting from this rulemaking. The
agency Web site will need to be updated to reflect the proposed
changes. HB 2694 requires the agency to implement a quality
assurance and control procedure, including a 30-day period for
the owner or operator of the site to review and comment on the
information, before compliance performance information about
a site may be placed on the Internet. All of the aforementioned
changes are anticipated to cost the agency between $90,000
and $150,000 in fiscal year 2012 with the majority of the funds
allocated to database updates for CCEDS and Central Registry.
No additional funding was appropriated to the agency to imple-
ment the changes so the agency will use available resources.
Agency costs after fiscal year 2012 are expected to be minimal.

Public Benefits and Costs

Mr. Horvath has also determined that for each year of the first
five years the proposed rules are in effect, the public benefit
anticipated from the changes seen in the proposed rules will
be compliance with state law through the implementation of a
more effective and transparent compliance history evaluation
and classification system.

The proposed rulemaking is not expected to have fiscal implica-
tions for any individuals or businesses. Although all regulated
entities for which compliance history is currently applicable will
fall into the new classification and rating system, no components
are being added to the current formula which would result in neg-
ative consequences and the overall impact is anticipated to be
minor with no adverse fiscal impacts. The proposed rules do not
impose new regulatory requirements or fees.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules. The proposed
rules do not add new regulatory requirements or fees. Even
though regulated entities for which compliance history is cur-
rently applicable will fall into a new classification and rating sys-
tem, no components are being added to the current formula
which would result in negative consequences for small or mi-
cro-business.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules are required to comply with
state law and do not adversely affect a small or micro-business
in a material way for the first five years that the proposed rules
are in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "major
environmental rule" as defined in that statute. A "major environ-
mental rule" means a rule, the specific intent of which, is to pro-
tect the environment or reduce risks to human health from expo-
sure and that may adversely affect in a material way, the econ-
omy, a sector of the economy, productivity, competition, jobs,
the environment, or the public health and safety of the state or a
sector of the state because the rulemaking merely adds the new
requirements relating to the components of compliance history.
The commission has determined that the proposed rulemaking
does not fall under the definition of a "major environmental rule"
because the proposed amendments are primarily designed to
clarify the existing regulatory requirements and implement the
statutory provisions. The primary purpose of the proposed rule-
making is to implement HB 2694, 82nd Legislature, 2011, §§4.01
- 4.05 and 4.07, which amended TWC, Chapter 5, Subchapter
Q, requiring changes to the compliance history rule. The pro-
posed rulemaking revises the standards for use and evaluation
of compliance history.

Furthermore, the proposed rulemaking does not meet any of the
four applicability requirements listed in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225(a), only
applies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking does not
meet any of these four applicability requirements because this
rulemaking: 1) does not exceed any standard set by federal law;
2) does not exceed the requirements of state law; 3) does not
exceed a requirement of a delegation agreement or contract be-
tween the state and an agency or representative of the federal
government to implement any state and federal program; and 4)
is not proposed solely under the general powers of the agency,
but rather under specific authorizing statutes as referenced in
the Statutory Authority section of this preamble.

Takings Impact Assessment

The commission evaluated the proposed rules and performed
an assessment of whether these proposed rules constitute a tak-
ings under Texas Government Code, Chapter 2007. The specific
purpose of the rules is to implement the statutory provisions of
TWC, §§5.751 - 5.754 and 5.756. The proposed rules provide
for standards for evaluating and using compliance history.

Promulgation and enforcement of the proposed amendments
would constitute neither a statutory nor a constitutional taking of
private real property. Specifically, the proposed regulations do
not affect a landowner's rights in real property because the clar-
ification in the rulemaking does not burden (constitutionally) nor
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restrict or limit the owner's right to property and reduce its value
by 25% or more beyond that which would exist in the absence
of the proposed clarification of the regulations. In other words,
there are no burdens imposed on private real property under this
rulemaking because they only establish a new procedural mech-
anism for compliance history. Therefore, the proposed rules do
not have any impact on the use or enjoyment of private real prop-
erty, and there would be no reduction in value of property as a
result of this rulemaking.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
that the proposal is subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act, Texas Natural Resources Code, §§33.201 et seq., and
therefore must be consistent with all applicable CMP goals
and policies. The commission conducted a consistency de-
termination for the proposed rules in accordance with Coastal
Coordination Act Implementation Rules, 31 TAC §505.22 and
found the proposed rulemaking is consistent with the applicable
CMP goals and policies.

CMP goals applicable to the rule include: 31 TAC §501.12(1),
to protect, preserve, restore, and enhance the diversity, quality,
quantity, functions, and values of coastal natural resource areas
(CNRAs); 31 TAC §501.12(2), to ensure sound management of
all coastal resources by allowing for compatible economic devel-
opment and multiple human uses of the coastal zone; 31 TAC
§501.12(3), to minimize loss of human life and property due to
the impairment and loss of protective features of CNRAs; 31
TAC §501.12(5), to balance the benefits from economic develop-
ment and multiple human uses of the coastal zone, the benefits
from protecting, preserving, restoring, and enhancing CNRAs,
the benefits from minimizing loss of human life and property, and
the benefits from public access to and enjoyment of the coastal
zone; 31 TAC §501.12(6), to coordinate agency and subdivision
decision-making affecting CNRAs by establishing clear, objec-
tive policies for the management of CNRAs; 31 TAC §501.12(7),
to make agency and subdivision decision-making affecting CN-
RAs efficient by identifying and addressing duplication and con-
flicts among local, state, and federal regulatory and other pro-
grams for the management of CNRAs; and 31 TAC §501.12(8),
to make agency and subdivision decision-making affecting CN-
RAs more effective by employing the most comprehensive, ac-
curate, and reliable information and scientific data available and
by developing, distributing for public comment, and maintaining
a coordinated, publicly accessible geographic information sys-
tem of maps of the coastal zone and CNRAs at the earliest pos-
sible date. The commission has reviewed these rules for consis-
tency with applicable goals of the CMP and determined that the
rules are consistent with the intent of the applicable goals and
will not result in any significant adverse effect to CNRAs.

CMP policies applicable to the proposed rules include: 31 TAC
§501.19, Construction and Operation of Solid Waste Treatment,
Storage, and Disposal Facilities; 31 TAC §501.20, Prevention,
Response, and Remediation of Oil Spills; 31 TAC §501.21,
Discharge of Municipal and Industrial Wastewater to Coastal
Waters; 31 TAC §501.22, Nonpoint Source (NPS) Water Pol-
lution; 31 TAC §501.23, Development in Critical Areas; 31
TAC §501.25, Dredging and Dredged Material Disposal and
Placement; 31 TAC §501.28, Development Within Coastal
Barrier Resource System Units and Otherwise Protected Areas
on Coastal Barriers; and 31 TAC §501.32, Emission of Air
Pollutants. This rulemaking does not relax existing standards

for issuing permits related to the construction and operation
of solid waste treatment, storage, and disposal facilities in the
coastal zone or for governing the prevention of, response to,
and remediation of coastal oil spills. This rulemaking does not
relax existing commission rules and regulations governing the
discharge of municipal and industrial wastewater to coastal
waters, nor does it affect the requirement that the agency
consult with the Department of State Health Services regard-
ing wastewater discharges that could significantly adversely
affect oyster reefs. This rulemaking does not relax the existing
requirements that state agencies and subdivisions with the au-
thority to manage NPS pollution cooperate in the development
and implementation of a coordinated program to reduce NPS
pollution in order to restore and protect coastal waters. Further,
it does not relax existing requirements applicable: to areas with
the potential to develop agricultural or silvicultural NPS water
quality problems; to on-site disposal systems; to underground
storage tanks; or to Texas Pollutant Discharge Elimination
System permits for storm water discharges. This rulemaking
does not relax the standards related to dredging, the discharge
of dredge material, compensatory mitigation, and authorization
of development in critical areas or to dredging, the discharge,
disposal, and placement of dredged material, compensatory
mitigation, and the authorization of development in critical areas.
This rulemaking does not relax existing standards for issuing
permits related to development of infrastructure within Coastal
Barrier Resource System Units and Otherwise Protected Areas.
Rather, the intent of the rulemaking is to increase compliance
with existing standards and rule requirements. This rulemaking
has been conducted consistent with the THSC, Chapter 382.
Promulgation and enforcement of these rules will not violate
(exceed) any standards identified in the applicable CMP goals
and policies.

As required by §281.45(a)(3) and 31 TAC §505.11(b)(2), relat-
ing to actions and rules subject to the CMP, commission rules
governing air pollutant emissions must be consistent with the
applicable goals and policies of the CMP. The commission re-
viewed the rulemaking for consistency with the CMP goals and
policies in accordance with the rules of the Coastal Coordina-
tion Council, and determined that the rulemaking is consistent
with the applicable CMP goals and policies. The CMP goal ap-
plicable to this rulemaking is the goal to protect, preserve, and
enhance the diversity, quality, quantity, functions, and values of
CNRAs (31 TAC §501.12(l)). The CMP policy applicable to this
rulemaking is the policy (31 TAC §501.32) that commission rules
comply with federal regulations in 40 Code of Federal Regula-
tions (CFR) to protect and enhance air quality in the coastal area
(31 TAC §501.32).

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on March 6, 2012 at 10:00 a.m. in Building E, Room 201S,
at the commission's central office located at 12100 Park 35 Cir-
cle. The hearing is structured for the receipt of oral or written
comments by interested persons. The commission is interested
in all comments related to this proposed rulemaking and specifi-
cally requests comments on proposed §60.2(e)(2) with regard to
how the agency can account for various sized regulated entities
within program areas or media other than those program areas
or media currently contemplated by the proposed rule language.
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Individuals may present oral statements when called upon in or-
der of registration. Open discussion will not be permitted during
the hearing; however, commission staff members will be avail-
able to discuss the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services at (512) 239-1802. Re-
quests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Michael Parrish, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http://wwwb.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should refer-
ence Rule Project Number 2011-032-060-CE. The comment
period closes March 12, 2012. Copies of the proposed rule-
making can be obtained from the commission's Web site at
http://www.tceq.texas.gov/nav/rules/propose_adopt.html.  For
further information, please contact David Van Soest, Office of
Compliance and Enforcement at (512) 239-0468.

Statutory Authority

House Bill 2694 granted rulemaking authority to the commission
under Texas Water Code (TWC), §5.754 to establish a set of
standards for the classification and use of compliance history.
The amendments are proposed under Texas Health and Safety
Code (THSC), §361.017 and §361.024, which provide the com-
mission with authority to adopt rules necessary to carry out its
power and duties under the Texas Solid Waste Disposal Act;
THSC, §382.017, which provides the commission with the au-
thority to adopt rules consistent with the policy and purposes of
the Texas Clean Air Act; and THSC, §401.051, which provides
the commission with authority to adopt rules and guidelines re-
lating to the control of sources of radiation under the Texas Ra-
diation Control Act. The amendments are also authorized under
TWC, §5.103, which provides the commission with authority to
adopt any rules necessary to carry out its powers and duties un-
der this code and other laws of this state and to adopt rules re-
pealing any statement of general applicability that interprets law
or policy; and TWC, §5.105, which authorizes the commission
to establish and approve all general policy of the commission by
rule.

The proposed amendments implement TWC, §§5.751 - 5.754
and 5.756, relating to the standard for evaluating compliance
history.

$§60.1.  Compliance History.

(a) Applicability. The provisions of this chapter are applica-
ble to all persons subject to the requirements of Texas Water Code
(TWC), Chapters 26, [and] 27, and 32 and Texas Health and Safety
Code (THSC), Chapters 361, 375, 382, and 401.

(1) Specifically, the agency will utilize compliance history
when making decisions regarding:

(A) the issuance, renewal, amendment, modification,
denial, suspension, or revocation of a permit;

(B) enforcement;
(C) the use of announced investigations; and

(D) participation in innovative programs.

(2) For purposes of this chapter, the term "permit" means
licenses, certificates, registrations, approvals, permits by rule, standard
permits, or other forms of authorization.

(3) Withrespect to authorizations, this chapter only applies
to forms of authorization, including temporary authorizations, that re-
quire some level of notification to the agency, and which, after receipt
by the agency, requires the agency to make a substantive review of and
approval or disapproval of the authorization required in the notifica-
tion or submittal. For the purposes of this rule, "substantive review
of and approval or disapproval" means action by the agency to deter-
mine, prior to issuance of the requested authorization, and based on the
notification or other submittal, whether the person making the notifica-
tion has satisfied statutory or regulatory criteria that are prerequisites
to issuance of such authorization. The term "substantive review or re-
sponse" does not include confirmation of receipt of a submittal.

(4) Notwithstanding paragraphs (2) and (3) of this subsec-
tion, this chapter does not apply to certain permit actions such as:

(A) voluntary permit revocations;

(B) minor amendments and nonsubstantive corrections
to permits;

(C) Texas pollutant discharge elimination system and
underground injection control minor permit modifications;

(D) Class 1 solid waste modifications, except for
changes in ownership;

(E) municipal solid waste Class I modifications, except
for temporary authorizations and municipal solid waste Class I modi-
fications requiring public notice;

(F) permit alterations;
(G) administrative revisions; and

(H) air quality new source review permit amendments
which meet the criteria of §39.402(a)(3)(A) - (C) and (5)(A) - (C) of
this title (relating to Applicability to Air Quality Permits and Permit
Amendments) and minor permit revisions under Chapter 122 of this
title (relating to Federal Operating Permits Program).

(5) Further, this chapter does not apply to occupational li-
censing programs under the jurisdiction of the commission.

(6) Not later than September 1, 2012 [Beginning Eebruary

1,2002], the executive director shall develop compliance histories with
the components specified in this chapter. Until the commission adopts
that method, the executive director shall continue in effect the standards
and use of compliance history for any action (permitting, enforcement,
or otherwise) that were in effect before September 1, 2012.

(7) Beginning September 1, 2012 [2002], this chapter shall
apply to the use of compliance history in agency decisions relating to:

(A) applications submitted on or after this date for the
issuance, amendment, modification, or renewal of permits;

(B) inspections and flexible permitting;

(C) a proceeding that is initiated or an action that is
brought on or after this date for the suspension or revocation of a per-
mit or the imposition of a penalty in a matter under the jurisdiction of
the commission; and

(D) applications submitted on or after this date for other
forms of authorization, or participation in an innovative program, ex-
cept for flexible permitting.
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(8) If a motion for reconsideration or a motion to overturn
is filed under §50.39 or §50.139 of this title (relating to Motion for Re-
consideration; and Motion to Overturn Executive Director's Decision)
with respect to any of the actions listed in paragraph (4) of this sub-
section, and is set for commission agenda, a compliance history shall
be prepared by the executive director and filed with the Office of the
Chief Clerk no later than six days before the Motion is considered on
the commission agenda.

(b) Compliance period. The compliance history period in-
cludes the five years prior to the date the permit application is received
by the executive director; the five-year period preceding the date of
initiating an enforcement action with an initial enforcement settlement
offer or the filing date of an Executive Director's Preliminary Report,
whichever occurs first; for purposes of determining whether an an-
nounced investigation is appropriate, the five-year period preceding
an investigation; or the five years prior to the date the application for
participation in an innovative program is received by the executive
director. The compliance history period may be extended beyond the
date the application for the permit or participation in an innovative
program is received by the executive director, up through completion
of review of the application. Except as used in §60.2(f) of this title
(relating to Classification) for determination of repeat violator, notices
of violation may only be used as a component of compliance history
for a period not to exceed one year from the date of issuance.

(c) Components. The compliance history shall include multi-
media compliance-related information about a person, specific to the
site which is under review, as well as other sites which are owned or
operated by the same person. The components are:

(1) [eny final] enforcement orders, court judgments,
[consent deerees;] and criminal convictions of this state [and the
federal government] relating to compliance with applicable legal
requirements under the jurisdiction of the commission [er the United
States Environmental Protection Ageney]. "Applicable legal require-
ment" means an environmental law, regulation, permit, order, consent
decree, or other requirement;

(2) notwithstanding any other provision of the TWC, or-
ders developed under TWC, §7.070 and approved by the commission
on or after February 1, 2002;

(3) to the extent readily available to the executive director,
[final] enforcement orders, court judgments, consent decrees, and crim-
inal convictions relating to violations of environmental rules [laws] of
the United States Environmental Protection Agency [ether states];

(4) chronic excessive emissions events. For purposes of
this chapter, the term "emissions event" is the same as defined in THSC,
§382.0215(a);

(5) any information required by law or any compliance-re-
lated requirement necessary to maintain federal program authorization;

(6) the dates of investigations;

(7) all written notices of violation for a period not to ex-
ceed one year from the date of issuance of each notice of violation,
including written notification of a violation from a regulated person,
issued on or after September 1, 1999, except for those administratively
determined to be without merit [and speeifying each vielation of a state
environmental law, regulation; permit; order; consent deeree; or other
requirement];

(8) the date of letters notifying the executive director of an
intended audit conducted and any violations disclosed under the Texas
Environmental, Health, and Safety Audit Privilege Act, 74th Legisla-
ture, 1995;

(9) an [the type of] environmental management system un-
der Chapter 90 of this title (relating to Innovative Programs) [systems],
if any, used for environmental compliance;

(10) any voluntary on-site compliance assessments con-
ducted by the executive director under a special assistance program;

(11) participation in a voluntary pollution reduction pro-
gram; and

(12) a description of early compliance with or offer of a
product that meets future state or federal government environmental
requirements.[; ane]

[(13) the name and telephone number of an agency staff
person to contact for additional information regarding compliance his-
tory-}

(d) Change in ownership. In addition to the requirements in
subsections (b) and (c) of this section, if ownership of the site changed
during the five-year compliance period, a distinction of compliance his-
tory of the site under each owner during that five-year period shall be
made. Specifically, for any part of the compliance period that involves
a previous owner, the compliance history will include only the site un-
der review. For the purposes of this rule, a change in operator shall be
considered a change in ownership if the operator is a co-permittee.

§60.2.  Classification.

(a) Classifications. Beginning September 1, 2002, the execu-
tive director shall evaluate the compliance history of each site and clas-
sify each site and person as needed for the actions listed in §60.1(a)(1)
of this title (relating to Compliance History). On September 1, 2003,
and annually thereafter, the executive director shall evaluate the com-
pliance history of each site, and classify each site and person. For the
purposes of classification in this chapter, and except with regard to
portable units, "site" means all regulated units, facilities, equipment,
structures, or sources at one street address or location that are owned
or operated by the same person. Site includes any property identified
in the permit or used in connection with the regulated activity at the
same street address or location. A "site" for a portable regulated unit
or facility is any location where the unit or facility is or has operated.
Each site and person shall be classified as:

(1) a high performer, which has an above-satisfactory
[@verage] compliance record,;

(2) asatisfactory [an average] performer, which generally
complies with environmental regulations; or

(3) an unsatisfactory [a peer] performer, which performs
below minimal acceptable performance standards established by the

commission [average].

(b) Inadequate information. For purposes of this rule, "inade-
quate information" shall be defined as no compliance information. If
there is no compliance information about the site at the time the exec-
utive director develops the compliance history classification, then the
classification shall be designated as "unclassified." [average performer
by default"] The executive director may conduct an investigation to
develop a compliance history.

(c) Groupings. Sites will be divided into groupings based on
North American Industry Classifications Systems (NAICS) codes or
other information available to the executive director.

(d) [€e)] Major, moderate, and minor violations. In classify-
ing a site's compliance history, the executive director shall determine
whether a documented violation of an applicable legal requirement is
of major, moderate, or minor significance.

(1) Major violations are:
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(A) a violation of a commission enforcement order,
court order, or consent decree;

(B) operating without required authorization or using a
facility that does not possess required authorization;

(C) an unauthorized release, emission, or discharge of
pollutants that caused, or occurred at levels or volumes sufficient to
cause, adverse effects on human health, safety, or the environment;

(D) falsification of data, documents, or reports; and

(E) any violation included in a criminal conviction,
which required the prosecutor to prove a culpable mental state or a
level of intent to secure the conviction.

(2) Moderate violations are:

(A) complete or substantial failure to monitor, analyze,
or test a release, emission, or discharge, as required by a commission
rule or permit;

(B) complete or substantial failure to submit or main-
tain records, as required by a commission rule or permit;

(C) not having an operator whose level of license, cer-
tification, or other authorization is adequate to meet applicable rule re-
quirements;

(D) any unauthorized release, emission, or discharge of
pollutants that is not classified as a major violation;

(E) complete or substantial failure to conduct a unit or
facility inspection, as required by a commission rule or permit;

(F) any violation included in a criminal conviction, for
a strict liability offense, in which the statute plainly dispenses with any
intent element needed to be proven to secure the conviction; and

(G) maintaining or operating regulated units, facilities,
equipment, structures, or sources in a manner that could cause an unau-
thorized or noncompliant release, emission, or discharge of pollutants.

(3) Minor violations are:

(A) performing most, but not all, of a monitoring or
testing requirement, including required unit or facility inspections;

(B) performing most, but not all, of an analysis or waste
characterization requirement;

(C) performing most, but not all, of a requirement ad-
dressing the submittal or maintenance of required data, documents, no-
tifications, plans, or reports; and

(D) maintaining or operating regulated units, facilities,
equipment, structures, or sources in a manner not otherwise classified
as moderate.

(e) Complexity Points. Allsites classified shall have complex-
ity points as follows:

(1) Program Participation Points. A site shall be assigned
Program Participation Points based upon its types of authorizations, as
follows:

(A) four points for each permit type listed in clauses (i)
- (vi) of this subparagraph issued to a person at a site:

(i) Radioactive Waste Disposal,;

(ii) Hazardous or Industrial Non-Hazardous Storage
Processing or Disposal;

(iii) Municipal Solid Waste Type I,

(iv) Prevention of Significant Deterioration;

(v) Phase I--Municipal Separate Storm Sewer Sys-

tem; and

(vi) Texas Pollutant Discharge Elimination Sys-
tem (TPDES) or National Pollutant Discharge Elimination System
(NPDES) Industrial or Municipal Major;

(B) three points for each type of authorization listed in
clauses (i) - (v) of this subparagraph issued to a person at a site:

(i) Underground Injection Control Class I/I11;
(ii) Municipal Solid Waste Type I AE;
(iii) Municipal Solid Waste Type 1V, V, or VI;

(iv) Municipal Solid Waste Tire Registration; and
(v) TPDES or NPDES Industrial or Municipal Mi-

nor;

(C) two points for each permit type listed in clauses (i)
and (iii) of this subparagraph issued to a person at a site or utilized by
a person at a site:

(i) Title V Federal Operating Permit;

(ii) New Source Review individual permit; and

(iii) _any other individual site-specific water quality
permit not referenced in subparagraph (A) or (B) of this paragraph or
any water quality general permit;

(D) one point for each type of authorization listed in
clauses (i) - (xii) of this subparagraph issued to a person at a site or
utilized by a person at a site:

(i) Edwards Aquifer registration;

(ii) Enclosed Structure permit or registration relat-
ing to the use of land over a closed Municipal Solid Waste landfill;

(iii) Industrial Hazardous Waste registration;

(iv) Medical Waste permit;

(v) _ Other types of Municipal Solid Waste permits or
registrations not listed in subparagraphs (A) - (C) of this paragraph;

(vi) _Petroleum Storage Tank registration;

(vii) Radioactive Waste Storage or Processing

license;

(viii) _Sludge registration or permit;

(ix) Stage II Vapor Recovery registration;

(x) Stormwater permit;

(xi) Permit by Rule requiring submission of a PI-7
under Chapter 106 of this title (relating to Permits by Rule); and

(xii) Uranium license.

(2) Size. Every site shall be assigned points based upon
size as determined by the following:

(A) Facility Identification Numbers (FINs): The total
number of FINS at a site will be multiplied by 0.01 and rounded up to
the nearest whole number.

(B) Water Quality external outfalls:

(i) 10 points for a site with ten or more external out-

falls;
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(ii) 5 points for a site with at least five, but fewer
than ten, external outfalls;

(iii) 3 points for sites with at least two, but fewer
than five, external outfalls; and

(iv) 1 point for sites with one external outfall;

(C) Active Hazardous Waste Management Units (AH-

(i) 10 points for sites with 50 or more AHWMU;

(ii) 5 points for sites with at least 20, but fewer than
50, AHWMUs;

(iii) 3 points for sites with at least ten, but fewer than
20, AHWMUs; and

(iv) 1 point for sites with at least one but fewer than
ten AHWMU .

(D) Small Entities shall receive 3 points. A small entity
is defined as: a city with a population of less than 5,000; a county with
a population of less than 25,000; or a small business. A small business
is defined as any person, firm, or business which employs, by direct
payroll and/or through contract, fewer than 100 full-time employees.
A business that is a wholly owned subsidiary of a corporation shall not
qualify as a small business if the parent organization does not qualify
as a small business.

(3) Nonattainment area points.
nonattainment area shall be assigned 1 point.

Every site located in a

(4) The subtotals from paragraphs (1) - (3) of this subsec-
tion shall be summed.

(D) [(d)] Repeat violator.

(1) Repeat violator criteria. A person may be classified as
a repeat violator at a site when, on multiple, separate occasions, [&]
major violations of the same nature and the same environmental media
[vielatiens(s)] occurs during the preceding five-year compliance period
as provided in subparagraphs (A) - (C) of this paragraph. Same nature
is defined as violations that have the same root citation at the subsection
level. For example, all rules under §334.50 of this title (relating to
Release Detection) (e.g. §334.50(a) or (b)(2) of this title) would be
considered same nature. The total complexity [eﬁteﬁa] points for a
site equals the sum of points assigned to a specific site in subsection

(e) [paragraphs 2) - {5)] of this section [subseetion]. A person is a

repeat violator at a site when:

(A) the site has had a major violation(s) documented on
at least two occasions and has less than a total of 9 complexity [eriteria]
points ranging from 0 to §;

(B) the site has had a major violation(s) documented
on at least three occasions and has less than a total of 25 complexity
[eriteria] points ranging from 9 to 24; or

(C) the site has had a major violation(s) documented on
at least four occasions [and has tetal eriteria points greater than 24].

ity points based upen its types of permits; as follows:}
HA) four peints for each permit type listed in elauses ()
- {vi) of this subparagraph issued to a person at a site:}
# Radioactive Waste Disposak}
[(ii) Hazardous or Industrial Non-Hazardous Stor-
age Processing or Disposal;]

L) ¥ on of Sicnif I ioration:]

f(v) Phase I--Municipal Separate Storm Sewer Sys-
tem; and}
%m(—TBDES}erN&HeﬂalPeﬁumﬂ%DisehﬁgeEhmﬂﬂﬂeﬂs’fﬁem
NPDES) Industrial or Municipal Major:}

{B) three points for each permit type listed in elauses
) - ) of this subparagraph issued to a person at a site:}

/(i) Municipal Solid Waste Type I AE:]

it Munieipal Selid Waste Type 1V; V; or Vi}

f(v) TPDES or NPDES Industrial or Municipal Mi-
nox}

HE) +two peints for each permit type listed in elauses ()
and (i) of this subparagraph issued to a person at a site or utilized by a
person at a site:}
by rule requiring submission of a PI-7 under Chapter 106 of this title
{relating to Permits by Rule); and]

[6ii) any other individual si 5 n
permit not referenced in subparagraph (A) or (B) of this paragraph or
ass&gnedbasedeﬂfheﬂ&mberefsﬁesmT@easawnederepem{edby
a person:|

fA) 1 peint when a person owns or operates one site
only;]

HB) 2 peints when a person owns or operates two sites
only:]

HE) 3 peints when a person owns or operates three sites
only;]

D) 4 peints when a persen owns or operates four sites
only;]

HE) 5 peints when a persen owns or operates five sites
only;]

) 6 points when a persen ewns or operates six to ten

HGS) 7 peints when a person owns or operates H to 100

HH) 8 points when a person owns or operates more than
100 sites.]

f4) Size: Every site shall be assigned peints based upon
size as determined by the folowing:}

fA) Faeility Identification Numbers (FINs):]
£+ 4 points for sites with 600 er mere FINs:}
(i) 3 points for sites with at least 110, but fewer
than 600, FINs:]

i) 2 peints for sites with at least 44; but fewer than
HO; FINs; and]
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Hiv) 1 peint for sites with at least one but fewer than
44 FINs:]
i)} 4 peints for a site with ten or more external out-
falls;]
i) 3 poeints for a site with at least five; but fewer
than ten; external :
than five; external outfalls: and}
fiv) 1 peint for sites with one external eutfall:}
HE) Aetive Hazardous Waste Management Units (AH-
WMUs):]
£ 4 peints for sites with 50 or more AHWMUs:}
[(ii) 3 points for sites with at least 20, but fewer than
than 20, AHWMUs; and]
fv) 1 point for sites with at least one but fewer than
ten AHWMUs.]
H5) Neonattainment area points: Every site located in a
neonattainment area shall be assigned 1 poeint]
(2) [€6)] Repeat violator exemption. The executive direc-
tor shall designate a person as a repeat violator as provided in this sub-
section, unless the executive director determines the nature of the vio-

lations and the conditions leading to the violations do not warrant the
designation.

(g) [€e)] Formula. The executive director shall determine a site
rating based upon the following method.

(1) Site rating. For the time period reviewed, the following
calculations shall be performed based upon the compliance history at
the site.

(A) The number of major violations contained in:

(i) any adjudicated final court judgments and default
judgments, shall be multiplied by 160;

(ii) any non-adjudicated final court judgments or
consent decrees without a denial of liability shall be multiplied by 140;

(iiij) any non-adjudicated final court judgments
or consent decrees containing a denial of liability, adjudicated final
enforcement orders, and default orders, shall be multiplied by 120;

(iv) any final prohibitory emergency orders issued
by the commission shall be multiplied by 120;

(v) any agreed final enforcement orders without a
denial of liability shall be multiplied by 100; and

(vi) any agreed final enforcement orders containing
a denial of liability shall be multiplied by 80.

(B) The number of moderate violations contained in:

(i) any adjudicated final court judgments and default
judgments shall be multiplied by 115;

(ii) any non-adjudicated final court judgments or
consent decrees without a denial of liability shall be multiplied by 95;

(iii) any non-adjudicated final court judgments
or consent decrees containing a denial of liability, adjudicated final
enforcement orders, and default orders, shall be multiplied by 75;

(iv) any agreed final enforcement orders without a
denial of liability shall be multiplied by 60; and

(v) any agreed final enforcement orders containing a
denial of liability shall be multiplied by 45.

(C) The number of minor violations contained in:

(i) any adjudicated final court judgments and default
judgments shall be multiplied by 45;

(i) any non-adjudicated final court judgments or
consent decrees without a denial of liability shall be multiplied by 35;

(iii) any non-adjudicated final court judgments
or consent decrees containing a denial of liability, adjudicated final
enforcement orders, and default orders, shall be multiplied by 25;

(iv) any agreed final enforcement orders without a
denial of liability shall be multiplied by 20; and

(v) any agreed final enforcement orders containing a
denial of liability shall be multiplied by 15.

(D) The total number of points assigned for all resolved
violations in subparagraphs (A) - (C) of this paragraph will be reduced
based on achievement of compliance with all ordering provisions. For
the first two years after the effective date of the enforcement order(s),
court judgment(s), consent decree(s), and criminal conviction(s), the
site will receive the total number of points assigned for violations in
subparagraphs (A) - (C) of this paragraph. If all violations in subpara-
graphs (A) - (C) of this paragraph are resolved and compliance with all
ordering provisions is achieved, for each enforcement order(s), court
judgment(s), consent decree(s), and criminal conviction(s) over:

(i) two years old, the points associated with the vio-
lations in subparagraphs (A) - (C) of this paragraph will be multiplied
by 0.75;

(ii) three years old, the points associated with the vi-
olations in subparagraphs (A) - (C) of this paragraph will be multiplied
by 0.50; and

(iii)  four years old, the points associated with the vi-
olations in subparagraphs (A) - (C) of this paragraph will be multiplied
by 0.25.

(E) [¥®)] The number of major violations contained in
any notices of violation shall be multiplied by 10 [5].

(F) [€E)] The number of moderate violations contained
in any notices of violation shall be multiplied by 4 [3].

(G) [®] The number of minor violations contained in
any notices of violation shall be multiplied by 1.

(H) [&)] The number of counts in all criminal convic-
tions:

(i) under Texas Water Code (TWC), §§7.145,7.152,
7.153,7.162(a)(1) - (5), 7.163(a)(1) - (3), 7.164, 7.168 - 7.170, 7.176,
7.182, 7.183, and all felony convictions under the Texas Penal Code,
TWC, Texas Health and Safety Code (THSC), or the United States
Code (USC) shall be multiplied by 500; and

(i) under TWC, §§7.147 - 7.151, 7.154, 7.157,
7.159,7.160, 7.162(a)(6) - (8), 7.163(a)(4), 7.165-7.167,7.171,7.177
- 7.181, and all misdemeanor convictions under the Texas Penal Code,
TWC, THSC, or the USC shall be multiplied by 250.
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(I) [€H] The number of chronic excessive emissions
events shall be multiplied by 100.

(J) [D] The subtotals from subparagraphs (A) - (I) [(H)]
of this paragraph shall be summed.

(K) [®]Ifthe person is a repeat violator as determined
under subsection (f) [¢d}] of this section, then 500 points shall be added
to the total in subparagraph (J) [(D] of this paragraph. If the person is
not a repeat violator as determined under subsection (f) [¢d}] of this
section, then zero points shall be added to the total in subparagraph (J)
[D] of this paragraph.

(L) [)] If the total in subparagraph (K) [(P] of this
paragraph is greater than zero, then:

(i) subtract 1 point from the total in subparagraph
(K) [P] of this paragraph for each notice of an intended audit submitted
to the agency during the compliance period; or

(ii) if a violation(s) was disclosed as a result of an
audit conducted under the Texas Environmental, Health, and Safety
Audit Privilege Act, 74th Legislature, 1995, as amended, and the site
was granted immunity from an administrative or civil penalty for that
violation(s) by the agency, then the following number(s) shall be sub-
tracted from the total in subparagraph (K) [(3)] of this paragraph:

(1) the number of major violations multiplied by
10 [5];

(II) the number of moderate violations multi-
plied by 4 [3]; and

(1II)  the number of minor violations multiplied
by 1.

(M) [65)] The result of the calculations in subpara-
graphs (J) - (L) [ - ()] of this paragraph shall be divided by the
number of investigations conducted during the compliance period
multiplied by 0.1 plus the number of complexity points in subsection
(e) of this section. Investigations that do not document any violations

(A) fewer than 0.10 points--high performer;

(B) 0.10 points to 55 [45] points--satisfactory [average]
performer; and

(C) more than 55 [45] points--unsatisfactory [peer] per-
former.

(3) Mitigating factors. The executive director shall evalu-
ate mitigating factors for a site classified as an unsatisfactory [a peer]
performer.

(A) The executive director may reclassify the site from

unsatisfactory [peer perfermer] to satisfactory [average] performer
with 55 [45] points based upon the following mitigating factors:

(i) other compliance history components included in
§60.1(c)(10) - (12) of this title;

(i) implementation of an EMS not certified under
Chapter 90 of this title at a site for more than one year;

(iii) aperson, all of whose other sites have a high or
satisfactory [average] performer classification, purchased a site with an
unsatisfactory [a peer] performer classification or became permitted to
operate a site with an unsatisfactory [a peer] performer classification
if the person entered into a compliance agreement with the executive
director regarding actions to be taken to bring the site into compliance
prior to the effective date of this rule; and

(iv)  voluntarily reporting a violation to the executive
director that is not otherwise required to be reported and that is not re-
ported under the Texas Environmental, Health, and Safety Audit Priv-
ilege Act, 74th Legislature, 1995, or that is reported under the Texas
Environmental, Health, and Safety Audit Privilege Act, 74th Legisla-
ture, 1995 but is not granted immunity from an administrative or civil
penalty for that violation(s) by the agency.

(B) When a person, all of whose other sites have a high
or satisfactory [average] performer classification, purchased a site with
an unsatisfactory [a peet] performer classification or became permit-

will be the only ones counted in the compliance history formula. The
number of investigations multiplied by 0.1 shall be rounded up to the
nearest whole number [ere]. If the value is less than zero, then the
site rating shall be assigned a value of zero. For the purposes of this
chapter, an investigation is a review or evaluation of information by
the executive director or executive director's staff or agent regarding
the compliance status of a site, excluding those investigations initiated
by citizen complaints. An investigation, for the purposes of this
chapter, may take the form of a site assessment, file or record review,
compliance investigation, or other review or evaluation of information.
[AH sites with a classification of "average performer by default" are
assigned 3-01 points:|

(N) [E&MD] If the person receives certification of an en-
vironmental management system (EMS) under Chapter 90 of this title
(relating to Innovative Programs [Regulatory Elexibility and Enviren-
mental Management Systems]) and has implemented the EMS at the
site for more than one year, then multiply the result in subparagraph
(M) [(2)] of this paragraph by 0.9. If the person receives credit for
a voluntary pollution reduction program or for early compliance, then

ted to operate a site with an unsatisfactory [a peer] performer classi-
fication and the person contemporaneously entered into a compliance
agreement with the executive director regarding actions to be taken to
bring the site into compliance, the executive director:

(i) shallreclassify the site from unsatisfactory [peet]
performer to satisfactory [average] performer with 55 [45] points until
such time as the next annual compliance history classification is per-
formed; and

(ii) may, at the time of subsequent compliance his-
tory classifications, reclassify the site from unsatisfactory [peer] per-
former to satisfactory [average] performer with 55 [45] points based
upon the executive director's evaluation of the person's compliance
with the terms of the compliance agreement.

(h) [€B] Person classification. The executive director shall as-
sign a classification to a person by adding [averaging] the complexity
weighted site ratings of all the sites owned and/or operated by that per-
son in the State of Texas. Each site that a person is affiliated to will
receive a point value based on the compliance history rating at the site

multiply the result in subparagraph (M) of this paragraph by 0.95 for

multiplied by the percentage of complexity points that site represents

each commission supported voluntary program. The maximum reduc-

of the person's total complexity points for all sites. Each of these cal-

tion that a site's compliance history may be reduced through voluntary

culated amounts will be added together to determine the person's com-

programs in this subparagraph is 0.75.

(2) Point ranges. The executive director shall assign the
site a classification based upon the compliance history and application
of the formula in paragraph (1) of this subsection to determine a site
rating, utilizing the following site rating ranges for each classification:

pliance history rating.

(1) [€®)] Notice of classifications. Notice of person and site
classifications shall be posted on the commission's website after
[within] 30 days from [after] the completion of the classification.
The notice of classification shall undergo a quality assurance, quality
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control review period. An owner or operator of a site may review
the pending compliance history rating upon request by submitting a
Compliance History Review Form to the commission by August 15

each year.
$60.3.

Use of Compliance History.
(a) Permitting.

(1) Permit actions subject to compliance history review.
For permit actions subject to compliance history review identified in
§60.1(a) of this title (relating to Compliance History), the agency shall
consider compliance history when preparing draft permits and when
deciding whether to issue, renew, amend, modify, deny, suspend, or re-
voke a permit by evaluating the person's:

(A) site-specific compliance history and classification;
and

(B) aggregate compliance history and classification, es-
pecially considering patterns of environmental compliance.

(2) Review of permit application. In the review of any ap-
plication for a new, amended, modified, or renewed permit, the ex-
ecutive director or commission may require permit conditions or pro-
visions to address an applicant's compliance history. Unsatisfactory
[Peor] performers are subject to any additional oversight necessary to
improve environmental compliance.

(3) Unsatisfactory [Peer] performers and repeat violators.

(A) If a site is classified as an unsatisfactory [a peet]
performer, the agency shall:

(i) deny or suspend a person's authority relating to
that site to discharge under a general permit issued under Chapter 205
of this title (relating to General Permits for Waste Discharges); and

(ii)  deny a permit relating to that site for, or renewal
of, a flexible permit under Chapter 116 of this title (relating to Control
of Air Pollution by Permits for New Construction or Modification).

(B) If a site is classified as an unsatisfactory [a peer]
performer, upon application for a permit, permit renewal, modification,
or amendment relating to that site, the agency may take the following
actions, including:

(i) deny or amend a solid waste management facility
permit;

(ii) deny an original or renewal solid waste manage-
ment facility permit; or

(iii) hold a hearing on an air permit amendment,
modification, or renewal, and, as a result of the hearing, deny, amend,
or modify the permit.

(C) If a site is classified as an unsatisfactory [a peet]
performer or repeat violator and the agency determines that a person's

compliance history raises an issue regarding the person's ability to com-
ply with a material term of its hazardous waste management facility
permit, then the agency shall provide an opportunity to request a con-
tested case hearing for applications meeting the criteria in §305.65(8)
of this title (relating to Renewal).

(D) Upon application for permit renewal or amend-
ment, the commission may deny, modify, or amend a permit of a
repeat violator.

(E) The commission shall deny an application for per-
mit or permit amendment when the person has an unacceptable compli-
ance history based on violations constituting a recurring pattern of con-
duct that demonstrates a consistent disregard for the regulatory process,

including a failure to make a timely and substantial attempt to correct
the violation(s). This includes violation of provisions in commission
orders or court injunctions, judgments, or decrees designed to protect
human health or the environment.

(4) Additional use of compliance history.

(A) The commission may consider compliance history
when:

(i) evaluating an application to renew or amend a
permit under Texas Water Code (TWC), Chapter 26;

(i) considering the issuance, amendment, or re-
newal of a preconstruction permit, under Texas Health and Safety
Code (THSC), Chapter 382; and

(iii) making a determination whether to grant, deny,
revoke, suspend, or restrict a license or registration under THSC, Chap-
ter 401.

(B) The commission shall consider compliance history
when:

(i) considering the issuance, amendment, or renewal
of a permit to discharge effluent comprised primarily of sewage or mu-
nicipal waste;

(ii)  considering if the use or installation of an injec-
tion well for the disposal of hazardous waste is in the public interest
under TWC, Chapter 27;

(iii)  determining whether and under which condi-
tions a preconstruction permit should be renewed; and

(iv) making a licensing decision on an application to
process or dispose of low-level radioactive waste from other persons.

(5) Revocation or suspension of a permit. Compliance his-
tory classifications shall be used in commission decisions relating to
the revocation or suspension of a permit.

(6) Repeat violator permit revocation. In addition to the
grounds for revocation or suspension under TWC, §7.302 and §7.303,
the commission may revoke a permit of a repeat violator if classified
as an unsatisfactory [a peer] performer, or for cause, including:

(A) a criminal conviction classified as major under
§60.2(d)(1)(E) [§602(eXHE)] of this title (relating to Classification);

(B) an unauthorized release, emission, or discharge of

pollutants classified as major under §60.2(d)(1)(C) [§662(e}HCS)] of
this title;

(C) repeatedly operating without required authoriza-
tion; or

(D) documented falsification.

(b) Investigations. If a site is classified as an unsatisfactory [a
poer] performer, then the agency:

(1) may provide technical assistance to the person to im-
prove the person's compliance with applicable legal requirements;

(2) may increase the number of investigations performed
at the site; and

(3) may [shall] perform any investigations unannounced.

(c) Enforcement. For enforcement decisions, the commission
may address compliance history and repeat violator issues through both
penalty assessment and technical requirements.
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(1) Unsatisfactory [Peer] performers are subject to any ad-
ditional oversight necessary to improve environmental compliance.

(2) The commission shall consider compliance history
classification when assessing an administrative penalty.

(3) The commission shall enhance an administrative
penalty assessed on a repeat violator.

(d) Participation in innovative programs. If the site is classi-
fied as an unsatisfactory [a peer] performer, then the agency:

(1) may recommend technical assistance; or

(2) may provide assistance or oversight in development of
an environmental management system (EMS) and require specific en-
vironmental reporting to the agency as part of the EMS; and

(3) shall prohibit that person from participating in the reg-
ulatory flexibility program at that site. In addition, an unsatisfactory
[a poer] performer is prohibited from receiving additional regulatory
incentives under its EMS until its compliance history classification has
improved to at least a satisfactory [an average] performer.

(e) Appeal of classification. A person or site classification may
be appealed only if the person or site is classified as either an unsatis-
factory [a peer] performer or a satisfactory [average] performer with
45 [30] points or more. An appeal under this subsection shall be sub-
ject to the following procedures.

(1) An appeal shall be filed with the executive director no
later than 45 days after notice of the classification is posted on the com-
mission's website.

(2) An appeal shall state the grounds for the appeal and the
specific relief sought. The appeal must demonstrate that if the specific
relief sought is granted, a change in site or person classification will
result. The appeal must also include all documentation and argument
in support of the appeal.

(3) Upon filing, the appellant shall serve a copy of the ap-
peal including all supporting documentation by certified mail, return
receipt requested, as provided in subparagraphs (A) and (B) of this
paragraph.

(A) Ifan appeal of a person's classification is filed by a
person other than the person classified, a copy shall be served on the
person classified.

(B) Ifan appeal of a site classification is filed by a per-
son other than the permit holder(s) or the owner of the classified site,
a copy shall be served on the owner and permit holder (if different) of
the classified site.

(4) Any replies to an appeal must be filed no later than 15
[ten] days after the filing of the appeal.

(5) Inresponse to a timely filed appeal and any replies, the
executive director may affirm or modify the classification.

(6) The executive director shall mail notice of his decision
to affirm or modify the classification to the appellant, any person filing
a reply, and the persons identified in paragraph (3)(A) and (B) of this
subsection no later than 60 days after the filing of the appeal. An appeal
is automatically denied on the 61st day after the filing of the appeal
unless the executive director mails notice of his decision before that
day.

(7) The executive director's decision is effective and for
purposes of judicial review, constitutes final and appealable commis-
sion action on the date the executive director mails notice of his deci-
sion or the date the appeal is automatically denied.

(8) During the pendency of an appeal to the executive di-
rector or judicial review of the executive director's decision under this
subsection, the agency shall not, for the person or site for which the
classification is under appeal or judicial review:

(A) conduct an announced investigation;

(B) grantor renew a flexible permit under THSC, Chap-
ter 382;

(C) allow participation in the regulatory flexibility pro-
gram under TWC, §5.758; or

(D) grant authority to discharge under a general permit
under TWC, §26.040(h).

(f) Corrections of classifications. The executive director, on
his own motion or the request of any person, at any time may correct
any clerical errors in person or site classifications. If a person classifi-
cation is corrected, the executive director shall notify the person whose
classification has been corrected. If a site classification is corrected, the
executive director shall notify the site owner and permit holder (if dif-
ferent). If the correction results in a change to a classification that is
subject to appeal under subsection (¢) of this section, then an appeal
may be filed no later than 45 days after posting of the correction on the
commission's website. Clerical errors under this section include typo-
graphical errors and mathematical errors.

(g) Compliance history evidence. Any party in a contested
case hearing may submit information pertaining to a person's compli-
ance history, including the underlying components of classifications,
subject to the requirements of §80.127 of this title (relating to Evi-
dence). A person or site classification itself shall not be a contested
issue in a permitting or enforcement hearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on January 27,
2012.

TRD-201200400

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: March 11, 2012
For further information, please call: (512) 239-2548

L4 L4 L4
CHAPTER 90. INNOVATIVE PROGRAMS

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes the repeal of §§90.1, 90.2,
90.10, 90.12, 90.14, 90.16, 90.18, 90.20, 90.30, 90.32, 90.34,
90.36, 90.38, 90.40, 90.42, 90.44, 90.50, 90.52, 90.54, 90.56,
90.58, 90.60, 90.62, 90.64, 90.66, 90.68, 90.70, and 90.72;
and proposes new §§90.1 - 90.3, 90.10 - 90.16, 90.20 - 90.24,
90.30, and 90.31.

Background and Summary of the Factual Basis for the Proposed
Rules

As required by House Bill (HB) 2694, Article 4, §§4.01, 4.06, and
4.08, 82nd Legislature, 2011 the proposed rules are offered to
implement incentive based programs under a statutory Strategi-
cally Directed Regulatory Structure, including Regulatory Flexi-
bility Orders (RFOs), and Environmental Management Systems
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Figure: 16 TAC §83.120(c)

COSMETOLOGY INSTRUCTOR
(750 CLOCK HOURS OR EQUIVALENT CREDIT HOURS)

(A) |Lesson plans 140 hours
(B) |Methods of teaching 180 hours
(C) | Classroom management 90 hours
(D) | Evaluation techniques 90 hours
(E) | State laws and forms 60 hours
(F) | Visual aids preparation and use 60 hours
(G) | Learning theory 100 hours
(H) | Orientation, rules, and laws 30 hours

COSMETOLOGY INSTRUCTOR WITH ONE YEAR EXPERIENCE
(500 CLOCK HOURS OR EQUIVALENT CREDIT HOURS)

(A) |Lesson plans 90 hours
(B) | Methods of teaching 120 hours
(C) {Classroom management 60 hours
(D) | Evaluation techniques 60 hours
(E) | State laws and forms 40 hours
(F) | Visual aids preparation and use 40 hours
(G) |Learning theory 70 hours
(H) | Orientation, rules, and faws 20 hours

Figure 1: 30 TAC Chapter 60--Preamble

Existing Formula for Site Ratings

(Violation Points) + (Chronic Excessive Emissions Events Points) +
(Repeat Violator Points) - (Self-Audit Points)

X (0.9 for Environmental
(Investigations + 1) Management System)
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Figure 2: 30 TAC Chapter 60--Preamble

Proposed Formula for Site Ratings

(Violation Points) + (Chronic Excessive Emissions Events Points) +
(Repeat Violator Points) - (Self-Audit Points)
X (Voluntary Program Points)

(No. of Investigations x 0.1) + (Complexity Points)

Figure 3: 30 TAC Chapter 60--Preamble

Complexity Points for Site #1

Site #1 Compliance History Rating X
Sum of all complexity points for all sites associated to the person
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H.B. No. 2694

office.
SECTION 3.04. Subchapter G, Chapter 5, Water Code, is amended
by adding Section 5.276 to read as follows:

Sec. 5.276. FACTORS FOR PUBLIC INTEREST REPRESENTATION. (&)

The commission by rule, after consideration of recommendations

from the office of public interest counsel, shall establish factors

the public interest counsel must consider before the public

interest counsel decides to represent the public interest as a

party to a commission proceeding.

(b) Rules adopted under this section must include:

(1) factors to determine the nature and extent of the

public interest; and

(2) factors to consider i1n prioritizing the workload of

the office of public interest counsel.

ARTICLE 4. COMPLIANCE AND ENFORCEMENT

SECTION 4.01. Section 5.751, Water Code, is amended to read
as follows:

Sec. 5.751. APPLICABILITY. This subchapter applies to
programs under the jurisdiction of the commission under Chapters
26, [and] 27, and 32 of this code and Chapters 361, 375, 382, and
401, Health and Safety Code. It does not apply to occupational
licensing programs under the jurisdiction of the commission.

SECTION 4.02. Section 5.752(1), Water Code, i1s amended to
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read as follows:

(1) “Applicable legal requirement"” means an
environmental law, regulation, permit, order, consent[s] decree, or
other requirement.

SECTION 4.03. The heading to Section 5.753, Water Code, 1is
amended to read as follows:

Sec. 5.753. STANDARDS [STANDARD] FOR EVALUATING AND USING
COMPLIANCE HISTORY.

SECTION 4.04. Section 5.753, Water Code, 1s amended by
amending Subsections (a), (b), and (d) and adding Subsection (d-1)
to read as follows:

(a) Consistent with other law and the requirements necessary
to maintain federal program authorization, the commission by rule
shall develop standards [a—uniferm—standard] for evaluating and

using compliance history that ensure consistency. In developing

the standards, the commission may account for differences among

regulated entities.

(b) The components of compliance history must include:
(1) enforcement orders, court judgments, [consent
decrees; ]| and criminal convictions of this state [and-—the federal
government] relating to compliance with applicable [legal

requirements under the jurisdiction of the commission [er—the

United-States—Environmental-Protection-Ageney];
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(2) notwithstanding any other provision of this code,
orders issued under Section 7.070;
(3) to the extent readily available to the commission,

enforcement orders, court judgments, consent decrees, and criminal

convictions relating to violations of environmental rules [laws] of

the United States Environmental Protection Agency [oether—states];

and
(4) changes i1n ownership.

(d) Except as provided by this subsection, notices of

violation must be included as a component of compliance history for

a period not to exceed one year from the date of issuance of each

notice of violation. The listing of a notice of violation must be

preceded by the following statement prominently displayed: "A

notice of violation represents a written allegation of a violation

of a specific regulatory requirement from the commission to a

regulated entity. A notice of violation is not a final enforcement

action nor proof that a violation has actually occurred.” [The-set

ofF—components—shall—includenoticesofF violations-] A notice of

violation administratively determined to be without merit may

[shald] not be i1ncluded In a compliance history. A notice of
violation that is included in a compliance history shall be removed
from the compliance history i1if the commission subsequently

determines the notice of violation to be without merit.
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(d-1) For purposes of listing compliance history, the

commission may not include as a notice of violation information

received by the commission as required by Title V of the federal

Clean Air Act (42 U.S.C. Section 7661 et seqg.) unless the

commission issues a written notice of violation. Final enforcement

orders or judgments resulting from self-reported Title V deviations

or violations may be considered as compliance history components

for purposes of determining compliance history.

SECTION 4.05. Section 5.754, Water Code, 1i1s amended by
amending Subsections (a), (b), (), (@), (), (@), and (h) and
adding Subsection (e-1) to read as follows:

(a) The commission by rule shall establish a set of standards
for the classification of a person®s compliance history as a means

of evaluating compliance history. The commission may consider the

person®s classification when using compliance history under

Subsection (e).

(b) Rules adopted under Subsection (a):

(1) [*this—section] must, at a minimum, provide for three
classifications of compliance history iIn a manner adequate to
distinguish among:

(A) unsatisfactory [—peor] performers, or

regulated entities that In the commission®s judgment perform below

minimal acceptable performance standards established by the
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commission [average];
(B) satisfactory [&)—average] performers, or

regulated entities that generally comply with environmental

regulations; and
(©) [3]1 high performers, or regulated entities

that have an above-satisfactory [abeve-average] compliance record;

(2) may establish a category of unclassified performers,

or regulated entities for which the commission does not have

adequate compliance information about the site; and

(3) must take iInto account both positive and negative

factors related to the operation, size, and complexity of the site,

including whether the site iIs subject to Title V of the federal

Clean Air Act (42 U.S.C. Section 7661 et seq.).

(c) In classifying a person®s compliance history, the
commission shall:
(1) determine whether a violation of an applicable legal
requirement 1s of major, moderate, or minor significance;
(2) establish criteria for classifying a repeat
violator, giving consideration to the size [humber] and complexity

of the site at which the violations occurred, and limiting

consideration to violations of the same nature and the same

environmental media that occurred i1In the preceding five years

[ faciHtiesownedor—operated-bythe person]; and
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(3) consider:
(A) the significance of the violation and whether
the person is a repeat violator;

(B) the size and complexity of the site, including

whether the site is subject to Title V of the federal Clean Air Act

(42 U.S.C. Section 7661 et seqg.); and

(C) the potential for a violation at the site that

is attributable to the nature and complexity of the site.

(d) The commission by rule may require [shall—establish

methods—may—hclude—requiring] a compliance inspection to determine

an entity"s eligibility for participation iIn a program that

requires a high level of compliance.

(e) The commission by rule shall provide for the use of
compliance history [elassifiecations] 1In commission decisions
regarding:

(1) the 1issuance, renewal, amendment, modification,
denial, suspension, or revocation of a permit;

(2) enforcement;

(3) the use of announced iInspections; and

(4) participation In innovative programs.

(e-1) The amount of the penalty enhancement or escalation
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attributed to compliance history may not exceed 100 percent of the

base penalty for an individual violation as determined by the

commission®s penalty policy.

(g) Rules adopted under Subsection (e) for the use of
compliance history shall provide for additional oversight of, and
review of applications regarding, facilities owned or operated by a

person whose compliance performance is classified as unsatisfactory

according to commission standards [#h—thelowest—classification
developed-under this section].

(h) The commission by rule shall, at a minimum, prohibit a

person whose compliance history is classified as unsatisfactory

according to commission standards [#h—thelowest—classification
developed—under—this—section] from[=
[(D—Feceiving—an—announced—inspection;—and

[€2] obtaining or renewing a flexible permit under the

program administered by the commission under Chapter 382, Health
and Safety Code, or participating in the regulatory flexibility
program administered by the commission under Section 5.758.
SECTION 4.06. Section 5.755(b), Water Code, i1s amended to
read as follows:
(b) The strategically directed regulatory structure shall
offer incentives based on:

(1) a person"s compliance history [elassiFication]; and

Page -18 -



H.B. No. 2694

(2) any voluntary measures undertaken by the person to
improve environmental quality.
SECTION 4.07. Section 5.756, Water Code, i1s amended by adding
Subsection (e) to read as follows:

(e) Before compliance performance information about a site

may be placed on the Internet under this subchapter, the

information must be evaluated through a quality assurance and

control procedure, including a 30-day period for the owner or

operator of the site to review and comment on the information.

SECTION 4.08. Sections 5.758(a), (b), (d), and (h), Water
Code, are amended to read as follows:

(a) The commission by order may exempt an applicant from a
requirement of a statute or commission rule regarding the control
or abatement of pollution If the applicant proposes to control or
abate pollution by an alternative method or by applying an
alternative standard that 1is:

(1) as [mere] protective of the environment and the
public health as [thanr] the method or standard prescribed by the
statute or commission rule that would otherwise apply; and

(2) not iInconsistent with federal law.

(b) The commission may not exempt an applicant under this
section unless the applicant can present to the commission

[documented] evidence that the alternative the applicant proposes
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IS as protective of the environment and the public health as the

method or standard prescribed by the statute or commission rule
that would otherwise apply [ef benefits—to—environmental-gquality

I T Lt f I n I Li 1.
(d) The commission®"s order must provide a [specific]

description of the alternative method or standard and condition the
exemption on compliance with the method or standard as the order
prescribes.

(h) In implementing the program of regulatory flexibility
authorized by this section, the commission shall:

(1) promote [market] the program to businesses in the
state through all available appropriate media;

(2) endorse alternative methods that will clearly
benefit the environment and impose the least onerous restrictions
on business;

(3) fix and enforce environmental standards, allowing
businesses flexibility iIn meeting the standards in a manner that
clearly enhances environmental outcomes; and

(4) work to achieve consistent and predictable results
for the regulated community and shorter waits for permit issuance.

SECTION 4.09. Subchapter A, Chapter 7, Water Code, is amended
by adding Section 7.006 to read as follows:

Sec. 7.006. ENFORCEMENT POLICIES. (a) The commission by
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rule shall adopt a general enforcement policy that describes the

commission®s approach to enforcement.

(b) The commission shall assess, update, and publicly adopt

specific enforcement policies regularly, including policies

regarding the calculation of penalties and deterrence to prevent

the economic benefit of noncompliance.

(c) The commission shall make the policies available to the

public, including by posting the policies on the commission™s

Internet website.

SECTION 4.10. Sections 7.052(a) and (c), Water Code, are
amended to read as follows:

(a) The amount of the penalty for a violation of Chapter 37
of this code, Chapter 366, 371, or 372, Health and Safety Code, or
Chapter 1903, Occupations Code, may not exceed $5,000 [$25500] a
day for each violation.

(c) The amount of the penalty for all other violations within
the jurisdiction of the commission to enforce may not exceed
$25,000 [$105000] a day for each violation.

SECTION 4.11. Section 7.067, Water Code, is amended to read
as follows:

Sec. 7.067. SUPPLEMENTAL ENVIRONMENTAL PROJECTS. (a) The
commission may compromise, modify, or remit, with or without

conditions, an administrative penalty imposed under this
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subchapter. In determining the appropriate amount of a penalty for
settlement of an administrative enforcement matter, the commission
may consider a respondent®s willingness to contribute to
supplemental environmental projects that are approved by the
commission, giving preference to projects that benefit the
community in which the alleged violation occurred. The commission
may encourage the cleanup of contaminated property through the use
of supplemental environmental projects. The commission may approve
a supplemental environmental project with activities in territory
of the United Mexican States i1f the project substantially benefits
territory iIn this state in a manner described by Subsection (b).

Except as provided by Subsection (a-1), the [The] commission may

not approve a project that i1s necessary to bring a respondent into
compliance with environmental laws, that 1Is necessary to remediate
environmental harm caused by the respondent®s alleged violation, or
that the respondent has already agreed to perform under a
preexisting agreement with a governmental agency.

(a-1) The commission may approve a supplemental environmental

project that Is necessary to bring a respondent into compliance

with environmental laws or that 1s necessary to remediate

environmental harm caused by the respondent"s alleged violation if

the respondent is a local government.

(a-2) The commission shall develop a policy to prevent
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regulated entities from systematically avoiding compliance through

the use of supplemental environmental projects under Subsection (a-

1), including a requirement for an assessment of:

(1) the respondent"s Tfinancial ability to pay

administrative penalties;

(2) the ability of the respondent to remediate the harm

or come into compliance; and

(3) the need for corrective action.

(b) In this section:

(1) "Local government'" means a school district, county,

municipality, junior college district, river authority, water

district or other special district, or other political subdivision

created under the constitution or a statute of this state.

(2) "Supplemental B - ] environmental

project™ means a project that prevents pollution, reduces the
amount of pollutants reaching the environment, enhances the quality
of the environment, or contributes to public awareness of
environmental matters.

SECTION 4.12. Section 13.4151(a), Water Code, i1s amended to
read as follows:

(a) |If a person, affiliated interest, or entity subject to
the jurisdiction of the commission violates this chapter or a rule

or order adopted under this chapter, the commission may assess a
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penalty against that person, affiliated interest, or entity as
provided by this section. The penalty may be In an amount not to
exceed $5,000 [$500] a day. Each day a violation continues may be
considered a separate violation.

SECTION 4.13. Section 26.028(d), Water Code, i1s amended to
read as follows:

(d) Notwithstanding any other provision of this chapter, the
commission, at a regular meeting without the necessity of holding a
public hearing, may approve an application to renew or amend a
permit 1f:

(1) the applicant is not applying to:

(A) increase significantly the quantity of waste
authorized to be discharged; or

(B) change materially the pattern or place of
discharge;

(2) the activities to be authorized by the renewed or
amended permit will maintain or improve the quality of waste
authorized to be discharged;

(3) for NPDES permits, notice and the opportunity to
request a public meeting shall be given in compliance with NPDES
program requirements, and the commission shall consider and respond
to all timely received and significant public comment; and

(4) the commission determines that an applicant®s
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compliance history under the method for using [evaluating]
compliance history developed by the commission under Section 5.754
raises no issues regarding the applicant™s ability to comply with a
material term of 1ts permit.

SECTION 4.14. Section 26.0281, Water Code, i1s amended to read
as follows:

Sec. 26.0281. CONSIDERATION OF COMPLIANCE HISTORY. In
considering the issuance, amendment, or renewal of a permit to
discharge effluent comprised primarily of sewage or municipal
waste, the commission shall consider the compliance history of the
applicant and its operator under the method for using [evaluating]
compliance history developed by the commission under Section 5.754.

In considering an applicant®s compliance history under this
subsection, the commission shall consider as evidence of compliance
information regarding the applicant®™s implementation of an
environmental management system at the fTacility for which the
permit, permit amendment, or permit renewal iIs sought. In this
section, "environmental management system" has the meaning assigned
by Section 5.127.

SECTION 4.15. Section 26.040(h), Water Code, is amended to
read as follows:

(h) Notwithstanding other provisions of this chapter, the

commission, after hearing, shall deny or suspend a discharger®s
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authority to discharge under a general permit iIf the commission

determines that the discharger®s compliance history is classified

as unsatisfactory according to commission standards [#h—thelowest

elasstfiecation] under Sections 5.753 and 5.754 and rules adopted
and procedures developed under those sections. A hearing under this
subsection Is not subject to Chapter 2001, Government Code.

SECTION 4.16. Section 26.3467, Water Code, is amended by
adding Subsections (d) and (e) to read as follows:

(d) A person may not deliver any regulated substance into an

underground storage tank regulated under this chapter unless the

underground storage tank has been 1issued a valid, current

underground storage tank registration and certificate of compliance

under Section 26.346. The commission may impose an administrative

penalty against a person who violates this subsection. The

commission shall adopt rules as necessary to enforce this

subsection.

(e) It is an affirmative defense to the imposition of an

administrative penalty for a violation of Subsection (d) that the

person delivering a regulated substance iInto an underground storage

tank relied on:

(1) a valid paper delivery certificate presented by the

owner or operator of the underground storage tank or displayed at

the facility associated with the underground storage tank;
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(2) a temporary delivery authorization presented by the

owner or operator of the underground storage tank or displayed at

the facility associated with the underground storage tank; or

(3) registration and self-certification information for

the underground storage tank obtained from the commission®s

Internet website not more than 30 days before the date of delivery.

SECTION 4.17. Section 26.351, Water Code, i1s amended by
adding Subsections (c-1) and (c-2) to read as follows:

(c-1) The commission may undertake corrective action to

remove an underground or aboveground storage tank that:

(1) 1is not in compliance with the requirements of this

chapter;

(2) 1s out of service;

(3) presents a contamination risk; and

(4) 1s owned or operated by a person who is financially

unable to remove the tank.

(c-2) The commission shall adopt rules to i1mplement

Subsection (c-1), including rules regarding:

(1) the determination of the financial ability of the

tank owner or operator to remove the tank; and

(2) the assessment of the potential risk of

contamination from the site.

SECTION 4.18. Section 26.3573(d), Water Code, i1s amended to
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read as follows:
(d) The commission may use the money in the petroleum storage
tank remediation account to pay:

(1) necessary expenses associated with the
administration of the petroleum storage tank remediation account
and the groundwater protection cleanup program;

(2) expenses associated with investigation, cleanup, or
corrective action measures performed in response to a release or
threatened release from a petroleum storage tank, whether those
expenses are incurred by the commission or pursuant to a contract
between a contractor and an eligible owner or operator as
authorized by this subchapter;

(3) subject to the conditions of Subsection (T),
expenses associated with investigation, cleanup, or corrective
action measures performed In response to a release or threatened
release of hydraulic fluid or spent oil from hydraulic lift systems
or tanks located at a vehicle service and fueling facility and used
as part of the operations of that facility; [and]

(4) expenses associated with assuring compliance with
the commission®s applicable underground or aboveground storage tank
administrative and technical requirements, 1including technical
assistance and support, iInspections, enforcement, and the provision

of matching funds for grants; and
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(5) expenses associated with investigation, cleanup, or

corrective action measures performed under Section 26.351(c-1).

SECTION 4.19. Section 26.3574, Water Code, is amended by
amending Subsection (b) and adding Subsection (b-1) to read as
follows:

(b) A fee is imposed on the delivery of a petroleum product
on withdrawal from bulk of that product as provided by this
subsection. Each operator of a bulk facility on withdrawal from
bulk of a petroleum product shall collect from the person who
orders the withdrawal a fee iIn an amount determined as follows:

(1) not more than $3.75 for each delivery into a cargo

tank having a capacity of less than 2,500 gallons [¥fer—the-state
i I beainni I , _u h gl i I
year—ending—-August-315,—2011];

(2) not more than $7.50 for each delivery into a cargo

tank having a capacity of 2,500 gallons or more but less than 5,000
gallons [for—the stateFiscal year beginningSeptember—1, 20075
through—the state Fiscal yearendingAugust 31, 2011];

(3) not more than $11.75 for each delivery into a cargo

tank having a capacity of 5,000 gallons or more but less than 8,000
gallons [for—the state Fiscal year beginningSeptember—1, 20075
through—the state Fiscal yearendingAugust 31, 2011];

(4) not more than $15.00 for each delivery into a cargo
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tank having a capacity of 8,000 gallons or more but less than

10,000 gallons [for—thestateFiscalyear beginning-September—1;
2007,—through—thestateFiscalyear-ending-August-31,2011]; and

(5) not more than $7.50 for each increment of 5,000

gallons or any part thereof delivered into a cargo tank having a

capacity of 10,000 gallons or more [¥for—the state Fiscal year
becinni I , _u h gl i I r
August—31;,—2011].

(b-1) The commission by rule shall set the amount of the fee

in Subsection (b) In an amount not to exceed the amount necessary

to cover the agency"s costs of administering this subchapter, as

indicated by the amount appropriated by the legislature from the

petroleum storage tank remediation account for that purpose.

SECTION 4.20. Section 27.025(g), Water Code, i1s amended to
read as follows:

(g) Notwithstanding the other provisions of this chapter, the
commission, after hearing, shall deny or suspend authorization for
the use of an iInjection well under a general permit i1f the
commission determines that the owner®"s compliance history 1is

classified as unsatisfactory according to commission standards [#r

thelowest-classiFication] under Sections 5.753 and 5.754 and rules
adopted and procedures developed under those sections. A hearing

under this subsection is not subject to the requirements relating
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to a contested case hearing under Chapter 2001, Government Code.

SECTION 4.21. Section 27.051(d), Water Code, i1s amended to
read as follows:

(d) The commission, in determining if the use or installation
of an injection well 1s in the public Interest under Subsection
(a)(1), shall consider, but shall not be Ilimited to the
consideration of:

(1) compliance history of the applicant and related
entities under the method for using [evaluatinrg] compliance history
developed by the commission under Section 5.754 and In accordance
with the provisions of Subsection (e);

(2) whether there i1s a practical, economic, and feasible
alternative to an injection well reasonably available; and

(3) 1f the injection well will be used for the disposal
of hazardous waste, whether the applicant will maintain sufficient
public liability insurance for bodily injury and property damage to
third parties that i1s caused by sudden and non-sudden accidents or
will otherwise demonstrate financial responsibility in a manner
adopted by the commission in lieu of public liability insurance. A
liability insurance policy which satisfies the policy limits
required by the hazardous waste management regulations of the
commission for the applicant®™s proposed pre-injection facilities

shall be deemed "sufficient” under this subdivision 1If the policy:
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(A) covers the injection well; and

(B) 1s issued by a company that is authorized to do
business and to write that kind of insurance iIn this state and is
solvent and not currently under supervision or In conservatorship
or receivership in this state or any other state.

SECTION 4.22. Section 32.101(c), Water Code, i1s amended to
read as follows:

(c) The commission, in determining if the use or installation
of a subsurface area drip dispersal system is in the public
interest under Subsection (a)(1), shall consider:

(1) compliance history of the applicant and related
entities under the method for using [evaluating] compliance history
developed by the commission under Section 5.754 and In accordance
with the provisions of Subsection (d) of this section;

(2) whether there i1s a practical, economic, and feasible
alternative to a subsurface area drip dispersal system reasonably
available; and

(3) any other factor the commission considers relevant.

SECTION 4.23. Section 49.198(a), Water Code, i1s amended to
read as follows:

(a) A district may elect to file annual financial reports
with the executive director In lieu of the district"s compliance

with Section 49.191 provided:
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(1) the district had no bonds or other long-term (more
than one year) liabilities outstanding during the fiscal period;
(2) the district did not have gross receipts from
operations, loans, taxes, or contributions in excess of $250,000
[$100;000] during the fiscal period; and
(3) the district"s cash and temporary investments were
not in excess of $100,000 at any time during the fiscal period.
SECTION 4.24. Sections 361.089(a), (e), and (f), Health and
Safety Code, are amended to read as follows:
(a) The commission may, Ffor good cause, deny or amend a
permit It iIssues or has authority to issue for reasons pertaining
to public health, air or water pollution, or land use, or for

having a compliance history that is classified as unsatisfactory

according to commission standards [#nr—the lowest-classiFication]

under Sections 5.753 and 5.754, Water Code, and rules adopted and
procedures developed under those sections.
(e) The commission may deny an original or renewal permit if
it i1s found, after notice and hearing, that:
(1) the applicant or permit holder has a compliance

history that 1is classified as unsatisfactory according to

commission standards [#a—thelowest-classiFication] under Sections

5.753 and 5.754, Water Code, and rules adopted and procedures

developed under those sections;
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(2) the permit holder or applicant made a false or
misleading statement iIn connection with an original or renewal
application, either in the formal application or In any other
written instrument relating to the application submitted to the
commission, its officers, or i1ts employees;

(3) the permit holder or applicant is iIndebted to the
state for fees, payment of penalties, or taxes imposed by this
title or by a rule of the commission; or

(4) the permit holder or applicant is unable to ensure
that the management of the hazardous waste management facility
conforms or will conform to this title and the rules of the
commission.

(f) Before denying a permit under this section, the
commission must find:

(1) that the applicant or permit holder has a compliance

history that 1is classified as unsatisfactory according to

commission standards [#a—thelowest-eclassiFication] under Sections

5.753 and 5.754, Water Code, and rules adopted and procedures
developed under those sections; or

(2) that the permit holder or applicant is indebted to
the state for fees, payment of penalties, or taxes imposed by this
title or by a rule of the commission.

SECTION 4.25. Section 382.0518(c), Health and Safety Code, 1is
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amended to read as follows:

(c) In considering the issuance, amendment, or renewal of a
permit, the commission may consider the applicant®s compliance
history in accordance with the method for using [evaluating]
compliance history developed by the commission under Section 5.754,
Water Code. In considering an applicant®s compliance history under
this subsection, the commission shall consider as evidence of
compliance information regarding the applicant™s implementation of
an environmental management system at the facility for which the
permit, permit amendment, or permit renewal is sought. In this
subsection, "environmental management system” has the meaning
assigned by Section 5.127, Water Code.

SECTION 4.26. Section 382.056(0), Health and Safety Code, 1is
amended to read as follows:

(o) Notwithstanding other provisions of this chapter, the
commission may hold a hearing on a permit amendment, modification,
or renewal 1f the commission determines that the application
involves a facility for which the applicant®s compliance history is

classified as unsatisfactory according to commission standards [#r

thelowest-classifFication] under Sections 5.753 and 5.754, Water
Code, and rules adopted and procedures developed under those
sections.

SECTION 4.27. Subchapter C, Chapter 382, Health and Safety
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Code, 1s amended by adding Section 382.059 to read as follows:

Sec. 382.059. HEARING AND DECISION ON PERMIT AMENDMENT

APPLICATION OF CERTAIN ELECTRIC GENERATING FACILITIES. (a) This

section applies to a permit amendment application submitted solely

to allow an electric generating facility to reduce emissions and

comply with a requirement imposed by Section 112 of the federal

Clean Air Act (42 U.S.C. Section 7412) to use applicable maximum

achievable control technology. A permit amendment application

shall 1include a condition that the applicant i1s required to

complete the actions needed for compliance by the time allowed

under Section 112 of the federal Clean Air Act (42 U.S.C. Section

7412) .

(b) The commission shall provide an opportunity for a public

hearing and the submission of public comment on the application in

the manner provided by Section 382.0561.

(c) Not Ilater than the 45th day after the date the

application is received, the executive director shall issue a draft

permit.

(d) Not later than the 30th day after the date of issuance of

the draft permit under Subsection (c), parties may submit to the

commission any legitimate issues of material fact regarding whether

the choice of technology approved in the draft permit is the

maximum achievable control technology required under Section 112 of
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the federal Clean Air Act (42 U.S.C. Section 7412) and may request

a contested case hearing before the commission. IT a party

requests a contested case hearing under this subsection, the

commission shall conduct a contested case hearing and issue a final

order issuing or denying the permit amendment not later than the

120th day after the date of issuance of the draft permit under

Subsection (c).

(e) The commission shall send notice of a decision on an

application for a permit amendment under this section in the manner

provided by Section 382.0562.

(F) A person affected by a decision of the commission to

issue or deny a permit amendment may move for rehearing and is

entitled to judicial review under Section 382.032.

(g) This section expires on the sixth anniversary of the date

the administrator adopts standards for existing electric generating

facilities under Section 112 of the federal Clean Air Act (42

U.S.C. Section 7412), unless a stay of the rules is granted.

(h) The commission shall adopt rules to implement this

section.

SECTION 4.28. Section 401.110(a), Health and Safety Code, 1is
amended to read as follows:

(a) In making a determination whether to grant, deny, amend,

renew, revoke, suspend, or restrict a license or registration, the
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commission may consider an applicant®s or license holder*s
technical competence, Tfinancial qualifications, and compliance
history under the method for using [evaluatien—o¥f] compliance
history developed by the commission under Section 5.754, Water
Code.

SECTION 4.29. Section 401.112(a), Health and Safety Code, is
amended to read as follows:

(a) The commission, In making a licensing decision on a
specific license application to process or dispose of low-level
radioactive waste from other persons, shall consider:

(1) site suitability, geological, hydrological, and
meteorological factors, and natural hazards;

(2) compatibility with present uses of land near the

(3) socioeconomic effects on surrounding communities of
operation of the licensed activity and of associated transportation
of low-level radioactive waste;

(4) the need for and alternatives to the proposed
activity, including an alternative siting analysis prepared by the
applicant;

(5) the applicant®s qualifications, including:

(A) financial and technical qualifications and

compliance history under the method for using [evaluation—of]

Page -38 -



H.B. No. 2694

compliance history developed by the commission under Section 5.754,
Water Code, for an application to the commission; and

(B) the demonstration of financial qualifications
under Section 401.108;

(6) background monitoring plans for the proposed site;

(7) suitability of facilities associated with the
proposed activities;

(8) chemical, radiological, and biological
characteristics of the low-level radioactive waste and waste
classification under Section 401.053;

(9) adequate 1insurance of the applicant to cover
potential iInjury to any property or person, including potential
injury from risks relating to transportation;

(10) training programs for the applicant®s employees;

(11) a monitoring, record-keeping, and reporting
program;

(12) spill detection and cleanup plans for the licensed
site and related to associated transportation of low-level
radioactive waste;

(13) decommissioning and postclosure care plans;

(14) security plans;

(15) worker monitoring and protection plans;

(16) emergency plans; and
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(17) a monitoring program for applicants that includes
prelicense and postlicense monitoring of background radioactive and
chemical characteristics of the soils, groundwater, and vegetation.

SECTION 4.30. Not later than the 180th day after the
effective date of this Act, the Texas Commission on Environmental
Quality shall adopt rules to implement Section 382.059, Health and
Safety Code, as added by this article.

SECTION 4.31. (@) Not later than September 1, 2012, the
Texas Commission on Environmental Quality by rule shall establish
the method for evaluating compliance history as required by Section
5.753(a), Water Code, as amended by this article. until the
commission adopts that method, the commission shall continue in
effect i1ts current standard for evaluating compliance history.

(b) The changes in law made by Sections 7.052 and 13.4151,
Water Code, as amended by this article, apply only to a violation
that occurs on or after the effective date of this Act. For
purposes of this section, a violation occurs before the effective
date of this Act 1f any element of the violation occurs before that
date. A violation that occurs before the effective date of this Act
i1s covered by the law In effect on the date the violation occurred,
and the former law is continued iIn effect for that purpose.

(c) The change in law made by Section 26.3467(d), Water Code,

as added by this article, applies only to a delivery of a regulated
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substance to an underground storage tank made on or after the
effective date of this Act.

(d) The fee applicable to a delivery in Section 26.3574(b),
Water Code, as that subsection existed Immediately before the
effective date of this Act, remains in effect until the Texas
Commission on Environmental Quality adopts and implements a fee
applicable to that delivery under Section 26.3574(b-1), Water Code,
as added by this article.

SECTION 4.32. Section 49.198(a), Water Code, as amended by
this article, applies to a district that files i1ts annual financial
report on or after the effective date of this Act. A district that
files 1ts annual financial report before the effective date of this
Act 1s governed by the law In effect on the date the report is
filed, and that law is continued iIn effect for that purpose.

ARTICLE 5. WATER RIGHTS

SECTION 5.01. Section 11.002(12), Water Code, is amended to

read as follows:
(12) "Agriculture” means any of the following
activities:
(A) cultivating the soil to produce crops for human
food, animal feed, or planting seed or for the production of
fibers;

(B) the practice of Tfloriculture, viticulture,
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(6) Not later than September 1, 2012 [Beginning February 1, 2002], the

executive director shall develop compliance histories with the components specified in

this chapter. Prior to September 1, 2012 YUntHthe-commissionadoptsthatmethod, the

executive director shall continue in effect the standards and use of compliance history

for any action (permitting, enforcement, or otherwise) that were in effect before

September 1, 2012.

(7) Beginning September 1, 2012 [2002], this chapter shall apply to the use

of compliance history in agency decisions relating to:

(A) applications submitted on or after this date for the issuance,

amendment, modification, or renewal of permits;

(B) inspections and flexible permitting;

(C) a proceeding that is initiated or an action that is brought on or
after this date for the suspension or revocation of a permit or the imposition of a penalty

in a matter under the jurisdiction of the commission; and

(D) applications submitted on or after this date for other forms of

authorization, or participation in an innovative program, except for flexible permitting.





