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Texas Commission on Environmental Quality
Interoffice Memorandum

To: Commissioners Date: May 3, 2013

Thru: Bridget C. Bohac, Chief Clerk
Zak Covar, Executive Director

From: Caroline Sweeney, Deputy Director
Office of Legal Services

Docket No.: 2013-0348-RUL

Subject: Commission Approval for Proposed Rulemaking
Chapter 7, Memoranda of Understanding
Memorandum of Understanding between the Texas
Department of Transportation and the Texas Commission on
Environmental Quality
Rule Project No. 2013-019-007-LS

Background and reason(s) for the rulemaking:

This rulemaking adopts, by reference, an update to the current Memorandum of
Understanding (MOU) between the Texas Commission on Environmental Quality (TCEQ,
agency) and the Texas Department of Transportation (TxDOT) addressing the TCEQ's
environmental reviews of TXDOT highway (transportation) projects. The updates to the
MOU are required to comply with provisions in Senate Bill (SB) 548, SB 1420, and House
Bill (HB) 630 of the 82nd Legislature, 2011. The adopted legislation requires TxDOT to
amend its rules related to environmental reviews of highway projects and update the
relevant TCEQ/TxDOT MOU.

Scope of the rulemaking:

A.) Summary of what the rulemaking will do:

Section 7.119 is being amended to adopt the updates to the MOU. The MOU isin 43 TAC
§82.301 - 2.308. The primary change to the updated MOU addresses newly adopted
language in the Texas Transportation Code, §201.607, requiring the two agencies to
include in the MOU that comments submitted to TxDOT later than the available 45-day
review period will be considered by TxDOT to the extent possible. The updated MOU
makes only slight changes to the triggers for review of a project, primarily for impaired
water assessment units (impaired water bodies). Those changes are being made to comply
with current federal requirements associated with the 303(d)- and TMDL-related
requirements.

The updated MOU also includes a reference to a new document, environmental report, that
TxDOT may request that the TCEQ review. An environmental report is a document that
TxDOT may choose to develop early in their process, usually prior to conducting either an
Environmental Assessment or Environmental Impact Statement. Also included in the
MOU is the authorization to implement electronic distribution of TXDOT highway project
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information to the TCEQ and TCEQ comments to TXDOT. The updated MOU reorganizes
and streamlines parts of the MOU.

The TCEQ rule references the text of the updated MOU between TxDOT and the TCEQ.
That language is in 43 TAC §§2.301 - 2.308.

B.) Scope required by federal regulations or state statutes:

As required by state statute, the MOU between TxDOT and the TCEQ addressing the
coordination process to review certain environmental documents related to highway
projects is updated. The updated MOU reflects a requirement in Texas Transportation
Code, §201.607, added by the 82nd Legislature, 2011, that specifies that comments
submitted to TxDOT later than the available 45-day review period will be considered by
TxDOT to the extent possible. It also adds a new document, environmental report, to the
environmental review process.

C.) Additional staff recommendations that are not required by federal rule or
state statute:

Included in the MOU is the authorization to implement an electronic distribution of
TxDOT highway project information and the TCEQ comments. The updated MOU
reorganizes and streamlines parts of the MOU.

Statutory authority:

Texas Water Code (TWC), 85.102, General Powers, 85.103, Rules, 85.104, Memoranda of
Understanding, and 85.105, General Policy; Texas Transportation Code, §201.607,
Environmental, Historical, or Archeological Memorandum of Understanding; Texas
Health and Safety Code, 8382.035, Memorandum of Understanding; and Texas
Transportation Code, 8201.607, Environmental, Historical, or Archeological
Memorandum of Understanding.

Effect on the:

A.) Regulated community:

Members of the regulated community will have readily available information on the process
used by the TCEQ and TxDOT to conduct the required environmental reviews of certain
highway projects. TxDOT will include the TCEQ comments in public documents. With this
information, the regulated community will be able to more fully participate in TXDOT's
development of certain highway projects.

B.) Public:

Revising the MOU will allow the public to have readily available information on the process
used by the TCEQ and TxDOT to conduct the required environmental reviews of certain
highway projects. TxDOT will include TCEQ comments in public documents. The public's
opportunity to review TCEQ environmental-related comments associated with these projects
enables them to more fully participate in TXDOT development of certain highway projects.
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C.) Agency programs:
TCEQ program staff involved in the review process will now have an electronic-based
process to manage their comments on coordinated TxDOT highway projects.

Stakeholder meetings:
Comment period during rule proposal.

Potential controversial concerns and legislative interest:
None.

Will this rulemaking affect any current policies or require development of
new policies?

No change in current policies. The two agencies will jointly implement an electronic
distribution system to streamline the coordinated review process. The Chief Engineer's
Office is the TCEQ central point of contact for this process with TxDOT.

What are the consequences if this rulemaking does not go forward? Are there
alternatives to rulemaking?

If the rulemaking does not proceed, the TCEQ will not be in compliance with the statutory
language in SB 548, SB 1420, and HB 630, requiring TxDOT and the TCEQ to update their
MOU.

Key points in the proposal rulemaking schedule:
Anticipated proposal date: May 22, 2013
Anticipated Texas Register publication date: June 7, 2013
Public hearing date (if any): None
Public comment period: June 7 thru July 8, 2013
Anticipated adoption date: September 4, 2013

Agency contacts:
Angela Burnett, Project Manager, 239-6005, General Law Division
Bruce McAnally, Texas Register Coordinator, 239-2141

Attachments

The TXDOT/TCEQ MOU language that TxDOT published in the February 15, 2013, issue of
the Texas Register for public comment; SB 548, Sections 1 and 5; SB 1420, Section 18; and
HB 630, Sections 1 and 5.
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cc: Chief Clerk, 2 copies
Executive Director's Office
Anne ldsal
Curtis Seaton
Tucker Royall
Office of General Counsel
Angela Burnett
Diane Mazuca
Bruce McAnally
David Timberger
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The Texas Commission on Environmental Quality (TCEQ, agency, commission)

proposes to amend 8§7.119.

Background and Summary of the Factual Basis for the Proposed Rule

The commission proposes this rule to adopt by reference updates to the commission's
memorandum of understanding (MOU) with the Texas Department of Transportation
(TxDOT) regarding TCEQ environmental reviews of TXDOT highway (transportation)

projects. The updates are required to implement the following statutes and legislation.

Texas Transportation Code, 8201.607(a) requires TXxDOT and each state agency that is
responsible for the protection of the natural environment, which includes the TCEQ, to
revise their MOU that relates to the review of the potential environmental effect of a
highway project. Texas Transportation Code, 8201.607(b) requires TxDOT and the
TCEQ to adopt, by rule, all revisions to the MOU. In addition, Texas Transportation
Code, §201.607(a)(5), as amended in Section 1 of Senate Bill (SB) 548, Section 18 of SB
1420, and Section 1 of House Bill (HB) 630, 82nd Legislature, 2011, requires that the
MOU specify that comments submitted to TxDOT later than the available 45-day review
period will be considered by TxDOT to the extent possible. In addition, Section 5 of SB

548, Section 18 of SB 1420, and Section 5 of HB 630 require that the MOU be updated.

TxDOT and the TCEQ have negotiated updated MOU language. TXxDOT has adopted the
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updated MOU in 43 TAC Chapter 2, Subchapter I. The TCEQ proposed rulemaking

would adopt 43 TAC §82.301 - 2.308 by reference.

Section Discussion

87.119, Memorandum of Understanding Between the Texas Department of
Transportation and the Texas Natural Resource Conservation Commission

The commission proposes to amend 87.119 to update the TCEQ adoption, by reference,
of its MOU with TxDOT. Until TXDOT recently amended its rules, the MOU was in 43
TAC 8§2.23. In arecent rulemaking, TXDOT moved the MOU to 43 TAC §82.301 - 2.308,
organized the MOU into sections, and adopted the updated MOU, including changing
the title of the MOU to Memorandum of Understanding with The Texas Commission on

Environmental Quality.

TXDOT has amended the MOU between TxDOT and the TCEQ to reflect the changes in
law made under SB 548, Section 1, Section 18 of SB 1420, and Section 1 of HB 630 and
additional changes agreed to by the TCEQ and TxDOT. The amended MOU was
adopted by TXDOT on April 26, 2013, and was effective May 16, 2013. The proposed

amendment to §7.119 would adopt, by reference, 43 TAC §82.301 - 2.308.

The updated MOU specifies that comments submitted to TXxDOT later than the available

45-day review period will be considered by TXxDOT to the extent possible. The updated
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MOU also makes changes to the triggers for review of a project and allows TxDOT to
coordinate review of environmental reports with the TCEQ. The updated MOU also
specifies that environmental documents will be sent to the TCEQ by e-mail for review.
The updated MOU differentiates the process for review for different types of
environmental documents. The updated MOU reorganizes and streamlines parts of the
MOU, including updating the definitions section, updating provisions regarding the
TxDOT and the TCEQ exchange of air quality information, and updating the TCEQ
agency name from the Texas Natural Resource Conservation Commission to the Texas
Commission on Environmental Quality. The updates to the MOU deleted some parts of
the previous version of the MOU, including the dispute resolution section and the
reference to an Interagency Cooperation Contract between TxDOT and the TCEQ
regarding the Edwards Aquifer Protection Program. The reference to the contract was
deleted because the application review addressed in the contract is not part of the

environmental review process addressed in MOU.

The TCEQ is proposing to adop the updated MOU by reference in order for TCEQ rules
to reflect the changes in the MOU that were required by legislation and to improve the

clarity of the MOU, including the environmental review process.

Fiscal Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment, has determined that, for
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the first five-year period the proposed rule is in effect, no significant fiscal implications
are anticipated for the agency or TXDOT as a result of administration or enforcement of

the proposed rule. The proposed rule will have no fiscal implications for other units of

state or local government.

This rulemaking adopts, by reference, a revision to the current MOU between the agency
and TxDOT concerning the review process that the TCEQ conducts on TXxDOT highway
projects. The revisions to the MOU are required to comply with provisions in SB 548,
SB 1420, and HB 630, which require TxDOT to amend its rules related to environmental
reviews of highway projects and update the relevant TCEQ/TxDOT MOU. With regards
to the TCEQ, the updated MOU makes only slight changes to the triggers for review of a
project, primarily for impaired water assessment units (impaired water bodies). Those
changes are being made to comply with current federal requirements associated with
the Federal Clean Water Act 303(d) list and TMDL-related requirements. The updated
MOU also includes a reference to a new document, environmental report, that TXxDOT
may request that the TCEQ review. The revised MOU also streamlines the current
process by shifting from a paper-based to an electronic-based process. Both TxDOT and
the TCEQ may realize cost savings when utilizing the new process, but any cost savings

are expected to be minimal.

The proposed rule will have no fiscal implications for other state agencies or units of
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local government.

Public Benefits and Costs

Nina Chamness also determined that for each year of the first five years the proposed
rule is in effect, the public benefit anticipated from the changes seen in the proposed
rule will be compliance with state law and more readily available information on the

process used by both TXxDOT and the TCEQ concerning the required environmental

reviews of highway projects.

The proposed rule adopts by reference the MOU between TxDOT and the TCEQ to
conduct environmental reviews on highway projects. Individuals and large businesses
are not expected to experience significant fiscal impacts as a result of the proposed rule.
Individuals and large businesses may find information more readily available

concerning the process used by the two agencies for these environmental reviews.

Small Business and Micro-Business Assessment
No adverse fiscal implications are anticipated for small or micro-businesses as a result
of the proposed rule. The proposed rule is expected to have the same fiscal impacts on a

small business as it does for a large business.
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Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and determined that a small
business regulatory flexibility analysis is not required because the proposed rule does

not adversely affect a small or micro-business in a material way for the first five years

that the proposed rule is in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and determined that a local
employment impact statement is not required because the proposed rule does not
adversely affect a local economy in a material way for the first five years that the

proposed rule is in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking in light of the regulatory analysis
requirements of Texas Government Code, §2001.0225, and determined that the
rulemaking is not subject to Texas Government Code, §2001.0225 because it does not
meet the definition of a "major environmental rule"” as defined in the Texas
Administrative Procedures Act. A "major environmental rule" is a rule that is
specifically intended to protect the environment or reduce risks to human health from
environmental exposure, and that may adversely affect in a material way the economy, a

sector of the economy, productivity, competition, jobs, the environment, or the public
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health and safety of the state or a sector of the state.

This rulemaking does not meet the statutory definition of a "major environmental rule"
because it is not the specific intent of the rule to protect the environment or reduce risks
to human health from environmental exposure. The specific intent of the proposed
rulemaking is to implement legislative changes enacted by portions of SB 548, SB 1420,
and HB 630. Those changes require that the MOU between TxDOT and the TCEQ
specify that TCEQ review and comments be completed within 45 days of receiving the
MOU. All three bills also specify that comments submitted to the TxDOT later than the
period agreed to by the agencies will be considered by the TxDOT to the extent possible.
The rulemaking also updates language in the MOU, including, but not limited to,

definitions triggers for TCEQ review, and the review process.

The rulemaking does not meet the statutory definition of a "major environmental rule”
because the proposed rule will not adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The cost of complying with the

proposed rule is not expected to be significant with respect to the economy.

Furthermore, the proposed rulemaking is not subject to Texas Government Code,

82001.0225 because it does not meet any of the four applicability requirements listed in
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Texas Government Code, §2001.0225(a). This rule does not exceed a standard set by
federal law, rather it addresses the process for environmental review performed by the
TCEQ for TxDOT, as mandated under state law. Second, the proposed rulemaking does
not exceed an express requirement of state law. Third, the proposed rulemaking does
not exceed a requirement of a delegation agreement or contract between the state and
an agency or representative of the federal government to implement a state and federal
program. Finally, the proposed rulemaking is not proposed solely under the general
powers of the agency, but specifically under Texas Transportation Code, §201.607,

which requires TxDOT and the TCEQ to update their MOU.

Written comments on the draft regulatory impact analysis determination may be
submitted to the contact person at the address listed under the Submittal of Comments

section of this preamble.

Takings Impact Assessment

The commission evaluated the rule and performed an assessment of whether the rule
constitutes a taking under Texas Government Code, Chapter 2007. The specific purpose
of the rule is to update the reference to the updated MOU between the TXDOT and the
TCEQ regarding TCEQ environmental reviews of TXDOT highway projects. The MOU
required updating due to statutory changes and to improve the clarity of the MOU,

including the environmental review process.
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Promulgation and enforcement of the rule would be neither a statutory nor a
constitutional taking of public or private real property because the rule does not affect
real property. Because the rule does not affect real property, it does not burden, restrict,
or limit an owner's right to property or reduce its value by 25% or more beyond that
which would otherwise exist in the absence of the regulation. The rule merely updates
the reference to the MOU, which is used to explain the process for TCEQ's
environmental reviews of TXDOT highway projects and additional cooperation between
TxDOT and the TCEQ. Therefore, the rule does not constitute a taking under Texas

Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rule and found it is neither identified in Coastal
Coordination Act Implementation Rules, 31 TAC §505.11(b)(2) or (4), nor will it affect
any action/authorization identified in Coastal Coordination Act Implementation Rules,
31 TAC 8505.11(a)(6). Therefore, the proposed rule is not subject to the Texas Coastal

Management Program.

Written comments on the consistency of this rulemaking may be submitted to the
contact person at the address listed under the Submittal of Comments section of this

preamble.
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Submittal of Comments

Written comments may be submitted to Bruce McAnally, MC 205, Office of Legal
Services, Texas Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. Electronic comments may be submitted at:
http://wwwb5.tceq.texas.gov/rules/ecomments/. File size restrictions may apply to
comments being submitted via the eComments system. All comments should reference
Rule Project Number 2013-019-007-LS. The comment period closes July 8, 2013.
Copies of the proposed rulemaking can be obtained from the commission's Web site at
http://www.tceq.texas.gov/nav/rules/propose _adopt.html. For further information,

please contact Angela Burnett, (512) 239-6005.
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§7.119

Statutory Authority

This amendment is proposed under Texas Water Code, (TWC), §85.102, which
establishes the general authority of the Texas Commission on Environmental Quality
(TCEQ, commission) necessary to carry out its jurisdiction; §5.103, which establishes
that the commission, by rule, shall establish and approve all general policy of the
commission; 85.104, which establishes the authority of the commission to enter
memoranda of understanding with any other state agency and adopt by rule the
memoranda of understanding; 85.105, which establishes the general authority of the
commission to adopt rules necessary to carry out its powers and duties under the TWC
and other laws of this state; Texas Health and Safety Code, 8382.035, Memorandum of
Understanding, which requires the commission to adopt, by rule, any memorandum of
understanding between the commission and another state agency in relation to the
Texas Clean Air Act; and Texas Transportation Code, §201.607, Environmental,
Historical, or Archeological Memorandum of Understanding, which requires TxDOT
and the TCEQ to examine and revise their memorandum of understanding relating to

the TCEQ review of highway projects for potential environmental effects.

The proposed amendment implements requirements in Sections 1 and 5 of Senate Bill
(SB) 548, Section 18 of SB 1420, and Sections 1 and 5 of House Bill 630, 82nd

Legislature, 2011. In addition, the proposed amendment implements requirements in
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Texas Transportation Code, §201.607.

87.119. Memorandum of Understanding Between the Texas Department of

Transportation and the Texas Commission on Environmental Quality

[Texas Natural Resource Conservation Commission].

The commission adopts by reference the rules of the Texas Department of

Transportation in 43 TAC §82.301 - 2.308 [§2.23] (relating to Memorandum of

Understanding with the Texas Commission on Environmental Quality [Texas Natural

Resource Conservation Commission]).



Jeff Graham

General Counsel

Texas Department of Transportatio
Earliest possible date of adoption: March 17, 2013
For further information, please call:|(512) 463-8683

¢ L 2 ¢

SUBCHAPTER I. MEMORANDUM OF
UNDERSTANDING WITH THE TEXAS
COMMISSION ON ENVIRONMENTAL

QUALITY
43 TAC §§2.301 - 2.308
STATUTORY AUTHORITY

The new sections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §201.607(b), which requires the department to adopt
memoranda of understanding with each agency that has re-
sponsibility for the protection of the natural environment or for
the preservation of historical or archeological resources, and to
adopt all revisions to these memoranda by rule.

CROSS REFERENCE TO STATUTE
Transportation Code, §201.607.

§2.301. Purpose.
This subchapter contains the Memorandum of Understanding (MOU)

Clean Water Act §303(d) list that has been approved by the U.S.
Environmental Protection Agency. An assessment unit is based on the
primary segment assessment unit identified in the integrated report.

(2) Construction--Activities that involve the building of
transportation projects on new location; or the expansion, rehabilita-
tion, or reconstruction, of an existing facility.

(3) EPA--The United States Environmental Protection

Agency.

(4) Environmental report--A report, form, checklist, or
other documentation analyzing an environmental issue in the context
of a specific transportation project or presenting a thorough summary
of an environmental study conducted in support of an environmental
review document, or demonstrating compliance with a specific envi-
ronmental requirement. The term does not include a permit or other
approval outside the scope of the environmental review process.

(5) Environmental review document--An environmental
assessment, a draft environmental impact statement, a final environ-
mental impact statement, a reevaluation as described in §2.85 of this
chapter (relating to Reevaluations), or a supplemental environmental
impact statement as described in §2.86 of this chapter (relating to Sup-
plemental Environmental Impact Statements), or a document prepared
to demonstrate that an Federal Highway Administration (FHWA)
transportation project qualifies as a categorical exclusion when FHWA
requires a narrative document as opposed to a checklist. An environ-
mental review document includes any attached environmental reports.

(6) Federal Clean Air Act (FCAA)--The federal statute, in-
cluding all amendments, that establishes National Ambient Air Quality
Standards (NAAQS) and mandates procedures for reaching and main-
taining these standards, codified at 42 United States Code §§7401, et

between the Texas Department of Transportation (TxDOT) and the
Texas Commission on Environmental Quality (TCEQ) concerning the
review of the potential environmental effect of transportation projects
as required by Transportation Code, §201.607. The MOU does not
affect coordination or permits required by other state or federal laws;
however, as set forth in this MOU, TxDOT may elect to coordinate
with TCEQ under this MOU concerning transportation projects that
this MOU does not require to be coordinated. The purpose of this MOU
is to provide a formal mechanism by which TCEQ reviews transporta-
tion projects that have the potential to affect resources within TCEQ's
jurisdiction. This MOU also promotes the mutually beneficial sharing
of information between TxDOT and TCEQ, which will assist TxDOT

seq.

(7) FHWA transportation project--A transportation project
for which the approval of the United States Department of Transporta-
tion Federal Highway Administration (FHWA) is required by law to
comply with the National Environmental Policy Act, codified at 42
United States Code §§4321, et seq. and implementing regulations
(NEPA), FHWA is the lead federal agency, and FHWA agrees Texas
Department of Transportation may act as the joint lead agency under
23 Code of Federal Regulations §771.109.

(8) Impaired assessment unit--An assessment unit that
does not support or meet water quality standards established by the

in making environmentally sound decisions.

§2.302.  Authority.
(a) Transportation Code, §201.607, directs the Texas Depart-

ment of Transportation to adopt memoranda of understanding with each
agency that has responsibilities for the protection of the natural envi-
ronment.

(b) Under Water Code, §5.104(b) and Health and Safety Code,
§382.035, the Texas Commission on Environmental Quality (TCEQ)
may enter into a memorandum of understanding with any other state
agency and shall adopt by rule any memorandum of understanding be-
tween TCEQ and any other state agency.

$2.303.  Definitions.
The following words and terms, when used in this subchapter, have the

Texas Commission on Environmental Quality (TCEQ) as shown in
TCEQ's most recent integrated report prepared under the Clean Water
Act §305(b) that includes a Clean Water Act §303(d) list that has
been approved by EPA. An assessment unit identified in the integrated
report as impaired due to nonsupport of a water quality standard that
is not caused by a pollutant (identified as category 4c) will not be
considered an impaired assessment unit for the purposes of this MOU.

(9) Maintain or maintenance--Activities which involve the
upkeep or preservation of an existing facility to prevent that facility's
degradation to an unsafe or irreparable state, or which involve the treat-
ment of an existing facility or its environs to meet acceptable standards
of operation or aesthetic quality. The activities generally do not require
the acquisition of additional right of way or result in increased roadway

capacity.

following meanings, unless the context clearly indicates otherwise.

(1) Assessment unit--For a water body in the state, the

(10) Maintenance area--A geographic area previously des-
ignated as a non-attainment area and subsequently redesignated to at-

smallest geographic area of use support analyzed for such body in

tainment subject to the requirement to develop a maintenance plan un-

Texas Commission on Environmental Quality's most recent integrated

der 42 United States Code §7505a of the FCAA, and other areas des-

report prepared under the Clean Water Act §305(b) that includes a

ignated as maintenance areas by the EPA.
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(11) Non-attainment area--A geographic area designated

exclusion, or programmatic categorical exclusion, under §2.81 of this

nonattainment by the EPA as failing to meet the NAAQS for a pollutant

chapter (relating to Categorical Exclusions) or §2.82 of this chapter

for which a standard exists. The EPA designates counties (or portions

(relating to Blanket and Programmatic Categorical Exclusions), and

thereof) as nonattainment under the provisions of 42 United States

TxDOT will not coordinate such projects with TCEQ.

Code §7407(d). For the official list and boundaries of nonattainment
areas, see 40 Code of Federal Regulations Part 81 and relevant notices
in the Federal Register.

(12) State Implementation Plan (SIP)--The plan prepared
by the TCEQ under 42 United States Code §7410 of the FCAA to at-
tain, maintain, implement, or enforce NAAQS. An approved SIP is the

(2) Applicable.

(A) Environmental reports. TxXDOT may, but is not re-
quired to, separately coordinate an environmental report with TCEQ.

(B) Environmental assessments. TxDOT shall coordi-
nate the environmental assessment with TCEQ if one or more of the

implementation plan, or most recent revision of this plan, that has been

triggers in subsection (b) of this section apply, except TxDOT will not

approved by EPA under 42 United States Code §7410 of the FCAA.

coordinate an environmental assessment if:

(13) TCEQ--Texas Commission on Environmental Qual-

ity.
(14) TxDOT--Texas Department of Transportation.

(15) Total Maximum Daily Load (TMDL)--The total
amount of a substance that a water body can assimilate and still meet
the Texas Surface Water Quality Standards as adopted by the TCEQ
for a particular water body.

(16) TMDL Implementation Plan (I-Plan)--A plan describ-
ing the strategy and activities TCEQ and watershed partners will carry
out to improve water quality in the affected watershed.

(17) Transportation enhancement--An activity that is listed
under 23 United States Code §101(a)(29), that relates to a transporta-
tion project, and is eligible for federal funding under 23 United States

(i) TxDOT already coordinated one or more envi-
ronmental reports for a project that evaluate the subject matter of all
applicable triggers in subsection (b) of this section;

(ii) the project as it affects the subject matter of the
applicable triggers in subsection (b) of this section does not subse-

quently change;

(iii) _ the conclusions in the environmental reports do
not subsequently change; and

(iv) TCEQ did not request TxDOT to also coordi-
nate the environmental assessment under subsection (d)(2) of this sec-
tion.

(C) Environmental impact statements and supplemental
environmental impact statements. TxDOT shall coordinate the draft

Code §133.

(18) Transportation project--A project to construct, main-
tain, or improve a highway, rest area, toll facility, aviation facility, pub-
lic transportation facility, rail facility, ferry, or ferry landing. A trans-
portation enhancement is also a transportation project.

$2.304. Responsibilities.

(a) TxDOT is responsible for the development, construction,
maintenance, and operation of the state highway system and other

environmental impact statement and the final environmental impact
statement with TCEQ following the requirements of this MOU and at
the times described in §2.103(d)(2)(A) and (B) and (g)(2) of this chap-
ter (relating to Public Participation for an Environmental Impact State-
ment or Supplemental Environmental Impact Statement). TxDOT will
coordinate a supplemental environmental impact statement with TCEQ
following the requirements of this MOU.

(D) Reevaluations. If TxDOT prepares a written
reevaluation for a transportation project under §2.85 of this chapter

transportation systems as designated by the legislature.

(b) TCEQ is the state air and water pollution control agency
and is the principal authority in Texas on matters relating to the quality
of the state's air and water resources, including the following:

(1) Air quality. TCEQ's primary responsibility relating to
air, as designated by Health and Safety Code, §382.002, includes, but

(relating to Reevaluations), TxDOT shall coordinate the reevaluation
with TCEQ if the earlier coordination concerning the project is no
longer valid as a result of changes in the project.

(b) Triggers for coordination.

(1) Air quality. Projects that add capacity in a nonattain-
ment or maintenance area of the State.

is not limited to, setting standards, criteria, levels, and emission limits
for air quality and air pollution control; and

(2) Water quality. TCEQ is charged with the protection of
water quality, water rights, and the adoption and enforcement of rules
and performance of other acts relating to the safe construction, main-
tenance, and removal of dams. TCEQ's jurisdiction over water quality,
water rights, and enforcement of both water quality and water rights in-
cludes, but is not limited to, those items outlined in Water Code, §5.013.

(2) Water quality.

(A) Projects that will require Tier II individual Clean
Water Act Section 401 certification under procedures defined in the
most recent version of the memorandum of agreement between the U.S.
Army Corps of Engineers and TCEQ.

(B) Projects located in the recharge, transition, or con-
tributing zones of the Edwards Aquifer, pursuant to 30 TAC Chapter

$2.305.  Coordination during Environmental Review Process.

(a) Applicability. This section specifies when TxDOT shall

213, Subchapters A and B (relating to Edwards Aquifer). For these
projects, the environmental review document or environmental report
provided to TCEQ by TxDOT shall provide the location of the project

designate TCEQ as a participating agency in relation to the environ-

within the Edwards Aquifer. TxDOT shall include a statement that the

mental review of a transportation project, and therefore coordinate with

proposed projects and associated activities are to be implemented, op-

TCEQ. TxDOT may elect to coordinate with TCEQ concerning other

erated, and maintained in a manner that complies with the Edwards

transportation projects that this MOU does not require to be coordi-

Aquifer rules and any applicable TCEQ guidance documents in effect

nated.

(1) Not applicable. This MOU does not apply to a project
that TxDOT classifies as a categorical exclusion, blanket categorical

to implement the rules.

(C) Projects located within five miles of an impaired as-
sessment unit and within the watershed of the impaired assessment unit.

PROPOSED RULES
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(i) Determination of trigger. For the purposes of this
subparagraph, the determination of whether an assessment unit is im-

(2) For a project for which TxDOT prepares an environ-
mental assessment, if TXDOT coordinates an environmental report

paired must be made when TxDOT assesses whether a trigger in this

concerning the project, TCEQ may request during the comment period

subparagraph applies to the transportation project, and must be based

that TxDOT also coordinate the environmental assessment for the

on the most recent TCEQ integrated report at that time prepared under

project. If TCEQ makes a request TxDOT shall coordinate the related

Clean Water Act §305(b) that includes a Clean Water Act §303(d) list

environmental assessment.

that has been approved by the EPA.

(1) TxDOT will identify impaired assessment

(3) If TCEQ provides comments, TxDOT will respond in
writing to TCEQ's comments. TxDOT will ensure that the final ver-

units using information publicly available from TCEQ.

(1) TxDOT shall identify whether the project
drains to any impaired assessment unit using publicly available map
resources, survey data, topographic data, or other scientifically valid
data. TxDOT may identify the watershed of an impaired assessment
unit using the 12-digit hydrologic unit codes produced by the United
States Geologic Service.

(ii) Required information. If the trigger in this sub-
paragraph applies to a project, TXDOT in the environmental review
document or environmental report shall provide the location of the
project in the watershed of the impaired assessment unit, the assess-
ment unit number, segment name, segment number, impairments, and
the year of the Clean Water Act §303(d) list used, and shall provide:

(1) For impaired assessment units with EPA-ap-
proved TMDLs, the name and date of the EPA-approved TMDL and if
applicable, the TCEQ-approved I-Plan, and a statement that the project
and associated activities will be implemented, operated, and main-
tained in a manner that is consistent with the approved TMDL or ap-

proved I-Plan; or

(1) For impaired assessment units without EPA-
approved TMDLs, an acknowledgement that the assessment unit does
not have an EPA-approved TMDL and a statement that the project and
associated activities will be implemented, operated, and maintained us-
ing best management practices to control the discharge of pollutants
from the project site.

(c) General.

(1) No coordination by local government. When a local
government acts as the project sponsor concerning the preparation of an
environmental review document or environmental report, TxDOT shall
perform the coordination of the document with TCEQ as described in
this MOU.

(2) Compliance with law. Environmental review docu-

sion of the environmental review document describes the results of any
coordination with and comments made by TCEQ, and includes a sum-
mary of those contacts and comments. TxDOT will consider TCEQ
comments submitted to TxDOT after the comment deadline to the ex-
tent possible, given the stage of the environmental review process at
the time of the submission.

$2.306.  Exchange of Air Quality Information.

(a) Upon request by TxDOT, TCEQ will provide publicly
available information to TxDOT related to air quality, such as:

(1) information useful for establishing existing air quality
conditions to be described in an environmental review document;

(2) the location and severity of conditions in non-attain-
ment areas;

(3) information affecting transportation-related activity
and mobile sources in the state implementation plan; and

(4) proposed and existing locations of roadside air moni-

tors.

(b) TxDOT and TCEQ will exchange data useful for devel-
oping mobile source budgets, and data on transportation conformity
determinations, including for any area newly designated by EPA as a
non-attainment area.

$2.307.  No Waiver of Rights.

As the state environmental regulatory agency, TCEQ reserves all rights
it has to enforce relevant laws, and the parties intend that TCEQ's par-
ticipation in this MOU does not have the effect of waiving those rights
or the requirements of any laws that apply to the projects covered by
this MOU. The parties agree that this MOU does not preclude either
party from making any legal argument.

§2.308. Review of MOU.

This MOU shall be reviewed and updated no later than January 1, 2017.
TxDOT and TCEQ by rule shall adopt the MOU and all revisions to the

ments and environmental reports prepared and provided to TCEQ by

MOU. If a change in state or federal law or a change in the SIP neces-

TxDOT will be in compliance with applicable law.

(3) Computation of time. In computing time for the pur-
poses of this MOU, the period begins on the day after the act or event
in question and concludes at the end of the last day of that designated
period, unless that day is a Saturday, Sunday, or state holiday, in which
event the period concludes at the end of the next day that is not a Sat-
urday, Sunday, or state holiday.

(d) Review and response.

(1) TxDOT shall forward the environmental review docu-
ment or environmental report to the e-mail address specified by TCEQ.
The e-mail will indicate all triggers under subsection (b) of this section
that apply to the project. TCEQ shall have a period of 30 days, from the
date of receipt, to review the environmental review document or envi-
ronmental report and provide written comments. Before the deadline
for review, TCEQ may, if necessary, notify TxDOT that it is extend-
ing the review period for no more than 15 additional days. TCEQ will
submit any comments to the e-mail address specified by TxDOT.

sitates a change in this MOU, then representatives from both TxDOT
and TCEQ will meet to work out a mutually agreeable amendment to
the MOU.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 1,
2013.

TRD-201300412

Jeff Graham

General Counsel

Texas Department of Transportation

Earliest possible date of adoption: March 17, 2013
For further information, please call: (512) 463-8683

¢ ¢ ¢
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H.B. No. 630

ANIACT
relating te the environmental neview process for transportation

projects.

BE IT ENACTED BY THE LEGISL%TURE OF THE STATE OF TEXAS:

SECTION 1. Secticn 201.607, Transpertation Code, is amended
by amending Subsection ({a) and adding Subsection (¢) to read as
follows:

{a) MNot later than January 1, 1997, and every fifth year
aftexr that date,.the department and each state agency that is
responsible for the protection of the natural environment or for
the preservation of historical or archeological resources shall
examine and revise their memorandum of understanding that:

(1} describes the resgponsibilities of each agency
entering into the memorandum zrelating to the review of the
potential environmental, histecrical, or archeological effect of a
highway project;

{2) specifies the responsibilities of each agency
entering into the memorandum relating to the review of a highway
project;

{3) specifies the types of information the department
must provide teo the reviewing agency and the period during which the
department must provide the informaticn;

(4) specifies the pericd during which the reviewling

agency must review the highway project and provide comments to the
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E.B. No. 630

department, as negotiated by the department and the agency but

which may not exceed 45 days after the date the agency receives a

request for comments from the department; [and]

(5) specifies that comments submitted to the

department later than the pericd specified under Subdivision (4)

will be considered by the department to the extent possible; and

{(6) includes any other agreement necessary for the
effective c¢oordination of the review of the environmental,
historical, or archeoleogical effect of a highway project.

(¢} The department by rule shall establish procedures

cgoncerning coordination with agenciesg in carrying out

responsibilities under agreements under this section.

SECTICN 2. ({a) Chapter | 201, Transportation Code, is
amended by adding Subchapter I-1|tc read as follows:

SUBCHAPTER T-1. ENVIRONMENTAL REVIEW PROCESS

Sec, 201,751, DEFINITIONE. In this subchapter:

(1) "Day" means a cglendar day.

(2) "Federal Highway Administration" means the United
States Department of Trhnsportation Federal Highway
Administration.

{3) "Highway proje¢t" means a highway or related

improvement that is:

(A) part of thg state highway system; ox

(B) not part pf the state highway system but

funded wholly cr partly by federg|l money.

{4) "Local governmgnt sponsor” means a political

subdivisicn of the state that:
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H.B. No. 630
SECTION 5. Subsection (a), Section 201.607, Transportation
Code, as amended by this Act, and Subsection {(b-1), Section
12.0011, Parks and Wildlife Code, as added by this Act, apply only
to a request <for comments from the Texas Department of
Transportation received by a state agency on cor after the effective
date of this Act. As necessary, the Texas Department of
Transportation and each affected state agency shall promptly revise
the memorandum of understanding required by Section 201.607,
Transportation Code, to implement the change made by this Act to
Subsection (a), Section 201.607, Transpertation Code.

SECTION 6. This Act take‘s effect Septembexr 1, 2011.

13




H.B. No. 630

President of the Senate Speakexr of the House

I certify that H.B. No. 630 was passed by the House on April
11, 2011, by the following vete: Yeas 147, Nays O, 1 present, not
voting; and that the House concurred in Senate amendments to H.B.
No. 630 on May 25, 2011, by the following vote: Yeas 139, Nays O, 3

present, not voting.

Chief Clerk of the House

I certify that H.B. No. 630 was passed by the Senate, with
amendments, on May 24, 2011, by the following vote: Yeas 31, Nays
0.

Secretary of the Senate

APPROVED:

Date

Governor

14
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5.B. No. 548

AN ACT
relating to the environmental review process for transportation

projects.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 201.607, Transpoertation Code, is amended
by amending Subsection (a) and adding Subsection (c¢) to read as
follows:

(a) Wot later than January 1, 1997, and every fifth year
after that date, the department and each state agency that is
responsible for the protection of the natural environment or for
the preservation of historical or archeological resources shall
examine and revise their memorandum of understanding that:

(1) describes the responsibilities of each agency
entering into the memorandum relating to the review of the
potential environmental, historical, or archeological effect of a
highway project;

{2) specifies the responsibilities of each agency
entering into the memorandum relating to the review of a highway
project;

(3) specifies the types of information the department
must provide to the reviewing agency and the period during which the
department must provide the information;

{4) specifies the period during which the reviewing

agency must review the highway project and provide comments to the
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department, as negotiated by the department and the agency but

which may not exceed 45 days aft

er the date the agency receives a

request for comments from the department; [aad]

(5) specifies that

comments submitted to the

department later than the period specified under Subdivision (4)

will be considered by the department to the extent possible; and

{6) includes any ot

effective coordination of the

her agreement necessary for the

review of the environmental,

historical, or archeological effect of a highway project.

(c) The department by rule shall establish procedures

concexning coordination with

agencies in carrying out

regsponsibillities under agreements under this section.

SECTION 2. (a) Chapter
amended by adding Subchapter I-1 {

SUBCHAPTER I-1. ENVIH

201, Transportation Code, 1is
o read as follows:

ONMENTAL REVIEW PROCESS

Sec. 201.751. DEFINITIONS.

In this subchapter:

(1) "Davy" meang a cal

endar day.

(2) "Federal Highwa

Administration” means the United

States Department of Tr g

ngportation Fedexal Highway

Administration.

(3) "Highway proijed

t" means a highway or related

improvement that ig:

{A) part of the

state highway system; or

(B) not part

f the sgtate highway system but

funded wholly or partly by fedexa

. monev.

{4) "Local OVET NG
g

nt sponsor" means a political

subdivigion of the state that:
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(2) must reguire

5.B. No. 548

the agency receiving money to

complete the environmental rewy

iew in less time than is customary

for the completion of environmer

ital review by that agency.

(c) The department may e

nter into a separate agreement for a

transportation project that the

department determines has regional

importance.,

{d) An agreement entere

A into under this section does not

diminish ory modify the rights

of the public regarding review and

comment ¢n transportation proje

cts.

{(e¢) BAn entity entering i

nto an agreement under this section

shall meke the agreement av

Sec. 222,006. ENVIRONME

pilable on the entity's Internet

NTAL REVIEW CERTIFICATION PROCESS.

The department by rule shalll

establish a process to certify

department district enviyonme

mtal specialists to work on all

documents related t¢ state

bnd federal environmental review

procesgses. The certification pj

0Ccess musit:

(1) be available tg

department emplovyees; and

{2) require contin

hing education for recertification.

SECTION 4. Section 12.0
amended by adding Subsection (b

{b-1) Recommendations 3

011, Parks and Wildlife Code, 1is
1) to read as follows:

end  information submitted by the

department under Subsection

b) in response to a reguest for

comments from the Texas Depa

rtment of Transportation must be

submitted not later than the 454

th day after the date the department

teceives the request.

SECTION 5. Subsection {a), Section 201.607, Transportation

12
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. Code, as amended by this Act, and Subsec¢tion (b-1), Section

12.0011, Parks and Wildlife Code, as added by this Act, apply only
te a request for comments from the Texas Department of
Transportation received by a state agency on or after September 1,
2011. As necessary, the Texas Department of Transportation and
each affected state agency shall promptly revise the memorandum of
understanding required by Section 201.607, Transportaticn Code, to
implement the change made by this Act to Subsection (a), Section
201.607, Transportation Code.

SECTICN 6. (a) Sectien|222.005, Transportation Code, as
added by this Act, takes effect|immediately if this Act receives a
vote of two-thirds of all the lmembers elected to each house, as
provided by Section 39, Article| ITII, Texas Constitution. If this
Aet does not receive the vote necessary for immediate effect,
Section 222,005 takes effect September 1, 2011.

{b) Ezxcept as provided Yy Subsection (a) of this section,

this Act takes effect September 1, 2011,

13




S.B. No. 548

President of the Senate Speaker of the House

I hereby certify that §5.B. No. 548 passed the Senate on
March 31, 2011, by the following vote: ¥Yeas 31, Nays 0; and that
the Senate concurred in House amendment on May 25, 2011, by the

following vote: Yeas 31, Nays 0.

Secretary of the Senate
I hereby certify that 8.B. Nec. 548 passed the House, with
amendment, on May 23, 2011, by the following vote: Yeas 142,

Nays O, one present not voting.

Chief Clerk of the House

Approved:

Date

Goverinor

14
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moxe frequently as necessary.

SECTION 17. Subchaptex H,
iz amended by adding Section 201.4

Sec. 201.6015. INTEGRATIO

S.B. Ne. 1420

Chapter 201, Transportation Code,
015 to read as follows:

N OF PLANS AND POLICY EFFORTS. In

developing each of its transporta

tion plans and policy efforts, the

department must clearly referen

ce the statewide transportation

plan under Section 201.601 and spg

cify how the plan or policy effort

supperts or otherwise relates t

D the specific goals under that

SECTION 18. (a) Section

201.607, Transportation Code, is

amended by amending Subsection (a) and adding Subsection (¢) to

read as follows:

(a) Not later than January 1, 1997, and every fifth yeax

after that date, the department and each state agency that is

responsible for the protection o

f the natural environment or for

the preservation of historical or archeclogical resources shall

examine and revise their memorandum of understanding that:

(1) describes the respensibilities of each agency

entering into the memorandum relating to the review of the

potential environmental, historical, cx archeclogical effect of a

highway project;

(2) specifies the responsibilities of each agency

entering into the memorandum rel

project;

ating to the review of a highway

(3) specifies the types of information the department

must provide to the reviewing agency and the period during which ths

department must provide the information;

1

6
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(4) specifies the period during which the reviewing
agency must review-the highway project and provide comments to the

department, as negotiated by the department and the agency but

which may not exceed 45 days after the date the agency receives a

reguest for comments from the department; [a=nd]

(5) specifiegs that comments submitted to the

department later than the period specified under Subdivision (4)

will be considered by the department te the extent possible; and

(6) includes any other agreement necessary for the
effective coordination of +the 1zreview of the environmental,
historical, or archeological effect of a highway project.

(c) The department by rule shall establish procedures

concerning coordination  with agencies in cdarrying out

responsibilities undexr agreements under this section.

(b) Subsection (a), Section 201.607, Transportation Code,
as amended by this section, applies only tec a regquest for comments
from the Texas Department of Transportation received by a state
agency on or after the effective date of this Act. As necessary,
the Texas Department of Transportation and each affected state
agency shall promptly revise the memorandum of understanding
reguired by Section 201.607, Transportation Cede, to implement the
change made by this section to Subsection {(a), Section 201.607,
Transportation Code,

SECTION 19. Subchapter H, Chapter 201, Transportation Ccde,
is amended by adding Section 2011620 to read as follows:

Sec. 201.620. COORDINATION WITH METROPOLITAN PLANNING

QRGANIZATIONS TC DEVELOP TONGFTERM PLANNING ASSUMPTIONS. The

17




S.B. No. 1420

President of the Senate ) Speaker of the House

I hereby certify that S$.B. No. 1420 passed the Senate on
April 18, 2011, by the following vote: Yeas 31, Nays 0;
May &, 2011, Senate refused to concur 1in House amendments and
requested appointment of Conference Committee; May 17, 2011, House
granted request of the Senate; May 28, 2011, Senate adopted
Conference Committee Report by the following vote: Yeas 31,

Navs O.

Secretary of the Senate
I hereby certify that S.B. No. 1420 passed the House, with
amendments, on May 2, 2011, by the following wvote: Yeas 121,
Nays 24, one present net wvoting; May 17, 2011, House granted
request of the Senate for appointment of Conference Committee;
May 292, 2011, House adepted Conference Committee Report by the

following vote: Yeas 118, Nays 26, one present not voting.

Chief Clerk of the House

Approved:

Date

Governor
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Texas Commission on Environmental Quality

INTEROFFICE MEMORANDUM
To: Commissioners Date:  May 10, 2013
Thru: Bridget C. Bohac, Chief Clerk

Zak Covar, Executive Director

From: W Caroline Sweeney, Deputy Director
Office of Legal Services

Subject: Docket No. 2013-0348-RUL / Rule Project No. 2013-019-007-L3
Outlined summary indicating Revised Back-up for Chapter 7,
Memoranda of Understanding
Memorandum of Understanding between the Texas
Department of Transportation and the Texas Commission on
Environmental Quality '

Back-up material for Chapter 7, Memoranda of Understanding (Rule Project No. 2013-
019-007-LS), was filed on May 3, 2013. Additional back-up material is attached in the
form of a revised Preamble/Rule Proposal with highlight/strikeout showing changes
and supplemental documents, which are specified below.

CHANGE(S) TO THE PREAMBLE/RULE PROPOSAL

* On page 2, in the Background and Summary of the Factual Basis for the
Proposed Rule section, “Chapter 2” has been added to the reference to 43 TAC,
Subchapter 1. '

e Onpages 2 through 12, the Section Discussion portion has been renamed to
Section-by-Section Discussion and revised to add more detail on the changes
made to the MOU.

» On page 20, the Statutory Authority section has been updated to include the full
name of the Texas Department of Transportation.

SUPPLEMENTAL DOCUMENTS

The following documents are added to the back-up material:

o The proposal preamble that TxDOT published in the Texas Register when it
published the repeal of 43 Texas Administrative Code (TAC) §2.23 (previous
version of the MOU) and the new rules, 43 TAC §§2.301-2.308, containing the
updated MOU. (Note: the proposed MOU that TxDOT published was included in

Page 1






TCEQ’s original filing of backup for the May 22, 2018 agenda.); and

The adoption preamble that TxDOT published in the Texas Register when it
published the repeal of 43 Texas Administrative Code (TAC) §2.23 (previous
version of the MOU) and adoption of the new rules, 43 TAC §82.301-2.308,
containing the updated MOU as published by TxDOT in the Texas Register on
May 10, 2013. (Note: There were no changes from the proposed MOU to the
adopted MOU.)

Attachments

CC:

TCEQ Preamble/Rule Proposal (revised);
TxDOT proposal preamble; and
TxDOT adoption preamble.

Chief Clerk, 2 copies
Executive Director's Office
Anne Idsal

Curtis Seaton

Tucker Royall

Office of General Counsel
Angela Burnett

Diane Mazuca

David Timberger

Bruce McAnally





Texas Commission on Environmental Quality Page 1
Chapter 7 - Memoranda of Understanding
Rule Project No. 2013-019-007-LS

The Texas Commission on Environmental Quality (TCEQ, agency, commission)

proposes to amend 8§7.119.

Background and Summary of the Factual Basis for the Proposed Rule

The commission proposes this rule to adopt by reference updates to the commission's
memorandum of understanding (MOU) with the Texas Department of Transportation
(TxDOT) regarding TCEQ environmental reviews of TXDOT highway (transportation)

projects. The updates are required to implement the following statutes and legislation.

Texas Transportation Code, 8201.607(a) requires TXxDOT and each state agency that is
responsible for the protection of the natural environment, which includes the TCEQ, to
revise their MOU that relates to the review of the potential environmental effect of a
highway project. Texas Transportation Code, 8201.607(b) requires TxDOT and the
TCEQ to adopt, by rule, all revisions to the MOU. In addition, Texas Transportation
Code, §201.607(a)(5), as amended in Section 1 of Senate Bill (SB) 548, Section 18 of SB
1420, and Section 1 of House Bill (HB) 630, 82nd Legislature, 2011, requires that the
MOU specify that comments submitted to TXxDOT later than the available 45-day review
period will be considered by TxDOT to the extent possible. In addition, Section 5 of SB

548, Section 18 of SB 1420, and Section 5 of HB 630 require that the MOU be updated.

TxDOT and the TCEQ have negotiated updated MOU language. TxDOT has adopted the





Texas Commission on Environmental Quality Page 2
Chapter 7 - Memoranda of Understanding

Rule Project No. 2013-019-007-LS

updated MOU in 43 TAC Chapter 2, Subchapter I. The TCEQ proposed rulemaking

would adopt 43 TAC §82.301 - 2.308 by reference.

Section-by-Section Discussion

87.119, Memorandum of Understanding Between the Texas Department of
Transportation and the Texas Natural Resource Conservation Commission

The commission proposes to amend 87.119 to update the TCEQ adoption, by reference,
of its MOU with TxDOT and to change the title to "Memorandum of Understanding
Between the Texas Department of Transportation and the Texas Commission on

Environmental Quality".

Until TXDOT recently amended its rules, the MOU was in 43 TAC 82.23. In arecent
rulemaking, TxDOT repealed this section and moved the MOU to new 43 TAC 882.301 -
2.308, organized the MOU into sections, and adopted the updated MOU, including
changing the title of the MOU to Memorandum of Understanding with the Fhe Texas

Commission on Environmental Quality.

TxDOT has amended the MOU between TxDOT and the TCEQ to reflect the changes in
law made under Section 1 of SB 548-Seetion-t, Section 18 of SB 1420, and Section 1 of
HB 630 and additional changes agreed to by the TCEQ and TxDOT. The amended MOU

was adopted by TXDOT on April 26, 2013, and iswas effective as of May 16, 2013. The
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proposed amendment to §7.119 would adopt, by reference, 43 TAC §§2.301 - 2.308.

The TCEQ is proposing to adopt the updated MOU by reference in order for TCEQ rules

to reflect the changes in the MOU that were required by legislation and to improve the
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clarity of the MOU, including the environmental review process.

The following is a discussion of changes that were made in the recent adoption by

TxDOT of the updated MOU.

Adopted New 82.301, Purpose, formerly 82.23(a), provides for a formal mechanism as
required by Texas Transportation Code, 8201.607, by which TCEQ reviews
transportation projects that have the potential to affect resources within its jurisdiction.
In addition, the MOU promotes the mutually beneficial sharing of information between
TxDOT and TCEQ. It also allows TxDOT to coordinate additional transportation
projects that are not specifically required to be coordinated under the MOU. This
section has been streamlined by deleting §2.23(a)(1) and (2), that stated the policies of
TxDOT and TCEQ); deleting §2.23(a)(3) that referenced TxDOT rules that relate to the
review of TXDOT environmental projects; and moving the reference regarding authority
for the MOU to its own section. Also, this section and the rest of the rules were
amended to update TCEQ's name from the Texas Natural Resource Conservation

Commission (TNRCC).

Adopted New §2.302, Authority, formerly §2.23(b), sets forth the statutory authority in
the Texas Transportation Code, the Texas Water Code, and the Texas Health and Safety

Code for TxDOT and TCEQ to enter into the MOU. The section was renumbered.
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Adopted New §2.303, Definitions, formerly 82.23(c), contains definitions of various
terms used in the MOU. New definitions have been added: Assessment units;
Environmental report; Environmental review document; Federal Highway
Administration transportation project; Impaired assessment unit; Maintenance area;
Total maximum daily load (TMDL); TMDL Implementation Plan (I-Plan); and
Transportation enhancement. Certain definitions have been deleted: Districts;
Environmental documents; Inspection and Maintenance Program; Memorandum of
Understanding; Metropolitan Planning Organization (MPQO); Mitigation; National
Environmental Policy Act of 1969 (NEPA); Project development; Right of way; Single
occupancy vehicle; Statewide Transportation Improvement Plan (STIP); Transportation
Improvement Plan (TIP); and TxDOT environmental rules. Some definitions have been
revised or modified: The United States Environmental Protection Agency (EPA);
Maintenance (changed to Maintain or maintenance); Non-attainment counties (changed
to Non-attainment area); State Implementation Plan (SIP); TNRCC (changed to TCEQ);

TxDOT; and Transportation projects (changed to Transportation project).

Adopted New §2.304, Responsibilities, formerly §2.23(d), sets forth the statutory
responsibilities of TXxDOT and TCEQ that are relevant to the purpose of the MOU. It
contains portions of repealed §2.23(d)(1) and (2)(A) and (B), and consolidates and

streamlines the responsibilities of each agency.
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Adopted New §2.305, Coordination during Environmental Review Process, combines
elements of repealed §2.23(e) regarding coordination and document review (including
triggers for coordination). This section sets forth new procedures in §2.305(a)(1) and
(2), Applicability, for determining whether the department is required to coordinate a
given transportation project with TCEQ. TxDOT will not coordinate a project that
TxDOT classifies as a categorical exclusion, blanket categorical exclusion, or
programmatic categorical exclusion under 82.81 or §2.82. TxDOT will coordinate a
project for which TxDOT prepares an environmental assessment unless TXDOT has
already coordinated an environmental report (discussed below) concerning the project
and certain other conditions are met. TxDOT will coordinate a project for which TxDOT
prepares an environmental impact statement. TXDOT will coordinate a reevaluation
concerning a project if the earlier coordination concerning the project is no longer valid

as a result of changes in the project.

Section 2.305(a) removes the general information formerly in 82.23(e)(1) about early
identification and coordination with TCEQ to assess potential environmental concerns
and about encouraging public input. The TXDOT rules, in 43 TAC Chapter 2,
Subchapter E, Public Participation, contain information regarding public input. Section
2.305(a) adds more detail to the requirements for submitting documents to TCEQ for

review. TxDOT is allowed to coordinate an environmental report with TCEQ. This
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document is a report, form, checklist, or other documentation analyzing an
environmental issue in the context of a specific transportation project or presenting a
thorough summary of an environmental study conducted in support of an
environmental review document, or demonstrating compliance with a specific
environmental requirement. The rules that were recently adopted by TxDOT authorize
a project sponsor to prepare an environmental report and submit it for technical review
before the environmental review document is completed (see 43 TAC 82.45). Similarly,
the amended MOU allows, but does not require, TXDOT to coordinate an environmental
report with TCEQ. For projects for which TxDOT prepares an environmental
assessment, the MOU would allow TxDOT to satisfy coordination requirements by
coordinating an environmental report provided all of the conditions in proposed
§2.305(a)(2)(B) are met. For projects necessitating environmental impact statements,
the MOU no longer requires TxDOT to provide the preliminary environmental/scoping
document to TCEQ for review, but it does still require that TXDOT supply the TCEQ
draft and final environmental impact statements for review. It adds the requirement

that TxDOT supply supplemental environmental impact statements for review.

Section 2.305(b) contains triggers for determining when coordination is required for
projects for which TXxDOT prepares an environmental assessment. Use of these triggers
will allow TCEQ to focus its resources on reviewing those projects most likely to

adversely affect natural resources. This subsection revised the repealed
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82.23(e)(2)(A)(i) and (ii) dealing with air quality and water quality triggers. The four air
quality triggers were narrowed to one trigger covering projects that add capacity in a
nonattainment or maintenance area of the state. The water quality triggers are now
more detailed and incorporate some of the new definitions that are included in the
updated MOU. As required in the previous MOU, projects requiring Tier Il individual
Clean Water Act Section 401 certification will use procedures as defined in the most
recent version of the MOU between the United States Army Corps of Engineers and
TCEQ. Section 2.305(b)(2)(B) expands the Edwards Aquifer trigger to cover transition
zones in addition to the recharge and contributing zones of the Edwards Aquifer. Under
the amended MOU, TxDOT shall provide the location of the project within the Edwards
Aquifer and include a statement that projects and associated activities will comply with

the Edwards Aquifer rules and any applicable TCEQ guidance documents.

Section 2.305 (b)(2)(C) revised the language in repealed §82.23(e)(2)(A)(ii)(l1), which
stated that coordination was to be for "projects which may encroach upon threatened or
impaired stream segments designated under Clean Water Act, 8303(d) and/or are five
miles upstream from the designated stream segment”. The new §2.305(b)(2)(C) states
that the trigger covers projects located within five miles of an impaired assessment unit
and within the watershed of the impaired assessment unit. The determination of
whether an assessment unit is impaired must be based on the most recent TCEQ

integrated report, including a 8303(d) list approved by the EPA. TxXDOT will identify
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impaired assessment units using publicly available information from TCEQ. To identify
the watersheds of any impaired assessment unit, TXDOT may use a variety of publicly
available map resources and data, or the 12-digit hydrologic unit codes produced by the
United States Geologic Service. The language in the amended MOU requires TxDOT to
provide specific information as to the location of the project in the watershed of the

impaired assessment unit and specific information regarding the impaired assessment

units.

The MOU now specifies that for impaired assessment units with EPA-approved TMDLSs,
TxDOT must provide "the name and date of the EPA-approved TMDL and if applicable,
the TCEQ-approved I-Plan, and a statement that the project and associated activities
will be implemented, operated, and maintained in a manner that is consistent with the
approved TMDL or approved I-Plan.” For impaired assessment units without EPA-
approved TMDLs, TxDOT will include "a statement that the project and associated
activities will be implemented, operated, and maintained using best management

practices to control the discharge of pollutants from the project site."”

Section 2.305(c) includes a general provision concerning compliance with law, which
was previously set out with more specifics in §2.23(e)(2)(B), and the computation of
time. The amended MOU authorizes TXDOT (but not a local government) to conduct

the coordination of environmental reviews with TCEQ.
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Section 2.305(d)(1) streamlines the review process by requiring TxXDOT and TCEQ to
submit their documents and comments by e-mail. As in the previous version of the
MOU, TCEQ shall submit its comments within 30 days of receiving the documents for
review. In the previous MOU, TCEQ could request a 30-day extension of the review
period. In accordance with SB 548, SB 1420, and HB 630, the MOU now limits TCEQ to
a total of 45 possible days for the review period, by limiting the possible extension

period to 15 days.

Section 2.305(d)(2), specifies that if TXDOT coordinates the review of an environmental
report for a project for which it prepares an environmental assessment, TCEQ can
request that TxDOT also coordinate the environmental assessment. Section 2.305(d)(3)
specifies that TXDOT will respond in writing to TCEQ comments, and will ensure that
the final version of the environmental review document describes the results of any
coordination with and comments made by TCEQ. As required by SB 548, SB 1420, and
HB 630, the amended MOU specifies that comments submitted to TXxDOT after the

comment deadline will be considered by TxDOT to the extent possible.

Adopted New 82.306, Exchange of Air Quality Information, continues to require TCEQ
to provide specified air quality information to TxDOT and adds that TCEQ will provide

proposed and existing locations of roadside air monitors. Repealed §2.23(g), Additional
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provisions regarding water quality, of the previous version of the MOU, referenced the
Interagency Cooperation Contract as it related to coordination and compliance with the
30 TAC Chapter 213 rules regarding the Edwards Aquifer Protection Program. In the
amended MOU, the reference to the contract was deleted because the application review

addressed in the contract is not part of the environmental review process addressed in

the MOU.

Adopted New 82.307, No Waiver of Rights, states that TCEQ reserves all rights it has to
enforce relevant laws and that the parties intend that TCEQ's participation in this MOU
does not have the effect of waiving those rights or the requirements of any laws that
apply to the projects covered by the MOU. Also, the parties agree that the MOU does
not preclude either party from making any legal argument. This section streamlines
Repealed §2.23(h), Dispute resolution, which provided for a period of 45 days to resolve
any disputes between the two agencies. The new section deletes the time set aside for
dispute resolution and the requirement that if TXDOT proceeded with a proposed
transportation project in conflict with TCEQ comments, TXxDOT would submit to TCEQ
"a complete and detailed justification demonstrating full compliance with all federal and
state rules, regulations, and laws." Instead, the amended MOU specifies elsewhere that
TxDOT will respond in writing to TCEQ's comments and ensure that the environmental
review document describes the results of any coordination with and comments made by

TCEQ.





Texas Commission on Environmental Quality Page 12
Chapter 7 - Memoranda of Understanding
Rule Project No. 2013-019-007-LS

Adopted New §2.308, Review of MOU, remains generally the same as repealed §2.23(i)
of the previous version of the MOU. It expresses the intent of TXDOT and TCEQ to
update the MOU in the future as required by Texas Transportation Code, §201.607, or
as necessitated by a change in state and federal law or a change in the state
implementation plan. It removes the statement that if TXDOT and TCEQ cannot reach
agreement on the language for an amendment, either party may require dispute
resolution under the requirements in the MOU for dispute resolution, which, as

mentioned above, were removed from the amended MOU.

Fiscal Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment, has determined that, for
the first five-year period the proposed rule is in effect, no significant fiscal implications
are anticipated for the agency or TXDOT as a result of administration or enforcement of
the proposed rule. The proposed rule will have no fiscal implications for other units of

state or local government.

This rulemaking adopts, by reference, a revision to the current MOU between the agency
and TxDOT concerning the review process that the TCEQ conducts on TxDOT highway
projects. The revisions to the MOU are required to comply with provisions in SB 548,

SB 1420, and HB 630, which require TXxDOT to amend its rules related to environmental
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reviews of highway projects and update the relevant TCEQ/TxDOT MOU. With regards
to the TCEQ, the updated MOU makes only slight changes to the triggers for review of a
project, primarily for impaired water assessment units (impaired water bodies). Those
changes are being made to comply with current federal requirements associated with
the Federal Clean Water Act 303(d) list and TMDL-related requirements. The updated
MOU also includes a reference to a new document, environmental report, that TxDOT
may request that the TCEQ review. The revised MOU also streamlines the current
process by shifting from a paper-based to an electronic-based process. Both TxDOT and
the TCEQ may realize cost savings when utilizing the new process, but any cost savings

are expected to be minimal.

The proposed rule will have no fiscal implications for other state agencies or units of

local government.

Public Benefits and Costs

Nina Chamness also determined that for each year of the first five years the proposed
rule is in effect, the public benefit anticipated from the changes seen in the proposed
rule will be compliance with state law and more readily available information on the

process used by both TxDOT and the TCEQ concerning the required environmental

reviews of highway projects.
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The proposed rule adopts by reference the MOU between TxDOT and the TCEQ to
conduct environmental reviews on highway projects. Individuals and large businesses
are not expected to experience significant fiscal impacts as a result of the proposed rule.

Individuals and large businesses may find information more readily available

concerning the process used by the two agencies for these environmental reviews.

Small Business and Micro-Business Assessment
No adverse fiscal implications are anticipated for small or micro-businesses as a result
of the proposed rule. The proposed rule is expected to have the same fiscal impacts on a

small business as it does for a large business.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and determined that a small
business regulatory flexibility analysis is not required because the proposed rule does
not adversely affect a small or micro-business in a material way for the first five years

that the proposed rule is in effect.

Local Employment Impact Statement
The commission has reviewed this proposed rulemaking and determined that a local
employment impact statement is not required because the proposed rule does not

adversely affect a local economy in a material way for the first five years that the
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proposed rule is in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking in light of the regulatory analysis
requirements of Texas Government Code, §2001.0225, and determined that the
rulemaking is not subject to Texas Government Code, §2001.0225 because it does not
meet the definition of a "major environmental rule” as defined in the Texas
Administrative Procedures Act. A "major environmental rule" is a rule that is
specifically intended to protect the environment or reduce risks to human health from
environmental exposure, and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the environment, or the public

health and safety of the state or a sector of the state.

This rulemaking does not meet the statutory definition of a "major environmental rule™
because it is not the specific intent of the rule to protect the environment or reduce risks
to human health from environmental exposure. The specific intent of the proposed
rulemaking is to implement legislative changes enacted by portions of SB 548, SB 1420,
and HB 630. Those changes require that the MOU between TxDOT and the TCEQ
specify that TCEQ review and comments be completed within 45 days of receiving the
MOU. All three bills also specify that comments submitted to the TxDOT later than the

period agreed to by the agencies will be considered by the TxDOT to the extent possible.
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The rulemaking also updates language in the MOU, including, but not limited to,

definitions triggers for TCEQ review, and the review process.

The rulemaking does not meet the statutory definition of a "major environmental rule”
because the proposed rule will not adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The cost of complying with the

proposed rule is not expected to be significant with respect to the economy.

Furthermore, the proposed rulemaking is not subject to Texas Government Code,
82001.0225 because it does not meet any of the four applicability requirements listed in
Texas Government Code, §2001.0225(a). This rule does not exceed a standard set by
federal law, rather it addresses the process for environmental review performed by the
TCEQ for TxDOT, as mandated under state law. Second, the proposed rulemaking does
not exceed an express requirement of state law. Third, the proposed rulemaking does
not exceed a requirement of a delegation agreement or contract between the state and
an agency or representative of the federal government to implement a state and federal
program. Finally, the proposed rulemaking is not proposed solely under the general
powers of the agency, but specifically under Texas Transportation Code, §201.607,

which requires TxDOT and the TCEQ to update their MOU.
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Written comments on the draft regulatory impact analysis determination may be

submitted to the contact person at the address listed under the Submittal of Comments

section of this preamble.

Takings Impact Assessment

The commission evaluated the rule and performed an assessment of whether the rule
constitutes a taking under Texas Government Code, Chapter 2007. The specific purpose
of the rule is to update the reference to the updated MOU between the TXxDOT and the
TCEQ regarding TCEQ environmental reviews of TXDOT highway projects. The MOU
required updating due to statutory changes and to improve the clarity of the MOU,

including the environmental review process.

Promulgation and enforcement of the rule would be neither a statutory nor a
constitutional taking of public or private real property because the rule does not affect
real property. Because the rule does not affect real property, it does not burden, restrict,
or limit an owner's right to property or reduce its value by 25% or more beyond that
which would otherwise exist in the absence of the regulation. The rule merely updates
the reference to the MOU, which is used to explain the process for TCEQ's
environmental reviews of TXDOT highway projects and additional cooperation between
TxDOT and the TCEQ. Therefore, the rule does not constitute a taking under Texas

Government Code, Chapter 2007.
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Consistency with the Coastal Management Program

The commission reviewed the proposed rule and found it is neither identified in Coastal
Coordination Act Implementation Rules, 31 TAC §505.11(b)(2) or (4), nor will it affect
any action/authorization identified in Coastal Coordination Act Implementation Rules,
31 TAC §505.11(a)(6). Therefore, the proposed rule is not subject to the Texas Coastal

Management Program.

Written comments on the consistency of this rulemaking may be submitted to the
contact person at the address listed under the Submittal of Comments section of this

preamble.

Submittal of Comments

Written comments may be submitted to Bruce McAnally, MC 205, Office of Legal
Services, Texas Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. Electronic comments may be submitted at:
http://wwwb5.tceq.texas.gov/rules/ecomments/. File size restrictions may apply to
comments being submitted via the eComments system. All comments should reference
Rule Project Number 2013-019-007-LS. The comment period closes July 8, 2013.
Copies of the proposed rulemaking can be obtained from the commission's Web site at

http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For further information,
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please contact Angela Burnett, (512) 239-6005.
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§7.119

Statutory Authority

This amendment is proposed under Texas Water Code, (TWC), §85.102, which
establishes the general authority of the Texas Commission on Environmental Quality
(TCEQ, commission) necessary to carry out its jurisdiction; §5.103, which establishes
that the commission, by rule, shall establish and approve all general policy of the
commission; 85.104, which establishes the authority of the commission to enter
memoranda of understanding with any other state agency and adopt by rule the
memoranda of understanding; 85.105, which establishes the general authority of the
commission to adopt rules necessary to carry out its powers and duties under the TWC
and other laws of this state; Texas Health and Safety Code, 8382.035, Memorandum of
Understanding, which requires the commission to adopt, by rule, any memorandum of
understanding between the commission and another state agency in relation to the
Texas Clean Air Act; and Texas Transportation Code, §201.607, Environmental,
Historical, or Archeological Memorandum of Understanding, which requires the Texas
Department of TransportationBOF and the TCEQ to examine and revise their
memorandum of understanding relating to the TCEQ review of highway projects for

potential environmental effects.

The proposed amendment implements requirements in Sections 1 and 5 of Senate Bill

(SB) 548, Section 18 of SB 1420, and Sections 1 and 5 of House Bill 630, 82nd
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Legislature, 2011. In addition, the proposed amendment implements requirements in

Texas Transportation Code, §201.607.

§7.119. Memorandum of Understanding Between the Texas Department of

Transportation and the Texas Commission on Environmental Quality

[Texas Natural Resource Conservation Commission].

The commission adopts by reference the rules of the Texas Department of

Transportation in 43 TAC §82.301 - 2.308 [§2.23] (relating to Memorandum of

Understanding with the Texas Commission on Environmental Quality [Texas Natural

Resource Conservation Commission]).





should specify time ranges and geographic areas for the records. Tx-

the actual number of projects coordinated, the reduction in the num-

DOT will respond within 30 days of the request.

§2.212.  Site Access.

TPWD may make site visits to any TxDOT construction or mainte-
nance site. TPWD must provide TxDOT timely notification of its in-
tention to conduct an on-site visit to an ongoing construction site and
must comply with all safety requirements identified in TxDOT's re-
sponse or as instructed by the on-site responsible person.

§2.213.  Programmatic Agreements.

(a) The Interagency MOU Implementation Team created un-
der §2.214 of this subchapter (relating to Interagency MOU Implemen-
tation Team) will develop programmatic agreements to address issues
not specifically identified in this subchapter. Programmatic agreements
must be approved by the Executive Director of each agency prior to
their effective date.

(b) At a minimum, the Interagency MOU Implementation
Team will develop programmatic agreements described in this sub-
section.

(1) A programmatic agreement detailing the information
required to be included in a Tier II site assessment will be developed.
This programmatic agreement will set forth the Tier II site assessment
requirements in greater detail than that provided in §2.209 of this sub-
chapter (relating to Tier II Site Assessment).

(2) A threshold table programmatic agreement will be de-
veloped to establish thresholds to be used in making the determination
required by §2.205 of this subchapter (relating to Determining Need
for TPWD Coordination).

(3) A programmatic agreement concerning TxDOT-
funded positions at TPWD will be developed. The goal of this
programmatic agreement will be to reduce the number of projects
referred to TPWD for coordination by 50 percent, reduce average
project review times, and increase the environmental value of project
mitigation.

(4) A programmatic agreement for updating and support-
ing the TXNDD to be a best in class resource will be developed.

(5) A programmatic agreement concerning conservation
projects will be developed.

(6) A programmatic agreement concerning BMPs will be
developed. The interagency team will develop new BMPs for adop-
tion by TxDOT and TPWD to reduce the number of projects referred
to TPWD as a result of meeting triggers for state threatened or listed
species, and other triggers as appropriate, and to further mitigate the
adverse impacts of transportation projects.

(c) Programmatic agreements may be changed at any time
by the written concurrence of the Executive Directors of TxDOT and
TPWD.

$2.214. Interagency MOU Implementation Team.

(a) The Executive Directors of TXDOT and TPWD or their
delegates shall mutually appoint an interagency team which will be
formed within two months of the effective date of this MOU and will
meet, at a minimum, quarterly for the first two years of implementation
of this MOU, and on a semi-annual basis thereafter, unless a majority
of the team deems it necessary to meet more frequently.

(b) The interagency team will prepare recommendations for
the next update of this MOU.

(c) The interagency team will develop metrics for tracking the
effectiveness of this MOU and will provide an annual report to the lead-
ership of TXDOT and TPWD. This report will include, at a minimum,

ber of projects coordinated as a result of changes to the environmen-
tal review process effectuated by this MOU, an analysis of the time
to complete project coordination, the adverse impacts of transporta-
tion projects by habitat type, the conservation of habitat resulting from
mitigation, evaluation of the value of any TxDOT-funded positions at
TPWD, and recommendations regarding continuation of those posi-
tions.

(d) The interagency team will evaluate and make recommen-
dations to improve the usefulness and applicability of TPWD com-
ments.

(e) The interagency team will facilitate reviews and comments
on agency guidance and protocols developed to implement this MOU.

(f) The interagency team shall review the early project coordi-
nation process periodically and make recommendations for improving
process efficiency and usefulness. The interagency team will be re-
sponsible for attempting to resolve any conflict between TPWD and
TxDOT that results from the implementation of this subchapter before
clevating to agency management.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 1,
2013.

TRD-201300408

Jeff Graham

General Counsel

Texas Department of Transportation

Earliest possible date of adoption: March 17, 2013
For further information, please call: (512) 463-8683

¢ ¢ ¢

CHAPTER 2. ENVIRONMENTAL REVIEW OF
TRANSPORTATION PROJECTS

The Texas Department of Transportation (department) proposes
the repeal of §2.23, concerning Memorandum of Understand-
ing with the Texas Natural Resource Conservation Commission.
The department proposes the simultaneous replacement of the
repealed section with new Subchapter |, §§2.301 - 2.308, con-
cerning Memorandum of Understanding with the Texas Commis-
sion on Environmental Quality.

EXPLANATION OF PROPOSED REPEAL AND NEW SEC-
TIONS

Transportation Code, §201.607 requires the department to adopt
a memorandum of understanding (MOU) with each state agency
that has responsibilities for the protection of the natural envi-
ronment or for the preservation of historic or archeological re-
sources. Transportation Code, §201.607 also requires the de-
partment to adopt the MOU and all revisions to it by rule and
to periodically evaluate and revise the MOU. In order to meet
the legislative intent and to ensure that natural resources are
given full consideration in accomplishing the department's activ-
ities, the department has evaluated its MOU with the Texas Com-
mission on Environmental Quality (TCEQ) adopted in 2002, and
finds it necessary to repeal existing §2.23 and simultaneously
propose new Subchapter |, §§2.301 - 2.308.

PROPOSED RULES

February 15, 2013 38 TexReg 801





The proposed new MOU between TCEQ and the department
satisfies the statutory requirements for reviewing and revising
MOUs with resource agencies. Itis intended to replace the exist-
ing MOU, which has been in effect since March 21, 2002, with an
MOU that more effectively streamlines TCEQ's review of the de-
partment's projects and simultaneously better allows TCEQ to fo-
cus on those projects most likely to affect natural resources. The
proposed MOU is better organized than the existing MOU, with
different subject areas broken into separate sections. The pro-
posed MOU recognizes that the legislature changed the name
of the Texas Natural Resource Conservation Commission to the
Texas Commission on Environmental Quality. Additionally, the
proposed MOU reflects changes made by the department's re-
cent revision of its environmental review rules, published in the
March 9, 2012, issue of the Texas Register (37 TexReg 1727).

SECTION BY SECTION EXPLANATION OF PROPOSED MOU

Section 2.301 sets out the purpose of the MOU, to provide a for-
mal mechanism by which TCEQ reviews transportation projects
that have the potential to affect resources within TCEQ's juris-
diction.

Section 2.302 sets forth the statutory authority for TxDOT and
TCEQ to enter into the MOU.

Section 2.303 contains definitions of various terms used in the
MOU.

Section 2.304 sets forth the statutory responsibilities of TxDOT
and TCEQ that are relevant to the purpose of the MOU.

Section 2.305 sets forth procedures for determining whether
the department is required to coordinate a given transportation
project with TCEQ. TxDOT will not coordinate a project that
TxDOT classifies as a categorical exclusion, blanket categorical
exclusion, or programmatic categorical exclusion under §2.81
or §2.82 of Chapter 2. TxDOT will coordinate a project for which
TxDOT prepares an environmental assessment unless TxDOT
has already coordinated an environmental report (discussed
below) concerning the project and certain other conditions are
met. TxDOT will coordinate a project for which TxDOT prepares
an environmental impact statement. TxDOT will coordinate
a reevaluation concerning a project if the earlier coordination
concerning the project is no longer valid as a result of changes
in the project.

Section 2.305(a) recognizes TxDOT's new procedures that allow
TxDOT to prepare an environmental report, which is a report,
form, checklist, or other documentation analyzing an environ-
mental issue in the context of a specific transportation project
or presenting a thorough summary of an environmental study
conducted in support of an environmental review document, or
demonstrating compliance with a specific environmental require-
ment. TxDOT's recently-adopted rules authorize a project spon-
sor to prepare an environmental report and submit it for technical
review before the environmental review document is completed
(see 43 TAC §2.45). Similarly, the proposed MOU would allow,
but not require, TxDOT to coordinate separately an environmen-
tal report with TCEQ. For projects for which TxDOT prepares an
environmental assessment, the MOU would allow TxDOT to sat-
isfy coordination requirements by coordinating an environmental
report provided all of the conditions in proposed §2.305(a)(2)(B)
are met.

Section 2.305(b) contains triggers for determining when coordi-
nation is required for projects for which TxDOT prepares an en-
vironmental assessment. For example, coordination is required

if a project will add capacity in a nonattainment or maintenance
area of the state. Use of these triggers will allow TCEQ to focus
its resources on reviewing those projects most likely to adversely
affect natural resources.

Section 2.305(c) includes general provisions concerning compli-
ance with law and the computation of time. The proposed MOU
would authorize TxDOT (but not a local government) to conduct
the coordination with TCEQ.

Section 2.305(d) specifies the protocols for TXDOT transmitting
an environmental report or environmental review document to
TCEQ, and then TCEQ transmitting back its comments on the
document. TCEQ must submit is comments within 30 days, un-
less TCEQ gives notice that it is extending the deadline for no
more than an additional 15 days. TxDOT will respond in writing
to TCEQ's comments, and will ensure that the final version of
the environmental review document describes the results of any
coordination with and comments made by TCEQ.

Section 2.306 explains that TCEQ will provide publicly available
information to TxDOT related to air quality so that TxDOT may
incorporate such information into its analyses of how a project
may impact air resources.

Section 2.307 states that TCEQ reserves all rights it has to en-
force relevant laws and that the parties intend that TCEQ's par-
ticipation in this MOU does not have the effect of waiving those
rights or the requirements of any laws that apply to the projects
covered by the MOU. Also, the parties agree that the MOU does
not preclude either party from making any legal argument.

Section 2.308 expresses the intent of TxDOT and TCEQ to up-
date the MOU in the future as required by Transportation Code,
§201.607, or as necessitated by a change in state and federal
law or a change in the state implementation plan.

FISCAL NOTE

James Bass, Chief Financial Officer, has determined that for
each year of the first five years in which the repeal and new sub-
chapter as proposed are in effect, there will be no fiscal impli-
cations for state or local governments as a result of enforcing or
administering the repeal and new subchapter.

Carlos Swonke has certified that there will be no significant im-
pact on local economies or overall employment as a result of
enforcing or administering the repeal and new subchapter.

PUBLIC BENEFIT AND COST

Mr. Swonke has also determined that for each year of the first
five years in which the repeal and new subchapter are in ef-
fect, the public benefit anticipated as a result of enforcing or
administering the repeal and new subchapter will be increased
efficiency in completing the environmental review of the depart-
ment's projects, and more effective coordination with TCEQ on
the department's projects. There are no anticipated economic
costs for persons required to comply with the repeal and new
subchapter as proposed. There will be no adverse economic ef-
fect on small businesses.

TAKINGS IMPACT ASSESSMENT

The department has evaluated this proposed repeal and new
rules to determine whether Government Code, Chapter 2007
(Private Real Property Rights Preservation Act) requires the de-
partment to complete a takings assessment. The department
has determined that the proposed repeal and new rules does
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not affect private real property in a manner that requires the tak-
ings assessment.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The department determined that this rulemaking relates to ac-
tions subject to the Texas Coastal Management Program (CMP)
under the Coastal Coordination Act of 1991, as amended (Natu-
ral Resources Code, §§33.201 et seq.) and must be consistent
with all applicable CMP policies, because it concerns the de-
partment's environmental review of transportation projects. The
department reviewed this action for consistency with the CMP
goals and policies under the rules promulgated by the Coastal
Coordination Council, which remain in effect until superseded
by rules of the General Land Office. The department has de-
termined that the action is consistent with applicable CMP goals
and policies.

A CMP policy applicable to this rulemaking is that transportation
projects shall comply with certain practices concerning the siting
of a project to lessen the impacts on coastal natural resources
(see 31 TAC §501.31). The proposed rules concern the method
by which to evaluate the environmental impacts of a transporta-
tion project and do not dictate the siting of a project. However,
the purpose of the proposed rules is to establish procedures for
identifying the impacts of transportation projects on certain re-
sources, and for coordination of projects with the relevant state
resource agency. This provides an additional mechanism for
avoiding, minimizing, or mitigating, where practicable, adverse
effects of department projects on coastal natural resource areas
that serve as habitat, on coastal preserves, and on threatened
and endangered species. For these reasons, the rulemaking
action is consistent with the CMP goal of protecting, preserv-
ing, restoring, and enhancing the diversity, quality, quantity, func-
tions, and values of coastal natural areas.

A copy of this rulemaking will be submitted to the General Land
Office for its comments on the consistency of the proposed rule-
making with the CMP. The department requests that the public
also give comment on whether the proposed rulemaking is con-
sistent with the CMP.

PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed repeal and new rules. The public hearing will
be held at 1:30 p.m. on Thursday, March 7, 2013, in the Ric
Williamson Hearing Room, First Floor, Dewitt C. Greer State
Highway Building, 125 East 11th Street, Austin, Texas and will
be conducted in accordance with the procedures specified in 43
TAC §1.5. Those desiring to make comments or presentations
may register starting at 1:00 p.m. Any interested persons may
appear and offer comments, either orally or in writing; however,
questioning of those making presentations will be reserved
exclusively to the presiding officer as may be necessary to
ensure a complete record. While any person with pertinent
comments will be granted an opportunity to present them during
the course of the hearing, the presiding officer reserves the
right to restrict testimony in terms of time and repetitive con-
tent. Organizations, associations, or groups are encouraged
to present their commonly held views and identical or similar
comments through a representative member when possible.

Comments on the proposed text should include appropriate
citations to sections, subsections, paragraphs, etc. for proper
reference. Any suggestions or requests for alternative language
or other revisions to the proposed text should be submitted in
written form. Presentations must remain pertinent to the issues
being discussed. A person may not assign a portion of his
or her time to another speaker. Persons with disabilities who
plan to attend this meeting and who may need auxiliary aids
or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or Braille, are requested to
contact Government and Public Affairs Division, 125 East 11th
Street, Austin, Texas 78701-2483, (512) 463-6086 at least five
working days prior to the hearing so that appropriate services
can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed repeal of §2.23 and new Sub-
chapter |, §§2.301 - 2.308 may be submitted to Robin Carter,
Office of General Counsel, Texas Department of Transportation,
125 East 11th Street, Austin, Texas 78701-2483 or to RuleCom-
ments@txdot.gov with the subject line "TCEQ MOU." The dead-
line for receipt of comments is 5:00 p.m. on March 18, 2013. In
accordance with Transportation Code, §201.811(a)(5), a person
who submits comments must disclose, in writing with the com-
ments, whether the person does business with the department,
may benefit monetarily from the proposed rules, or is an em-
ployee of the department.

SUBCHAPTER B. MEMORANDA OF
UNDERSTANDING WITH NATURAL
RESOURCE AGENCIES

43 TAC §2.23

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Transportation or in the Texas Register office,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

STATUTORY AUTHORITY

The repeal is proposed under Transportation Code, §201.101,
which provides the Texas Transportation Commission with
the authority to establish rules for the conduct of the work of
the department, and more specifically, Transportation Code,
§201.607(b), which requires the department to adopt memo-
randa of understanding with each agency that has responsibility
for the protection of the natural environment or for the preser-
vation of historical or archeological resources, and to adopt all
revisions to these memoranda by rule.

CROSS REFERENCE TO STATUTE
Transportation Code, §201.607.

$2.23.  Memorandum of Understanding with the Texas Natural Re-
source Conservation Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 1,
2013.
TRD-201300411
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Jeff Graham

General Counsel

Texas Department of Transportation

Earliest possible date of adoption: March 17, 2013
For further information, please call: (512) 463-8683
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SUBCHAPTER I. MEMORANDUM OF
UNDERSTANDING WITH THE TEXAS
COMMISSION ON ENVIRONMENTAL

QUALITY
43 TAC §§2.301 - 2.308
STATUTORY AUTHORITY

The new sections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §201.607(b), which requires the department to adopt
memoranda of understanding with each agency that has re-
sponsibility for the protection of the natural environment or for
the preservation of historical or archeological resources, and to
adopt all revisions to these memoranda by rule.

CROSS REFERENCE TO STATUTE
Transportation Code, §201.607.

§2.301. Purpose.
This subchapter contains the Memorandum of Understanding (MOU)

Clean Water Act §303(d) list that has been approved by the U.S.
Environmental Protection Agency. An assessment unit is based on the
primary segment assessment unit identified in the integrated report.

(2) Construction--Activities that involve the building of
transportation projects on new location; or the expansion, rehabilita-
tion, or reconstruction, of an existing facility.

(3) EPA--The United States Environmental Protection

Agency.

(4) Environmental report--A report, form, checklist, or
other documentation analyzing an environmental issue in the context
of a specific transportation project or presenting a thorough summary
of an environmental study conducted in support of an environmental
review document, or demonstrating compliance with a specific envi-
ronmental requirement. The term does not include a permit or other
approval outside the scope of the environmental review process.

(5) Environmental review document--An environmental
assessment, a draft environmental impact statement, a final environ-
mental impact statement, a reevaluation as described in §2.85 of this
chapter (relating to Reevaluations), or a supplemental environmental
impact statement as described in §2.86 of this chapter (relating to Sup-
plemental Environmental Impact Statements), or a document prepared
to demonstrate that an Federal Highway Administration (FHWA)
transportation project qualifies as a categorical exclusion when FHWA
requires a narrative document as opposed to a checklist. An environ-
mental review document includes any attached environmental reports.

(6) Federal Clean Air Act (FCAA)--The federal statute, in-
cluding all amendments, that establishes National Ambient Air Quality
Standards (NAAQS) and mandates procedures for reaching and main-
taining these standards, codified at 42 United States Code §§7401, et

between the Texas Department of Transportation (TxDOT) and the
Texas Commission on Environmental Quality (TCEQ) concerning the
review of the potential environmental effect of transportation projects
as required by Transportation Code, §201.607. The MOU does not
affect coordination or permits required by other state or federal laws;
however, as set forth in this MOU, TxDOT may elect to coordinate
with TCEQ under this MOU concerning transportation projects that
this MOU does not require to be coordinated. The purpose of this MOU
is to provide a formal mechanism by which TCEQ reviews transporta-
tion projects that have the potential to affect resources within TCEQ's
jurisdiction. This MOU also promotes the mutually beneficial sharing
of information between TxDOT and TCEQ, which will assist TxDOT

seq.

(7) FHWA transportation project--A transportation project
for which the approval of the United States Department of Transporta-
tion Federal Highway Administration (FHWA) is required by law to
comply with the National Environmental Policy Act, codified at 42
United States Code §§4321, et seq. and implementing regulations
(NEPA), FHWA is the lead federal agency, and FHWA agrees Texas
Department of Transportation may act as the joint lead agency under
23 Code of Federal Regulations §771.109.

(8) Impaired assessment unit--An assessment unit that
does not support or meet water quality standards established by the

in making environmentally sound decisions.

§2.302.  Authority.
(a) Transportation Code, §201.607, directs the Texas Depart-

ment of Transportation to adopt memoranda of understanding with each
agency that has responsibilities for the protection of the natural envi-
ronment.

(b) Under Water Code, §5.104(b) and Health and Safety Code,
§382.035, the Texas Commission on Environmental Quality (TCEQ)
may enter into a memorandum of understanding with any other state
agency and shall adopt by rule any memorandum of understanding be-
tween TCEQ and any other state agency.

$2.303.  Definitions.
The following words and terms, when used in this subchapter, have the

Texas Commission on Environmental Quality (TCEQ) as shown in
TCEQ's most recent integrated report prepared under the Clean Water
Act §305(b) that includes a Clean Water Act §303(d) list that has
been approved by EPA. An assessment unit identified in the integrated
report as impaired due to nonsupport of a water quality standard that
is not caused by a pollutant (identified as category 4c) will not be
considered an impaired assessment unit for the purposes of this MOU.

(9) Maintain or maintenance--Activities which involve the
upkeep or preservation of an existing facility to prevent that facility's
degradation to an unsafe or irreparable state, or which involve the treat-
ment of an existing facility or its environs to meet acceptable standards
of operation or aesthetic quality. The activities generally do not require
the acquisition of additional right of way or result in increased roadway
capacity.

following meanings, unless the context clearly indicates otherwise.

(1) Assessment unit--For a water body in the state, the

(10) Maintenance area--A geographic area previously des-
ignated as a non-attainment area and subsequently redesignated to at-

smallest geographic area of use support analyzed for such body in

tainment subject to the requirement to develop a maintenance plan un-

Texas Commission on Environmental Quality's most recent integrated

der 42 United States Code §7505a of the FCAA, and other areas des-

report prepared under the Clean Water Act §305(b) that includes a

ignated as maintenance areas by the EPA.
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(11) Non-attainment area--A geographic area designated

exclusion, or programmatic categorical exclusion, under §2.81 of this

nonattainment by the EPA as failing to meet the NAAQS for a pollutant

chapter (relating to Categorical Exclusions) or §2.82 of this chapter

for which a standard exists. The EPA designates counties (or portions

(relating to Blanket and Programmatic Categorical Exclusions), and

thereof) as nonattainment under the provisions of 42 United States

TxDOT will not coordinate such projects with TCEQ.

Code §7407(d). For the official list and boundaries of nonattainment
areas, see 40 Code of Federal Regulations Part 81 and relevant notices
in the Federal Register.

(12) State Implementation Plan (SIP)--The plan prepared
by the TCEQ under 42 United States Code §7410 of the FCAA to at-
tain, maintain, implement, or enforce NAAQS. An approved SIP is the

(2) Applicable.

(A) Environmental reports. TxDOT may, but is not re-
quired to, separately coordinate an environmental report with TCEQ.

(B) Environmental assessments. TxDOT shall coordi-
nate the environmental assessment with TCEQ if one or more of the

implementation plan, or most recent revision of this plan, that has been

triggers in subsection (b) of this section apply, except TXDOT will not

approved by EPA under 42 United States Code §7410 of the FCAA.

coordinate an environmental assessment if:

(13) TCEQ--Texas Commission on Environmental Qual-

ity.
(14) TxDOT--Texas Department of Transportation.

(15) Total Maximum Daily Load (TMDL)--The total
amount of a substance that a water body can assimilate and still meet
the Texas Surface Water Quality Standards as adopted by the TCEQ
for a particular water body.

(16) TMDL Implementation Plan (I-Plan)--A plan describ-
ing the strategy and activities TCEQ and watershed partners will carry
out to improve water quality in the affected watershed.

(17) Transportation enhancement--An activity that is listed
under 23 United States Code §101(a)(29), that relates to a transporta-
tion project, and is eligible for federal funding under 23 United States

(i) TxDOT already coordinated one or more envi-
ronmental reports for a project that evaluate the subject matter of all
applicable triggers in subsection (b) of this section;

(ii) _the project as it affects the subject matter of the
applicable triggers in subsection (b) of this section does not subse-
quently change;

(iii)  the conclusions in the environmental reports do
not subsequently change; and

(iv) TCEQ did not request TxDOT to also coordi-
nate the environmental assessment under subsection (d)(2) of this sec-
tion.

(C) Environmental impact statements and supplemental
environmental impact statements. TxDOT shall coordinate the draft

Code §133.

(18) Transportation project--A project to construct, main-
tain, or improve a highway, rest area, toll facility, aviation facility, pub-
lic transportation facility, rail facility, ferry, or ferry landing. A trans-
portation enhancement is also a transportation project.

$2.304. Responsibilities.

(a) TxDOT is responsible for the development, construction,
maintenance, and operation of the state highway system and other

environmental impact statement and the final environmental impact
statement with TCEQ following the requirements of this MOU and at
the times described in §2.103(d)(2)(A) and (B) and (g)(2) of this chap-
ter (relating to Public Participation for an Environmental Impact State-
ment or Supplemental Environmental Impact Statement). TxDOT will
coordinate a supplemental environmental impact statement with TCEQ
following the requirements of this MOU.

(D) Reevaluations. If TxDOT prepares a written
reevaluation for a transportation project under §2.85 of this chapter

transportation systems as designated by the legislature.

(b) TCEQ is the state air and water pollution control agency
and is the principal authority in Texas on matters relating to the quality
of the state's air and water resources, including the following:

(1) Air quality. TCEQ's primary responsibility relating to
air, as designated by Health and Safety Code, §382.002, includes, but

(relating to Reevaluations), TxDOT shall coordinate the reevaluation
with TCEQ if the earlier coordination concerning the project is no
longer valid as a result of changes in the project.

(b) Triggers for coordination.

(1) Air quality. Projects that add capacity in a nonattain-
ment or maintenance area of the State.

is not limited to, setting standards, criteria, levels, and emission limits
for air quality and air pollution control; and

(2) Water quality. TCEQ is charged with the protection of
water quality, water rights, and the adoption and enforcement of rules
and performance of other acts relating to the safe construction, main-
tenance, and removal of dams. TCEQ's jurisdiction over water quality,
water rights, and enforcement of both water quality and water rights in-
cludes, but is not limited to, those items outlined in Water Code, §5.013.

(2) Water quality.

(A) Projects that will require Tier II individual Clean
Water Act Section 401 certification under procedures defined in the
most recent version of the memorandum of agreement between the U.S.
Army Corps of Engineers and TCEQ.

(B) Projects located in the recharge, transition, or con-
tributing zones of the Edwards Aquifer, pursuant to 30 TAC Chapter

$2.305.  Coordination during Environmental Review Process.

(a) Applicability. This section specifies when TxDOT shall

213, Subchapters A and B (relating to Edwards Aquifer). For these
projects, the environmental review document or environmental report
provided to TCEQ by TxDOT shall provide the location of the project

designate TCEQ as a participating agency in relation to the environ-

within the Edwards Aquifer. TxDOT shall include a statement that the

mental review of a transportation project, and therefore coordinate with

proposed projects and associated activities are to be implemented, op-

TCEQ. TxDOT may elect to coordinate with TCEQ concerning other

erated, and maintained in a manner that complies with the Edwards

transportation projects that this MOU does not require to be coordi-

Aquifer rules and any applicable TCEQ guidance documents in effect

nated.

(1) Not applicable. This MOU does not apply to a project
that TxDOT classifies as a categorical exclusion, blanket categorical

to implement the rules.

(C) Projects located within five miles of an impaired as-
sessment unit and within the watershed of the impaired assessment unit.

PROPOSED RULES
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(i) _Determination of trigger. For the purposes of this
subparagraph, the determination of whether an assessment unit is im-

(2) For a project for which TxDOT prepares an environ-
mental assessment, if TXDOT coordinates an environmental report

paired must be made when TxDOT assesses whether a trigger in this

concerning the project, TCEQ may request during the comment period

subparagraph applies to the transportation project, and must be based

that TxDOT also coordinate the environmental assessment for the

on the most recent TCEQ integrated report at that time prepared under

project. If TCEQ makes a request TXDOT shall coordinate the related

Clean Water Act §305(b) that includes a Clean Water Act §303(d) list

environmental assessment.

that has been approved by the EPA.

(1) TxDOT will identify impaired assessment

(3) If TCEQ provides comments, TxDOT will respond in
writing to TCEQ's comments. TxDOT will ensure that the final ver-

units using information publicly available from TCEQ.

(1) TxDOT shall identify whether the project
drains to any impaired assessment unit using publicly available map
resources, survey data, topographic data, or other scientifically valid
data. TxDOT may identify the watershed of an impaired assessment
unit using the 12-digit hydrologic unit codes produced by the United
States Geologic Service.

(ii) Required information. If the trigger in this sub-
paragraph applies to a project, TXDOT in the environmental review
document or environmental report shall provide the location of the
project in the watershed of the impaired assessment unit, the assess-
ment unit number, segment name, segment number, impairments, and
the year of the Clean Water Act §303(d) list used, and shall provide:

(1) For impaired assessment units with EPA-ap-
proved TMDLs, the name and date of the EPA-approved TMDL and if
applicable, the TCEQ-approved I-Plan, and a statement that the project
and associated activities will be implemented, operated, and main-
tained in a manner that is consistent with the approved TMDL or ap-

proved I-Plan; or

(1) For impaired assessment units without EPA-
approved TMDLs, an acknowledgement that the assessment unit does
not have an EPA-approved TMDL and a statement that the project and
associated activities will be implemented, operated, and maintained us-
ing best management practices to control the discharge of pollutants
from the project site.

(c) General.

(1) No coordination by local government. When a local
government acts as the project sponsor concerning the preparation of an
environmental review document or environmental report, TxDOT shall
perform the coordination of the document with TCEQ as described in
this MOU.

(2) Compliance with law. Environmental review docu-

sion of the environmental review document describes the results of any
coordination with and comments made by TCEQ, and includes a sum-
mary of those contacts and comments. TXxDOT will consider TCEQ
comments submitted to TxDOT after the comment deadline to the ex-
tent possible, given the stage of the environmental review process at
the time of the submission.

$2.306.  Exchange of Air Quality Information.

(a) Upon request by TxDOT, TCEQ will provide publicly
available information to TxDOT related to air quality, such as:

(1) information useful for establishing existing air quality
conditions to be described in an environmental review document;

(2) the location and severity of conditions in non-attain-
ment areas;

(3) information affecting transportation-related activity
and mobile sources in the state implementation plan; and

(4) proposed and existing locations of roadside air moni-

tors.

(b) TxDOT and TCEQ will exchange data useful for devel-
oping mobile source budgets, and data on transportation conformity
determinations, including for any area newly designated by EPA as a
non-attainment area.

$2.307.  No Waiver of Rights.

As the state environmental regulatory agency, TCEQ reserves all rights
it has to enforce relevant laws, and the parties intend that TCEQ's par-
ticipation in this MOU does not have the effect of waiving those rights
or the requirements of any laws that apply to the projects covered by
this MOU. The parties agree that this MOU does not preclude either
party from making any legal argument.

§2.308. Review of MOU.

This MOU shall be reviewed and updated no later than January 1, 2017.
TxDOT and TCEQ by rule shall adopt the MOU and all revisions to the

ments and environmental reports prepared and provided to TCEQ by

MOU. If a change in state or federal law or a change in the SIP neces-

TxDOT will be in compliance with applicable law.

(3) Computation of time. In computing time for the pur-
poses of this MOU, the period begins on the day after the act or event
in question and concludes at the end of the last day of that designated
period, unless that day is a Saturday, Sunday, or state holiday, in which
event the period concludes at the end of the next day that is not a Sat-
urday, Sunday, or state holiday.

(d) Review and response.

(1) TxDOT shall forward the environmental review docu-
ment or environmental report to the e-mail address specified by TCEQ.
The e-mail will indicate all triggers under subsection (b) of this section
that apply to the project. TCEQ shall have a period of 30 days, from the
date of receipt, to review the environmental review document or envi-
ronmental report and provide written comments. Before the deadline
for review, TCEQ may, if necessary, notify TxDOT that it is extend-
ing the review period for no more than 15 additional days. TCEQ will
submit any comments to the e-mail address specified by TxDOT.

sitates a change in this MOU, then representatives from both TxDOT
and TCEQ will meet to work out a mutually agreeable amendment to
the MOU.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency's legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 1,
2013.

TRD-201300412

Jeff Graham

General Counsel

Texas Department of Transportation

Earliest possible date of adoption: March 17, 2013
For further information, please call: (512) 463-8683
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(B) all expenditures from the individual's account that
includes:

(i) the amount of the expenditure;
(ii)  the date of the expenditure;
(iii)  the person to whom the expenditure was made;

(iv) except as described in clause (vi) of this sub-
paragraph, a written statement issued by the person to whom the ex-
penditure was made that includes the date the statement was created
and the cost of the item or service paid for;

(v) if the statement described in clause (iv) of this
subparagraph documents an expenditure for more than one individual,
the amount allocated to each individual identified on the statement; and

(vi) if the expenditure is made to the individual for
personal spending money, an acknowledgement signed by the individ-
ual indicating that the funds were received.

(3) The program provider may accrue an expense for nec-
essary items and services for which the individual's personal funds are
not available for payment, such as room and board, medical and dental
services, legal fees or fines, and essential clothing.

(4) Ifanexpenseisaccrued as described in paragraph (3) of
this subsection, the program provider must enter into a written payment
plan with the individual or LAR for reimbursement of the funds.

(v) Ifthe program provider determines that an individual's be-
havior may require the implementation of behavior management tech-
niques involving intrusive interventions or restriction of the individ-
ual's rights, the program provider must comply with this subsection.

(1) The program provider must:

(A) obtain an assessment of the individual's needs and
current level and severity of the behavior;

(B) ensure that a service provider of behavioral support
services:

(i) develops, with input from the individual, LAR,
program provider, and actively involved persons, a behavior support
plan that includes the use of techniques appropriate to the level and
severity of the behavior; and

(ii) considers the effects of the techniques on the

individual's physical and psychological well-being in developing the
plan.

(2) The behavior support plan must:

(A) describe how the behavioral data concerning the be-
havior is collected and monitored;

(B) allow for the decrease in the use of the techniques
based on the behavioral data; and

(C) allow for revision of the plan when desired behavior
is not displayed or the techniques are not effective.

(3) Before implementation of the behavior support plan,
the program provider must:

(A) obtain written consent from the individual or LAR
to implement the plan;

(B) provide written notification to the individual or
LAR of the right to discontinue implementation of the plan at any
time; and

(C) notify the individual's service coordinator of the
plan.

(4) The program provider must, at least annually:

(A) review the effectiveness of the techniques and de-
termine whether the behavior support plan needs to be continued; and

(B) notify the service coordinator if the plan needs to be
continued.

(w) The program provider must report the death of an individ-
ual to DADS and the service coordinator by the end of the next business
day following the death or the program provider's learning of the death
and, if the program provider reasonably believes that the LAR does not
know of the individual's death, to the LAR as soon as possible, but not
later than 24 hours after the program provider learns of the individual's
death.

(x) A program provider must not discharge or otherwise retal-
iate against:

(1) a staff member, service provider, individual, or other
person who files a complaint, presents a grievance, or otherwise pro-
vides good faith information relating to the:

(A) misuse of restraint by the program provider;
(B) use of seclusion by the program provider; or

(C) possible abuse, neglect, or exploitation of an indi-
vidual; or

(2) an individual because someone on behalf of the indi-
vidual files a complaint, presents a grievance, or otherwise provides
good faith information relating to the:

(A) misuse of restraint by the program provider;
(B) use of seclusion by the program provider; or

(C) possible abuse, neglect, or exploitation of an indi-
vidual.

(y) A program provider must enter critical incident data in
CARE no later than 30 calendar days after the last day of the month
being reported.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on April 23, 2013.

TRD-201301628

Kenneth L. Owens

General Counsel

Department of Aging and Disability Services
Effective date: May 15, 2013

Proposal publication date: January 25, 2013

For further information, please call: (512) 438-3734
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TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 2. ENVIRONMENTAL REVIEW OF
TRANSPORTATION PROJECTS
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The Texas Department of Transportation (department) adopts
the repeal of §2.23, Memorandum of Understanding with the
Texas Natural Resource Conservation Commission. The de-
partment simultaneously adopts the replacement of the repealed
section with new Subchapter |, §§2.301 - 2.308, Memorandum
of Understanding with the Texas Commission on Environmen-
tal Quality. The repeal of §2.23 and new §§2.301 - 2.308 are
adopted without changes to the proposal as published in the
February 15, 2013, issue of the Texas Register (38 TexReg 801)
and will not be republished.

EXPLANATION OF ADOPTED REPEAL AND NEW SECTIONS

Transportation Code, §201.607 requires the department to adopt
a memorandum of understanding (MOU) with each state agency
that has responsibilities for the protection of the natural envi-
ronment or for the preservation of historic or archeological re-
sources. Transportation Code, §201.607 also requires the de-
partment to adopt the MOU and all revisions to it by rule and to
periodically evaluate and revise the MOU. In order to meet the
legislative intent and to ensure that natural resources are given
full consideration in accomplishing the department's activities,
the department has evaluated its MOU with the Texas Commis-
sion on Environmental Quality (TCEQ) adopted in 2002 and finds
it necessary to repeal existing §2.23 and simultaneously adopt
new Subchapter |, §§2.301 - 2.308.

The new MOU between TCEQ and the department satisfies the
statutory requirements for reviewing and revising MOUs with re-
source agencies. It is intended to replace the existing MOU,
which has been in effect since March 21, 2002, with an MOU
that more effectively streamlines TCEQ's review of the depart-
ment's projects and simultaneously better allows TCEQ to focus
on those projects most likely to affect natural resources. The
MOU is better organized than the existing MOU, with different
subject areas broken into separate sections. The MOU recog-
nizes that the legislature changed the name of the Texas Natu-
ral Resource Conservation Commission to the Texas Commis-
sion on Environmental Quality. Additionally, the MOU reflects
changes made by the department's recent revision of its envi-
ronmental review rules, published in the March 9, 2012, issue of
the Texas Register (37 TexReg 1727).

SECTION BY SECTION EXPLANATION OF MOU

Section 2.301 sets out the purpose of the MOU, to provide a for-
mal mechanism by which TCEQ reviews transportation projects
that have the potential to affect resources within TCEQ's juris-
diction.

Section 2.302 sets forth the statutory authority for TXDOT and
TCEQ to enter into the MOU.

Section 2.303 contains definitions of various terms used in the
MOU.

Section 2.304 sets forth the statutory responsibilities of TXDOT
and TCEQ that are relevant to the purpose of the MOU.

Section 2.305 sets forth procedures for determining whether
the department is required to coordinate a given transportation
project with TCEQ. TxDOT will not coordinate a project that
TxDOT classifies as a categorical exclusion, blanket categorical
exclusion, or programmatic categorical exclusion under §2.81
or §2.82 of Chapter 2. TxDOT will coordinate a project for which
TxDOT prepares an environmental assessment unless TxDOT
has already coordinated an environmental report (discussed
below) concerning the project and certain other conditions are

met. TxDOT will coordinate a project for which TxDOT prepares
an environmental impact statement. TxDOT will coordinate
a reevaluation concerning a project if the earlier coordination
concerning the project is no longer valid as a result of changes
in the project.

Section 2.305(a) recognizes TxDOT's new procedures that allow
TxDOT to prepare an environmental report, which is a report,
form, checklist, or other documentation analyzing an environ-
mental issue in the context of a specific transportation project
or presenting a thorough summary of an environmental study
conducted in support of an environmental review document or
demonstrating compliance with a specific environmental require-
ment. TxDOT's recently-adopted rules authorize a project spon-
sor to prepare an environmental report and submit it for technical
review before the environmental review document is completed
(see, 43 TAC §2.45). Similarly, the MOU would allow, but not re-
quire, TxDOT to coordinate separately an environmental report
with TCEQ. For projects for which TxDOT prepares an environ-
mental assessment, the MOU would allow TxDOT to satisfy co-
ordination requirements by coordinating an environmental report
provided all of the conditions in §2.305(a)(2)(B) are met.

Section 2.305(b) contains triggers for determining when coordi-
nation is required for projects for which TxDOT prepares an en-
vironmental assessment. For example, coordination is required
if a project will add capacity in a nonattainment or maintenance
area of the state. Use of these triggers will allow TCEQ to focus
its resources on reviewing those projects most likely to adversely
affect natural resources.

Section 2.305(c) includes general provisions concerning com-
pliance with law and the computation of time. The MOU would
authorize TxDOT (but not a local government) to conduct the co-
ordination with TCEQ.

Section 2.305(d) specifies the protocols for TXDOT transmitting
an environmental report or environmental review document to
TCEQ and then TCEQ transmitting back its comments on the
document. TCEQ must submit its comments within 30 days, un-
less TCEQ gives notice that it is extending the deadline for no
more than an additional 15 days. TxDOT will respond in writing
to TCEQ's comments and will ensure that the final version of the
environmental review document describes the results of any co-
ordination with and comments made by TCEQ.

Section 2.306 explains that TCEQ will provide publicly available
information to TxDOT related to air quality so that TxDOT may
incorporate such information into its analyses of how a project
may impact air resources.

Section 2.307 states that TCEQ reserves all rights it has to en-
force relevant laws and that the parties intend that TCEQ's par-
ticipation in this MOU does not have the effect of waiving those
rights or the requirements of any laws that apply to the projects
covered by the MOU. Also, the parties agree that the MOU does
not preclude either party from making any legal argument.

Section 2.308 expresses the intent of TxDOT and TCEQ to up-
date the MOU in the future as required by Transportation Code,
§201.607, or as necessitated by a change in state and federal
law or a change in the state implementation plan.

COMMENTS

No comments on the proposed repeal or new sections were re-
ceived.
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SUBCHAPTER B. MEMORANDA OF
UNDERSTANDING WITH NATURAL
RESOURCE AGENCIES

43 TAC §2.23

STATUTORY AUTHORITY

The repeal is adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission with
the authority to establish rules for the conduct of the work of
the department, and more specifically, Transportation Code,
§201.607(b), which requires the department to adopt memo-
randa of understanding with each agency that has responsibility
for the protection of the natural environment or for the preser-
vation of historical or archeological resources, and to adopt all
revisions to these memoranda by rule.

CROSS REFERENCE TO STATUTE
Transportation Code, §201.607.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on April 26, 2013.
TRD-201301659

Joanne Wright

Deputy General Counsel

Texas Department of Transportation

Effective date: May 16, 2013

Proposal publication date: February 15, 2013

For further information, please call: (512) 463-8683
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SUBCHAPTER I. MEMORANDUM OF
UNDERSTANDING WITH THE TEXAS

COMMISSION ON ENVIRONMENTAL

QUALITY

43 TAC §§2.301 - 2.308

STATUTORY AUTHORITY

The new sections are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the department, and more specifically, Transportation
Code, §201.607(b), which requires the department to adopt
memoranda of understanding with each agency that has re-
sponsibility for the protection of the natural environment or for
the preservation of historical or archeological resources, and to
adopt all revisions to these memoranda by rule.

CROSS REFERENCE TO STATUTE
Transportation Code, §201.607.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.
Filed with the Office of the Secretary of State on April 26, 2013.
TRD-201301660

Joanne Wright

Deputy General Counsel

Texas Department of Transportation

Effective date: May 16, 2013

Proposal publication date: February 15, 2013

For further information, please call: (512) 463-8683
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CHAPTER 2. ENVIRONMENTAL REVIEW OF
TRANSPORTATION PROJECTS

The Texas Department of Transportation (department) adopts
the repeal of §2.24, Memorandum of Understanding with the
Texas Historical Commission. The department simultaneously
adopts and replaces the repealed section with new Subchapter
H, §§2.251 - 2.278, Memorandum of Understanding with the
Texas Historical Commission. The repeal of §2.24 and new
§§2.251 - 2.278 are adopted without changes to the proposal as
published in the February 15, 2013, issue of the Texas Register
(38 TexReg 807) and will not be republished.

EXPLANATION OF ADOPTED REPEAL AND NEW SECTIONS

Transportation Code, §201.607 requires the department to adopt
a memorandum of understanding (MOU) with each state agency
that has responsibilities for the protection of the natural envi-
ronment or for the preservation of historic or archeological re-
sources. Transportation Code, §201.607 also requires the de-
partment to adopt the MOU and all revisions to it by rule and
to periodically evaluate and revise the MOU. In order to meet
the legislative intent and to ensure that historic and archeolog-
ical resources are given full consideration in accomplishing the
department's activities, the department has evaluated its MOU
with the Texas Historical Commission (THC), adopted in 2004,
and finds it necessary to repeal existing §2.24 and simultane-
ously adopt new Subchapter H, §§2.251 - 2.278.

The new MOU between THC and the department satisfies the
statutory requirements for reviewing and revising MOUs with re-
source agencies. It is intended to replace the existing MOU,
which has been in effect since May 20, 2004, with an MOU that
more effectively streamlines THC's review of the department's
projects and simultaneously better allows THC to focus on those
projects most likely to affect historic or archeological resources.
The MOU has several new provisions and procedures that were
developed based on experience gained from numerous projects
that the department has submitted and THC has reviewed since
the 2004 MOU was executed. It is also better organized than the
existing MOU, with different subject areas broken into separate
sections. Additionally, the MOU reflects changes made by the
department's recent revision of its environmental review rules,
published in the March 9, 2012, issue of the Texas Register (37
TexReg 1727).

SECTION BY SECTION EXPLANATION OF MOU

Section 2.251 sets out the purpose of the MOU, identifies the
statutory provisions under which the MOU is adopted, and ex-
plains that the MOU supersedes the 2004 MOU.

Section 2.252 sets forth the applicability of the MOU by explain-
ing that it applies to any transportation project for which an en-
vironmental review is performed under the department's envi-
ronmental review rules and any other project coordinated at the
department's request. Whether coordination for a given project
is required under the MOU is addressed in §2.255, concerning
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