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Background and reason(s) for the rulemaking: 
The United States Environmental Protection Agency (EPA) has issued technology-based 
effluent limitation guidelines and new source performance standards to control discharges 
of pollutants from airport de-icing operations (40 Code of Federal Regulations (CFR) Part 
449). The requirements generally apply to the de-icing of airfield pavement at airports that 
have at least 1,000 annual jet (i.e., non-propeller aircraft) departures and discharges 
associated with aircraft de-icing for new airports in certain cold climate areas that have 
more than 10,000 annual departures. 

Existing and new airports with at least 1,000 annual jet departures that generate 
discharges associated with airfield pavement de-icing are to use de-icing agents that do not 
contain urea or, alternatively, meet a numeric effluent limitation for ammonia. Based on 
data provided by the Federal Aviation Administration, there are 42 existing airports in 
Texas that exceeded 1,000 jet departures for the period of August 2012 through July 2013 
(See Attachment A). 

New airports with more than 10,000 total annual departures (jet and other types of 
aircraft) that are located in areas with an annual heating degree day value of more than 
3,000 are required to collect 60% of aircraft de-icing fluid after de-icing and meet a 
numeric effluent limitation for chemical oxygen demand. Heating degree day is defined as 
the number of degrees per day the daily average temperature is below 65 degrees 
Fahrenheit. The annual value is derived by summing the daily heating degree days over a 
calendar year. As shown in Attachment B, new airports with more than 10,000 annual 
departures located in the Trans-Pecos, Panhandle, and Wichita Falls areas of Texas would 
be subject to the aircraft de-icing requirements. The rule does not establish requirements 
for aircraft de-icing discharges at existing airports.  
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Scope of the rulemaking: 
A.)  Summary of what the rulemaking will do: 
The rulemaking amends §305.541 to adopt 40 CFR Part 449 by reference. These effluent 
limitation guidelines and new source performance standards will be incorporated into the 
Multi-Sector General Permit (MSGP), TXR050000, upon its renewal in 2016, and any 
applicable individual permits for airports during their next permit actions. Airports will 
not be required to comply with the new requirements until the requirements are 
incorporated into the MSGP or their individual permit. 
 
B.)  Scope required by federal regulations or state statutes: 
The rulemaking is not required by state or federal statute, but is necessary to keep 
commission rules synchronized with EPA's rules as required by the Memorandum of 
Agreement (MOA) with EPA regarding National Pollutant Discharge Elimination System 
(NPDES) authority. 
 
C.)  Additional staff recommendations that are not required by federal rule or 
state statute:  None. 
 
Statutory authority: 

Texas Water Code, (TWC) §5.102, General Powers 
TWC, §5.103, Rules 
TWC, §5.105, General Policy 
TWC, §5.120, Conservation and Quality of Environment 
TWC, §26.027, Commission May Issue Permits 
TWC, §26.040, General Permits 
TWC, §26.121, Unauthorized Discharges Prohibited 

 
Effect on the: 

 
A) Regulated community: It is anticipated that this rule will have minimal effect on 

the regulated community.   
• Existing airports with less than 1,000 annual jet departures are not affected by 

this rule.   
• Existing and new airports with at least 1,000 annual jet departures have 

several options for managing discharges associated with airfield pavement de-
icing activities: 

o Use de-icing agents that do not contain urea,  
o Dispose of de-icing agents that contain urea by means other than 

discharge to water in the state, or  
o Discharge to water in the state after meeting an ammonia effluent 

limitation. 
• The requirements for aircraft de-icing activities only apply to new airports 

located in certain cold climate areas that have more than 10,000 total annual 
departures (all types of aircraft). New airports located in the Texas panhandle  
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area could be impacted by this rule depending on the number of annual 
departures. 

 
B) Public: No effect on the public is anticipated. 
 
C) Agency programs: The agency will be required to modify inspection protocols 
(Field Operations Support Division), increase public outreach and update educational 
materials (Small Business and Local Government Assistance Division), and modify the 
requirements of the MSGP when it is renewed in 2016 (Water Quality Division) and any 
applicable individual permits for airports during their next permit actions. 

 
Stakeholder meetings: 
There were no stakeholder meetings since the requirements have been established in 
federal regulations. However, stakeholders will be notified of and updated quarterly about 
this rulemaking during the Water Quality Advisory Workgroup meetings. 
 
Public comment: 
This rule's comment period began on December 27, 2013, and closed on January 27, 2014. 
There were no comments received during the comment period. 
 
Significant changes from proposal: 
There were no changes from proposal to adoption. 
 
Potential controversial concerns and legislative interest: 
No controversial concerns or legislative interest are anticipated. 
 
Does this rulemaking affect any current policies or require development of 
new policies?   No. 
 
What are the consequences if this rulemaking does not go forward? Are there 
alternatives to rulemaking? 
The alternative is to leave §305.541 unchanged, which would prevent the commission from 
implementing the new airport de-icing rules in 40 CFR Part 449. As a result, the TCEQ 
could be considered out of compliance with the MOA requirement that the TCEQ "ensure 
new federal NPDES regulations are incorporated into state regulations within one year of 
federal promulgation or within two years if a state statute must first be enacted." 
 
Key points in the adoption rulemaking schedule: 

Texas Register proposal publication date:  December 27, 2013 
Anticipated Texas Register adoption publication date:  July 4, 2014 
Anticipated effective date:  July 10, 2014 
Six-month Texas Register filing deadline:  June 27, 2014 
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Agency contacts: 
Laurie Fleet, Rule Project Manager, (512) 239-5445, Water Quality Division 
Stefanie Skogen, Staff Attorney, (512) 239-0575 
Derek Baxter, Texas Register Coordinator, (512) 239-2613 
 
Attachments  
Attachments A and B 
40 CFR Part 449 
 
 
cc: Chief Clerk, 2 copies 

Executive Director's Office 
Marshall Coover 
Tucker Royall 
Dennise Braeutigam 
Office of General Counsel 
Laurie Fleet 
Derek Baxter 



Airport Name Jet Departures
DFW - Dallas/Ft. Worth 272,408
IAH - Houston 206,405
HOU - Houston 68,888
DAL - Dallas 61,192
SAT - San Antonio 52,088
AUS - Austin 52,027
ELP - El Paso 23,099
SPS - Wichita Falls 14,485
MAF - Midland/Odessa 12,177
DLF - Laughlin AFB 10,934
AMA - Amarillo 9,742
LBB - Lubbock 9,724
CRP - Corpus Christi 8,623
LRD - Laredo 8,335
NQI - Kingsville NAS 8,020
ADS - Dallas 7,643
MFE - McAllen 7,378
RND - Randolph AFB 7,256
FTW - Fort Worth Meacham 7,180
SGR - Sugar Land Muni 5,921
GRK - Killeen 5,803
HRL - Harlingen 5,514
AFW - Fort Worth Alliance 4,855
SJT - San Angelo 4,355
CLL - College Station 4,104
BRO - Brownsville 4,000
ABI - Abilene 3,895
TYR - Tyler 3,505
EFD - Houston 3,290
DWH - Houston 2,749
ACT - Waco 2,700
SKF - Lackland AFB (Kelly Fld Annex) 2,632
DYS - Dyess AFB 2,604
GGG - Longview 2,552
BPT - Beaumont 1,636
NFW - Fort Worth NAS 1,363
TKI - Mc Kinney Muni, Tx 1,319
DTO - Denton Muni 1,227
VCT - Victoria 1,189
CXO - Lone Star Executive 1,164
GKY - Arlington Muni 1,141   42 Total
MDD - Midland Airpark 988
RBD - Redbird, Tx 872
DRT - Del Rio 865
TPL - Draughon-miller Central Texas 768
HYI - San Marcos Muni 601
ERV - Kerrville Muni/louis Schreiner 570
BIF - El Paso Biggs AAF 569

Annual Jet Departures 8/2012 - 7/2013*
Attachment A



CNW - Waco James Connall 548
UVA - Garner Field 474
GLS - Galveston Scholes 452
GTU - Georgetown Muni 430
FWS - Fort Worth Spinks 403
IWS - West Houston 354
LFK - Angelina County 292
ALI - Alice Intl 261
NGP - Corpus Christi NAS/Truax Field 226
SSF - Stinson Muni 150
BWD - Brownwood Rgnl 97
PVW - Hale County 91
ILE - Skylark Field 84

*Report obtained from the Federal Aviation Administration
Report created on Wed Jul 17 11:37:45 EDT 2013
Sources: Enhanced Traffic Management System Counts (ETMSC), Aviation System 
Performance Metrics (ASPM)



Attachment B 
Annual Heating Degree Days 

Based on Normal Period 1961-1990 
 

 
 
Source: CLIMATOGRAPHY OF THE U.S. No. 81 - Supplement # 3, Maps of Annual 1961-1990 Normal Temperature, Precipitation and Degree Days. James Owenby, Richard Heim, Jr., 
Michael Burgin, Devoyd Ezell 
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The Texas Commission on Environmental Quality (TCEQ, agency, commission) adopts 

the amendment to §305.541 without change to the proposed text as published in the 

December 27, 2013, issue of the Texas Register (38 TexReg 9444). 

 

Background and Summary of the Factual Basis for the Adopted Rule 

This rulemaking is necessary to adopt by reference the new United States 

Environmental Protection Agency (EPA) airport de-icing effluent limitation guidelines, 

which were adopted in 40 Code of Federal Regulations (CFR) Part 449 and became 

effective on June 15, 2012.  The requirements generally apply to discharges associated 

with the de-icing of airfield pavement at airports that have at least 1,000 annual jet 

departures (non-propeller aircraft) and discharges associated with aircraft de-icing at 

new airports in cold climate zones that have more than 10,000 total annual departures 

(jets and all other types of aircraft). 

 

Existing and new airports with at least 1,000 annual jet departures that generate 

discharges associated with airfield pavement de-icing are to use de-icing agents that do 

not contain urea or meet the following numeric effluent limitation for ammonia: Daily 

Maximum of 14.7 milligrams per liter (mg/L). 
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New airports with more than 10,000 total annual departures (jets and all other types of 

aircraft) that are located in areas with an annual heating degree day value of more than 

3,000 are required to collect 60% of aircraft de-icing fluid after de-icing.  Airports that 

discharge the collected aircraft de-icing fluid directly to waters of the United States must 

also meet the following numeric effluent limits for chemical oxygen demand: Daily 

Maximum of 271 mg/L and Weekly Average of 154 mg/L.  The rule does not establish 

requirements for aircraft de-icing discharges at existing airports.  

 

This rulemaking will amend §305.541 to adopt 40 CFR Part 449 by reference.  These 

effluent limitation guidelines and new source performance standards will be 

incorporated into the Multi-Sector General Permit (MSGP) TXR050000 upon its 

renewal in 2016 and any applicable individual permits for airports during their next 

permit action.  Airports will not be required to comply with the new requirements until 

the requirements are incorporated into the MSGP or their individual permit. 

 

Currently, §305.541 adopts by reference certain parts of 40 CFR that were in effect at 

the time Texas was awarded delegation of the National Pollutant Discharge Elimination 

System (NPDES) program and specific parts that were adopted after delegation.  This 

rulemaking will add 40 CFR Part 449 to the list of parts adopted after delegation. 
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Section Discussion 

The commission adopts the amendment to §305.541 that adds the adoption by reference 

of 40 CFR Part 449, as amended, which contains regulations related to controlling 

discharges of pollutants from airport de-icing operations. 

 

Final Regulatory Impact Analysis Determination 

The commission reviewed the adopted rulemaking in light of the regulatory analysis 

requirements of Texas Government Code, §2001.0225 and determined that the 

rulemaking is not subject to Texas Government Code, §2001.0225 because it does not 

meet the definition of a "major environmental rule" as defined in the Administrative 

Procedure Act.  A "major environmental rule" is a rule the specific intent of which is to 

protect the environment or reduce risks to human health from environmental exposure 

and that may adversely affect in a material way the economy, a sector of the economy, 

productivity, competition, jobs, the environment, or the public health and safety of the 

state or a sector of the state.  The intent of the rulemaking is to adopt by reference EPA's 

new airport de-icing regulations found at 40 CFR Part 449, which require certain 

airports to comply with chemical oxygen demand or ammonia effluent limitations as 

they apply to aircraft or airfield pavement de-icing, respectively.  The specific intent of 

the adopted rulemaking is to amend the commission's rules to incorporate recent 

federal regulatory changes that do protect the environment and reduce risks to human 

health from environmental exposure but that will not adversely affect in a material way 
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the economy, a sector of the economy, productivity, competition, jobs, the environment, 

or the public health and safety of the state or a sector of the state.  Therefore, the 

adopted rule does not meet the definition of a "major environmental rule." 

 

Even if the adopted rule were a major environmental rule, Texas Government Code,  

§2001.0225 still would not apply to this rulemaking because Texas Government Code, 

§2001.0225 only applies to a major environmental rule, the result of which is to:  1) 

exceed a standard set by federal law, unless the rule is specifically required by state law; 

2) exceed an express requirement of state law, unless the rule is specifically required by 

federal law; 3) exceed a requirement of a delegation agreement or contract between the 

state and an agency or representative of the federal government to implement a state 

and federal program; or 4) adopt a rule solely under the general powers of the agency 

instead of under a specific state law.  This rulemaking does not meet any of these four 

applicability criteria because it:  1) does not exceed the requirements of 40 CFR Part 449 

or any other federal law; 2) does not exceed an express requirement of state law; 3) does 

not exceed a requirement of a delegation agreement or contract between the state and 

an agency or representative of the federal government to implement a state and federal 

program; and 4) is not adopted solely under the general powers of the agency, but rather 

specifically under the Memorandum of Agreement (MOA) between EPA and the 

commission, which requires the commission to incorporate new federal NPDES rules 

into the commission's rules.  Therefore, this adopted rule does not fall under any of the 
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applicability criteria in Texas Government Code, §2001.0225. 

 

The commission invited public comment regarding the draft regulatory impact analysis 

determination during the public comment period.  No comments were received on the 

regulatory impact analysis determination. 

 

Takings Impact Assessment 

The commission evaluated this adopted rule and performed an analysis of whether it 

constitutes a taking under Texas Government Code, Chapter 2007.  The specific purpose 

of this rule is to adopt by reference EPA's new airport de-icing regulations found at 40 

CFR Part 449.  The adopted rule would substantially advance this stated purpose by 

adding a reference to 40 CFR Part 449 to the commission's rules. 

 

The commission's analysis indicates that Texas Government Code, Chapter 2007 does 

not apply to this adopted rule because this is an action that is reasonably taken to fulfill 

an obligation mandated by federal law, which is exempt under Texas Government Code,  

§2007.003(b)(4).  The commission is the regulatory agency that administers the state 

NPDES program and, therefore, is responsible for incorporating federal NPDES 

regulation changes into its permit program under 40 CFR §123.62(e) and the MOA 

between EPA and the commission. 
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Nevertheless, the commission further evaluated this adopted rule and performed an 

assessment of whether it constitutes a taking under Texas Government Code, Chapter 

2007.  Promulgation and enforcement of this adopted rule would be neither a statutory 

nor a constitutional taking of private real property.  Specifically, the subject adopted 

regulation does not affect a landowner's rights in private real property because this 

rulemaking does not burden nor restrict or limit the owner's right to property and 

reduce its value by 25% or more beyond that which would otherwise exist in the absence 

of the regulation.  In other words, this rule requires compliance with federal effluent 

limitations related to airport de-icing without burdening or restricting or limiting the 

owner's right to property and reducing its value by 25% or more.  Therefore, the adopted 

rule does not constitute a taking under Texas Government Code, Chapter 2007. 

 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rulemaking and found that the action is subject 

to the Texas Coastal Management Program (CMP) in accordance with the Coastal 

Coordination Act, Texas Natural Resources Code, §§33.201 - 33.210 and, therefore, 

must be consistent with all applicable CMP goals and policies.  The commission 

conducted a consistency determination for the adopted rule in accordance with Coastal 

Coordination Act Implementation Rules, 31 TAC §505.22 and found the adopted 

rulemaking is consistent with the applicable CMP goals and policies. 
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The CMP goal applicable to the adopted rule includes ensuring sound management of all 

coastal resources by allowing for compatible economic development and multiple 

human uses of the coastal zone. 

 

Promulgation and enforcement of this rule will not violate or exceed any standards 

identified in the applicable CMP goals and policies because the adopted rule is 

consistent with these CMP goals and policies, and because this rule does not create or 

have a direct or significant adverse effect on any coastal natural resource areas. 

 

The commission invited public comment regarding the consistency with the coastal 

management program during the public comment period. No comments were received 

on the CMP. 

 

Public Comment 

A public hearing was offered on January 23, 2014, and there was no public 

participation.  The comment period closed on January 27, 2014.  The commission 

received no comments on this rulemaking action. 
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SUBCHAPTER P: EFFLUENT GUIDELINES AND STANDARDS FOR TEXAS 

POLLUTANT DISCHARGE ELIMINATION SYSTEM (TPDES) PERMITS 

§305.541 

 

Statutory Authority 

This amendment is adopted under Texas Water Code (TWC), §5.102, which establishes 

the commission's general authority necessary to carry out its jurisdiction, TWC, §5.103, 

which establishes the commission's general authority to adopt rules, TWC, §5.105, 

which establishes the commission's authority to set policy by rule, TWC, §5.120, which 

requires the commission to administer the law so as to promote the conservation and 

protection of the quality of the state's environment and natural resources, TWC, 

§26.027, which authorizes the commission to issue permits, TWC, §26.040, which 

authorizes the commission to issue general permits, and TWC, §26.121, which 

authorizes the commission to prohibit unauthorized discharges. 

 

The adopted amendment implements 40 Code of Federal Regulations Part 449. 

 

§305.541. Effluent Guidelines and Standards for Texas Pollutant Discharge 

Elimination System Permits. 

 

Except to the extent that they are less stringent than the Texas Water Code or the 
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rules of the commission, 40 Code of Federal Regulations (CFR), Subchapter N, Parts 

400 - 471, except 40 CFR Part 403, which are in effect as of the date of the Texas 

Pollutant Discharge Elimination System program authorization, as amended, and Parts 

437 (Federal Register, Volume 65, December 22, 2000), 442 (Federal Register, Volume 

65, August 14, 2000), 444 (Federal Register, Volume 65, January 27, 2000), 445 

(Federal Register, Volume 65, January 19, 2000), 449 (Federal Register, Volume 77, 

May 16, 2012), and 450 (Federal Register, Volume 74, December 1, 2009), as amended, 

are adopted by reference. 

 



♦ ♦ ♦ 

(a) Eligible projects include: 

(1) diesel oxidation catalysts for school buses built before 
1994; 

(2) diesel particulate filters for school buses built from 
1994 to 1998; 

(3) the purchase and use of emission-reducing add-on 
equipment for school buses, including devices that reduce crankcase 
emissions; 

(4) the use of qualifying fuel; and 

(5) other technologies that the commission finds will bring 
about significant emissions reductions. 

(b) The commission may limit funding under a particular 
funding round to certain areas of the state, types of applicants, and/or 
types of projects. The commission may place a priority on funding for 
projects conducted in areas that do not attain certain national ambient 
air quality standards. 

(c) Prior to each funding period, the commission may establish 
priorities and other criteria for reductions in diesel exhaust emissions 
to be achieved by projects funded during that period, including des-
ignation of additional pollutants to be addressed. A proposed project 
must achieve a reduction in emissions of diesel exhaust compared with 
the baseline emissions according to the percentage reduction level and 
other priorities established by the commission. The commission may 
also establish maximum levels for the funding awarded in relation to 
the emission reductions projected to be achieved by a project, in order 
to maximize the use of available funds. 

(d) A school bus proposed for retrofit must be used on a reg-
ular, daily route to and from a school and have at least five years of 
useful life remaining unless the applicant agrees to remove the retrofit 
device at the end of the life of the bus and reinstall the device on an-
other bus. 

(e) For a proposed project that includes a replacement of 
equipment or a repower, the old equipment or engine must be recycled, 
scrapped, or otherwise permanently removed from the State of Texas. 

(f) An application for a grant under this program is only eligi-
ble if it is made on the form provided by the commission and contains 
the information required by the commission. 

(g) A recipient of a grant under this division shall use the grant 
to pay incremental costs of the project for which the grant is made, 
which may include the reasonable and necessary expenses incurred for 
the labor needed to install emissions-reducing equipment. The recipi-
ent may not use the grant to pay the recipient's administrative expenses. 

(h) Projects funded with a grant from this program may not 
be used for credit under any state or federal emissions reduction credit 
averaging, banking, or trading program except as provided under Texas 
Health and Safety Code, §386.056. 

(i) A proposed project as listed in subsection (a) of this section 
is not eligible if it is required by any state or federal law, rule or regu-
lation, memorandum of agreement, or other legally binding document. 
This subsection does not apply to an otherwise qualified project, re-
gardless of the fact that the state implementation plan assumes that the 
change in equipment, vehicles, or operations will occur, if on the date 
the grant is awarded the change is not required by any state or federal 
law, rule or regulation, memorandum of agreement, or other legally 
binding document or the purchase of an on-road diesel or equipment 
required only by local law or regulation or by corporate or controlling 
board policy of a public or private entity. 

(j) If a grant recipient fails to meet the terms of a project grant 
or the conditions of this division, the executive director can require that 
the grant recipient return some or all of the grant funding to the extent 
that emission reductions are not achieved or cannot be demonstrated. 

§114.646. Monitoring, Recordkeeping, and Reporting Requirements. 

Grant recipients must meet the monitoring, recordkeeping, and report-
ing requirements of their grant. Reporting requirements must occur no 
less frequently than annually. 

§114.648. Expiration. 

This division expires August 31, 2019, unless the program is extended 
or reauthorized by the Texas Legislature. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 13, 

2013. 
TRD-201305928 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: January 26, 2014 
For further information, please call: (512) 239-2548 

CHAPTER 305. CONSOLIDATED PERMITS 
SUBCHAPTER P. EFFLUENT GUIDELINES 
AND STANDARDS FOR TEXAS POLLUTANT 
DISCHARGE ELIMINATION SYSTEM (TPDES) 
PERMITS 
30 TAC §305.541 
The Texas Commission on Environmental Quality (TCEQ, 
agency, commission) proposes an amendment to §305.541. 

Background and Summary of the Factual Basis for the Proposed 
Rule 

This rulemaking is necessary to adopt by reference the new 
United States Environmental Protection Agency (EPA) airport 
de-icing effluent limitation guidelines, which were adopted in 40 
Code of Federal Regulations (CFR) Part 449 and became ef-
fective on June 15, 2012. The requirements generally apply to 
discharges associated with the de-icing of airfield pavement at 
airports that have at least 1,000 annual jet departures (non-pro-
peller aircraft) and discharges associated with aircraft de-icing at 
new airports in cold climate zones that have more than 10,000 
total annual departures (jets and all other types of aircraft). 

Existing and new airports with at least 1,000 annual jet depar-
tures that generate discharges associated with airfield pavement 
de-icing are to use de-icing agents that do not contain urea or 
meet the following numeric effluent limitation for ammonia: Daily 
Maximum of 14.7 milligrams per liter (mg/L). 

New airports with more than 10,000 total annual departures (jets 
and all other types of aircraft) that are located in areas with an 
annual heating degree day value of more than 3,000 are required 
to collect 60% of aircraft de-icing fluid after de-icing. Airports that 
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discharge the collected aircraft de-icing fluid directly to waters of 
the United States must also meet the following numeric effluent 
limits for chemical oxygen demand: Daily Maximum of 271 mg/L 
and Weekly Average of 154 mg/L. The rule does not establish 
requirements for aircraft de-icing discharges at existing airports. 

This rulemaking will amend §305.541 to adopt 40 CFR Part 
449 by reference. These effluent limitation guidelines and new 
source performance standards will be incorporated into the 
Multi-Sector General Permit (MSGP) TXR050000 upon its re-
newal in 2016 and any applicable individual permits for airports 
during their next permit action. Airports will not be required to 
comply with the new requirements until the requirements are 
incorporated into the MSGP or their individual permit. 

Currently, §305.541 adopts by reference certain parts of 40 CFR 
that were in effect at the time Texas was awarded delegation of 
the National Pollutant Discharge Elimination System (NPDES) 
program and specific parts that were adopted after delegation. 
This rulemaking will add 40 CFR Part 449 to the list of parts 
adopted after delegation. 

Section Discussion 

The proposed amendment to §305.541 adds the adoption by ref-
erence of 40 CFR Part 449, as amended, which contains regu-
lations related to controlling discharges of pollutants from airport 
de-icing operations. 

Fiscal Note: Costs to State and Local Government 

Jeffrey Horvath, Analyst in the Strategic Planning and Assess-
ment Section, has determined that for the first five-year period 
the proposed rule is in effect, no significant fiscal implications 
are anticipated for the agency or for other units of state or lo-
cal government as a result of administration or enforcement of 
the proposed rule. Some airports owned or operated by cities 
or other units of local government may have additional costs for 
de-icing airport pavement, but in general these costs are not an-
ticipated to be significant. 

The proposed rule would adopt by reference the new EPA airport 
de-icing effluent limitation guidelines, which were adopted and 
became effective on June 15, 2012. The effluent limitations gen-
erally apply to discharges associated with the de-icing of airfield 
pavement at airports that have at least 1,000 annual jet (non-pro-
peller aircraft) departures. The effluent limitations also apply to 
discharges associated with aircraft de-icing for new airports in 
certain cold climate areas that have more than 10,000 total an-
nual departures (jets and all other types of aircraft). 

No significant fiscal implications are anticipated for the agency 
due to the administration or enforcement of the proposed rule. 
The de-icing criteria would be incorporated into the storm water 
MSGP which authorizes affected airports. 

Under the proposed rule, existing and new airports with at least 
1,000 annual jet departures are to use de-icing agents that do 
not contain urea or alternatively, meet a numeric effluent limita-
tion for ammonia. Based on data provided by the Federal Avia-
tion Administration, there are 42 existing airports in Texas that 
exceeded 1,000 jet departures for the period of August 2012 
through July 2013. 

New airports with more than 10,000 total annual departures that 
are located in the Trans-Pecos, Panhandle, and Wichita Falls 
areas of Texas would be required to collect 60% of aircraft de-ic-
ing fluid after de-icing and meet a numeric effluent limitation for 
chemical oxygen demand. The rule does not establish require-

ments for aircraft de-icing discharges at existing airports. If gov-
ernment entities decide to own or operate a new airport located 
in one of these areas of the state and the airport has more than 
10,000 total annual departures, the airport will be required to col-
lect 60% of available aircraft de-icing fluid and meet an effluent 
limit for chemical oxygen demand. At this time, TCEQ is not 
aware of any new or proposed airports that would be located in 
the Trans-Pecos, Panhandle, or Wichita Falls areas with 10,000 
total annual departures and therefore fiscal implications are not 
anticipated for airports due to the implementation of this part of 
the proposed rule. 

Airfield pavement de-icing/anti-icing removes or prevents the ac-
cumulation of frost, snow, or ice on runways, taxiways, aprons, 
gates, and ramps. These methods are typically conducted by air-
port personnel or contractors using a combination of mechanical 
methods and chemical de-icing/anti-icing agents. The method 
used more often for pavement de-icing is mechanical removal, 
but many airports also use sand and/or chemical de-icing agents 
such as potassium acetate, sodium acetate, sodium formate, 
glycol-based products, or urea. Based on the data collected by 
EPA in an airport questionnaire, the most common airfield de-ic-
ing chemical currently used by United States airports is potas-
sium acetate. 

Of the 42 existing airports in Texas that exceeded 1,000 annual 
jet departures, all are either owned or operated by cities or other 
units of local government or the federal government (Air Force 
bases). Under the proposed rule, these airports will have to use 
de-icing agents that do not contain urea or meet numeric effluent 
limitations for ammonia when de-icing their pavement. The op-
tions for managing discharges generated by airfield pavement 
de-icing activities include: 1) de-icing agents that do not con-
tain urea; 2) disposing or disposal of de-icing agents that contain 
urea by means other than discharge to water in the state; or 3) 
discharges that meet an ammonia effluent limitation. 

In general, airports located in warm and/or dry weather climates 
with minimal winter storm events have some aircraft de-icing 
(usually defrost de-icing) but no airfield pavement de-icing. Gov-
ernment entities that own/operate an existing or new airport can 
avoid the effluent limitations required by this rule by using de-ic-
ing agents that do not contain urea. 

The EPA issued "Technical Development Document for the Final 
Effluent Limitations Guidelines and New Source Performance 
Standards for the Airport De-icing Category," in April of 2012. 
Information collected by EPA indicated that use of urea as an air-
field de-icing chemical is being phased out due to concerns with 
its environmental impacts and the availability of less harmful al-
ternatives. Responses to EPA's airport questionnaire indicated 
that potassium acetate was by far the predominant airfield de-ic-
ing chemical in use, representing about 80% of all airfield de-ic-
ing chemical use; therefore, EPA assumed that airports would 
switch to this chemical to de-ice their pavement. 

According to the EPA report (Table 10-16, Summary of EPA's 
Annualized Costs for Aircraft De-icing Fluid Collection and Treat-
ment, Airfield De-icing Urea Substitution, and Other Compliance 
Related Costs), all of the major Texas airports including Dal-
las/Fort Worth, George Bush Intercontinental, Austin-Bergstrom, 
San Antonio International, William P. Hobby, El Paso Interna-
tional, and Dallas Love Field reported no costs for urea substi-
tution. Therefore, it is assumed that these airports are already 
using a urea substitute or could easily switch to a different de-ic-
ing agent. For the other Texas airports, especially those in north 
and west Texas (including Lubbock, Amarillo, Midland-Odessa, 

PROPOSED RULES December 27, 2013 38 TexReg 9445 



Abilene, and Wichita Falls) if they have to switch to a urea substi-
tute then there may be additional costs for application equipment 
and storage tanks. 

New application equipment to apply a liquid rather than a solid 
as well as liquid storage tanks to contain potassium acetate 
during the de-icing season may be required for those airports 
that switch from urea to potassium acetate. A change from 
solid to liquid chemicals will require an airport to purchase or 
retrofit equipment to properly apply liquid chemical de-icing 
agents. These airports would need new mechanical application 
equipment including new trucks, and storage tanks for liquid 
potassium acetate. It is not known if these airports would incur 
additional compliance costs, but if they did the costs would 
depend upon a wide variety of factors that agency staff is not 
able to identify at this time. 

Public Benefits and Costs 

Mr. Horvath has also determined that for each year of the first 
five years the proposed rule is in effect, the public benefit antic-
ipated from the changes seen in the proposed rule will be the 
protection of public health and safety through the reduction of 
the amount of ammonia discharged from airport de-icing activ-
ities that can affect water quality while maintaining compliance 
with federal law. 

The proposed rule is not expected to have fiscal implications 
for businesses or individuals. None of the 42 existing airports 
in Texas that exceed 1,000 annual jet departures are privately 
owned. Under the proposed rule, airports will have to use de-ic-
ing agents that do not contain urea or meet numeric effluent lim-
itations for ammonia when de-icing their runways. New airports 
located in the Trans-Pecos, Panhandle, or Wichita Falls areas 
of the state with more than 10,000 total annual departures will 
be required to collect 60% of available aircraft de-icing fluid and 
meet an effluent limitation for chemical oxygen demand. At this 
time TCEQ is not aware of new airports that would be located 
in these areas. Therefore, fiscal implications are not anticipated 
due to the implementation of this part of the proposed rule. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or mi-
cro-businesses due to the implementation or administration of 
the proposed rule for the first five-year period the proposed rule 
is in effect. None of the 42 existing airports in Texas that exceed 
1,000 annual jet departures are privately owned and there are 
no new airports located in the Trans-Pecos, Panhandle, or Wi-
chita Falls areas of the state with more than 10,000 total annual 
departures. 

Small Business Regulatory Flexibility Analysis 

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is 
not required because the proposed rule is required to maintain 
consistency with federal law and, therefore, are consistent with 
the health, safety, or environmental and economic welfare of the 
state. 

Local Employment Impact Statement 

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rule is in effect. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code, §2001.0225 because it does not 
meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is a rule the specific intent of which is to protect the environment 
or reduce risks to human health from environmental exposure 
and that may adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector 
of the state. The intent of the rulemaking is to adopt by reference 
EPA's new airport de-icing regulations found at 40 CFR Part 449, 
which require certain airports to comply with chemical oxygen 
demand or ammonia effluent limitations as they apply to aircraft 
or airfield pavement de-icing, respectively. The specific intent 
of the proposed rulemaking is to amend the commission's rules 
to incorporate recent federal regulatory changes that do protect 
the environment and reduce risks to human health from environ-
mental exposure but that will not adversely affect in a material 
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of 
the state or a sector of the state. Therefore, the proposed rule 
does not meet the definition of a "major environmental rule." 

Even if the proposed rule were a major environmental rule, Texas 
Government Code, §2001.0225 still would not apply to this rule-
making because Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: 1) does 
not exceed the requirements of 40 CFR Part 449 or any other 
federal law; 2) does not exceed an express requirement of state 
law; 3) does not exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro-
gram; and 4) is not proposed solely under the general powers 
of the agency, but rather specifically under the Memorandum of 
Agreement (MOA) between EPA and the commission, which re-
quires the commission to incorporate new federal NPDES rules 
into the commission's rules. Therefore, this proposed rule does 
not fall under any of the applicability criteria in Texas Govern-
ment Code, §2001.0225. 

The commission invites public comment regarding this draft reg-
ulatory impact analysis determination. Written comments on the 
draft regulatory impact analysis determination may be submitted 
to the contact person at the address listed under the Submittal 
of Comments section of this preamble. 

Takings Impact Assessment 

The commission evaluated this proposed rule and performed an 
analysis of whether it constitutes a taking under Texas Govern-
ment Code, Chapter 2007. The specific purpose of this rule is to 
adopt by reference EPA's new airport de-icing regulations found 
at 40 CFR Part 449. The proposed rule would substantially ad-
vance this stated purpose by adding a reference to 40 CFR Part 
449 to the commission's rules. 
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The commission's analysis indicates that Texas Government 
Code, Chapter 2007 does not apply to this proposed rule 
because this is an action that is reasonably taken to fulfill an 
obligation mandated by federal law, which is exempt under 
Texas Government Code, §2007.003(b)(4). The commission 
is the regulatory agency that administers the state NPDES 
program and, therefore, is responsible for incorporating federal 
NPDES regulation changes into its permit program under 40 
CFR §123.62(e) and the MOA between EPA and the commis-
sion. 

Nevertheless, the commission further evaluated this proposed 
rule and performed an assessment of whether it constitutes a 
taking under Texas Government Code, Chapter 2007. Promul-
gation and enforcement of this proposed rule would be neither 
a statutory nor a constitutional taking of private real property. 
Specifically, the subject proposed regulation does not affect a 
landowner's rights in private real property because this rulemak-
ing does not burden nor restrict or limit the owner's right to prop-
erty and reduce its value by 25% or more beyond that which 
would otherwise exist in the absence of the regulation. In other 
words, this rule requires compliance with federal effluent limita-
tions related to airport de-icing without burdening or restricting 
or limiting the owner's right to property and reducing its value by 
25% or more. Therefore, the proposed rule does not constitute 
a taking under Texas Government Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 - 33.210 and, 
therefore, must be consistent with all applicable CMP goals and 
policies. The commission conducted a consistency determina-
tion for the proposed rule in accordance with Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.22 and found 
the proposed rulemaking is consistent with the applicable CMP 
goals and policies. 

The CMP goal applicable to the proposed rule includes ensur-
ing sound management of all coastal resources by allowing for 
compatible economic development and multiple human uses of 
the coastal zone. 

Promulgation and enforcement of this rule will not violate or ex-
ceed any standards identified in the applicable CMP goals and 
policies because the proposed rule is consistent with these CMP 
goals and policies, and because this rule does not create or have 
a direct or significant adverse effect on any coastal natural re-
source areas. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in 
Austin on January 23, 2014 at 10:00 a.m. in Building E, Room 
201S, at the commission's central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact 
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible. 

Submittal of Comments 

Written comments may be submitted to Patricia Duron, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: http://www5.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should refer-
ence Rule Project Number 2013-052-305-OW. The comment 
period closes January 27, 2014. Copies of the proposed rule-
making can be obtained from the commission's Web site at 
http://www.tceq.texas.gov/nav/rules/propose_adopt.html. For 
further information, please contact Laurie Fleet, Wastewater 
Permitting Section, at (512) 239-5445. 

Statutory Authority 

This amendment is proposed under Texas Water Code (TWC), 
§5.102, which establishes the commission's general authority 
necessary to carry out its jurisdiction, TWC, §5.103, which estab-
lishes the commission's general authority to adopt rules, TWC, 
§5.105, which establishes the commission's authority to set pol-
icy by rule, TWC, §5.120, which requires the commission to ad-
minister the law so as to promote the conservation and protection 
of the quality of the state's environment and natural resources, 
TWC, §26.027, which authorizes the commission to issue per-
mits, TWC, §26.040, which authorizes the commission to issue 
general permits, and TWC, §26.121, which authorizes the com-
mission to prohibit unauthorized discharges. 

The proposed amendment implements 40 Code of Federal Reg-
ulations Part 449. 

§305.541. Effluent Guidelines and Standards for Texas Pollutant Dis-
charge Elimination System Permits. 
Except to the extent that they are less stringent than the Texas Water 
Code or the rules of the commission, 40 Code of Federal Regulations 
(CFR), Subchapter N, Parts 400 - 471, except 40 CFR Part 403, which 
are in effect as of the date of the Texas Pollutant Discharge Elimina-
tion System program authorization, as amended, and Parts 437 (Fed-
eral Register, Volume 65, December 22, 2000), 442 (Federal Register, 
Volume 65, August 14, 2000), 444 (Federal Register, Volume 65, Jan-
uary 27, 2000), 445 (Federal Register, Volume 65, January 19, 2000), 
449 (Federal Register, Volume 77, May 16, 2012), and 450 (Federal 
Register, Volume 74, December 1, 2009), as amended, are adopted by 
reference. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 13, 

2013. 
TRD-201305926 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: January 26, 2014 
For further information, please call: (512) 239-0779 
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Texas Commission on Environmental Quality 
 
 
 

 
 

 

ORDER ADOPTING AMENDED RULE 
 

Docket No. 2013-1674-RUL 

Rule Project No. 2013-052-305-OW 
 
 

On June 18, 2014, the Texas Commission on Environmental Quality 
(Commission) adopted amended § 305.541 of 30 TAC Chapter 305, concerning 
Consolidated Permits. The proposed rule was published for comment in the December 
27, 2013, issue of the Texas Register (38 TexReg 9444). 
 

IT IS THEREFORE ORDERED BY THE COMMISSION that the amended rule is 
hereby adopted. The Commission further authorizes staff to make any non-substantive 
revisions to the rules necessary to comply with Texas Register requirements. The 
adopted rule and the preamble to the adopted rule is incorporated by reference in this 
Order as if set forth at length verbatim in this Order. 
 

This Order constitutes the Order of the Commission required by the 
Administrative Procedure Act, Government Code, § 2001.033. 
 

If any portion of this Order is for any reason held to be invalid by a court of 
competent jurisdiction, the invalidity of any portion shall not affect the validity of the 
remaining portions. 
 
 
Date Issued: 
 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

 
 
 

 
Bryan W. Shaw, Ph.D., P.E., Chairman 
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