TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
AGENDA ITEM REQUEST

for a Petition for Rulemaking

AGENDA REQUESTED: August 22, 2018

DATE OF REQUEST: August 3, 2018

INDIVIDUAL TO CONTACT REGARDING CHANGES TO THIS REQUEST, IF
NEEDED: Paige Bond, Rule/Agenda Coordinator, (512) 239-2678

CAPTION: Docket No. 2018-0906-PET. Consideration of a petition for
rulemaking under Section 20.15 of 30 Texas Administrative Code (TAC) Chapter
20, Rulemaking.

The petition was filed with the Texas Commission on Environmental Quality
(commission) on June 29, 2018, by the Bell County Fire Marshal (petitioner). The
petitioner requested that the commission amend Section 111.219(6)(B) of 30
TAC Chapter 111, Control of Air Pollution from Visible Emissions and
Particulate Matter, by reducing the upper wind speed limit from 23 miles per
hour to 20 miles per hour. (Amancio Gutierrez, Amy Prescott) (Project No. 2018-
025-PET-NR)

Ramiro Garcia, Jr. Kelly Keel Linden
Deputy Director Division Director
Paige Bond
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Texas Commission on Environmental Quality
Interoffice Memorandum

To: Commissioners Date: August 3, 2018

Thru: Bridget C. Bohac, Chief Clerk
Stephanie Bergeron Perdue, Interim Executive Director

From: Ramiro Garcia, Jr., Deputy Director
Office of Compliance and Enforcement

Docket No.: 2018-0906-PET

Subject: Consideration of a Petition for Rulemaking
Non-Rule Project No. 2018-025-PET-NR

Who Submitted the Petition:
On June 29, 2018, the Texas Commission on Environmental Quality (commission or
TCEQ) received a petition from the Bell County Fire Marshal (petitioner).

What the Petitioner Requests:

The petitioner requested that the commission amend 30 Texas Administrative Code
(TAC) Chapter 111, Control of Air Pollution from Visible Emissions and Particulate Matter,
Subchapter B, concerning Outdoor Burning. Specifically, the petitioner requested that the
commission amend 30 TAC §111.219(6)(B) by changing the upper limit of wind speed at
which burning is allowed from 23 miles per hour to 20 miles per hour. According to the
petitioner, the revision would allow for more restrictive burning conditions by preventing
burning when wind speeds are predicted to be greater than 20 miles per hour (mph) and
thereby help prevent wildfires from occurring.

Recommended Action and Justification:

The executive director recommends approval of the petition. Many factors affect the
production and dispersion of air pollution from burning activities, including wind speed
and atmospheric stability. While lower wind speeds during burning can lead to stagnant
conditions, which may in turn lead to potentially adverse air quality conditions, the lower
limit of six (6) miles per hour in the range provided in 30 TAC §111.219(6)(B) is the
protective restriction designed to avoid burning in stagnant air conditions. Lowering the
upper wind speed limit for burning conditions from 23 to 20 miles per hour should not
have any negative impact on air quality conditions associated with burning activities.

However, while it is true that the proposed rule revision is not expected to have any
negative impacts on air quality, the petitioner has not provided, nor does the executive
director’s staff have, a demonstration that reducing the upper wind limit three (3) miles
per hour will reduce the likelihood of a controlled burn becoming a wildfire. Therefore,
the executive director recommends that the petition be approved so that staff may
evaluate the issue further and proceed accordingly.

Applicable Law:
e Texas Government Code §2001.021, which establishes the procedures by which an
interested person may petition a state agency for the adoption of a rule;
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e Texas Water Code §5.103, which establishes that the commission shall adopt any
rules necessary to carry out its powers and duties under this code and other laws
of this state;

e Texas Health & Safety Code §382.017, which establishes that the commission may
adopt rules and the procedures by which the commission adopts rules;

e 30 TAC §20.15, which provides such procedures specific to the commission,;

30 TAC §111.203, which provides definitions related to outdoor burning; and

e 30 TAC §111.209, which provides general requirements for allowable outdoor

burning.

Agency Contacts:

Amancio Gutierrez, Project Manager, Program Support Division, (512) 239-3770
Amy Prescott, Staff Attorney, (512) 239-3668

Paige Bond, Rule/Agenda Coordinator, (512) 239-2678

Attachment:
Petition

cc: Chief Clerk, 2 copies
Executive Director's Office
Dennise Braeutigam
Jim Rizk
Office of General Counsel
Amancio Gutierrez
Paige Bond



RULE PETITION

TO : EXECUTIVE DIRECTOR
TEXAS COMMISSION ON ENVIROMENTAL QUALITY
P.0. BOX 13087

AUSTIN, TEXAS 78711-3087

FROM: STEVE CASEY -BELL COUNTY FIRE MARSHAL
708 WEST AVE O

BELTON, TEXAS 765 13

CURRENTLY THE TCEQ RULE - TITLE 30 PART 1 CHAPTER 111 - SUB CHAPTER RULE 219

OUTDOOR BURNING- ITEM (6) - (B )- BURNING SHALL NOT BE
COMMENCED WHEN SURFACE SPEED |S PREDICTED TO BE LESS THAN (6) MPH (5 KNOTS ) OR GREATER
THAN (23) MPH (20 KNOTS) DURING THE BURN PERIOD,

' WOULD LIKE THE RULE TO BE CHANGED TO:

SINCERELY

STEYE CASEY



Mr. Steve Casey

Fire Marshal - Bell County, Texas
708 West Ave O.

Belton, Texas

76513

Representative Hugh D. Shine

Texas State Representative of House District 55
4 South 1st St.

Temple, Texas

76501

June 4th, 2018

Stephanie Perdue, Interim Executive Director
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas

78711-3087

Dear Stephanie Perdue:

As the Fire Marshal for Bell County, fire prevention is my main priority. Due to the Texas
wildfire conditions that are prevalent year round wind speeds are the main factor in fires getting
out of control. These fires that are usually started by carelessness and control burns can spread to
the point that firefighter's lives, livestock, wild life, property, and homes can be threatened and
destroyed.

Under the current rules, I cannot restrict burning until the wind speeds are 23 MPH. This is a
problem due to wind gusting. I believe that by changing the rule from 23 MPH to 20 MPH will
be able to make a difference. By allowing me to restrict burning earlier this may prevent
someone from burning in high wind conditions.

Under current TCEQ guidelines, TAC Title 30 Part 1, Chapter 111, Sub-Chapter B Rule 219.6
states:

(B) Burning shall not be commenced when surface wind speed is predicted to be less than six
miles per hour (mph) (five knots) or greater than 23 mph (20 knots) during the burn period.

My proposed rule change would change TCEQ guidelines to:
(B) Burning shall not be commenced when surface wind speed is predicted to be less than six

miles per hour (mph) (five knots) or greater than 23-mph-{20-krets} 20 mph (17.4 knots) during
the burn period.

Thank you for taking my proposal into consideration, If you have any questions or concerns
please do not hesitate to reach out to my office at (254) 933-5589 or s.casey(@co.bell.tx.us.
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Respectfully,

Steve Casey
Bell County Fire Marshal

Rep. Hugh D. Shine
Texas State Representative
House District 55



STATE of TEXAS

HucH . SHINE

DistricT 55
BeLr County

5 June 2018

Stephanie Perdue, Interim Executive Director

Texas Commission on Environmental Quality
P.O. Box 13087
Austin, Texas 78711

Re: Steve Casey, Bell County, Texas, Fire Marshal. See attached letter dated
4 June 2018.

Ms. Perdue
Please see Bell County Fire Marshal Steve Casey’s letter, dated 4 June 2018,
addressing the Texas Commission on Environmental Quality’s (TCEQ)
guidelines, TAC Title 30 Part 1, Chapter 111, Sub-Chapter B Rule 219.6:

(B) Burnings shall not be commenced when surface wind speed is
predicted to be less than six miles per hour (mph) (five knots) or greater than

23 mph (20 knots) during the burn period.

Mr. Casey is proposing a rule change to the TCEQ guidelines to strike the 23
mph and lower the maximum wind speed to 20 mph (17.4 knots).

Please consider his proposal.

Thank you for your consideration.

*

HUGH.SHINE@HOUSE.TEXAS.GOV

Capitol: P.O. Box 2910 * Austin, Texas 78768-2910 * (512) 463-0630 « (512) 463-0937 fax
District: 4 South First Street Temple, Texas 76501



Steven M. Casex
*

From: Dale Little <DLittle@mcounty.com>

Sent: Friday, June 01, 2018 9:37 AM

To: Steven M. Casey; countyfiremarshal@cafcatx.org
Subject: RE: info

| fully agree with you and support this venture as here in west Texas where we have no hills or trees 3 mile an hour wind
makes a lot of difference.

Dale

Chief M. Dale Little

Midland County Fire Marshal/EMC/MPO
2435 East Hwy 80

Midland, Tx 79706

Office 432-688/4160

Fax 432-688/4946
eml101l@co.midland.tx.us

From: Countyfiremarshal <countyfiremarshal-bounces@cafcatx.org> On Behalf Of Steven M. Casey
Sent: Thursday, May 31, 2018 9:16 AM

To: countyfiremarshal@cafcatx.org

Subject: [Countyfiremarshal] info

Fellow County Fire Marshals, | am trying to petition the TCEQ to change there wind speed guidelines from 23 mph to 20
mph. PLEASE GIVE ME YOUR FEEDBACK . CASEY- BELL COUNTY FIRE MARSHAL - 254-933-5589

¥HxEE EXTERNAL EMAIL ALERT ***** This email came from the internet. DO NOT CLICK on unknown attachments or
links.



Steven M. Casey

From: Smith, Brad <bsmith@tfs.tamu.edu>

Sent: Monday, July 09, 2018 1:14 PM

To: Steven M. Casey

Subject: Re: INFO

Attachments: ROS Casey 0709.PNG; Flame Length Casey 0709.PNG
Hi Casey

Attached are comparisons for rate of spread and flame length using windspeed from 5mph to 30 mph. | used two fuel
models. The Gr3 represents dead grasses. Fuel model 4 represents Juniper brush mixed with some grass. | hope this
helps tell your story.

Brad Smith

Texas A&M Forest Service
Wildland Fire Analyst
Austin Texas

Ofc 512-339-0501
Mob 979-220-1398

From: Steven M. Casey <S.Casey@bellcounty.texas.gov>
Sent: Thursday, July 5, 2018 1:58 PM

To: Smith, Brad

Subject: FW: INFO

BRAD: | NEED ANTOHER FAVOR. CAN YOU GIVE ME THE SAME INFORMATION ON 5-MPH 15- MPH AND 17- MPH. THAT
SEEMS TO BE WHAT EVERY ONE WANTS TO SEE. THANKS CASEY

From: Smith, Brad [mailto:bsmith@tfs.tamu.edu]
Sent: Wednesday, June 13, 2018 12:41 PM

To: Steven M. Casey <S.Casey@bellcounty.texas.gov>
Cc: Spencer, Tom <tspencer@tfs.tamu.edu>

Subject: Re: INFO

Casey

?l cannot endorse your proposal to change the windspeed threshold in the TCEQ publication Outdoor Burning in Texas. |
can however show you the science behind what you propose by reducing the windspeed requirement from 23 mph to
20 mph. Given the same fuel type and fuel dryness | can compare the effect windspeed has on the rate of spread (ROS)

and fire intensity (measured by flame length).

The attached images show the comparison of ROS and fire intensity in dead grass and brush fuel types. | used the same
inputs for each fuel model run as documented on the model input image.



The model runs show what you expect to see in that an increase in windspeed will increase the rate of spread and fire
intensity. What the model also does is quantify the increase in rate of spread and fire intensity with your proposed
change in windspeed.

| hope this helps.

Brad Smith

Texas A&M Forest Service
Wildland Fire Analyst
Austin Texas

Ofc 512-339-0501
Mob 979-220-1398

From: Steven M. Casey <S.Casey@bellcounty.texas.gov>
Sent: Monday, June 11, 2018 11:25 AM

To: Smith, Brad

Subject: INFO

BRAD: | AM BELL COUNTY FIRE MARSHAL AND | AM PROPOSING THAT TCEQ CHANGE THE GUIDELINRE THAT THE YOU
SHOULD NOT BURN IF THE WINDS ARE GREATER THAN 23 MPH. | THINK THE GUIDELINE SHOULD BE NO BURNING IF THE
WIND ARE GREATER THAN 20 MPH. | NEED A LETTER OF AGREEMENT FROM THE FORREST SERVICE ON THIS PROPOSAL. |
HAVE SEVERAL STATE REPRESENTATIVES AGREEING AND THE STATE FIRE MARSAHLS ASSOCIATION. WITH THE WILD
FIRES THAT OCCUR EVERY YEAR THE WIND SPEEDS ARE A BIG FACTOR. HELPING STOP SOME OF THE WILDFIRES CAN
SAVE LIVES , PROPERTY, AND RESOURSES. CASEY
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Texas Commission on Environmental Quality

DECISION OF THE COMMISSION
REGARDING THE PETITION FOR RULEMAKING
FILED BY BELL COUNTY FIRE MARSHAL

Docket No. 2018-0906-PET
Rule Project No. 2018-025-PET-NR

On August 22, 2018, the Texas Commission on Environmental Quality
(Commission) considered the petition for rulemaking filed by Steve Casey, the Bell
County Fire Marshal (Petitioner). The Petitioner filed the request on June 29, 2018 and
requested that the Commission amend Section 111.219(6)(B) of 30 Texas
Administrative Code Chapter 111, Control of Air Pollution from Visible Emissions and
Particulate Matter, by changing the upper wind speed limit for burning conditions from
23 miles per hour to 20 miles per hour.

IT IS THEREFORE ORDERED BY THE COMMISSION, pursuant to the
Administrative Procedure Act, Texas Government Code § 2001.021, that the Executive
Director evaluate the request further and initiate rulemaking as appropriate.

This Decision constitutes the decision of the Commission required by Texas
Government Code § 2001.021(c).

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryan W. Shaw, Ph.D., P.E., Chairman

Date Signed
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August 14, 2018

Ms. Stephanie Perdue, Interim Executive Director
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX

78700-3087

Dear Ms. Perdue,

I am writing this letter in response to the petition to amend 30 Texas
Administrative Code (TAC) Chapter 111, Control of Air Pollution from Visible
Emissions and Particulate Matter, specifically decreasing the upper limit of wind
speed for allowable outdoor burning from 23 mph to 20 mph.

As a way of introduction, | am a Certified Senior Wildland Fire Ecologist
(Association for Fire Ecology); | am also a Lead Burn Instructor for the State of
Texas’ Certified and Insured Prescribed Burn Manager Program. | have taught
Prescribed Burning to college students for the past 13 years, and | regularly teach
courses for Texas land owners and managers. While Bell County Fire Marshal
Casey’s stated purpose of preventing wildfire is honorable, I am concerned about
the proposed amendment because it is based on flawed tenets and it will further
limit the activities of landowners and professionals who conduct prescribed fires.

Marshal Casey’s request states his petition is “due to the Texas wildfire
conditions that are prevalent year around.” This is a wide-sweeping statement
that cannot be supported by fact. As | write this letter, according to the TICC
website (ticc.tamu.edu) there are 98 Texas counties which are not in a burn ban,
which indicates there are not wildfire conditions everywhere in Texas even in the
middle of August. In fact there are no areas in Texas that are at Readiness Level
4 (the highest level of wildfire preparedness of Texas A&M Forest Service and
cooperating agencies). While the central part of the state is at Level 3,
approximately half of the state is at Level 1 or 2. Levels 1 and 2 indicate these
agencies predict very little likelihood of a wildfire in those areas. This illustrates
the high variability in conditions across the state of Texas at any given time.

MSC 218 e 700 UNIVERSITY BLVD
KINGSVILLE, TX 78363-8202

PHONE: (361) 593-3922 e FAX: (361) 593-3924
http://www.ckwri.tamuk.edu





The petition also claims “wind speeds are the main factor in the these fires getting out of control and
spreading...” This is also a misunderstanding of the variables that drive wildland fire behavior. Wind
speed is only one factor that affects the behavior of a prescribed fire and whether it will escape or not.
Fine fuel moisture, fuel type, fuel load, relative humidity, ambient temperature, cloud cover, and
topography as well as other factors all have direct effects on the behavior of a prescribed fire. The
preparation of the burn unit, firing technique implemented, and the combination of many weather and fuel
factors impact the chances a prescribed fire will escape and become a wildfire.

The petition further asserts, “These fires are usually started by carelessness and control burns.” | use the
term *prescribed burn’ rather than “control burn,” but I believe we are discussing the same thing.
According to the Texas A&M Forest Service website, “The largest number of human-caused wildfires is a
result of careless debris burning. Other causes of wildfires include sparks from welding and grinding
equipment, carelessly discarded smoking materials, vehicles’ exhaust systems and arson”
(http://texasforestservice.tamu.edu/PreventWildfire/). They do not list prescribed or controlled burning as
a significant cause of wildfire with good reason. In actuality 99% of prescribed fires are implemented
without incident (Weir, Twidwell, & Wonkka. Great Plains Fire Science Exchange. 2015).

Finally, there are BehavePlus Fire Behavior Model runs provided as evidence of the differences in rates
of spread and flame length at 20 and 23 mph wind speeds. The fuel moistures shown as inputs in these
modeling runs are very low. Fuel moisture is primarily driven by relative humidity, and a fine fuel
moisture of 5% corresponds to a relative humidity of 20% (Wright & Bailey, Fire Ecology, 1982).
Twenty percent relative humidity is the bottom end of allowable relative humidity in grasslands, and it is
actually out of bounds for a prescription burn in a shrub model, such as the fuel model 4 that was used.
Thus, the BehavePlus runs represent a relative humidity that is too low for burning in shrubs, and at the
very bottom of the prescription window for burning in grasslands. Combining that with winds at the high
end of allowable burn conditions is something that a competent prescribed burner would never do.

In the past | have chosen days with wind speeds approaching 23 mph for burning when | have a low fuel
load combined with high humidity and high fuel moisture. Under these conditions a higher wind speed is
necessary to successfully carry a prescribed fire. When fine fuel moisture is above 11% spot fires from
prescribed burning are rare (Wright & Bailey, Fire Ecology, 1982). The ability to combine humid, damp
conditions with higher wind speeds gives the burner more flexibility in choosing a burn day. Reducing
the upper wind speed boundary would further limit the days available for prescribed burning.

Fire Marshal Casey states that he “can not restrict burning until the wind speeds are( 23) mph” under the
current TCEQ code. | would like to share 2 short quotes from Outdoor Burning in Texas: Field
Operations, a TCEQ publication (2015).

1. “There may be local ordinances or county burn bans that regulate burning; if so, the requirements and
restrictions of those ordinances must also be met.” (p. 6)

2. “We are burning in compliance with TCEQ regulations, but the local fire marshal objects. Is our
compliance with state rules not enough?

Your compliance with TCEQ regulations does not mean that other, stricter laws, regulations, or
ordinances cannot be enforced by cities, counties, or other jurisdictions. You must comply with all such
regulations (e.g., county burn bans) as well as the TCEQ rules.” p. 12

These statements from TCEQ’s Outdoor Burning publication make it clear that county, city and other

local jurisdictions are free to create stricter laws or ordinances. A county Fire Marshal office is
authorized by state law and typically exercises its legal authority at the will of the respective county
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commissioners’ court. A county fire marshal can work cooperatively with his commissioners’ court to
create stricter standards if he thinks they are necessary in his county.

Again, | applaud Fire Marshal Casey’s desire to prevent wildfire, but there is no evidence this amendment
would accomplish that. Prescribed burning is a proven method for removing or reducing fuels in areas
with high fuel loads, and there is ample evidence that using more prescribed fire will help to prevent
damage to property and danger to people from wildfires.

Sincerely,

"(:(-%\ﬁ'kdt(@( Kl)d/t@ﬁ)\( /& W Za X(::

Sandra Rideout-Hanzak

Associate Professor and Research Scientist
Texas A&M University-Kingsville
sandra.rideout-hanzak@tamuk.edu
361-593-4546
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TEXAS DEPARTMENT OF AGRICULTURE
COMMISSIONER SID MILLER

August 16, 2018

Ms. Paige Bond, Rule/Agenda Coordinator,
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Via email to chiefelk@tceq.texas.gov

RE: August 22, 2018 Commissioners' Agenda
Consideration of a Petition for Rulemaking
Non-Rule Project No. 2018-025-PET-NR

Commissioners:

Section 12.002 of the Texas Agriculture Code charges the Texas Department of
Agriculture (TDA) with encouraging the proper development and promotion of
agriculture, horticulture, and other industries growing, processing, or producing
products in Texas. Additionally, TDA houses the Texas Prescribed Burning Board
(PBB)t, an independent board within TDA, which, among other things, is tasked with
establishing minimum standards for prescribed burning within the State of Texasz2.

Responsible Texas farmers and ranchers have long utilized prescribed burning as a safe
and effective tool to prepare their land for crops or forage, to reduce the threat of
wildfires, control brush and invasive species, restore wetlands and watersheds, and for
general conservation and land management purposes. TDA has two concerns regarding
the petition for rulemaking by the Bell County Fire Marshall and believes the solution
lies with local municipalities. First, the petition has been recommended for approval
without consultation with industry subject matter experts3. Second, the request by the
Bell County Fire Marshall proposes a wind speed rule that will apply statewide, without
consideration of the varying number of eco-regions that make up Texas.

! Section 153.041 of the Texas Natural Resources Code.

2 section 153.046(a) of the Texas Natural Resources Code.

* Texas Commission on Environmental Quality, Interoffice Memorandum, from Ramiro Garcia, Jr., Deputy Director
Office of Compliance and Enforcement, dated August 3, 2018.

P.O. BOX 12847 (512) 463-7476
AUSTIN, TEXAS 78711 TEXASAGRICULTURE.GOV FAX: (888) 223-8861





Ms. Paige Bond, Rule/Agenda Coordinator,
Texas Commission on Environmental Quality
August 16, 2018

Page 2 of 2

Wind speed is only one of many components affecting fire behavior. Wind conditions
favorable for prescribed burning in one part of the state may not be favorable for
prescribed burning in other parts of the state. Subject matter experts have informed
TDA the proposed wind speed reduction will negatively impact the use of prescribed
burning as an agricultural and land management tool for private land owners
throughout the state.

TDA urges the Commissioners to direct staff to consult with industry leaders and subject
matter experts, to fully vet all intended and unintended consequences of the proposal,
before undertaking the rulemaking process within this complex arena. This situation,
TDA believes, could be handled under the authority of the local municipalities of any
given area of Texas on a case by case scenario, rather than a sweeping rule affecting all
private landowners.

Thank you for your attenti

Sincerely,

General Counsel






PRESCRIBED BURN ALLIANCE OF TEXAS
http://pbatexas. org/
Mort Kothmann, President
Mort.Kothmann@gmail.com
979-229-7410

Ms. Paige Bond, Rule/Agenda Coordinator
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

RE: Consideration of a Petition for Rulemaking Non-Rule Project No. 2018-025-PET-NR

PBAT is registering our opposition to the proposed rule change to reduce maximum wind speed from 23
to 20 mph. We believe that the rule change is unnecessary to accomplish Fire Marshal Casey’s objectives
and that it would have negative unintended consequences for land management in Texas. The primary
reasons for our opposition are outlined below.

Marshal Casey refers to “controlled burning” in his petition, and does not consider “Prescribed Burning”.
The TCEQ regulations do not define or refer to “controlled burning”; however, they do have extensive
references to “prescribed burning”. He also states that his purpose is to have more control to restrict
controlled burning to prevent fire escape. He presents no evidence that supports the validity of his
request. Wind speed is only one factor among many that affect fire behavior and considered alone is not
a good predictor of the potential for wildfire resulting from fire escape. All factors much be considered
together, which is what prescribed burn managers do in planning and implementing prescribed burns.

The maximum wind speed limitation for outdoor burning found in TCEQ Chapter 111 Control of Air
Emissions from Visible Emissions and Particulate Matter [111.217(5)(B) and 111.219(6)(B)] relate to the
effects of smoke from the fire, not fire prevention and escape. In many circumstances, increased wind
speed increases the ventilation rate and smoke dispersal. PBAT objects to the approach of writing
specific parts of a prescribed burn prescription into these regulations. The intent of the regulations is
clearly to manage the impacts of smoke and 30 TAC 111.219 (4) clearly states “... burning shall only be
commenced and conducted when wind direction and other meteorological conditions are such that
smoke and other pollutants will not cause adverse effects ...”. This statement is applicable for all
prescribed burning, where specifying only one factor, wind speed, may frequently not be applicable.

Authorization for county burn bans [325.081] is already in place and can be based on the overall risk of
fire escape. This proposed change in the TCEQ rule would only add an additional restriction on the
effective use of prescribed burning for management of land and hazardous fuels. For example,
prescribed burns for management of understory fuels in forested areas may require higher winds to
move the fire under the tree canopy, but if the prescribed burn is planned when overall risk of fire
escape is low, these burns do not present a risk. Reduction of hazardous fuels on forest and rangelands
is an important safety measure to reduce wildfire risks.

Consider the following information taken for a news article on 8/15/2018. “Over 12,500 firefighters
from around the globe are in California today battling to contain the raging wildfires which have
consumed over 700,000 acres and destroyed more than 2,000 buildings and homes. Six firefighters have
died while fighting the fires. President Trump has declared California in a state of emergency authorizing
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PRESCRIBED BURN ALLIANCE OF TEXAS
http://pbatexas. org/
Mort Kothmann, President
Mort.Kothmann@gmail.com
979-229-7410

the Department of Homeland Security and the Federal Emergency Management Agency to send aid and
coordinate recovery efforts.” Lack of adequate fuels management combined with drought have created
this catastrophe. Texas has experienced these conditions in recent years and prescribed burning is one
of the most important fuel management practices that can significantly reduce the risk of such large
catastrophic fires by reducing hazardous fuels on large acreages and in critical locations.

Prescribed burn managers in Texas have the training, experience, and ability to utilize prescribed burns
to reduce the wildfire risk. Restrictions that unnecessarily limit the ability of prescribed burn managers
to utilize prescribed fire are short-sighted and increase the future risk for catastrophic wildfires.
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Gillespie Prescribed Burn Association
Allen Ersch, president
830 990-2817

August 18, 2018

Ms. Paige Bond, Rule/Agenda Coordinator
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

RE: Consideration of a Petition for Rulemaking Non-Rule Project No. 2018-025-PET-NR

The consideration to lower the wind speed for outside burning from 23 mph to 20 mph has no basis.
Whereas the executive director of TCEQ states there is no negative effect from reducing wind speed he
also states the petitioner has not provided, nor does the executive director’s staff have a demonstration
that reducing the upper wind limit three miles per hour will reduce the likelihood of a controlled burn
becoming a wildfire.

Is not TCEQ's purpose to regulate air quality and not controlled burns? There is no basis to lower the
wind speed other than a petitioner has requested it.

There is disconnect as to what a controlled burn and a prescribed burn are but they all will be thrown
into the controlled burn category. A prescribed burn is a burn conducted on natural vegetation in a
defined area under a written prescription which defines all goals and conditions in which a burn will be
conducted. The written prescription includes but not limited to, a weather forecast for day of burn and
the days to follow, fuel load, lighting procedures, crew responsibilities, smoke management, and
suppression procedures, both planned and in an emergency should a fire escape. Not always, but at
times there is need to burn at wind speeds above 20 mph to accomplish the set goals. These folks
conducting prescribed burns and prescribed burn associations are trained and know what they are
doing. They have an extremely good record with a minimal amount of escapes.

On the other hand the general public that is doing controlled burns has no clue as to what the rules are
anyway. They do not know what wind and humidity have to do with fire so it is not a consideration to
them when they do burn. | have talked to several people who have had fires get away from them and
most make their decisions to light a fire based on the wind at the present moment and have no idea
what the forecast is. Also a large percentage of wild fires are started by unintentional means such as flat
tires, dragging safety chains, and catalytic convertors.

Does one petitioner have that much influence that he can talk the agency into changing a rule without
any evidence it has any positive effect?

Sincerely,

Allen W. Ersch






) Cattle Co., Ltd.

418 S. Polk
Amarillo, Texas 79101

August 18,2018

Ms. Paige Bond

Texas Register/Agenda Coordinator

TCEQ Office of Legal Services, General Law Division
12100 Park 35 Circle Austin, TX 78753

Re: Consideration of a Petition for Rulemaking Non-Rule Project No. 2018-025-PET-NR

To Whom it May Concern:

We are opposed to the proposed rule change to reduce the maximum wind speed from 23 to 20
mph. While we believe that Fire Marshall Casey has good intentions and we share many of the
same goals regarding the reduction in the size and scope of wildfires, we believe this proposed
rule change will have an unintended consequence of reducing our ability to conduct safe and
effective prescribed burns on native range. We know from lots of experience and sound
scientific research that prescribed burning greatly reduces the chance for a catastrophic wildfire.
The reduction in maximum wind speed will further reduced the already limited number of days
to burn safely and effectively.

In May there were several dry lightning strikes at the JA Ranch that started numerous

wildfires. One turned into the “Mallard Fire” that burnt almost 80,000 acres. There was another
on the east side of the ranch that could have been even more catastrophic but for the fact that we
had conducted a prescribed burn earlier in the year on the north end of the wildfire. We were
able to control it with the Donley County VFD. This prevented it from becoming a major
wildfire just southwest of Clarendon.

Small seemingly minor changes in wording can have big unintended consequences. This
proposed rule change is a good example.
Thank you for addressing this matter.

j n"erM

Dale A. Smith Andrew Bivins

Ranch Manager Ranch Owner
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Llonorable Bryan W. Shaw, ’h.1)., PE, TCEQ Commissioner & Chairman (C._/__; =
Honorable Emily Lindley, TCEQ Commissioncr =~ >
Homorable Jon Niermann, TCEQ Commassioner o

‘Texas Commission on Environmental Quality ~J
12100 Park 35 Circle
Austin, Texas 78711

Re: Docket No. 2018-0906-P1°T
Consideration of a petition for rulemaking under Section 20.15 of 30 'I'exas Administrative

Code (TAC) Chapter 20, Rulcmaking,
Deur Commussioners:

| write this letter asking you not to grant the petition for rulemaking under consideration in Docket No.
2018-0906-PET.

Specifically, | respectfully request you not_enter a Commission Order authorizing the Fxecutive
Director to evaluate the request further and initiate rulemaking as appropriate. | am asking for such
action on behalf of constituents whom [ have the privilege of representing.

Specifically, serious concern has been expressed to me by landowncers in the Texas Panhandle. They
are aJanmed that if the upper wind speed mit of controlled bum were reduced from 23 miles per hour
to 20 miles per hour their ability to cradicate overgrown vegetation, high potential wildfire fucl sources,
would be severely curtailed and make their lands even more dangerously wildlire prone.

As you arc likely awarc, the lexas Panhandle is bistorically wildfire prone. This fact is ecvidenced by
the following (source Texas AdcM [orest Service):

»  The lurgest wildfire for the ume period [988-2017 occurred m the Texas Panhandle. Known
as the I'ast Amarillo Complex liire, it burned nearly one million acres or 907,245 acres to be
cxacl.

= A substantial number of the 35 largest wildfires in Texas history during said time of 1988-
2017 occurred in the IMigh I’lains (Amarillo region) and South Plains (Lubbuck region);
thankfully none occurred in either Bell or Midland countics.

» [rom Janvary to May 2018, there have been over 25 wildfires in the Texas Panhandle
including onc called the Mallurd Fire, which 246 personnel battled and was 77 percent
containcd when it had alrcady consumed 75,530 acres by May 25, 2018 I'he fuels involved
were tall grass (2.5 feet), brush (2 feet), und juniper and mesquite trees with grass understory.
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Letter to Commiysioners
August 21, 2018
Page Two

While the acrcage consumed by the wildlires in the Texas Panhandle is certainly alarming, the most
important aspect of chminaling dangerous conditions for wildfices to develop is the lives of my
constituents. T am all (oo familiar with the cost in human lives. 1o 2011, sadly a firefighter residing in
the district I represent lost his life while he was bravely fighting w wildfire. On Mother's Day 2014, a
constituent died of a heart attack when the Double Diamond wildfire broke out in the Lake Meredith
arca of the district. Said fire destroyed some 225 homes, 113 outbuildings and 110 vehicles. And in
2017, three Texas 'anbandle residents tragically lost their hives due to wildfire. ‘Their story was
immortalized by Texas Monthly writer Skip Hollandsworth's The Day the Fire Came July 2017.

I trust the landowners and ranchers to best manage their propertics. They are careful stewards of the
land. They know how to do controlled bums. They work with the local fire departments and with the
Texas A&M Forest Service which has personnel collocated with the Randall County Fire Department
ncar Amanllo. [ also appreciate ‘T'exas A&M lorest Service pre-staging additional firefighting assets
such as aircraft. Please know that my ofticc has had firsthand interactions with ‘Texas A&M [Forest
Scrvice personnel stationed in Randall County in that my staff visited with them onsite in June 2018
and later in July 2018, my staff participated in the Texas A&M Forest Serviee's Field Day.

It is also highly significant to point out that the August 3, 2018, TCEQ Interoffice Memorandui to
you, the Commissioncrs, on puge one, sccond paragraph under the hearing Recommended Activn and
Justification, clearly states, "...the petitioner has not provided, nor does the executive divector’s staff
have, a demonstration that reducing the upper wind limit three (3) miles per hour will reduce the
likelihood of a controlled hrn hecoming a wildfire.”  Whereas, to the contrary, the Prescribed Bumn
Alliance of Texas, which opposes the proposed order, in its lcller hus succinetly articulated that,
"Preseribed burn munagers in Texas have the training, experience, and ability to utilize prescribed
burns (o reduce wildfire risks. Restrictions that unnecessarily limit the ability of prescribed burn
managers to utilize prescribed fire are shortsighted and increase the future risk of risk for catastrophic
wildlfires."”

Furthermore, no matier how well-intentioned the Petitioner is, a one-size fits all rulc docs not make
sense for our geographically and meteorolopically diverse statc. This diversity 1s clearly illustrated by
the number of wind turbines that are located in Texas Panhandle as compared to Central Texas. In
closing the wind virtually always blows in the ‘T'exas Panhandle. 'T'hus, a change from 23 milcs per
hour to 20 miles will have a detrimental effect on mmy constituents’ ability to control fucl-sourced
vegetation.

Again, | trust our local Jandowners and ranchers. 1 respectfully ask that you trust them as well.

Sicercely,

s

Four Price
State Representative

Ce: M. Toby Baker, Exceutive Direetor - Via Facsimile: 512-239-3939
Ms. lridget Bohac, Chicf Clerk - Via Facsimile: 512-239-3311 & chiefclk@teeqg.exas.rov,






