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  Texas Commission on Environmental Quality 
Interoffice Memorandum

 
To: Commissioners Date:  August 3, 2018 
 
Thru: Bridget C. Bohac, Chief Clerk 
 Stephanie Bergeron Perdue, Interim Executive Director 
 
From: Ramiro Garcia, Jr., Deputy Director 
 Office of Compliance and Enforcement 
 
Docket No.: 2018-0906-PET 
 
Subject: 
 

Consideration of a Petition for Rulemaking 
Non-Rule Project No. 2018-025-PET-NR

 
Who Submitted the Petition: 
On June 29, 2018, the Texas Commission on Environmental Quality (commission or 
TCEQ) received a petition from the Bell County Fire Marshal (petitioner).  
 
What the Petitioner Requests: 
The petitioner requested that the commission amend 30 Texas Administrative Code 
(TAC) Chapter 111, Control of Air Pollution from Visible Emissions and Particulate Matter, 
Subchapter B, concerning Outdoor Burning. Specifically, the petitioner requested that the 
commission amend 30 TAC §111.219(6)(B) by changing the upper limit of wind speed at 
which burning is allowed from 23 miles per hour to 20 miles per hour. According to the 
petitioner, the revision would allow for more restrictive burning conditions by preventing 
burning when wind speeds are predicted to be greater than 20 miles per hour (mph) and 
thereby help prevent wildfires from occurring. 
 
Recommended Action and Justification: 
The executive director recommends approval of the petition. Many factors affect the 
production and dispersion of air pollution from burning activities, including wind speed 
and atmospheric stability. While lower wind speeds during burning can lead to stagnant 
conditions, which may in turn lead to potentially adverse air quality conditions, the lower 
limit of six (6) miles per hour in the range provided in 30 TAC §111.219(6)(B) is the 
protective restriction designed to avoid burning in stagnant air conditions. Lowering the 
upper wind speed limit for burning conditions from 23 to 20 miles per hour should not 
have any negative impact on air quality conditions associated with burning activities.  
 
However, while it is true that the proposed rule revision is not expected to have any 
negative impacts on air quality, the petitioner has not provided, nor does the executive 
director’s staff have, a demonstration that reducing the upper wind limit three (3) miles 
per hour will reduce the likelihood of a controlled burn becoming a wildfire. Therefore, 
the executive director recommends that the petition be approved so that staff may 
evaluate the issue further and proceed accordingly.   
 
Applicable Law: 

• Texas Government Code §2001.021, which establishes the procedures by which an 
interested person may petition a state agency for the adoption of a rule; 
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• Texas Water Code §5.103, which establishes that the commission shall adopt any 
rules necessary to carry out its powers and duties under this code and other laws 
of this state; 

• Texas Health & Safety Code §382.017, which establishes that the commission may 
adopt rules and the procedures by which the commission adopts rules;  

• 30 TAC §20.15, which provides such procedures specific to the commission; 
• 30 TAC §111.203, which provides definitions related to outdoor burning; and 
• 30 TAC §111.209, which provides general requirements for allowable outdoor 

burning. 
 

Agency Contacts: 
Amancio Gutierrez, Project Manager, Program Support Division, (512) 239-3770 
Amy Prescott, Staff Attorney, (512) 239-3668 
Paige Bond, Rule/Agenda Coordinator, (512) 239-2678 
 
Attachment: 
Petition 
 
cc: Chief Clerk, 2 copies 

Executive Director's Office 
Dennise Braeutigam 
Jim Rizk 
Office of General Counsel 
Amancio Gutierrez 
Paige Bond 
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DECISION OF THE COMMISSION  

REGARDING THE PETITION FOR RULEMAKING  
FILED BY BELL COUNTY FIRE MARSHAL 

 
Docket No. 2018-0906-PET 

Rule Project No. 2018-025-PET-NR 
 
 

On August 22, 2018, the Texas Commission on Environmental Quality 
(Commission) considered the petition for rulemaking filed by Steve Casey, the Bell 
County Fire Marshal (Petitioner). The Petitioner filed the request on June 29, 2018 and 
requested that the Commission amend Section 111.219(6)(B) of 30 Texas 
Administrative Code Chapter 111, Control of Air Pollution from Visible Emissions and 
Particulate Matter, by changing the upper wind speed limit for burning conditions from 
23 miles per hour to 20 miles per hour. 

 
IT IS THEREFORE ORDERED BY THE COMMISSION, pursuant to the 

Administrative Procedure Act, Texas Government Code § 2001.021, that the Executive 
Director evaluate the request further and initiate rulemaking as appropriate. 

 
This Decision constitutes the decision of the Commission required by Texas 

Government Code § 2001.021(c). 

 
     
 

TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
 
 

 
 

 
Bryan W. Shaw, Ph.D., P.E., Chairman 
 
 
Date Signed 
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“...because of ...the importance of conservation of wildlife and its beneficial effects upon the health, habits and character of the American people.” 
Caesar Kleberg 


August 14, 2018 
 
Ms. Stephanie Perdue, Interim Executive Director 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, TX 
78700-3087 
 
Dear Ms. Perdue, 
 
I am writing this letter in response to the petition to amend 30 Texas 
Administrative Code (TAC) Chapter 111, Control of Air Pollution from Visible 
Emissions and Particulate Matter, specifically decreasing the upper limit of wind 
speed for allowable outdoor burning from 23 mph to 20 mph.   
 
As a way of introduction, I am a Certified Senior Wildland Fire Ecologist 
(Association for Fire Ecology); I am also a Lead Burn Instructor for the State of 
Texas’ Certified and Insured Prescribed Burn Manager Program.  I have taught 
Prescribed Burning to college students for the past 13 years, and I regularly teach 
courses for Texas land owners and managers.  While Bell County Fire Marshal 
Casey’s stated purpose of preventing wildfire is honorable, I am concerned about 
the proposed amendment because it is based on flawed tenets and it will further 
limit the activities of landowners and professionals who conduct prescribed fires.   
 
Marshal Casey’s request states his petition is “due to the Texas wildfire 
conditions that are prevalent year around.”  This is a wide-sweeping statement 
that cannot be supported by fact.  As I write this letter, according to the TICC 
website (ticc.tamu.edu) there are 98 Texas counties which are not in a burn ban, 
which indicates there are not wildfire conditions everywhere in Texas even in the 
middle of August.  In fact there are no areas in Texas that are at Readiness Level 
4 (the highest level of wildfire preparedness of Texas A&M Forest Service and 
cooperating agencies).  While the central part of the state is at Level 3, 
approximately half of the state is at Level 1 or 2.  Levels 1 and 2 indicate these 
agencies predict very little likelihood of a wildfire in those areas.  This illustrates 
the high variability in conditions across the state of Texas at any given time.   
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The petition also claims “wind speeds are the main factor in the these fires getting out of control and 
spreading…”  This is also a misunderstanding of the variables that drive wildland fire behavior.  Wind 
speed is only one factor that affects the behavior of a prescribed fire and whether it will escape or not.  
Fine fuel moisture, fuel type, fuel load, relative humidity, ambient temperature, cloud cover, and 
topography as well as other factors all have direct effects on the behavior of a prescribed fire.  The 
preparation of the burn unit, firing technique implemented, and the combination of many weather and fuel 
factors impact the chances a prescribed fire will escape and become a wildfire. 
 
The petition further asserts, “These fires are usually started by carelessness and control burns.”  I use the 
term ‘prescribed burn’ rather than ‘control burn,’ but I believe we are discussing the same thing.  
According to the Texas A&M Forest Service website, “The largest number of human-caused wildfires is a 
result of careless debris burning. Other causes of wildfires include sparks from welding and grinding 
equipment, carelessly discarded smoking materials, vehicles’ exhaust systems and arson” 
(http://texasforestservice.tamu.edu/PreventWildfire/).  They do not list prescribed or controlled burning as 
a significant cause of wildfire with good reason.  In actuality 99% of prescribed fires are implemented 
without incident (Weir, Twidwell, & Wonkka. Great Plains Fire Science Exchange. 2015).   
 
Finally, there are BehavePlus Fire Behavior Model runs provided as evidence of the differences in rates 
of spread and flame length at 20 and 23 mph wind speeds.  The fuel moistures shown as inputs in these 
modeling runs are very low.  Fuel moisture is primarily driven by relative humidity, and a fine fuel 
moisture of 5% corresponds to a relative humidity of 20% (Wright & Bailey, Fire Ecology, 1982).  
Twenty percent relative humidity is the bottom end of allowable relative humidity in grasslands, and it is 
actually out of bounds for a prescription burn in a shrub model, such as the fuel model 4 that was used.  
Thus, the BehavePlus runs represent a relative humidity that is too low for burning in shrubs, and at the 
very bottom of the prescription window for burning in grasslands.  Combining that with winds at the high 
end of allowable burn conditions is something that a competent prescribed burner would never do.   
 
In the past I have chosen days with wind speeds approaching 23 mph for burning when I have a low fuel 
load combined with high humidity and high fuel moisture.  Under these conditions a higher wind speed is 
necessary to successfully carry a prescribed fire.  When fine fuel moisture is above 11% spot fires from 
prescribed burning are rare (Wright & Bailey, Fire Ecology, 1982).  The ability to combine humid, damp 
conditions with higher wind speeds gives the burner more flexibility in choosing a burn day.  Reducing 
the upper wind speed boundary would further limit the days available for prescribed burning.   
 
Fire Marshal Casey states that he “can not restrict burning until the wind speeds are( 23) mph” under the 
current TCEQ code.  I would like to share 2 short quotes from Outdoor Burning in Texas: Field 
Operations, a TCEQ publication (2015).   
 
1.  “There may be local ordinances or county burn bans that regulate burning; if so, the requirements and 
restrictions of those ordinances must also be met.” (p. 6) 
 
2.  “We are burning in compliance with TCEQ regulations, but the local fire marshal objects. Is our 
compliance with state rules not enough?  


Your compliance with TCEQ regulations does not mean that other, stricter laws, regulations, or 
ordinances cannot be enforced by cities, counties, or other jurisdictions. You must comply with all such 
regulations (e.g., county burn bans) as well as the TCEQ rules.” p. 12 
 
These statements from TCEQ’s Outdoor Burning publication make it clear that county, city and other 
local jurisdictions are free to create stricter laws or ordinances.  A county Fire Marshal office is 
authorized by state law and typically exercises its legal authority at the will of the respective county 
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commissioners’ court.  A county fire marshal can work cooperatively with his commissioners’ court to 
create stricter standards if he thinks they are necessary in his county.   
 
Again, I applaud Fire Marshal Casey’s desire to prevent wildfire, but there is no evidence this amendment 
would accomplish that.  Prescribed burning is a proven method for removing or reducing fuels in areas 
with high fuel loads, and there is ample evidence that using more prescribed fire will help to prevent 
damage to property and danger to people from wildfires.   
 
Sincerely, 
 


 
 
Sandra Rideout-Hanzak 
Associate Professor and Research Scientist 
Texas A&M University-Kingsville 
sandra.rideout-hanzak@tamuk.edu 
361-593-4546 
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Ms. Paige Bond, Rule/Agenda Coordinator 
Texas Commission on Environmental Quality 
P.O. Box 13087  
Austin, Texas 78711-3087  
 
RE: Consideration of a Petition for Rulemaking Non-Rule Project No. 2018-025-PET-NR 
 
PBAT is registering our opposition to the proposed rule change to reduce maximum wind speed from 23 
to 20 mph. We believe that the rule change is unnecessary to accomplish Fire Marshal Casey’s objectives 
and that it would have negative unintended consequences for land management in Texas. The primary 
reasons for our opposition are outlined below. 


Marshal Casey refers to “controlled burning” in his petition, and does not consider “Prescribed Burning”. 
The TCEQ regulations do not define or refer to “controlled burning”; however, they do have extensive 
references to “prescribed burning”. He also states that his purpose is to have more control to restrict 
controlled burning to prevent fire escape. He presents no evidence that supports the validity of his 
request. Wind speed is only one factor among many that affect fire behavior and considered alone is not 
a good predictor of the potential for wildfire resulting from fire escape. All factors much be considered 
together, which is what prescribed burn managers do in planning and implementing prescribed burns.  


The maximum wind speed limitation for outdoor burning found in TCEQ Chapter 111 Control of Air 
Emissions from Visible Emissions and Particulate Matter [111.217(5)(B) and 111.219(6)(B)] relate to the 
effects of smoke from the fire, not fire prevention and escape. In many circumstances, increased wind 
speed increases the ventilation rate and smoke dispersal. PBAT objects to the approach of writing 
specific parts of a prescribed burn prescription into these regulations. The intent of the regulations is 
clearly to manage the impacts of smoke and 30 TAC 111.219 (4) clearly states “… burning shall only be 
commenced and conducted when wind direction and other meteorological conditions are such that 
smoke and other pollutants will not cause adverse effects …”. This statement is applicable for all 
prescribed burning, where specifying only one factor, wind speed, may frequently not be applicable. 
 


Authorization for county burn bans [325.081] is already in place and can be based on the overall risk of 
fire escape. This proposed change in the TCEQ rule would only add an additional restriction on the 
effective use of prescribed burning for management of land and hazardous fuels. For example, 
prescribed burns for management of understory fuels in forested areas may require higher winds to 
move the fire under the tree canopy, but if the prescribed burn is planned when overall risk of fire 
escape is low, these burns do not present a risk. Reduction of hazardous fuels on forest and rangelands 
is an important safety measure to reduce wildfire risks.  


Consider the following information taken for a news article on 8/15/2018. “Over 12,500 firefighters 
from around the globe are in California today battling to contain the raging wildfires which have 
consumed over 700,000 acres and destroyed more than 2,000 buildings and homes. Six firefighters have 
died while fighting the fires. President Trump has declared California in a state of emergency authorizing 
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Mort Kothmann, President 
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the Department of Homeland Security and the Federal Emergency Management Agency to send aid and 
coordinate recovery efforts.” Lack of adequate fuels management combined with drought have created 
this catastrophe.  Texas has experienced these conditions in recent years and prescribed burning is one 
of the most important fuel management practices that can significantly reduce the risk of such large 
catastrophic fires by reducing hazardous fuels on large acreages and in critical locations.  


Prescribed burn managers in Texas have the training, experience, and ability to utilize prescribed burns 
to reduce the wildfire risk. Restrictions that unnecessarily limit the ability of prescribed burn managers 
to utilize prescribed fire are short-sighted and increase the future risk for catastrophic wildfires. 
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Gillespie Prescribed Burn Association 
Allen Ersch, president 


830 990-2817  
 
 
August 18, 2018 


Ms. Paige Bond, Rule/Agenda Coordinator  
Texas Commission on Environmental Quality  
P.O. Box 13087  
Austin, Texas 78711-3087 


RE: Consideration of a Petition for Rulemaking Non-Rule Project No. 2018-025-PET-NR 


The consideration to lower the wind speed for outside burning from 23 mph to 20 mph has no basis.  


Whereas the executive director of TCEQ states there is no negative effect from reducing wind speed he 


also states the petitioner has not provided, nor does the executive director’s staff have a demonstration 


that reducing the upper wind limit three miles per hour will reduce the likelihood of a controlled burn 


becoming a wildfire. 


Is not TCEQ’s purpose to regulate air quality and not controlled burns?  There is no basis to lower the 


wind speed other than a petitioner has requested it. 


There is disconnect as to what a controlled burn and a prescribed burn are but they all will be thrown 


into the controlled burn category.  A prescribed burn is a burn conducted on natural vegetation in a 


defined area under a written prescription which defines all goals and conditions in which a burn will be 


conducted.  The written prescription includes but not limited to, a weather forecast for day of burn and 


the days to follow, fuel load, lighting procedures, crew responsibilities, smoke management, and 


suppression procedures, both planned and in an emergency should a fire escape.  Not always, but at 


times there is need to burn at wind speeds above 20 mph to accomplish the set goals.  These folks 


conducting prescribed burns and prescribed burn associations are trained and know what they are 


doing.  They have an extremely good record with a minimal amount of escapes. 


On the other hand the general public that is doing controlled burns has no clue as to what the rules are 


anyway.  They do not know what wind and humidity have to do with fire so it is not a consideration to 


them when they do burn.  I have talked to several people who have had fires get away from them and 


most make their decisions to light a fire based on the wind at the present moment and have no idea 


what the forecast is.  Also a large percentage of wild fires are started by unintentional means such as flat 


tires, dragging safety chains, and catalytic convertors.     


Does one petitioner have that much influence that he can talk the agency into changing a rule without 


any evidence it has any positive effect? 


Sincerely, 


Allen W. Ersch 



















