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Texas Commission on Environmental Quality
Interoffice Memorandum

To: Commissioners Date: May 22, 2020

Thru: Bridget C. Bohac, Chief Clerk
Toby Baker, Executive Director

From: Erin E. Chancellor, Deputy Director
Office of Legal Services

Docket No.: 2019-1750-RUL

Subject: Commission Approval for Rulemaking Adoption
Chapter 7, Memoranda of Understanding
HB 2230 & HB 2771: MOU with RRC
Rule Project No. 2020-016-007-LS

Background and reason(s) for the rulemaking:
This rulemaking is part of the implementation process for House Bill (HB) 2230, 84th
Texas Legislature (Larson), 2015, and HB 2771, 86th Texas Legislature (Lozano), 2019.

Scope of the rulemaking:

A.) Summary of what the rulemaking will do:

The rulemaking repeals 30 Texas Administrative Code (TAC) §7.117, which adopts by
reference the Memorandum of Understanding (MOU) between the Railroad Commission of
Texas (RRC) and the Texas Commission on Environmental Quality (TCEQ) found at 16
TAC §3.30, and adopts the full text of the MOU between the RRC and the TCEQ under
new 30 TAC §7.117 with changes regarding the transfer of responsibilities relating to
certain oil and gas discharges from the RRC to the TCEQ, and the dual authorization of
Class II and Class V injection wells.

The MOU describes the transfer of the RRC’s responsibilities to the TCEQ relating to the
regulation of discharges into surface water in the state of produced water (as defined in
30 TAC §305.541), hydrostatic test water, and gas plant effluent resulting from the
exploration, production, and development of oil, natural gas, or geothermal resources.
This transfer will occur upon the United States Environmental Protection Agency’s (EPA)
approval of the TCEQ’s request to amend or supplement its Texas Pollutant Discharge
Elimination System (TPDES) program.

The MOU also reflects the TCEQ’s authority to authorize a Class II disposal well permitted
by the RRC as a Class V injection well for the disposal of two waste streams under the
TCEQ’s jurisdiction, nonhazardous brine from a desalination operation, and
nonhazardous drinking water treatment residuals.

B.) Scope required by federal regulations or state statutes:
This rulemaking is required to implement HB 2230, which enacted Texas Water Code
(TWC), §27.026, and HB 2771, which amended TWC, §26.131.

C.) Additional staff recommendations that are not required by federal rule or state
statute:
None.
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Statutory authority:
e TWC, §27.026
e TWC, §26.131

Effect on the:

A.) Regulated community:

HB 2771 — This rulemaking is not expected to affect the regulated community, as this
rulemaking adopts the full text of the MOU which describes the transfer of the RRC’s
responsibilities to the TCEQ. Upon full implementation of HB 2771, the regulated
community will be required to seek authorization for discharges of produced water (as
defined in 30 TAC §305.541), hydrostatic test water, and gas plant effluent from the
TCEQ rather than the RRC.

HB 2230 — No impacts on the regulated community are expected.

B.) Public:
This rulemaking is not expected to affect the public.

C.) Agency programs:

HB 2771 — Upon full implementation of HB 2771, the Water Quality Division will review
and process permit applications for discharges of produced water, hydrostatic test water,
and gas plant effluent into surface water in this state resulting from certain oil and gas
activities. Based on information obtained from the RRC, it issued 529 permits for
discharges of produced water, hydrostatic test water, and gas plant effluent in Fiscal Year
2018. Additionally, the Office of Compliance and Enforcement will be required to conduct
investigations to determine compliance with the wastewater permits described earlier;
address violations in follow up investigations; and manage any other agency responses
needed for complaints, emergency response, waste management, or other actions within
the agency’s authority.

HB 2230 — No impacts on agency programs are expected.

Stakeholder meetings:

The TCEQ held stakeholder meetings on September 17, 2019 and December 11, 2019
related to implementation of HB 2771, including discussions of this rulemaking project.
The TCEQ will continue to hold quarterly stakeholder meetings regarding implementation
of HB 2771 until completion. No stakeholder meetings were held on HB 2230. However,
on August 16, 2016, a public hearing was held on Rule Project No. 2016-021-331-WS,
which partially implemented HB 2230.

Public comment:
The comment period closed on March 30, 2020. Comments were received from the Sierra
Club, Lone Star Chapter.

Significant changes from proposal:
The effective date was changed to reflect the current adoption date.
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Potential controversial concerns and legislative interest:
HB 2771 — State legislators, the regulated community, and environmental organizations
may be interested in the implementation of HB 2771.

HB 2230 — None at this time.

Does this rulemaking affect any current policies or require development of new
policies?
No.

What are the consequences if this rulemaking does not go forward? Are there
alternatives to rulemaking?

The rulemaking is necessary to implement HB 2230 and HB 2771. If the rulemaking does
not go through, the TCEQ will not be in compliance with state statutes.

Key points in the adoption rulemaking schedule:
Texas Register proposal publication date: February 28, 2020
Anticipated Texas Register adoption publication date: June 26, 2020
Anticipated effective date: July 2, 2020
Six-month Texas Register filing deadline: August 28, 2020

Agency contacts:

Kathy Humphreys, Rule Project Manager, Environmental Law Division, (512) 239-3417
Diane Goss, Staff Attorney, (512) 239-5731

Laurie Fleet, Water Quality Division, (512) 239-5445

Gwen Ricco, Texas Register Rule/Agenda Coordinator, (512) 239-2678

Attachments:
HB 2230
HB 2771

cc: Chief Clerk, 2 copies
Executive Director's Office
Jim Rizk
Morgan Johnson
Brody Burks
Office of General Counsel
Kathy Humphreys
Gwen Ricco
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H.B. No. 2230

AN ACT

relating to the authority of the Texas Commission on Environmental
Quality to authorize an injection well used for oil and gas waste
disposal to be used for the disposal of nonhazardous brine produced
by a desalination operation or nonhazardous drinking water
treatment residuals.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subchapter B, Chapter 27, Water Code, is amended
by adding Section 27.026 to read as follows:

Sec. 27.026. DUAL AUTHORIZATION OF INJECTION WELLS TO

INJECT NONHAZARDOUS BRINE FROM DESALINATION OPERATIONS OR

NONHAZARDOUS DRINKING WATER TREATMENT RESIDUALS. (a) The

commission may authorize by individual permit, by general permit,

or by rule a Class V injection well for the injection of

nonhazardous brine from a desalination operation or nonhazardous

drinking water treatment residuals into a Class II injection well

that is also permitted by the railroad commission under Subchapter

c.

(b) The commission and railroad commission by rule shall

enter or amend a memorandum of understanding to implement and

administer this section.

SECTION 2. This Act takes effect September 1, 2015.



H.B. No. 2230

President of the Senate Speaker of the House

I certify that H.B. No. 2230 was passed by the House on April
21, 2015, by the following vote: Yeas 142, Nays O, 1 present, not

voting.

Chief Clerk of the House

I certify that H.B. No. 2230 was passed by the Senate on May

20, 2015, by the following vote: Yeas 30, Nays O.

Secretary of the Senate

APPROVED:

Date

Governor
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H.B. No. 2771

AN ACT

relating to the authority of the Texas Commission on Environmental
Quality to issue permits for the discharge into water in this state
of produced water, hydrostatic test water, and gas plant effluent
resulting from certain oil and gas activities.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 26.131, Water Code, as effective until
delegation of authority wunder the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. Section 6901 et seq.) to the
Railroad Commission of Texas, 1s amended by amending Subsections
(a) and (b) and adding Subsection (d) to read as follows:

(a) Except as provided by this section, the [Fhe] Railroad

Commission of Texas is solely responsible for the control and
disposition of waste and the abatement and prevention of pollution
of surface and subsurface water resulting from:

(1) activities associated with the exploration,
development, and production of 0il or gas or geothermal resources,
including:

(A) activities associated with the drilling of
injection water source wells which penetrate the base of useable
quality water;

(B) activities associated with the drilling of
cathodic protection holes associated with the cathodic protection

of wells and pipelines subject to the jurisdiction of the Railroad


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=WA&Value=26.131&Date=5/25/2019
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H.B. No. 2771
Commission of Texas;

(C) activities associated with gasoline plants,
natural gas or natural gas liquids processing plants, pressure
maintenance plants, or repressurizing plants;

(D) activities associated with any underground
natural gas storage facility, provided the terms "natural gas" and
"storage facility" shall have the meanings set out 1in Section
91.173, Natural Resources Code;

(E) activities associated with any underground
hydrocarbon storage facility, provided the terms "hydrocarbons"
and "underground hydrocarbon storage facility" shall have the
meanings set out in Section 91.201, Natural Resources Code; and

(F) activities associated with the storage,
handling, reclamation, gathering, transportation, or distribution
of 0il or gas prior to the refining of such oil or prior to the use
of such gas in any manufacturing process or as a residential or
industrial fuel;

(2) except to the extent the activities are regulated
by the Texas Department of Health under Chapter 401, Health and
Safety Code, activities associated with uranium exploration
consisting of the disturbance of the surface or subsurface for the
purpose of or related to determining the location, quantity, or
quality of uranium ore; and

(3) any other activities regulated by the Railroad
Commission of Texas pursuant to Section 91.101, Natural Resources
Code.

(b) Except as provided by Subsection (d), the [The] Railroad



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&Value=91.173&Date=5/25/2019
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&Value=91.201&Date=5/25/2019
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=HS&Value=401&Date=5/25/2019
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&Value=91.101&Date=5/25/2019
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H.B. No. 2771
Commission of Texas may 1issue permits for the discharge of waste

resulting from the [+hese] activities described by Subsection (a),

and the discharge of waste into water in this state resulting from

those [£hese] activities must [shallt] meet the water quality

standards established by the commission.

(d) The commission may issue permits for the discharge into

water in this state of produced water, hydrostatic test water, and

gas plant effluent resulting from the activities described by

Subsection (a) on delegation to the commission of NPDES authority

for those discharges. The discharge of produced water, hydrostatic

test water, and gas plant effluent into water in this state under

this subsection must meet the water quality standards established

by the commission.

SECTION 2. Section 26.131, Water Code, as effective on
delegation of authority wunder the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. 6901 et seq.) to the Railroad
Commission of Texas, is amended to read as follows:

Sec. 26.131. DUTIES OF RAILROAD COMMISSION. (a) Except as

provided by this section, the [Fhe] Railroad Commission of Texas is

solely responsible for the control and disposition of waste and the
abatement and prevention of pollution of surface and subsurface
water resulting from:

(1) activities associated with the exploration,
development, and production of 0il or gas or geothermal resources,
including:

(A) activities associated with the drilling of

injection water source wells which penetrate the base of useable


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=WA&Value=26.131&Date=5/25/2019
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H.B. No. 2771
quality water;

(B) activities associated with the drilling of
cathodic protection holes associated with the cathodic protection
of wells and pipelines subject to the jurisdiction of the Railroad
Commission of Texas;

(C) activities associated with gasoline plants,
natural gas or natural gas liquids processing plants, pressure
maintenance plants, or repressurizing plants;

(D) activities associated with any underground
natural gas storage facility, provided the terms "natural gas" and
"storage facility" shall have the meanings set out in Section
91.173, Natural Resources Code;

(E) activities associated with any underground
hydrocarbon storage facility, provided the terms "hydrocarbons"
and "underground hydrocarbon storage facility" shall have the
meanings set out in Section 91.201, Natural Resources Code; and

(F) activities associated with the storage,
handling, reclamation, gathering, transportation, or distribution
of 0il or gas prior to the refining of such oil or prior to the use
of such gas in any manufacturing process or as a residential or
industrial fuel;

(2) except to the extent the activities are regulated
by the Texas Department of Health under Chapter 401, Health and
Safety Code, activities associated with uranium exploration
consisting of the disturbance of the surface or subsurface for the
purpose of or related to determining the location, quantity, or

quality of uranium ore; and


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&Value=91.173&Date=5/25/2019
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&Value=91.201&Date=5/25/2019
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=HS&Value=401&Date=5/25/2019
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H.B. No. 2771

(3) any other activities regulated by the Railroad

Commission of Texas pursuant to Section 91.101, Natural Resources
Code.

(b) Except as provided by Subsection (c), the [Fhe] Railroad

Commission of Texas may issue permits for the discharge of waste

resulting from the [+hese] activities described by Subsection (a),

and the discharge of waste into water in this state resulting from
those [£hese] activities must [shadtl] meet the water quality
standards established by the commission.

(c) The commission may issue permits for the discharge into

water in this state of produced water, hydrostatic test water, and

gas plant effluent resulting from the activities described by

Subsection (a) on delegation to the commission of NPDES authority

for those discharges. The discharge of produced water, hydrostatic

test water, and gas plant effluent into water in this state under

this subsection must meet the water quality standards established

by the commission.

SECTION 3. (a) 1In this section:

(1) "Commission" means the Texas Commission on
Environmental Quality.

(2) "NPDES" means National Pollutant Discharge
Elimination System.

(b) On delegation of NPDES permit authority for discharges
of produced water, hydrostatic test water, and gas plant effluent
to the commission by the United States Environmental Protection
Agency under Section 402(b) of the Federal Water Pollution Control

Act (33 U.S.C. Section 1342(b)), the following are transferred from


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&Value=91.101&Date=5/25/2019
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H.B. No. 2771
the Railroad Commission of Texas to the commission:

(1) the powers, duties, functions, programs, and
activities of the Railroad Commission of Texas relating to the
regulation of discharges of produced water, hydrostatic test water,
and gas plant effluent into water in this state, other than
discharges resulting from spills or other unplanned releases;

(2) any obligations and contracts of the Railroad
Commission of Texas that are directly related to implementing a
power, duty, function, program, or activity transferred under this
Act; and

(3) all property and records in the custody of the
Railroad Commission of Texas that are related to a power, duty,
function, program, or activity transferred under this Act.

(c) The Railroad Commission of Texas shall continue to carry
out its duties related to the regulation of discharges of produced
water, hydrostatic test water, and gas plant effluent into water in
this state wuntil delegation of NPDES permit authority for
discharges of produced water, hydrostatic test water, and gas plant
effluent to the commission by the United States Environmental
Protection Agency under Section 402(b) of the Federal Water
Pollution Control Act (33 U.S.C. Section 1342(b)).

(d) The commission may carry out activities to ensure an
orderly transfer of the powers, duties, functions, programs, and
activities transferred under this Act, including hiring additional
employees and amending the memorandum of understanding by mutual
agreement with the Railroad Commission of Texas.

(e) Not later than September 1, 2021, the commission shall
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H.B. No. 2771
submit to the United States Environmental Protection Agency for
approval a request to supplement or amend the Texas Pollutant
Discharge Elimination System program to include delegation of NPDES
permit authority for discharges of produced water, hydrostatic test
water, and gas plant effluent.

SECTION 4. The change in law made by this Act to Section
26.131, Water Code, applies to an application for an authorization
to discharge produced water, hydrostatic test water, or gas plant
effluent into water in this state that is pending on or after the
effective date of delegation of National Pollutant Discharge
Elimination System permit authority for discharges of produced
water, hydrostatic test water, and gas plant effluent to the Texas
Commission on Environmental Quality by the United States
Environmental Protection Agency under Section 402 (b) of the Federal
Water Pollution Control Act (33 U.S.C. Section 1342(b)). An
application that is granted or denied in a final decision before the
effective date of such delegation is governed by the law as it
existed immediately before the effective date of such delegation,
and that law is continued in effect for that purpose.

SECTION 5. This Act takes effect September 1, 2019.


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=WA&Value=26.131&Date=5/25/2019

H.B. No. 2771

President of the Senate Speaker of the House

I certify that H.B. No. 2771 was passed by the House on April

17, 2019, by the following vote: Yeas 94, Nays 47, 2 present, not

voting; and that the House concurred in Senate amendments to H.B.

No. 2771 on May 23, 2019, by the following vote: Yeas 109, Nays 33,

2 present, not voting.

Chief Clerk of the House

I certify that H.B. No. 2771 was passed by the Senate, with

amendments, on May 16, 2019, by the following vote: Yeas 24, Nays

7.

Secretary of the Senate

APPROVED:

Date

Governor
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The Texas Commission on Environmental Quality (TCEQ, agency, or commission)

adopts the repeal of §7.117 and simultaneously adopts new §7.117.

The repeal of §7.117 is adopted without change to the proposal as published in the
February 28, 2020, issue of the Texas Register (45 TexReg 1302) and, therefore, will not
be republished. New §7.117 is adopted with change to the proposed text as published

and, therefore, will be republished.

Background and Summary of the Factual Basis for the Adopted Rules
This rulemaking implements House Bill (HB) 2230 (84th Texas Legislature, 2015) which
enacted Texas Water Code (TWC), §27.026, and HB 2771 (86th Texas Legislature, 2019)

which amended TWC, §26.131.

This rulemaking adopts the repeal of §7.117, which adopts by reference the
Memorandum of Understanding (MOU) between the Railroad Commission of Texas
(RRC) and the Texas Commission on Environmental Quality (TCEQ) as codified in the
RRC Oil and Gas Division rules at 16 TAC §3.30. This rulemaking also adopts the
current text of the MOU under new §7.117 and amends the text of the current MOU (in

16 TAC §3.30) to implement HB 2230 and HB 2771.

Historically, the text of the MOU has been codified in the RRC Oil and Gas Division

rules at 16 TAC §3.30 and the TCEQ has adopted the MOU by reference at §7.117. The
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TCEQ and the RRC have collaborated on changes to the current MOU which are
required by HB 2230 and HB 2771. The RRC proposed similar changes to its rule in 16

TAC §3.30 (February 28, 2020, issue of the Texas Register (45 TexReg 1290)).

The RRC and the TCEQ agree that both agencies intend that the MOU at 16 TAC §3.30,
once amended, and the MOU adopted at §7.117 will include the same substantive
explanations of jurisdiction and requirements. The TCEQ acknowledges that there will
be some minor stylistic differences. The RRC did not receive any comments on its rule
proposal. The TCEQ received comments from the Sierra Club, Lone Star Chapter. As
discussed in the Public Comment section of this preamble, the TCEQ did not make any

changes to the MOU in response to the comments.

The MOU is the result of collaboration between the TCEQ and the RRC. The current
MOU described in 16 TAC §3.30 has been in effect since 1982 and has been amended
several times. The current MOU describes the general jurisdiction of the TCEQ and the
RRC regarding water quality and waste. Several statutes cover persons and activities
where respective jurisdiction of the RRC and the TCEQ may intersect. The current MOU
is a statement of how the TCEQ and the RRC implement the division of jurisdiction.
The MOU delineates general agency jurisdictions regarding: solid waste; water quality;
oil and gas waste; injection wells; hazardous waste; interagency activities; and
radioactive material. Additionally, the current MOU describes coordination of actions

and cooperative sharing of information between the two agencies under the subsection
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entitled Interagency activities.

In addition to current language, as required by HB 2771, the amended MOU describes
the transfer of the RRC's responsibilities to the TCEQ relating to regulation of
discharges into surface water in the state of produced water (as defined in 30 TAC
§305.541), hydrostatic test water, and gas plant effluent resulting from the
exploration, production, and development of oil, natural gas, or geothermal resources.
This transfer of responsibilities will occur upon the United States Environmental
Protection Agency's (EPA) approval of the TCEQ's request to amend or supplement its

Texas Pollutant Discharge Elimination System (TPDES) program.

Upon EPA's approval of the TCEQ's request to amend or supplement its TPDES
program, the TCEQ shall assume authority over the final orders at the RRC that are
within the scope of the functions, programs, powers, duties, or activities transferred to
the TCEQ. The RRC shall retain any enforcement actions pending at the time the TCEQ
receives delegation from EPA that are within the scope of the functions, programs,
powers, duties, or activities transferred to the TCEQ until final resolution of any such
enforcement action is reached. An enforcement action considered pending at the time
the TCEQ receives delegation from EPA includes any violation within the scope of the
functions, programs, powers, duties, or activities transferred to the TCEQ cited by the
RRC in a Notice of Violation that has not resulted in a final order from the RRC.

Compliance monitoring for enforcement actions pending at the time the TCEQ receives
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delegation from EPA shall transfer to the TCEQ when the administrative order of the
RRC becomes final. The RRC will provide the TCEQ any relevant information in its
possession regarding the final enforcement orders that are transferred to the TCEQ.
The TCEQ shall assume authority for tracking compliance with any other final RRC
order that is within the scope of the functions, programs, powers, duties, or activities
transferred to the TCEQ that have not been resolved at the time the TCEQ receives

delegation from EPA.

The TCEQ and the RRC agree that all pending lawsuits at the Office of the Attorney
General (OAG), except for collections-only actions, within the scope of the functions,
programs, powers, duties, or activities transferred to the TCEQ are the responsibility of
the TCEQ after the transfer. The TCEQ and the RRC will coordinate with the OAG as
needed to ensure that these lawsuits are transferred to the TCEQ. The RRC agrees to
cooperate with and assist, as necessary, the TCEQ and the OAG with RRC enforcement

actions and appeals of RRC decisions.

HB 2230 allows the TCEQ to authorize by individual permit, by general permit, or by
rule, a Class V injection well for the disposal of nonhazardous brine or drinking water
residuals in a Class II well permitted by the RRC. The adopted MOU implements the
dual authority granted by HB 2230. The adopted MOU also allows the TCEQ to
authorize by individual permit, general permit, or rule, a Class V injection well for the

disposal of nonhazardous brine from a desalination operation, or nonhazardous
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drinking water treatment residuals (DWTR), under the jurisdiction of the TCEQ, into a

Class II injection well permitted by the RRC.

Section Discussion

§7.117, Memorandum of Understanding between the Railroad Commission of Texas and
the Texas Commission on Environmental Quality

The commission repeals §7.117 and simultaneously adopts new §7.117 to incorporate
MOU language regarding the division of jurisdiction between the RRC and the TCEQ.
The adopted rulemaking incorporates the MOU as it currently exists in 16 TAC §3.30,
with the amendments required by HB 2771 and HB 2230. The TCEQ repeals and adopts
new §7.117 to ensure the TCEQ has completed all necessary requirements for the
delegation package before requesting approval from EPA for delegation of National
Pollutant Discharge Elimination System (NPDES) permitting authority for discharges of

produced water, hydrostatic test water, and gas plant effluent.

Throughout this rule the reference to Small Business and Environmental Assistance

(SBEA) has been replaced with TCEQ External Relations Division.

Adopted new §7.117(a) provides the reason the MOU is needed. Additionally,
subsection (a)(4) provides the reference to effective dates of the MOU and subsection

(a)(5) provides the reference to the current MOU.
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Adopted new §7.117(b) provides the general agency jurisdictions. Additionally,
adopted new subsection (b)(1)(B)(i) - (iii) and (2)(B)(i) provides language to reflect the
transfer of the RRC's responsibilities to the TCEQ relating to regulation of discharges
into surface water in the state of produced water, hydrostatic test water, and gas plant
effluent resulting from the exploration, production, and development of oil, natural
gas, or geothermal resources. This transfer of responsibilities will occur upon EPA's

approval of the TCEQ's request to amend or supplement its TPDES program.

Adopted new §7.117(c) provides the definition of hazardous waste and identifies

exemptions from classifications as hazardous waste for certain oil and gas waste.

Adopted new §7.117(d) describes the jurisdiction over waste from specific activities
including: drilling, operation, and plugging of wells associated with the exploration,
development, or production of oil, gas, or geothermal resources; field treatment of
produced fluids; storage of oil; underground hydrocarbon storage; underground
natural gas storage; transportation of crude oil or natural gas; reclamation plants;
refining of oil; natural gas or natural gas liquids processing plants (including gas
fractionation facilities) and pressure maintenance or repressurizing plants;
manufacturing processes; commercial service company facilities and training facilities;

and mobile offshore drilling units.

Additionally, adopted new subsection (d)(12)(A) and (C) provides language to reflect



Texas Commission on Environmental Quality Page 7
Chapter 7 - Memoranda of Understanding

Rule Project No. 2020-016-007-LS

the transfer of the RRC's responsibilities to the TCEQ relating to regulation of
discharges into surface water in the state of produced water resulting from the
exploration, production, and development of oil, natural gas, or geothermal resources.

This transfer of responsibilities will occur upon EPA's approval of the TCEQ's request

to amend or supplement its TPDES program.

Adopted new §7.117(e) describes interagency activities including: recycling and
pollution prevention; treatment of waste under RRC jurisdiction at facilities authorized
by the TCEQ under 30 TAC Chapter 334, Subchapter K; processing, treatment, and
disposal of wastes under RRC jurisdiction at facilities authorized by the TCEQ;
management of nonhazardous waste under TCEQ jurisdiction at facilities regulated by
the RRC; drilling at landfills; coordination of actions and cooperative sharing of
information; groundwater; emergency and spill response; and anthropogenic carbon

dioxide storage.

Adopted new subsection (e)(1)(A) amends current MOU language to delete the term
"solid" as a modifier of the term "waste" to clarify that generators of solid waste and
oil and gas waste are encouraged to recycle whenever possible to avoid disposal.
Additionally, adopted new subsection (e)(4)(E) amends current MOU language to reflect
the TCEQ's authority to authorize by individual permit, general permit, or rule, a Class
V injection well for the disposal of nonhazardous brine from a desalination operation,

or nonhazardous DWTR, under the jurisdiction of the TCEQ, by injection in a Class II
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injection well permitted by the RRC. Additionally, subsection (e)(7)(B)(ii) includes the

citation to the Code of Federal Regulations (CFR) for the definition of "underground

source of drinking water."

Adopted new §7.117(f) describes the jurisdiction of the TCEQ and the RRC to regulate

and license various types of radioactive materials.

Adopted new §7.117(g) reflects the effective date of the MOU and amends current MOU

language to reflect the new effective date of July 15, 2020.

Final Regulatory Impact Determination

The commission reviewed the adopted rulemaking in light of the regulatory analysis
requirements of Texas Government Code, §2001.0225, and determined that the
adopted rulemaking is not subject to Texas Government Code, §2001.0225, because it
does not meet the definition of a "Major environmental rule" as defined in that statute.
"Major environmental rule" is defined as a rule, the specific intent of which, is to
protect the environment or reduce risks to human health from environmental
exposure and that may adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. This rulemaking does not adversely affect,
in a material way, the economy, a section of the economy, productivity, competition,

jobs, the environment, or the public health and safety of the state or a sector of the
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state.

The adopted MOU is the result of collaboration between the TCEQ and the RRC. The
current MOU described in 16 TAC §3.30 has been in effect since 1982 and has been
amended several times. The current MOU also describes the general jurisdiction of the

TCEQ and the RRC regarding water quality and waste.

This rulemaking implements HB 2230 which enacted TWC, §27.026, and HB 2771

which amended TWC, §26.131.

The adopted MOU also describes the transfer of the RRC's responsibilities to the TCEQ
relating to regulation of discharges into surface water in the state of produced water,
hydrostatic test water, and gas plant effluent resulting from the exploration,
production, and development of oil, natural gas, or geothermal resources. This transfer
of responsibilities will occur upon EPA's approval of the TCEQ's request to amend or
supplement its TPDES program. The adopted MOU also reflects the TCEQ's authority to
authorize by individual permit, general permit, or rule, a Class V injection well for the
disposal of nonhazardous brine from a desalination operation, or nonhazardous
DWTR, under the jurisdiction of the TCEQ, into a Class II injection well permitted by

the RRC.

Therefore, the commission finds that this rulemaking is not a "Major environmental
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rule."

Furthermore, the rulemaking does not meet any of the four applicability requirements
listed in Texas Government Code, §2001.0225(a). Texas Government Code,
§2001.0225, only applies to a state agency's adoption of a major environmental rule
that: 1) exceeds a standard set by federal law, unless the rule is specifically required by
state law; 2) exceeds an express requirement of state law, unless the rule is specifically
required by federal law; 3) exceeds a requirement of a delegation agreement or
contract between the state and an agency or representative of the federal government
to implement a state and federal program; or 4) adopts a rule solely under the general

powers of the agency instead of under a specific state law.

Specifically, the rulemaking does not exceed a standard set by federal law, rather it
implements state law. Also, the rulemaking does not exceed an express requirement of
state law nor a requirement of a delegation agreement. Finally, the rulemaking was not
developed solely under the general powers of the agency; but under HB 2230, which
enacted TWC, §27.026, and HB 2771, which amended TWC, §26.131. Under Texas
Government Code, §2001.0225, only a "Major environmental rule" requires a regulatory
impact analysis. Because the adopted rulemaking does not constitute a "Major

environmental rule," a regulatory impact analysis is not required.

The commission invited public comment regarding the Draft Regulatory Impact
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Analysis Determination during the public comment period. No comments were

received on the Draft Regulatory Impact Analysis Determination.

Takings Impact Assessment

The commission performed an assessment of this rule in accordance with Texas
Government Code, §2007.043. The adopted MOU is the result of collaboration between
the TCEQ and the RRC. The current MOU described in 16 TAC §3.30 has been in effect
since 1982 and has been amended several times. The current MOU also describes the

general jurisdiction of the TCEQ and the RRC regarding water quality and waste.

This rulemaking implements HB 2230 which enacted TWC, §27.026, and HB 2771

which amended TWC, §26.131.

The specific purpose of this rulemaking is to repeal §7.117 and adopt new §7.117 to
incorporate the current MOU codified in 16 TAC §3.30 and the changes required by HB
2771 and HB 2230. HB 2771 relates to regulation of discharges into surface water in
the state of produced water, hydrostatic test water, and gas plant effluent resulting
from the exploration, production, and development of oil, natural gas, or geothermal
resources. This transfer of responsibility will occur upon EPA's approval of the TCEQ's

request to amend or supplement its TPDES program.

HB 2230 describes how the TCEQ may authorize by individual permit, general permit,
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or rule, a Class V injection well for the disposal of nonhazardous brine from a

desalination operation, or nonhazardous drinking water residuals, under the

jurisdiction of the TCEQ, into a Class II injection well permitted by the RRC.

This rulemaking imposes no burdens on private real property because the adopted
rulemaking neither relates to, nor has any impact on the use or enjoyment of private
real property, and there is no reduction in the value of private real property as a result

of this rulemaking.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found that the rulemaking is
neither identified in Coastal Coordination Act implementation rules, 31 TAC
§505.11(b)(2) or (4), nor will it affect any action or authorization identified in Coastal
Coordination Act implementation rules, 31 TAC §505.11(a)(6). Therefore, the adopted

rulemaking is not subject to the Texas Coastal Management Program (CMP).

The commission invited public comment regarding the consistency with the CMP

during the public comment period. No comments were received regarding the CMP.

Public Comment
The comment period closed on March 30, 2020. Comments were received from Sierra

Club, Lone Star Chapter (Sierra Club).
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Comment

Sierra Club stated general support for the MOU.

Response

The TCEQ acknowledges the comment.

§7.117(b)(2)(B)
Comment
Sierra Club commented that the RRC should require that the entities regulated by the

RRC comply with the TCEQ's regulations.

Response
The TCEQ did not make any changes in response to this comment. The RRC does

not have authority to require an entity to comply with the TCEQ's rules.

§7.117(b)(2)(B)

Comment

Sierra Club recommended that "The TCEQ and the RRC may consult as necessary
regarding application and interpretation of Texas Surface Water Quality Standards" be
replaced with "The TCEQ and the RRC will consult as necessary regarding application

and interpretation of Texas Surface Water Quality Standards."
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Response

The TCEQ did not make any changes in response to this comment. The MOU
describes how the RRC and the TCEQ implement the jurisdiction granted to each
agency; the MOU does not impose requirements on the RRC or the TCEQ that are
not reflective of each agency's statutory jurisdiction. The TCEQ and the RRC work
collaboratively on environmental issues, therefore the TCEQ respectfully disagrees

with the recommendation to change the existing MOU language.

§7.117(e)(3)(G)

Comment

Sierra Club commented that the type and volume of waste under the RRC's jurisdiction
that is disposed of at a TCEQ-regulated facility should be reported to the TCEQ-
regulated facility, then the TCEQ-regulated facility should be required to report the

type and volume of waste to the TCEQ.

Response

The TCEQ did not make any changes in response to this comment. Generally, the
existing regulations achieve the purposes set out in this comment. Transporters of
oil and gas waste under the jurisdiction of the RRC notify operators of waste
management facilities under the jurisdiction of the TCEQ that waste presented for

management or final disposition is oil and gas waste. Additionally, operators of
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waste management facilities under the jurisdiction of the TCEQ are required to
make and maintain records of the types and volumes of waste received and make
those records available to the TCEQ upon request and/or report the information to
the TCEQ. Because TCEQ-authorized waste management facilities may only accept
waste that is authorized for acceptance by the facility permit or other
authorization, before waste is accepted, a facility operator must ensure that
acceptance of the waste is authorized. As such, transporters delivering waste to
TCEQ-authorized waste management facilities for management or final disposition
are required to provide documentation, such as bills of lading or manifests,
regarding the characteristics and volumes of waste that include identifying waste

under the jurisdiction of the RRC as oil and gas waste.

§7.117(e)(6)(B)

Comment

Sierra Club suggested language be added to the MOU requiring: 1) the TCEQ notify the
RRC if it receives a complaint or information regarding a violation at a facility
regulated by the RRC; and 2) the RRC notify the TCEQ if it receives a complaint or

information regarding a violation at a facility regulated by the TCEQ.

Response
The TCEQ did not make any changes in response to this comment. The RRC and the

TCEQ have long-standing established protocols and practices regarding the
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coordination of actions and the cooperative sharing of information between the two
agencies. The RRC and the TCEQ have an existing and longstanding policy and
practice of active interagency communication and coordination regarding complaints
and enforcement. To specifically address the interagency policy following the
delegation transfer, the TCEQ will continue to notify the RRC regarding any
potential violations of RRC requirements identified by the TCEQ and will continue
to provide available information as requested to assist with the RRC's enforcement
actions. The RRC will continue to notify the TCEQ regarding any potential
violations of the TCEQ requirements identified by the RRC and will continue to
provide available information as requested to assist with the TCEQ's enforcement
actions. The TCEQ will continue to refer to the RRC, as appropriate, those
complaints under the jurisdiction of the RRC. The RRC will continue to refer to the
TCEQ, as appropriate, those complaints under the jurisdiction of the

TCEQ. Additionally, the TCEQ and the RRC will continue to coordinate
investigations and responses to complaints and possible enforcement actions that

may involve both agencies' jurisdictions.

Moreover, the MOU articulates in §7.117(e)(6)(B) a notification procedure when

employees of either agency receive a complaint or discover a violation in the

course of their official duties.

§7.117(e)(6)(B)



Texas Commission on Environmental Quality Page 17
Chapter 7 - Memoranda of Understanding
Rule Project No. 2020-016-007-LS

Comment

Sierra Club commented that further discussion about enforcement, including OAG

enforcement, is warranted.

Response

The TCEQ did not make any changes in response to this comment. The Background
and Summary of the Factual Basis for the Adopted Rules section of this preamble
describes the coordination of action and sharing of information between the two
agencies regarding enforcement actions that are within the scope of the functions,
programs, powers, duties, or activities to be transferred to the TCEQ in accordance

with HB 2771.
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[§7.117]

Statutory Authority

The repeal of this section is adopted under Texas Water Code (TWC), §5.102, which
establishes the general authority of the commission necessary to carry out its
jurisdiction; TWC, §5.103, which establishes the general authority of the commission
to adopt rules necessary to carry out its powers and duties under the TWC and other
laws of this state; TWC, §5.104, which establishes the authority of the commission to
enter the memoranda of understanding (MOU) with any other state agency and adopt
by rule the MOU; TWC, §5.105,which establishes that the commission, by rule, shall
establish and approve all general policy of the commission; TWC, §26.011, which
establishes that the commission shall establish the level of quality to be maintained in
and control the quality of the water in the state; TWC, §26.121, which establishes the
authority of the commission to issue discharge permits; TWC, §26.131, which
establishes the duties of the Railroad Commission of Texas (RRC); TWC, §27.011,
which establishes the commission's authority to issue permits for injection wells; TWC,
§27.019, which establishes the commission's authority to adopt rules under TWC,
Chapter 27; TWC, §27.026, which establishes the authority of the RRC and the TCEQ to
enter a memorandum of understanding by rule to implement House Bill (HB) 2230
(84th Texas Legislature, 2015); TWC, §27.049, which establishes the authority of the
RRC and the TCEQ to comply with TWC, Chapter 27 to enter a memorandum of

understanding by rule and amend or enter a new memorandum of understanding by
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rule; Texas Health and Safety Code (THSC), §361.011, which establishes the TCEQ's
jurisdiction over municipal solid waste; THSC, §361.016, which establishes the
authority of the commission to enter the MOU with any other state agency and adopt
by rule the MOU; THSC, §361.017, which establishes the TCEQ's jurisdiction over
industrial solid waste and municipal hazardous waste; THSC, §401.001, which
establishes the TCEQ's jurisdiction over regulation and licensing of radioactive
materials and substances; and THSC, §401.069, which establishes the authority for the

TCEQ to enter the MOU with state agencies by rule.

The repeal of this section implements HB 2230, which enacted TWC, §27.026, and HB

2771 (86th Texas Legislature, 2019), which amended TWC, §26.131.

[§7.117. Memorandum of Understanding between the Railroad Commission of Texas

and the Texas Commission on Environmental Quality.]

[The Memorandum of Understanding between the Railroad Commission of
Texas and the Texas Commission on Environmental Quality, concerning cooperation
and the division of jurisdiction between the agencies regarding wastes that result
from, or are related to, activities associated with the exploration, development, and
production of oil, gas, or geothermal resources, and the refining of oil, is adopted by
reference as adopted in Texas Railroad Commission rule 16 TAC §3.30 (concerning

Memorandum of Understanding between the Railroad Commission of Texas and the
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Texas Commission on Environmental Quality) effective May 1, 2012. If a copy of this
document cannot be obtained from the internet, a copy can be requested from the

Texas Commission on Environmental Quality, Chief Clerk's Office, P.O. Box 13087,

Austin, Texas 78711-3087, (512) 239-3300.]
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§7.117

Statutory Authority

The new section is adopted under Texas Water Code (TWC), §5.102, which establishes
the general authority of the commission necessary to carry out its jurisdiction; TWC,
§5.103, which establishes the general authority of the commission to adopt rules
necessary to carry out its powers and duties under the TWC and other laws of this
state; TWC, §5.104, which establishes the authority of the commission to enter a
memoranda of understanding (MOU) with any other state agency and adopt by rule the
MOU; TWC, §5.105, which establishes that the commission, by rule, shall establish and
approve all general policy of the commission; TWC, §26.011, which establishes that the
commission shall establish the level of quality to be maintained in and control the
quality of the water in the state; TWC, §26.121, which establishes the authority of the
commission to issue discharge permits; TWC, §26.131, which establishes the duties of
the Railroad Commission of Texas (RRC); TWC, §27.011, which establishes the
commission's authority to issue permits for injection wells; TWC, §27.019, which
establishes the commission's authority to adopt rules under TWC, Chapter 27; TWC,
§27.026, which establishes the authority of the RRC and the TCEQ to enter a
memorandum of understanding by rule to implement House Bill (HB) 2230 (84th Texas
Legislature, 2015); TWC, §27.049, which establishes the authority of the RRC and the
TCEQ to comply with TWC, Chapter 27 to enter a memorandum of understanding by

rule and to amend or enter a new memorandum of understanding by rule; Texas
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Health and Safety Code (THSC), §361.011, which establishes the TCEQ's jurisdiction
over municipal solid waste; THSC, §361.016, which establishes the authority of the
commission to enter the MOU with any other state agency and adopt by rule the MOU;
THSC, §361.017, which establishes the TCEQ's jurisdiction over industrial solid waste
and municipal hazardous waste; THSC, §401.001, which establishes the TCEQ's
jurisdiction over regulation and licensing of radioactive materials and substances; and
THSC, §401.069, which establishes the authority for the TCEQ to enter the MOU with

state agencies by rule.

The new section implements HB 2230, which enacted TWC, §27.026, and HB 2771

(86th Texas Legislature, 2019), which amended TWC, §26.131.

§7.117. Memorandum of Understanding between the Railroad Commission of Texas
(RRC) and the Texas Commission on Environmental Quality (TCEQ).

(a) Need for agreement. Several statutes cover persons and activities where the

respective jurisdictions of the RRC and the TCEQ may intersect. This rule is a

statement of how the agencies implement the division of jurisdiction.

(1) Section 10 of House Bill 1407, 67th Legislature, 1981, which appeared

as a footnote to the Texas Solid Waste Disposal Act, Texas Civil Statutes, Article 4477-

7. provides as follows: On or before January 1, 1982, the Texas Department of Water
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Resources, the Texas Department of Health, and the Railroad Commission of Texas

shall execute a memorandum of understanding that specifies in detail these agencies'

interpretation of the division of jurisdiction among the agencies over waste materials

that result from or are related to activities associated with the exploration for and the

development, production, and refining of oil or gas. The agencies shall amend the

memorandum of understanding at any time that the agencies find it to be necessary.

(2) Texas Health and Safety Code, §401.414, relating to Memoranda of

Understanding, requires the Railroad Commission of Texas and the Texas Commission

on Environmental Quality to adopt a memorandum of understanding (MOU) defining

the agencies' respective duties under Texas Health and Safety Code, Chapter 401,

relating to radioactive materials and other sources of radiation. Texas Health and

Safety Code, §401.415, relating to oil and gas naturally occurring radioactive material

(NORM) waste, provides that the Railroad Commission of Texas shall issue rules on the

management of oil and gas NORM waste, and in so doing shall consult with the Texas

Natural Resource Conservation Commission (now TCEQ) and the Department of Health

(now Department of State Health Services) regarding protection of the public health

and the environment.

(3) Texas Water Code, Chapters 26 and 27, provide that the Railroad

Commission and TCEQ collaborate on matters related to discharges, surface water

quality, groundwater protection, underground injection control and geologic storage of
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carbon dioxide. Texas Water Code, §27.049, relating to Memorandum of

Understanding, requires the RRC and TCEQ to adopt a new MOU or amend the existing

MOU to reflect the agencies' respective duties under Texas Water Code, Chapter 27,

Subchapter C-1 (relating to Geologic Storage and Associated Injection of

Anthropogenic Carbon Dioxide).

(4) The original MOU between the agencies adopted pursuant to HB 1407

(67th Legislature, 1981) became effective January 1, 1982. The MOU was revised

effective December 1, 1987, May 31, 1998, August 30, 2010, and again on May 1, 2012,

to reflect legislative clarification of the Railroad Commission's jurisdiction over oil and
gas wastes and the Texas Natural Resource Conservation Commission's (the

combination of the Texas Water Commission, the Texas Air Control Board, and

portions of the Texas Department of Health) jurisdiction over industrial and hazardous

wastes.

(5) The agencies have determined that the revised MOU that became

effective on May 1, 2012, should again be revised to further clarify jurisdictional

boundaries and to reflect legislative changes in agency responsibility.

(b) General agency jurisdictions.
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(1) Texas Commission on Environmental Quality (TCEQ) (the successor

agency to the Texas Natural Resource Conservation Commission).

(A) Solid waste. Under Texas Health and Safety Code, Chapter 361,

§8361.001 - 361.754, the TCEQ has jurisdiction over solid waste. The TCEQ's

jurisdiction encompasses hazardous and nonhazardous, industrial and municipal,

solid wastes.

(B) Water quality.

(i) Discharges under Texas Water Code, Chapter 26. Under

the Texas Water Code, Chapter 26, the TCEQ has jurisdiction over discharges into or

adjacent to water in the state, except for discharges regulated by the RRC. Upon

delegation from the United States Environmental Protection Agency to the TCEQ of

authority to issue permits for discharges into surface water in the state of produced

water, hydrostatic test water, and gas plant effluent resulting from the activities

described in Texas Water Code, §26.131(a), the TCEQ has sole authority to issue

permits for those discharges. For the purposes of TCEQ's implementation of Texas

Water Code, §26.131,"produced water" is defined as all wastewater associated with oil

and gas exploration, development, and production activities, except hydrostatic test

water and gas plant effluent, that is discharged into water in the state, including waste

streams regulated by 40 CFR Part 435.
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(ii) Discharge permits existing on the effective date of EPA's

delegation to TCEQ of NPDES permit authority for discharges of produced water,

hydrostatic test water, and gas plant effluent. RRC permits issued prior to TCEQ

delegation of NPDES authority shall remain effective until revoked or expired.

Amendment or renewal of such permits on or after the effective date of delegation

shall be pursuant to TCEQ's TPDES authority. The TPDES permit will supersede and

replace the RRC permit. For facilities that have both an RRC permit and an EPA permit,

TCEQ will issue the TPDES permit upon amendment or renewal of the RRC or EPA

permit, whichever occurs first.

(iii) Discharge applications pending on the effective date of

EPA's delegation to TCEQ of NPDES permit authority for discharges of produced water,

hvdrostatic test water, and gas plant effluent. TCEQ shall assume authority for

discharge applications pending at the time TCEQ receives delegation from EPA. The

RRC will provide TCEQ the permit application and any other relevant information

necessary to administratively and technically review and process the applications.

TCEQ will review and process these pending applications in accordance with TPDES

requirements.

(iv) Storm water. TCEQ has jurisdiction over stormwater

discharges that are required to be permitted pursuant to Title 40 Code of Federal
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Regulations (CFR) Part 122.26, except for discharges regulated by the RRC. Discharge

of storm water regulated by TCEQ may be authorized by an individual Texas Pollutant

Discharge Elimination System (TPDES) permit or by a general TPDES permit. These

storm water permits may also include authorizations for certain minor types of non-

storm water discharges.

(I) Storm water associated with industrial activities.

The TCEQ regulates storm water discharges associated with certain industrial activities

under individual TPDES permits and under the TPDES Multi-Sector General Permit,

except for discharges associated with industrial activities under the jurisdiction of the

RRC.

(II) Storm water associated with construction

activities. The TCEQ regulates storm water discharges associated with construction

activities, except for discharges from construction activities under the jurisdiction of

the RRC.

(II) Municipal storm water discharges. The TCEQ has

jurisdiction over discharges from regulated municipal storm sewer systems (MS4s).

(IV) Combined storm water. Except with regard to

storage of oil, when a portion of a site is regulated by the TCEQ, and a portion of a site
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is regulated by the FPA and RRC, storm water authorization must be obtained from the

TCEQ for the portion(s) of the site regulated by the TCEQ, and from the EPA and the

RRC, as applicable, for the RRC regulated portion(s) of the site. Discharge of storm

water from a facility that stores both refined products intended for off-site use and

crude oil in aboveground tanks is regulated by the TCEQ.

(v) State water quality certification. Under the Clean Water

Act (CWA) Section 401 (33 U.S.C. Section 1341), the TCEQ performs state water quality

certifications for activities that require a federal license or permit and that may result

in a discharge to waters of the United States, except for those activities regulated by

the RRC.

(vi) Commercial brine extraction and evaporation. Under

Texas Water Code, §26.132, the TCEQ has jurisdiction over evaporation pits operated

for the commercial production of brine water, minerals, salts, or other substances that

naturally occur in groundwater and that are not regulated by the RRC.

(C) Injection wells. Under the Texas Water Code, Chapter 27, the

TCEQ has jurisdiction to regulate and authorize the drilling, construction, operation,

and closure of injection wells unless the activity is subject to the jurisdiction of the

RRC. Injection wells under TCEQ's jurisdiction are identified in §331.11 of this title

(relating to Classification of Injection Wells) and include:
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(i) Class I injection wells for the disposal of hazardous,

radioactive, industrial or municipal waste that inject fluids below the lower-most

formation which within 1/4 mile of the wellbore contains an underground source of

drinking water;

(ii) Class III injection wells for the extraction of minerals

including solution mining of sodium sulfate, sulfur, potash, phosphate, copper,

uranium and the mining of sulfur by the Frasch process;

(iii) Class IV injection wells for the disposal of hazardous or

radioactive waste which inject fluids into or above formations that contain an

underground source of drinking water; and

(iv) Class V injection wells that are not under the

jurisdiction of the RRC, such as aquifer remediation wells, aquifer recharge wells,

aquifer storage wells, large capacity septic systems, storm water drainage wells, salt

water intrusion barrier wells, and closed loop geothermal wells.

(2) Railroad Commission of Texas (RRC).

(A) Oil and gas waste.
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(i) Under Texas Natural Resources Code, Title 3, and Texas

Water Code, Chapter 26, wastes (both hazardous and nonhazardous) resulting from

activities associated with the exploration, development, or production of oil or gas or

geothermal resources, including storage, handling, reclamation, gathering,

transportation, or distribution of crude oil or natural gas by pipeline, prior to the

refining of such oil or prior to the use of such gas in any manufacturing process or as

a residential or industrial fuel, are under the jurisdiction of the RRC, except as noted in

clause (ii) of this subparagraph. These wastes are termed "oil and gas wastes." In

compliance with Texas Health and Safety Code, §361.025 (relating to exempt

activities), a list of activities that generate wastes that are subject to the jurisdiction of

the RRC is found at 16 TAC §3.8(a)(30) (relating to Water Protection) and at §335.1 of

this title (relating to Definitions), which contains a definition of "activities associated

with the exploration, development, and production of oil or gas or geothermal

resources." Under Texas Health and Safety Code, §401.415, the RRC has jurisdiction

over the disposal of oil and gas naturally occurring radioactive material (NORM) waste

that constitutes, is contained in, or has contaminated oil and gas waste.

(i) Hazardous wastes arising out of or incidental to

activities associated with gasoline plants, natural gas or natural gas liquids processing

plants or reservoir pressure maintenance or repressurizing plants are subject to the

jurisdiction of the TCEQ until the RRC is authorized by EPA to administer RCRA. When
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the RRC is authorized by EPA to administer RCRA, jurisdiction over such hazardous

wastes will transfer from the TCEQ to the RRC.

(B) Water quality.

(i) Discharges. Under Texas Natural Resources Code, Title 3,

and Texas Water Code, Chapter 26, the RRC regulates discharges from activities

associated with the exploration, development, or production of oil, gas, or geothermal

resources, including transportation of crude oil and natural gas by pipeline, and from

solution brine mining activities, except that on delegation to the TCEQ of NPDES

authority for discharges into surface water in the state of produced water, hydrostatic

test water, and gas plant effluent resulting from the activities described in Texas Water

Code, §26.131(a), the TCEQ has sole authority to issue permits for those discharges.

Discharges regulated by the RRC into or adjacent to water in the state shall not cause a

violation of the water quality standards. While water quality standards are established

by the TCEQ, the RRC has the responsibility for enforcing any violation of such

standards resulting from activities regulated by the RRC. Texas Water Code, Chapter

26, does not require that discharges regulated by the RRC comply with regulations of

the TCEQ that are not water quality standards. The TCEQ and the RRC may consult as

necessary regarding application and interpretation of Texas Surface Water Quality

Standards.
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(i) Storm water. When required by federal law,

authorization for storm water discharges that are under the jurisdiction of the RRC

must be obtained through application for a National Pollutant Discharge Elimination

System (NPDES) permit with the FEPA and authorization from the RRC, as applicable.

(I) Storm water associated with industrial activities.

Where required by federal law, discharges of storm water associated with facilities and

activities under the RRC's jurisdiction must be authorized by the EPA and the RRC, as

applicable. Under 33 U.S.C. §1342(1)(2) and §1362(24), EPA cannot require a permit for

discharges of storm water from "field activities or operations associated with {oil and

gas} exploration, production, processing, or treatment operations, or transmission

facilities" unless the discharge is contaminated by contact with any overburden, raw

material, intermediate product, finished product, byproduct, or waste product located

on the site of the facility. Under 16 TAC §3.8 (relating to Water Protection), the RRC

prohibits operators from causing or allowing pollution of surface or subsurface water.

Operators are encouraged to implement and maintain Best Management Practices

(BMPs) to minimize discharges of pollutants, including sediment, in storm water to

help ensure protection of surface water quality during storm events.

(II) Storm water associated with construction

activities. Where required by federal law, discharges of storm water associated with

construction activities under the RRC's jurisdiction must be authorized by the EPA and
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the RRC, as applicable. Activities under RRC jurisdiction include construction of a

facility that, when completed, would be associated with the exploration, development,

or production of oil or gas or geothermal resources, such as a well site; treatment or

storage facility; underground hydrocarbon or natural gas storage facility; reclamation

plant: gas processing facility: compressor station: terminal facility where crude oil is

stored prior to refining and at which refined products are stored solely for use at the

facility: a carbon dioxide geologic storage facility under the jurisdiction of the RRC:

and a gathering, transmission, or distribution pipeline that will transport crude o0il or

natural gas, including natural gas liquids, prior to refining of such oil or the use of the

natural gas in any manufacturing process or as a residential or industrial fuel. The RRC

also has jurisdiction over storm water from land disturbance associated with a site

survey that is conducted prior to construction of a facility that would be regulated by

the RRC. Under 33 U.S.C. §1342(1)(2) and §1362(24), EPA cannot require a permit for

discharges of storm water from "field activities or operations associated with {oil and

gas} exploration, production, processing, or treatment operations, or transmission

facilities, including activities necessary to prepare a site for drilling and for the

movement and placement of drilling equipment, whether or not such field activities or

operations may be considered to be construction activities" unless the discharge is

contaminated by contact with any overburden, raw material, intermediate product,

finished product, byproduct, or waste product located on the site of the facility. Under

16 TAC §3.8 (relating to Water Protection), the RRC prohibits operators from causing

or allowing pollution of surface or subsurface water. Operators are encouraged to
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implement and maintain BMPs to minimize discharges of pollutants, including

sediment, in storm water during construction activities to help ensure protection of

surface water quality during storm events.

(III) Municipal storm water discharges. Storm water

discharges from facilities regulated by the RRC located within an MS4 are not regulated

by the TCEQ. However, a municipality may regulate storm water discharges from RRC

sites into their MS4.

(IV) Combined storm water. Except with regard to

storage of oil, when a portion of a site is regulated by the RRC and the EPA, and a

portion of a site is regulated by the TCEQ, storm water authorization must be obtained

from the EPA and the RRC, as applicable, for the portion(s) of the site under RRC

jurisdiction and from the TCEQ for the TCEQ regulated portion(s) of the site. Discharge

of storm water from a terminal facility where crude oil is stored prior to refining and

at which refined products are stored solely for use at the facility is under the

jurisdiction of the RRC.

(iii) State water quality certification. The RRC performs state

water quality certifications, as authorized by the Clean Water Act (CWA) Section 401

(33 U.S.C. Section 1341) for activities that require a federal license or permit and that
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may result in any discharge to waters of the United States for those activities regulated

by the RRC.

(C) Injection wells. The RRC has jurisdiction over the drilling,

construction, operation, and closure of the following injection wells.

(i) Disposal wells. The RRC has jurisdiction under Texas

Water Code, Chapter 27, over injection wells used to dispose of oil and gas waste.

Texas Water Code, Chapter 27, defines "oil and gas waste" to mean "waste arising out

of or incidental to drilling for or producing of oil, gas, or geothermal resources, waste

arising out of or incidental to the underground storage of hydrocarbons other than

storage in artificial tanks or containers, or waste arising out of or incidental to the

operation of gasoline plants, natural gas processing plants, or pressure maintenance or

repressurizing plants. The term includes but is not limited to salt water, brine, sludge,
drilling mud, and other liquid or semi-liquid waste material." The term "waste arising

out of or incidental to drilling for or producing of oil, gas, or geothermal resources"

includes waste associated with transportation of crude oil or natural gas by pipeline

pursuant to Texas Natural Resources Code, §91.101.

(ii) Enhanced recovery wells. The RRC has jurisdiction over

wells into which fluids are injected for enhanced recovery of oil or natural gas.
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(iii) Brine mining. Under Texas Water Code, §27.036, the

RRC has jurisdiction over brine mining and may issue permits for injection wells.

(iv) Geologic storage of carbon dioxide. Under Texas Water

Code, §27.011 and §27.041, and subject to the review of the legislature based on the

recommendations made in the preliminary report described by Section 10, Senate Bill

No. 1387, Acts of the 81st Legislature, Regular Session (2009), the RRC has jurisdiction

over geologic storage of carbon dioxide in, and the injection of carbon dioxide into, a

reservoir that is initially or may be productive of oil, gas, or geothermal resources or a

saline formation directly above or below that reservoir and over a well used for such

injection purposes regardless of whether the well was initially completed for that

purpose or was initially completed for another purpose and converted.

(v) Hydrocarbon storage. The RRC has jurisdiction over

wells into which fluids are injected for storage of hydrocarbons that are liquid at

standard temperature and pressure.

(vi) Geothermal energy. Under Texas Natural Resources

Code, Chapter 141, the RRC has jurisdiction over injection wells for the exploration,

development, and production of geothermal energy and associated resources.
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(vii) In-situ In-sita tar sands. Under Texas Water Code,

§27.035, the RRC has jurisdiction over the in situ in—sita recovery of tar sands and may

issue permits for injection wells used for the in situ in—siti recovery of tar sands.

(c) Definition of hazardous waste.

(1) Under the Texas Health and Safety Code, §361.003(12), a "hazardous

waste" subject to the jurisdiction of the TCEQ is defined as "solid waste identified or

listed as a hazardous waste by the administrator of the United States Environmental

Protection Agency under the federal Solid Waste Disposal Act, as amended by the

Resource Conservation and Recovery Act of 1976, as amended (42 U.S.C. §6901, et

seq.)." Similarly, under Texas Natural Resources Code, §91.601(1), "oil and gas

hazardous waste" subject to the jurisdiction of the RRC is defined as an "oil and gas

waste that is a hazardous waste as defined by the administrator of the United States

Environmental Protection Agency under the federal Solid Waste Disposal Act, as

amended by the Resource Conservation and Recovery Act of 1976 (42 U.S.C. §§6901, et

seq.)."

(2) Federal regulations adopted under authority of the federal Solid Waste

Disposal Act, as amended by RCRA, exempt from regulation as hazardous waste

certain oil and gas wastes. Under 40 Code of Federal Regulations (CFR) §261.4(b)(5),

"drilling fluids, produced waters, and other wastes associated with the exploration,
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development, or production of crude oil, natural gas or geothermal energy" are

described as wastes that are exempt from federal hazardous waste regulations.

(3) A partial list of wastes associated with oil, gas, and geothermal

exploration, development, and production that are considered exempt from hazardous

waste regulation under RCRA can be found in EPA's "Regulatory Determination for Qil

and Gas and Geothermal Exploration, Development and Production Wastes," 53 FedReg

25,446 (July 6, 1988). A further explanation of the exemption can be found in the

"Clarification of the Regulatory Determination for Wastes from the Exploration,

Development and Production of Crude Oil, Natural Gas and Geothermal Energy," 58

FedReg 15, 284 (March 22, 1993). The exemption codified at 40 CFR §261.4(b)(5) and

discussed in the Regulatory Determination has been, and may continue to be, clarified

in subsequent guidance issued by the EPA.

(d) Jurisdiction over waste from specific activities.

(1) Drilling, operation, and plugging of wells associated with the

exploration, development, or production of oil, gas, or geothermal resources. Wells

associated with the exploration, development, or production of oil, gas, or geothermal

resources include exploratory wells, cathodic protection holes, core holes, oil wells, gas

wells, geothermal resource wells, fluid injection wells used for secondary or enhanced

recovery of oil or gas, oil and gas waste disposal wells, and injection water source
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wells. Several types of waste materials can be generated during the drilling, operation,

and plugging of these wells. These waste materials include drilling fluids (including

water-based and oil-based fluids), cuttings, produced water, produced sand, waste

hydrocarbons (including used oil), fracturing fluids, spent acid, workover fluids,

treating chemicals (including scale inhibitors, emulsion breakers, paraffin inhibitors,

and surfactants), waste cement, filters (including used oil filters), domestic sewage

(including waterborne human waste and waste from activities such as bathing and

food preparation), and trash (including inert waste, barrels, dope cans, oily rags, mud

sacks, and garbage). Generally, these wastes, whether disposed of by discharge,

landfill, land farm, evaporation, or injection, are subject to the jurisdiction of the RRC.

Wastes from oil, gas, and geothermal exploration activities subject to regulation by the

RRC when those wastes are to be processed, treated, or disposed of at a solid waste

management facility authorized by the TCEQ under Chapter 330 of this title (relating

to Municipal Solid Waste) are, as defined in §330.3(148) of this title (relating to

Definitions), "special wastes."

(2) Field treatment of produced fluids. Oil, gas, and water produced from

oil, gas, or geothermal resource wells may be treated in the field in facilities such as

separators, skimmers, heater treaters, dehydrators, and sweetening units. Waste that

results from the field treatment of oil and gas include waste hydrocarbons (including

used oil), produced water, hydrogen sulfide scavengers, dehydration wastes, treating
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and cleaning chemicals, filters (including used oil filters), asbestos insulation, domestic

sewage, and trash are subject to the jurisdiction of the RRC.

(3) Storage of oil.

(A) Tank bottoms and other wastes from the storage of crude oil

(whether foreign or domestic) before it enters the refinery are under the jurisdiction of

the RRC. In addition, waste resulting from storage of crude oil at refineries is subject

to the jurisdiction of the TCEQ.

(B) Wastes generated from storage tanks that are part of the

refinery and wastes resulting from the wholesale and retail marketing of refined

products are subject to the jurisdiction of the TCEQ.

(4) Underground hydrocarbon storage. The disposal of wastes, including

saltwater, resulting from the construction, creation, operation, maintenance, closure,

or abandonment of an "underground hydrocarbon storage facility" is subject to the

jurisdiction of the RRC, provided the terms "hydrocarbons" and "underground

hydrocarbon storage facility" have the meanings set out in Texas Natural Resources
Code, §91.201.
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(5) Underground natural gas storage. The disposal of wastes resulting

from the construction, operation, or abandonment of an "underground natural gas

storage facility" is subject to the jurisdiction of the RRC, provided that the terms

"natural gas" and "storage facility" have the meanings set out in Texas Natural

Resources Code, §91.173.

(6) Transportation of crude oil or natural gas.

(A) Jurisdiction over pipeline-related activities. The RRC has

jurisdiction over matters related to pipeline safety for pipelines in Texas, as referenced

in 16 TAC §8.1 (relating to General Applicability and Standards) pursuant to Chapter

121 of the Texas Utilities Code and Chapter 117 of the Texas Natural Resources Code.

The RRC has jurisdiction over spill response and remediation of releases from

pipelines transporting crude oil, natural gas, and condensate that originate from

exploration and production facilities to the refinery gate. The RRC has jurisdiction over

waste generated by construction and operation of pipelines used to transport crude

oil, natural gas, and condensate on an oil and gas lease, and from exploration and

production facilities to the refinery gate. The RRC is responsible for water quality

certification issues related to construction and operation of pipelines used to

transport crude oil, natural gas, and condensate on an oil and gas lease, and from

exploration and production facilities to the refinery gate. The RRC has jurisdiction over
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waste generated by construction and operation of pipelines transporting carbon

dioxide.

(B) Crude o0il and natural gas are transported by railcars, tank

trucks, barges, tankers, and pipelines. The RRC has jurisdiction over waste from the

transportation of crude oil by pipeline, regardless of the crude oil source (foreign or

domestic) prior to arrival at a refinery. The RRC also has jurisdiction over waste from

the transportation by pipeline of natural gas, including natural gas liguids, prior to the

use of the natural gas in any manufacturing process or as a residential or industrial

fuel. The transportation wastes subject to the jurisdiction of the RRC include wastes

from pipeline compressor or pressure stations and wastes from pipeline hydrostatic

pressure tests and other pipeline operations. These wastes include waste hydrocarbons

(including used oil), treating and cleaning chemicals, filters (including used oil filters),

scraper trap sludge, trash, domestic sewage, wastes contaminated with polychlorinated

biphenyls (PCBs) (including transformers, capacitors, ballasts, and soils), soils

contaminated with mercury from leaking mercury meters, asbestos insulation, transite

pipe, and hydrostatic test waters.

(C) The TCEQ has jurisdiction over waste from transportation of

refined products by pipeline.
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(D) The TCEQ also has jurisdiction over wastes associated with

transportation of crude oil and natural gas, including natural gas liquids, by railcar,

tank truck, barge, or tanker.

(7) Reclamation plants.

(A) The RRC has jurisdiction over wastes from reclamation plants

that process wastes from activities associated with the exploration, development, or

production of oil, gas, or geothermal resources, such as lease tank bottoms. Waste

management activities of reclamation plants for other wastes are subject to the

jurisdiction of the TCEQ.

(B) The RRC has jurisdiction over the conservation and prevention

of waste of crude oil and therefore must approve all movements of crude oil-

containing materials to reclamation plants. The applicable statute and regulations

consist primarily of reporting requirements for accounting purposes.

(8) Refining of oil.

(A) The management of wastes resulting from oil refining

operations, including spent caustics, spent catalysts, still bottoms or tars, and

American Petroleum Institute (API) separator sludges, is subject to the jurisdiction of
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the TCEQ. The processing of light ends from the distillation and cracking of crude oil

or crude oil products is considered to be a refining operation. The term "refining" does

not include the processing of natural gas or natural gas liguids.

(B) The RRC has jurisdiction over refining activities for the conservation

and the prevention of waste of crude oil. The RRC requires that all crude oil streams

into or out of a refinery be reported for accounting purposes. In addition, the RRC

requires that materials recycled and used as a fuel, such as still bottoms or waste

crude oil, be reported.

(9) Natural gas or natural gas liquids processing plants (including gas

fractionation facilities) and pressure maintenance or repressurizing plants. Wastes

resulting from activities associated with these facilities include produced water,

cooling tower water, sulfur bead, sulfides, spent caustics, sweetening agents, spent

catalyst, waste hydrocarbons (including used oil), asbestos insulation, wastes

contaminated with PCBs (including transformers, capacitors, ballasts, and soils),

treating and cleaning chemicals, filters, trash, domestic sewage, and dehydration

materials. These wastes are subject to the jurisdiction of the RRC under Texas Natural

Resources Code, §1.101. Disposal of waste from activities associated with natural gas

or natural gas liquids processing plants (including gas fractionation facilities), and

pressure maintenance or repressurizing plants by injection is subject to the

jurisdiction of the RRC under Texas Water Code, Chapter 27. However, until delegation
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of authority under RCRA to the RRC, the TCEQ shall have jurisdiction over wastes

resulting from these activities that are not exempt from federal hazardous waste

regulation under RCRA and that are considered hazardous under applicable federal

rules.

(10) Manufacturing processes.

(A) Wastes that result from the use of natural gas, natural gas

liquids, or products refined from crude oil in any manufacturing process, such as the

production of petrochemicals or plastics, or from the manufacture of carbon black, are

industrial wastes subject to the jurisdiction of the TCEQ. The term "manufacturing

process" does not include the processing (including fractionation) of natural gas or

natural gas liquids at natural gas or natural gas liquids processing plants.

(B) The RRC has jurisdiction under Texas Natural Resources Code,

Chapter 87, to regulate the use of natural gas in the production of carbon black.

(C) Biofuels. The TCEQ has jurisdiction over wastes associated with

the manufacturing of biofuels and biodiesel. TCEQ Regulatory Guidance Document RG-

462 contains additional information regarding biodiesel manufacturing in the state of

Texas.
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(11) Commercial service company facilities and training facilities.

(A) The TCEQ has jurisdiction over wastes generated at facilities,

other than actual exploration, development, or production sites (field sites), where oil

and gas industry workers are trained. In addition, the TCEQ has jurisdiction over

wastes generated at facilities where materials, processes, and equipment associated

with oil and gas industry operations are researched, developed, designed, and

manufactured. However, wastes generated from tests of materials, processes, and

equipment at field sites are under the jurisdiction of the RRC.

(B) The TCEQ also has jurisdiction over waste generated at

commercial service company facilities operated by persons providing equipment,
materials, or services (such as drilling and work over rig rental and tank rental;

equipment repair; drilling fluid supply; and acidizing, fracturing, and cementing

services) to the oil and gas industry. These wastes include the following wastes when

they are generated at commercial service company facilities: empty sacks, containers,

and drums; drum, tank, and truck rinsate:; sandblast media; painting wastes; spent

solvents; spilled chemicals; waste motor oil; and unused fracturing and acidizing
fluids.

(C) The term "commercial service company facility”" does not

include a station facility such as a warehouse, pipevard, or equipment storage facility
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belonging to an oil and gas operator and used solely for the support of that operator's

own activities associated with the exploration, development, or production activities.

(D) Notwithstanding subparagraphs (A) - (C) of this paragraph, the

RRC has jurisdiction over disposal of oil and gas wastes, such as waste drilling fluids

and NORM-contaminated pipe scale, in volumes greater than the incidental volumes

usually received at such facilities, that are managed at commercial service company

facilities.

(E) The RRC also has jurisdiction over wastes such as vacuum

truck rinsate and tank rinsate generated at facilities operated by oil and gas waste

haulers permitted by the RRC pursuant to 16 TAC §3.8(f) (relating to Water Protection).

(12) Mobile offshore drilling units (MODUs). MODUs are vessels capable

of engaging in drilling operations for exploring or exploiting subsea o0il, gas, or mineral

resources.

(A) The RRC and, where applicable, the EPA, the U.S. Coast Guard,

or the Texas General Land Office (GLO), have jurisdiction over discharges from an

MODU when the unit is being used in connection with activities associated with the

exploration, development, or production of oil or gas or geothermal resources, except

that upon delegation to the TCEQ of NPDES authority for discharges into surface water
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in the state of produced water, hydrostatic test water, and gas plant effluent resulting

from the activities described in Texas Water Code, §26.131(a), the TCEQ shall assume

RRC's authority under this subsection.

(B) The TCEQ and, where applicable, the EPA, the U.S. Coast Guard,

or the GLO, have jurisdiction over discharges from an MODU when the unit is being

serviced at a maintenance facility.

(C) Where applicable, the EPA, the U.S. Coast Guard, or the GLO has

jurisdiction over discharges from an MODU during transportation from shore to

exploration, development or production site, transportation between sites, and

transportation to a maintenance facility.

(e) Interagency activities.

(1) Recycling and pollution prevention.

(A) The TCEQ and the RRC encourage generators to eliminate

pollution at the source and recycle whenever possible to avoid disposal of wastes.

Questions regarding source reduction and recycling may be directed to the TCEQ

External Relations Division, or to the RRC. The TCEQ may require generators to explore

source reduction and recycling alternatives prior to authorizing disposal of any waste
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under the jurisdiction of the RRC at a facility regulated by the TCEQ: similarly, the RRC

may explore source reduction and recycling alternatives prior to authorizing disposal

of any waste under the jurisdiction of the TCEQ at a facility regulated by the RRC.

(B) The TCEQ External Relations Division and the RRC will

coordinate as necessary to maintain a working relationship to enhance the efforts to

share information and use resources more efficiently. The TCEQ External Relations

Division will make the proper TCEQ personnel aware of the services offered by the

RRC, share information with the RRC to maximize services to oil and gas operators,

and advise oil and gas operators of RRC services. The RRC will make the proper RRC

personnel aware of the services offered by the TCEQ External Relations Division, share

information with the TCEQ External Relations Division to maximize services to

industrial operators, and advise industrial operators of the TCEQ External Relations

Division services.

(2) Treatment of wastes under RRC jurisdiction at facilities authorized by

the TCEQ under Chapter 334, Subchapter K of this title (relating to Storage, Treatment,

and Reuse Procedures for Petroleum-Substance Contaminated Soil).

(A) Soils contaminated with constituents that are physically and

chemically similar to those normally found in soils at leaking underground petroleum

storage tanks from generators under the jurisdiction of the RRC are eligible for
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treatment at TCEQ regulated soil treatment facilities once alternatives for recycling

and source reduction have been explored. For the purpose of this provision, soils

containing petroleum substance(s) as defined in §334.481 of this title (relating to

Definitions) are considered to be similar, but drilling muds, acids, or other chemicals

used in oil and gas activities are not considered similar. Generators under the

jurisdiction of the RRC must meet the same requirements as generators under the

jurisdiction of the TCEQ when sending their petroleum contaminated soils to soil

treatment facilities under TCEQ jurisdiction. Those requirements are in §334.496 of

this title (relating to Shipping Procedures Applicable to Generators of Petroleum-

Substance Waste), except subsection (c) which is not applicable, and §334.497 of this

title (relating to Recordkeeping and Reporting Procedures Applicable to Generators).

RRC generators with questions on these requirements should contact the TCEQ.

(B) Generators under RRC jurisdiction should also be aware that

TCEQ regulated soil treatment facilities are required by §334.499 of this title (relating

to Shipping Requirements Applicable to Owners or Operators of Storage, Treatment, or

Disposal Facilities) to maintain documentation on the soil sampling and analytical

methods, chain-of-custody, and all analytical results for the soil received at the facility

and transported off-site or reused on-site.

(C) The RRC must specifically authorize management of

contaminated soils under its jurisdiction at facilities authorized by the TCEQ under
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Chapter 334, Subchapter K of this title (relating to Storage, Treatment, and Reuse

Procedures for Petroleum-Substance Contaminated Soil). The RRC may grant such

authorizations by rule, or on an individual basis through permits or other written

authorizations.

(D) All waste, including treated waste, subject to the jurisdiction of

the RRC and managed at facilities authorized by the TCEQ under Chapter 334,

Subchapter K of this title will remain subject to the jurisdiction of the RRC. Such

materials will be subject to RRC regulations regarding final reuse, recycling, or

disposal.

(E) TCEQ waste codes and registration numbers are not required

for management of wastes under the jurisdiction of the RRC at facilities authorized by

the TCEQ under Chapter 334, Subchapter K of this title.

(3) Processing, treatment, and disposal of wastes under RRC jurisdiction

at facilities authorized by the TCEQ.

(A) As provided in this paragraph, waste materials subject to the

jurisdiction of the RRC may be managed at solid waste facilities under the jurisdiction

of the TCEQ once alternatives for recycling and source reduction have been explored.

The RRC must specifically authorize management of wastes under its jurisdiction at
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facilities regulated by the TCEQ. The RRC may grant such authorizations by rule, or on

an individual basis through permits or other written authorizations. In addition, except

as provided in subparagraph (B) of this paragraph, the concurrence of the TCEQ is

required to manage "special waste" under the jurisdiction of the RRC at a facility

regulated by the TCEQ. The TCEQ's concurrence may be subject to specified

conditions.

(B) A facility under the jurisdiction of the TCEQ may accept,

without further individual concurrence, waste under the jurisdiction of the RRC if that

facility is permitted or otherwise authorized to accept that particular type of waste.

The phrase "that type of waste" does not specifically refer to waste under the

jurisdiction of the RRC, but rather to the waste's physical and chemical characteristics.

Management and disposal of waste under the jurisdiction of the RRC is subject to

TCEQ's rules governing both special waste and industrial waste.

(C) If the TCEQ regulated facility receiving the waste does not have

approval to accept the waste included in its permit or other authorization, individual

written concurrences from the TCEQ shall be required to manage wastes under the

jurisdiction of the RRC at TCEQ regulated facilities. Recommendations for the

management of special wastes associated with the exploration, development, or

production of oil, gas, or geothermal resources are found in TCEQ Regulatory Guidance

document RG-3. (This is required only if the TCEQ regulated facility receiving the waste
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does not have approval to accept the waste included in its permit or other

authorization provided by the TCEQ.) To obtain an individual concurrence, the waste

generator must provide to the TCEQ sufficient information to allow the concurrence

determination to be made, including the identity of the proposed waste management

facility, the process generating the waste, the quantity of waste, and the physical and

chemical nature of the waste involved (using process knowledge and/or laboratory

analysis as defined in Chapter 335, Subchapter R of this title (relating to Waste

Classification)). In obtaining TCEQ approval, generators may use their existing

knowledge about the process or materials entering it to characterize their wastes.

Material Safety Data Sheets, manufacturer's literature, and other documentation

generated in conjunction with a particular process may be used. Process knowledge

must be documented and submitted with the request for approval.

(D) Domestic septage collected from portable toilets at facilities

subject to RRC jurisdiction that is not mixed with other waste materials may be

managed at a facility permitted by the TCEQ for disposal, incineration, or land

application for beneficial use of such domestic septage waste without specific

authorization from the TCEQ or the RRC. Waste sludge subject to the jurisdiction of

the RRC may not be applied to the land at a facility permitted by the TCEQ for the

beneficial use of sewage sludge or water treatment sludge.
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(E) TCEQ waste codes and registration numbers are not required

for management of wastes under the jurisdiction of the RRC at facilities under the

jurisdiction of the TCEQ. If a receiving facility requires a TCEQ waste code for waste

under the jurisdiction of the RRC, a code consisting of the following may be provided:

(i) the sequence number "RRCT":

(ii) the appropriate form code, as specified in Chapter 335,

Subchapter R, §335.521, Appendix 3 of this title (relating to Appendices); and

(iii) the waste classification code "H" if the waste is a

hazardous oil and gas waste, or "R" if the waste is a nonhazardous oil and gas waste.

(F) If a facility requests or requires a TCEQ waste generator

registration number for wastes under the jurisdiction of the RRC, the registration

number "XXXRC" may be provided.

(G) Wastes that are under the jurisdiction of the RRC need not be

reported to the TCEQ.

(4) Management of nonhazardous wastes under TCEQ jurisdiction at

facilities regulated by the RRC.
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(A) Once alternatives for recycling and source reduction have been

explored, and with prior authorization from the RRC, the following nonhazardous

wastes subject to the jurisdiction of the TCEQ may be disposed of, other than by

injection into a Class II well, at a facility regulated by the RRC; bioremediated at a

facility regulated by the RRC (prior to reuse, recycling, or disposal); or reclaimed at a

crude oil reclamation facility regulated by the RRC: nonhazardous wastes that are

chemically and physically similar to oil and gas wastes, but excluding soils, media,

debris, sorbent pads, and other clean-up materials that are contaminated with refined

petroleum products.

(B) To obtain an individual authorization from the RRC, the waste

generator must provide the following information, in writing, to the RRC: the identity

of the proposed waste management facility, the quantity of waste involved, a

hazardous waste determination that addresses the process generating the waste and

the physical and chemical nature of the waste, and any other information that the RRC

may require. As appropriate, the RRC shall reevaluate any authorization issued

pursuant to this paragraph.

(C) Once alternatives for recycling and source reduction have been

explored, and subject to the RRC's individual authorization, the following wastes

under the jurisdiction of the TCEQ are authorized without further TCEQ approval to be
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disposed of at a facility regulated by the RRC, bioremediated at a facility regulated by

the RRC, or reclaimed at a crude oil reclamation facility regulated by the RRC:

nonhazardous bottoms from tanks used only for crude oil storage; unused and/or

reconditioned drilling and completion/workover wastes from commercial service

company facilities: used and/or unused drilling and completion/workover wastes

generated at facilities where workers in the oil and gas exploration, development, and

production industry are trained; used and/or unused drilling and

completion/workover wastes generated at facilities where materials, processes, and

equipment associated with oil and gas exploration, development, and production

operations are researched, developed, designed, and manufactured; unless other

provisions are made in the underground injection well permit used and/or unused

drilling and completion wastes (but not workover wastes) generated in connection with
the drilling and completion of Class I, Ill, and V injection wells; wastes (such as
contaminated soils, media, debris, sorbent pads, and other cleanup materials)

associated with spills of crude oil and natural gas liquids if such wastes are under the

jurisdiction of the TCEQ; and sludges from washout pits at commercial service

company facilities.

(D) Under Texas Water Code, §27.0511(g), a TCEQ permit is

required for injection of industrial or municipal waste as an injection fluid for

enhanced recovery purposes. However, under Texas Water Code, §27.0511(h), the RRC

may authorize a person to use nonhazardous brine from a desalination operation or
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nonhazardous drinking water treatment residuals as an injection fluid for enhanced

recovery purposes without obtaining a permit from the TCEQ. The use or disposal of

radioactive material under this subparagraph is subject to the applicable requirements

of Texas Health and Safety Code, Chapter 401.

(E) Under Texas Water Code, §27.026, by individual permit, general

permit, or rule, the TCEQ mayv designate a Class II disposal well that has an RRC permit

as a Class V disposal well authorized to dispose by injection nonhazardous brine from

a desalination operation and nonhazardous drinking water treatment residuals under

the jurisdiction of the TCEQ. The operator of a permitted Class II disposal well seeking

a Class V authorization must apply to TCEQ and obtain a Class V authorization prior

to disposal of nonhazardous brine from a desalination operation or nonhazardous

drinking water treatment residuals. A permitted Class II disposal well that has

obtained a Class V authorization from TCEQ under Texas Water Code, §27.026,

remains subject to the regulatory requirements of both the RRC and the TCEQ.

Nonhazardous brine from a desalination operation and nonhazardous drinking water

treatment residuals to be disposed by injection in a permitted Class II disposal well

authorized by TCEQ as a Class V injection well remain subject to the requirements of

the Texas Health and Safety Code, the Texas Water Code, and the TCEQ's rules. The

RRC and the TCEQ may impose additional requirements or conditions to address the

dual injection activity under Texas Water Code, §27.026.
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(5) Drilling in landfills. The TCEQ will notify the Oil and Gas Division of

the RRC and the landfill owner at the time a drilling application is submitted if an

operator proposes to drill a well through a landfill regulated by the TCEQ. The RRC

and the TCEQ will cooperate and coordinate with one another in advising the

appropriate parties of measures necessary to reduce the potential for the landfill

contents to cause groundwater contamination as a result of landfill disturbance

associated with drilling operations. The TCEQ requires prior written approval before

drilling of any test borings through previously deposited municipal solid waste under

§330.15 of this title (relating to General Prohibitions), and before borings or other

penetration of the final cover of a closed municipal solid waste landfill under §330.955

of this title (relating to Miscellaneous). The installation of landfill gas recovery wells

for the recovery and beneficial reuse of landfill gas is under the jurisdiction of the

TCEQ in accordance with Chapter 330, Subchapter I of this title (relating to Landfill

Gas Management). Modification of an active or a closed solid waste management unit,

corrective action management unit, hazardous waste landfill cell, or industrial waste

landfill cell by drilling or penetrating into or through deposited waste may require

prior written approval from TCEQ. Such approval may require a new authorization

from TCEQ or modification or amendment of an existing TCEQ authorization.

(6) Coordination of actions and cooperative sharing of information.
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(A) In the event that a generator or transporter disposes, without

proper authorization, of wastes regulated by the TCEQ at a facility permitted by the

RRC, the TCEQ is responsible for enforcement actions against the generator or

transporter, and the RRC is responsible for enforcement actions against the disposal

facility. In the event that a generator or transporter disposes, without proper

authorization, of wastes regulated by the RRC at a facility permitted by the TCEQ, the

RRC is responsible for enforcement actions against the generator or transporter, and

the TCEQ is responsible for enforcement actions against the disposal facility.

(B) The TCEQ and the RRC agree to cooperate with one another by

sharing information. Employees of either agency who receive a complaint or discover,

in the course of their official duties, information that indicates a violation of a statute,

regulation, order, or permit pertaining to wastes under the jurisdiction of the other

agency, will notify the other agency. In addition, to facilitate enforcement actions, each

agency will share information in its possession with the other agency if requested by

the other agency to do so.

(C) The TCEQ and the RRC agree to work together at allocating

respective responsibilities. To the extent that jurisdiction is indeterminate or has yet to
be determined, the TCEQ and the RRC agree to share information and take appropriate

investigative steps to assess jurisdiction.
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(D) For items not covered by statute or rule, the TCEQ and the RRC

will collaborate to determine respective responsibilities for each issue, project, or

project type.

(E) The staff of the RRC and the TCEQ shall coordinate as

necessary to attempt to resolve any disputes regarding interpretation of this MOU and

disputes regarding definitions and terms of art.

(7) Groundwater.

(A) Notice of groundwater contamination. Under Texas Water

Code, §26.408, effective September 1, 2003, the RRC must submit a written notice to

the TCEQ of any documented cases of groundwater contamination that may affect a

drinking water well.

(B) Groundwater protection letters. The RRC provides letters of

recommendation concerning groundwater protection.

(i) For recommendations related to normal drilling

operations, shot holes for seismic surveys, and cathodic protection wells, the RRC

provides geologic interpretation identifying fresh water zones, base of usable-quality

water (generally less than 3,000 mg/L total dissolved solids, but may include higher
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levels of total dissolved solids if identified as currently being used or identified by the

Texas Water Development Board as a source of water for desalination), and include

protection depths recommended by the RRC. The geological interpretation may include

groundwater protection based on potential hydrological connectivity to usable-quality

water.

(ii) For recommendations related to injection, the RRC

provides geologic interpretation of the base of the underground source of drinking

water. The term "underground source of drinking water" is defined in 40 Code of

Federal Regulations §146.3 (Federal Register, Volume 46, June 24, 1980).

(8) Emergency and spill response.

(A) The TCEQ and the RRC are members of the state's Emergency

Management Council. The TCEQ is the state's primary agency for emergency support

during response to hazardous materials and oil spill incidents. The TCEQ is

responsible for state-level coordination of assets and services, and will identify and

coordinate staffing requirements appropriate to the incident to include investigative

assignments for the primary and support agencies.

(B) Contaminated soil and other wastes that result from a spill

must be managed in accordance with the governing statutes and regulations adopted
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bv the agency responsible for the activity that resulted in the spill. Coordination of

issues of spill notification, prevention, and response shall be addressed in the State of

Texas Qil and Hazardous Substance Spill Contingency Plan and may be addressed

further in a separate Memorandum of Understanding among these agencies and other

appropriate state agencies.

(C) The agency (TCEQ or RRC) that has jurisdiction over the

activity that resulted in the spill incident will be responsible for measures necessary to

monitor, document, and remediate the incident.

(i) The TCEQ has jurisdiction over certain inland oil spills,

all hazardous-substance spills, and spills of other substances that may cause pollution.

(ii) The RRC has jurisdiction over spills or discharges from

activities associated with the exploration, development, or production of crude oil, gas,

and geothermal resources, and discharges from brine mining or surface mining.

(D) If TCEQ or RRC field personnel receive spill notifications or

reports documenting improperly managed waste or contaminated environmental

media resulting from a spill or discharge that is under the jurisdiction of the other

agency, they shall refer the issue to the other agency. The agency that has jurisdiction

over the activity that resulted in the improperly managed waste, spill, discharge, or
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contaminated environmental media will be responsible for measures necessary to

monitor, document, and remediate the incident.

(9) Anthropogenic carbon dioxide storage. In determining the proper

permitting agency in regard to a particular permit application for a carbon dioxide

geologic storage project, the TCEQ and the RRC will coordinate by any appropriate

means to review proposed locations, geologic settings, reservoir data, and other

jurisdictional criteria specified in Texas Water Code, §27.041.

(f) Radioactive material.

(1) Radioactive substances. Under the Texas Health and Safety Code,

§401.011, the TCEQ has jurisdiction to regulate and license:

(A) the disposal of radioactive substances;

(B) the processing or storage of low-level radioactive waste or

NORM waste from other persons, except oil and gas NORM waste;

(C) the recovery or processing of source material;
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(D) the processing of by-product material as defined by Texas

Health and Safety Code, §401.003(3)(B); and

(E) sites for the disposal of low-level radioactive waste, by-product

material, or NORM waste.

(2) NORM waste.

(A) Under Texas Health and Safety Code, §401.415, the RRC has

jurisdiction over the disposal of NORM waste that constitutes, is contained in, or has

contaminated oil and gas waste. This waste material is called "oil and gas NORM

waste." Oil and gas NORM waste may be generated in connection with the exploration,

development, or production of oil or gas.

(B) Under Texas Health and Safety Code, §401.412, the TCEQ has

jurisdiction over the disposal of NORM that is not oil and gas NORM waste.

(C) The term "disposal” does not include receipt, possession, use,

processing, transfer, transport, storage, or commercial distribution of radioactive

materials, including NORM. These non-disposal activities are under the jurisdiction of

the Texas Department of State Health Services under Texas Health and Safety Code,

§401.011(a).
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(3) Drinking water residuals. A person licensed for the commercial

disposal of NORM waste from public water systems may dispose of NORM waste only

bv injection into a Class I injection well permitted under Chapter 331 of this title

(relating to Underground Injection Control) that is specifically permitted for the

disposal of NORM waste.

(4) Management of radioactive tracer material.

(A) Radioactive tracer material is subject to the definition of low-

level radioactive waste under Texas Health and Safety Code, §401.004, and must be

handled and disposed of in accordance with the rules of the TCEQ and the Department

of State Health Services.

(B) Exemption. Under Texas Health and Safety Code, §401.106, the

TCEQ may grant an exemption by rule from a licensing requirement if the TCEQ finds

that the exemption will not constitute a significant risk to the public health and safety

and the environment.

(5) Coordination with the Texas Radiation Advisory Board. The RRC and

the TCEQ will consider recommendations and advice provided by the Texas Radiation

Advisory Board that concern either agency's policies or programs related to the
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development, use, or regulation of a source of radiation. Both agencies will provide

written response to the recommendations or advice provided by the advisory board.

(6) Uranium exploration and mining.

(A) Under Texas Natural Resources Code, Chapter 131, the RRC has

jurisdiction over uranium exploration activities.

(B) Under Texas Natural Resources Code, Chapter 131, the RRC has

jurisdiction over uranium mining, except for in situ recovery processes.

(C) Under Texas Water Code, §27.0513, the TCEQ has jurisdiction

over injection wells used for uranium mining.

(D) Under Texas Health and Safety Code, §401.2625, the TCEQ has

jurisdiction over the licensing of source material recovery and processing or for

storage, processing, or disposal of by-product material.

(g) Effective date. This Memorandum of Understanding, as of its July 15, 2020

May11.2020, effective date, shall supersede the prior Memorandum of Understanding

among the agencies, dated May 1, 2012.




7 TAC §109.7

The Texas State Securities Board proposes an amendment to
§109.7, concerning Secondary Trading Exemption under the
Texas Securities Act, §5.0. The proposal would update the
"manual exemption" contained in §5.0 of the Act. Included in
§5.0 is the requirement that certain information about the issuer
appear in either a recognized securities manual or on a form
(133.5 or 133.6) filed with the Securities Commissioner. The
definition of "recognized securities manual" in subsection (e)
would be amended to remove S&P Capital IQ Standard Corpo-
rations Descriptions. S&P ceased publication of its manual as
of May 2, 2016. At this time, all the time-sensitive information
appearing in this publication has become outdated and would
no longer serve to meet the requirements of §5.0.

Clint Edgar, Deputy Securities Commissioner, and Emily Diaz
and Shaun Yarroll, Assistant Directors, Registration Division,
have determined that for the first five-year period the proposed
amendment is in effect there will be no foreseeable fiscal impli-
cations for state or local government as a result of enforcing or
administering the proposed amendment.

Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that
for each year of the first five years the proposed amendment is
in effect the public benefit expected as a result of adoption of
the proposed amendment will be that registered dealers relying
upon the securities exemption contained in §5.0 for secondary
market sales will have been apprised of the manuals recognized
by the Board for purposes of the exemption. There will be no
adverse economic effect on micro- or small businesses or ru-
ral communities. Since the proposed amendment will have no
adverse economic effect on micro- or small businesses or rural
communities, preparation of an economic impact statement and
a regulatory flexibility analysis is not required. There is no antici-
pated economic cost to persons who are required to comply with
the amendment as proposed. There is no anticipated impact on
local employment.

Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that
for the first five-year period the proposed amendment is in ef-
fect: it does not create or eliminate a government program; it
does not require the creation or elimination of existing employee
positions; it does not require an increase or decrease in future
legislative appropriations to this agency; it does not require an
increase or decrease in fees paid to this agency; it does not in-
crease or decrease the number of individuals subject to the rule's
applicability; and it does not positively or negatively affect the
state's economy. Additionally, the proposed amendment does
not create a new regulation, or expand, limit, or repeal an exist-
ing regulation.

Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tion in the Texas Register. Written comments should be submit-
ted to Marlene K. Sparkman, General Counsel, State Securities
Board, P.O. Box 13167, Austin, Texas 78711-3167 or faxed to
(512) 305-8336. Comments may also be submitted electroni-
cally to proposal@ssb.texas.gov. In order to be considered by
the Board at adoption, comments must be received no later than
30 days following publication.

The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-

tions; defining terms; classifying securities, persons, and matters
within its jurisdiction; and prescribing different requirements for
different classes.

The proposal affects Texas Civil Statutes, Article 581-5.0.

$109.7.  Secondary Trading Exemption under the Texas Securities
Act, §5.0.

(a) - (d) (No change.)

() The term "recognized securities manual" as used in the
Texas Securities Act, §5.0(9)(c), is limited to [the S&P Capital
1Q Standard Corporation Deseriptions;] Best Insurance Reports
Life-Health, any Mergent's Manual, and the OTC Markets Group Inc.
website (www.otcmarkets.com) for a company that is currently or
has recently been quoted on the OTCQX or OTCQB markets. This
designation encompasses both print and electronic data and includes
periodic supplements to these publications. The information provided
in the recognized securities manual must contain the information
specified in subsection (d) of this section. All information provided
must be current. The time for determining whether the entries are
current is at the date of the particular sale, not the date the manual
listings are published. If a listing is not continually updated, the
exemption would not be available once the published balance sheet
becomes more than 18 months old.

(f) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 14,
2020.

TRD-202000608

Travis J. lles

Securities Commissioner

State Securities Board

Earliest possible date of adoption: March 29, 2020
For further information, please call: (512) 305-8303

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3.
16 TAC §3.30

The Railroad Commission of Texas proposes amendments to
§3.30, relating to Memorandum of Understanding between the
Railroad Commission of Texas (RRC) and the Texas Commis-
sion on Environmental Quality (TCEQ). The amendments are
proposed to implement changes made by House Bill 2230 and
House Bill 2771 from the 84th and 86th Texas Legislative Ses-
sions, respectively. The proposed amendments also update the
definition of underground source of drinking water.

OIL AND GAS DIVISION

The memorandum of understanding (MOU) between the TCEQ
and the RRC was last amended in May 2012. Proposed amend-
ments in subsection (a)(4) and subsection (g) update the appli-
cable dates of MOU amendments. The proposed effective date
of May 11, 2020, in subsection (g) may change depending on
the date of RRC adoption of the proposed amendments.
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House Bill 2230 (84th Legislature, 2015) enacted Texas Water
Code, Section 27.026, to allow dual authorization of Class Il and
Class V injection wells for the disposal of nonhazardous brine
from a desalination operation, or nonhazardous drinking water
treatment residuals (DWTR), under the jurisdiction of the TCEQ,
into a Class Il injection well permitted by the RRC. House Bill
2230 allows the TCEQ to authorize by individual permit, by gen-
eral permit, or by rule, a Class V injection well for the disposal
of such brine or DWTR in a Class Il well permitted by the RRC.
Proposed new subsection (e)(4)(E) implements the dual author-
ity granted by House Bill 2230.

House Bill 2771 (86th Legislature, 2019) amended Texas Water
Code, Section 26.131, to transfer to TCEQ the RRC's responsi-
bilities relating to regulation of discharges into surface water in
the state, as defined in 30 TAC §307.3(70) (relating to Definitions
and Abbreviations), of produced water, hydrostatic test water,
and gas plant effluent resulting from the exploration, production
and development of oil, natural gas, or geothermal resources.
House Bill 2771 authorizes the transfer of responsibilities from
the RRC to the TCEQ after TCEQ receives approval from the
United States Environmental Protection Agency (EPA) to supple-
ment or amend TCEQ's Texas Pollutant Discharge Elimination
System (TPDES) program to include authority over these dis-
charges. House Bill 2771 also establishes September 1, 2021,
as the deadline for TCEQ to submit its request to the EPA to sup-
plement or amend the TPDES program to include delegation of
National Pollutant Discharge Elimination System (NPDES) per-
mit authority for discharges of produced water, hydrostatic test
water, and gas plant effluent.

Amendments proposed to implement House Bill 2771 are found
in subsection (b)(1)(B), (b)(2)(B), and (d)(12)(A). The definition of
"produced water" proposed in subsection (b)(1)(B)(i) is based on
TCEQ's proposed definition of that term as published in the Jan-
uary 10, 2020, issue of the Texas Register in proposed amend-
ments to 30 TAC §305.541.

Amendments proposed in subsection (e)(1) correct references
to the TCEQ Small Business and Environmental Assistance
(SBEA) Division, which is now the TCEQ External Relations
Division.

Finally, proposed amendments in §3.30(e)(7)(B)(ii) update the
definition of "underground source of drinking water" to reference
the definition in 40 Code of Federal Regulations §146.3.

The RRC notes that the proposed amendments to the MOU
merely clarify the respective jurisdictions of the RRC and TCEQ
and the amendments do not have a direct fiscal impact. How-
ever, the statutory changes that prompted the proposed amend-
ments modify the authority of each agency, and the fiscal effect
of these modifications is described in the following paragraphs.

Leslie Savage, Chief Geologist, Oil and Gas Division, has de-
termined that for each year of the first five years after TCEQ
receives approval to supplement or amend its TPDES program
and assumes responsibility for discharges of produced water, hy-
drostatic test water, and gas plant effluent and the amendments
as proposed are in full effect, the RRC's Oil and Gas Regulation
and Cleanup Fund would have revenue decreases of $225,000
from revenue currently collected by the RRC for processing ap-
plications that will be now be processed by the TCEQ under
House Bill 2771. Also, transferring responsibilities from the RRC
to TCEQ would result in a decrease of RRC salary and operating
expenses of $188,178 each year. There will be no fiscal effect
on local government.

Ms. Savage has determined that for the first five years the pro-
posed amendments are in full effect, the primary public benefit
will be a better understanding of the responsibilities of the RRC
and the TCEQ, as well as compliance with applicable state law.

Ms. Savage has determined that for each year of the first five
years that the amendments will be in full effect, there will be no
economic costs for persons required to comply as a result of
adoption of the proposed amendments. The proposed amend-
ments update the MOU between the RRC and the TCEQ, and
do not impose any new requirements on the regulated industry.

The RRC has determined that the proposed amendments to
§3.30 will not have an adverse economic effect on rural commu-
nities, small businesses or micro businesses. As noted above,
there is no anticipated additional cost for any person required
to comply with the proposed amendments. Therefore, the RRC
has not prepared the economic impact statement or the regu-
latory flexibility analysis pursuant to Texas Government Code
§2006.002.

The RRC has also determined that the proposed amendments
will not affect a local economy. Therefore, the RRC has not pre-
pared a local employment impact statement pursuant to Texas
Government Code §2001.022.

The RRC has determined that the amendments do not meet the
statutory definition of a major environmental rule as set forth in
Texas Government Code, §2001.0225(a); therefore, a regula-
tory analysis conducted pursuant to that section is not required.

During the first five years that the rules would be in full effect,
the proposed amendments would not: create or eliminate a gov-
ernment program; require an increase or decrease in future leg-
islative appropriations; create a new regulation; increase or de-
crease the number of individuals subject to the rule's applicabil-
ity; expand, limit, or repeal an existing regulation; or affect the
state's economy. As noted above, the proposed amendments to
the MOU merely clarify the respective jurisdictions of the RRC
and TCEQ and the amendments do not have a direct fiscal im-
pact. However, the statutory changes from House Bill 2771 cre-
ate positions at the TCEQ and eliminate approximately 2.5 FTEs
at the RRC. Also pursuant to House Bill 2771, application pro-
cessing fees currently collected by the RRC will be collected by
the TCEQ.

The proposed rulemaking is subject to the Texas Coastal Man-
agement Program (CMP) in accordance with the Coastal Coor-
dination Act, Texas Natural Resources Code, §§33.201 et seq.,
and therefore must be consistent with all applicable CMP goals
and policies. In accordance with the Coastal Coordination Act
implementation rules, 31 TAC §505.22, the RRC reviewed the
proposed rules and has determined that the proposed rulemak-
ing is consistent with the applicable CMP goals and policies.

CMP goals applicable to the proposed rule include protecting,
preserving, restoring, and enhancing the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas (CN-
RAs) and ensuring sound management of all coastal resources
by allowing for compatible economic development and multiple
human uses of the coastal zone. CMP policies applicable to the
proposed rule include policies for discharges of wastewater from
oil and gas exploration and production.

The proposed rulemaking is consistent with the above goals and
policies by requiring wastewater discharges from oil and gas ex-
ploration and production facilities to comply with federal effluent
limitation guidelines to protect water resources.

PROPOSED RULES February 28, 2020 45 TexReg 1291



Promulgation and enforcement of the rule will not violate or ex-
ceed any standards identified in the applicable CMP goals and
policies because the proposed rule is consistent with these CMP
goals and policies and the rule does not create or have a direct
or significant adverse effect on any CNRAs.

Written comments on the consistency of this rulemaking with
CMP goals may be submitted according the comment procedure
addressed below.

Comments on the proposed amendments may be submitted to
Rules Coordinator, Office of General Counsel, Railroad Com-
mission of Texas, P.O. Box 12967, Austin, Texas 78711-2967;
online at www.rrc.texas.gov/general-counsel/rules/com-
ment-form-for-proposed-rulemakings; or by electronic mail to
rulescoordinator@rrc.texas.gov. The RRC will accept com-
ments until 12:00 noon on Monday, March 30, 2020. The
RRC finds that this comment period is reasonable because
the proposal and an online comment form will be available
on the RRC's website more than two weeks prior to Texas
Register publication of the proposal, giving interested persons
additional time to review, analyze, draft, and submit comments.
The RRC cannot guarantee that comments submitted after the
deadline will be considered. For further information, call Ms.
Savage at (512) 463-7308. The status of RRC rulemakings
in progress is available at www.rrc.texas.gov/general-coun-
sel/rules/proposed-rules. Once received, all comments are
posted on the RRC's website at https://rrc.texas.gov/gen-
eral-counsel/rules/proposed-rules. If you submit a comment and
do not see the comment posted at this link within three business
days of submittal, please call the Office of General Counsel at
(512) 463-7149. The RRC has safeguards to prevent emailed
comments from getting lost; however, your operating system's
or email server's settings may delay or prevent receipt.

The RRC proposes the amendments to 16 TAC §3.30 under: (1)
Texas Water Code §26.131, which transfers the responsibilities
relating to regulation of discharges of produced water, hydro-
static test water and gas plant effluent into surface water in the
state from the RRC to the TCEQ; (2) Texas Water Code Chapter
27, which authorizes the RRC to adopt and enforce rules relating
to injection wells and, specifically, Texas Water Code §27.026,
as amended by House Bill 2230, which requires the RRC and
TCEQ by rule to amend the MOU to implement the statutory
changes related to disposal of nonhazardous brine from a de-
salination operation or nonhazardous drinking water treatment
residuals (DWTR); (3) Texas Natural Resources Code, §81.052,
which authorizes the RRC to adopt all necessary rules for gov-
erning persons and their operations under the jurisdiction of the
RRC; and (4) Texas Natural Resources Code, §85.201, which
authorizes the RRC to make and enforce rules for the conserva-
tion of oil and gas and prevention of waste of oil and gas.

Statutory authority: Water Code §§26.131 and 27.026, and Nat-
ural Resources Code §§81.052 and 85.201.

Cross reference to statute: Water Code Chapters 26 and 27;
Natural Resources Code Chapters 81 and 85.

$3.30.  Memorandum of Understanding between the Railroad Com-
mission of Texas (RRC) and the Texas Commission on Environmental
Quality (TCEQ).

(a) Need for agreement. Several statutes cover persons and
activities where the respective jurisdictions of the RRC and the TCEQ
may intersect. This rule is a statement of how the agencies implement
the division of jurisdiction.

(1)-(3) (No change.)

(4) The original MOU between the agencies adopted pur-
suant to House Bill 1407 (67th Legislature, 1981) became effective
January 1, 1982. The MOU was revised effective December 1, 1987,
May 31, 1998, August 30, 2010, and again on May 1, 2012 [August 30,
2010], to reflect legislative clarification of the Railroad Commission's
jurisdiction over oil and gas wastes and the Texas Natural Resource
Conservation Commission's (the combination of the Texas Water Com-
mission, the Texas Air Control Board, and portions of the Texas De-
partment of Health) jurisdiction over industrial and hazardous wastes.

(5) The agencies have determined that the revised MOU
that became effective on May 1, 2012 [August 30, 2040], should again
be revised to further clarify jurisdictional boundaries and to reflect leg-
islative changes in agency responsibility.

(b) General agency jurisdictions.

(1) Texas Commission on Environmental Quality (TCEQ)
(the successor agency to the Texas Natural Resource Conservation
Commission).

(A) (No change.)
(B) Water quality.

(i) Discharges under Texas Water Code, Chapter 26.
Under the Texas Water Code, Chapter 26, the TCEQ has jurisdiction
over discharges into or adjacent to water in the state, except for dis-
charges regulated by the RRC. Upon delegation from the United States
Environmental Protection Agency to the TCEQ of authority to issue
permits for discharges into surface water in the state of produced wa-
ter, hydrostatic test water, and gas plant effluent resulting from the ac-
tivities described in Texas Water Code §26.131(a), the TCEQ has sole
authority to issue permits for those discharges. For the purposes of
TCEQ's implementation of Texas Water Code, §26.131,"produced wa-
ter" is defined as all wastewater associated with oil and gas exploration,
development, and production activities, except hydrostatic test water
and gas plant effluent, that is discharged into water in the state, includ-
ing waste streams regulated by 40 CFR Part 435.

(ii) Discharge permits existing on the effective date
of EPA's delegation to TCEQ of NPDES permit authority for discharges
of produced water, hydrostatic test water, and gas plant effluent. RRC
permits issued prior to TCEQ delegation of NPDES authority shall re-
main effective until revoked or expired. Amendment or renewal of
such permits on or after the effective date of delegation shall be pur-
suant to TCEQ's TPDES authority. The TPDES permit will supersede
and replace the RRC permit. For facilities that have both an RRC
permit and an EPA permit, TCEQ will issue the TPDES permit upon
amendment or renewal of the RRC or EPA permit, whichever occurs
first.

(iii)  Discharge applications pending on the effective
date of EPA's delegation to TCEQ of NPDES permit authority for dis-
charges of produced water, hydrostatic test water, and gas plant efflu-
ent. TCEQ shall assume authority for discharge applications pending
at the time TCEQ receives delegation from EPA. The RRC will pro-
vide TCEQ the permit application and any other relevant information
necessary to administratively and technically review and process the
applications. TCEQ will review and process these pending applica-
tions in accordance with TPDES requirements.

(iv) [6D] Storm water. TCEQ has jurisdiction over
storm water discharges that are required to be permitted pursuant to Ti-
tle 40 Code of Federal Regulations (CFR) Part 122.26, except for dis-
charges regulated by the RRC. Discharge of storm water regulated by
TCEQ may be authorized by an individual Texas Pollutant Discharge
Elimination System (TPDES) permit or by a general TPDES permit.
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These storm water permits may also include authorizations for certain
minor types of non-storm water discharges.

(1) Storm water associated with industrial activi-
ties. The TCEQ regulates storm water discharges associated with cer-
tain industrial activities under individual TPDES permits and under the
TPDES Multi-Sector General Permit, except for discharges associated
with industrial activities under the jurisdiction of the RRC.

(II) Storm water associated with construction ac-
tivities. The TCEQ regulates storm water discharges associated with
construction activities, except for discharges from construction activi-
ties under the jurisdiction of the RRC.

(III) Municipal storm water discharges. The
TCEQ has jurisdiction over discharges from regulated municipal
storm sewer systems (MS4s).

(IV) Combined storm water. Except with regard
to storage of oil, when a portion of a site is regulated by the TCEQ,
and a portion of a site is regulated by the EPA and RRC, storm water
authorization must be obtained from the TCEQ for the portion(s) of
the site regulated by the TCEQ, and from the EPA and the RRC, as
applicable, for the RRC regulated portion(s) of the site. Discharge of
storm water from a facility that stores both refined products intended
for off-site use and crude oil in aboveground tanks is regulated by the
TCEQ.

(v) [GiD)] State water quality certification. Under the
Clean Water Act (CWA) Section 401 (33 U.S.C. Section 1341), the
TCEQ performs state water quality certifications for activities that re-
quire a federal license or permit and that may result in a discharge to
waters of the United States, except for those activities regulated by the
RRC.

(vi) [6v)] Commercial brine extraction and evapo-
ration. Under Texas Water Code, §26.132, the TCEQ has jurisdic-
tion over evaporation pits operated for the commercial production of
brine water, minerals, salts, or other substances that naturally occur in
groundwater and that are not regulated by the RRC.

(C) (No change.)

(2) Railroad Commission of Texas (RRC).
(A) (No change.)
(B) Water quality.

(i) Discharges. Under Texas Natural Resources
Code, Title 3, and Texas Water Code, Chapter 26, the RRC regulates
discharges from activities associated with the exploration, develop-
ment, or production of oil, gas, or geothermal resources, including
transportation of crude oil and natural gas by pipeline, and from
solution brine mining activities, except that on delegation to the TCEQ
of NPDES authority for discharges into surface water in the state of
produced water, hydrostatic test water, and gas plant effluent result-
ing from the activities described in Texas Water Code §26.131(a),
the TCEQ has sole authority to issue permits for those discharges.
Discharges regulated by the RRC into or adjacent to water in the
state shall not cause a violation of the water quality standards. While
water quality standards are established by the TCEQ, the RRC has the
responsibility for enforcing any violation of such standards resulting
from activities regulated by the RRC. Texas Water Code, Chapter 26,
does not require that discharges regulated by the RRC comply with
regulations of the TCEQ that are not water quality standards. The
TCEQ and the RRC may consult as necessary regarding application
and interpretation of Texas Surface Water Quality Standards.

(i) - (iii)) (No change.)

(C) (No change.)
(¢) (No change.)

(d) Jurisdiction over waste from specific activities.

(1)-(11) (No change.)

(12) Mobile offshore drilling units (MODUs). MODUs are
vessels capable of engaging in drilling operations for exploring or ex-
ploiting subsea oil, gas, or mineral resources.

(A) The RRC and, where applicable, the EPA, the U.S.
Coast Guard, or the Texas General Land Office (GLO), have jurisdic-
tion over discharges from an MODU when the unit is being used in con-
nection with activities associated with the exploration, development,
or production of oil or gas or geothermal resources, except that upon
delegation to the TCEQ of NPDES authority for discharges into sur-
face water in the state of produced water, hydrostatic test water, and
gas plant effluent resulting from the activities described in Texas Water
Code, §26.131(a), the TCEQ shall assume RRC's authority under this
subsection.

(B) - (C) (No change.)
(e) Interagency activities.
(1) Recycling and pollution prevention.

(A) The TCEQ and the RRC encourage generators to
eliminate pollution at the source and recycle whenever possible to
avoid disposal of [selid] wastes. Questions regarding source reduc-
tion and recycling may be directed to the TCEQ External Relations
[Small Business and Environmental Assistance (SBEA)] Division,
or to the RRC. The TCEQ may require generators to explore source
reduction and recycling alternatives prior to authorizing disposal of
any waste under the jurisdiction of the RRC at a facility regulated
by the TCEQ); similarly, the RRC may explore source reduction and
recycling alternatives prior to authorizing disposal of any waste under
the jurisdiction of the TCEQ at a facility regulated by the RRC.

(B) The TCEQ External Relations [SBEA] Division
and the RRC will coordinate as necessary to maintain a working rela-
tionship to enhance the efforts to share information and use resources
more efficiently. The TCEQ External Relations [SBEA] Division
will make the proper TCEQ personnel aware of the services offered
by the RRC, share information with the RRC to maximize services
to oil and gas operators, and advise oil and gas operators of RRC
services. The RRC will make the proper RRC personnel aware of the
services offered by the TCEQ External Relations [SBEA] Division,
share information with the TCEQ External Relations [SBEA] Division
to maximize services to industrial operators, and advise industrial
operators of the TCEQ External Relations [SBEA| Division services.

(2) - (3) (No change.)

(4) Management of nonhazardous wastes under TCEQ ju-
risdiction at facilities regulated by the RRC.

(A) - (D) (No change.)

(E) Under Texas Water Code, §27.026, by individual
permit, general permit, or rule, the TCEQ may designate a Class 11
disposal well that has an RRC permit as a Class V disposal well autho-
rized to dispose by injection nonhazardous brine from a desalination
operation and nonhazardous drinking water treatment residuals under
the jurisdiction of the TCEQ. The operator of a permitted Class II dis-
posal well seeking a Class V authorization must apply to TCEQ and
obtain a Class V authorization prior to disposal of nonhazardous brine
from a desalination operation or nonhazardous drinking water treat-
ment residuals. A permitted Class II disposal well that has obtained a

PROPOSED RULES February 28, 2020 45 TexReg 1293



Class V authorization from TCEQ under Texas Water Code, §27.026,
remains subject to the regulatory requirements of both the RRC and the
TCEQ. Nonhazardous brine from a desalination operation and nonhaz-
ardous drinking water treatment residuals to be disposed by injection
in a permitted Class II disposal well authorized by TCEQ as a Class V
injection well remain subject to the requirements of the Texas Health
and Safety Code, the Texas Water Code, and the TCEQ's rules. The
RRC and the TCEQ may impose additional requirements or conditions
to address the dual injection activity under Texas Water Code, §27.026.

(5) - (6) (No change.)
(7) Groundwater.

(A) (No change.)

(B) Groundwater protection letters. The RRC provides
letters of recommendation concerning groundwater protection.

(i) (No change.)
(i) For recommendations related to injection [in
a nen-predueing zene]|, the RRC provides geologic interpretation
of the base of the underground source of drinking water. The term
"underground source of drinking water" [Underground seuree of
drinking water] is defined in 40 Code of Federal Regulations §146.3
(Federal Register, Volume 46, June 24, 1980) [as an aquifer or its
in which the groundwater contains fewer than 10,000 milligrams per

(8)-(9) (No change.)

(f) (No change.)

(g) Effective date. This Memorandum of Understanding, as
of its May 11, 2020 [May 1; 2042], effective date, shall supersede the
prior Memorandum of Understanding among the agencies, dated May
1, 2012 [August 30; 2040].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 11,
2020.

TRD-202000573

Haley Cochran

Rules Attorney, Office of General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: March 29, 2020
For further information, please call: (512) 475-1295

¢ ¢ ¢

PART 2. PUBLIC UYTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELE(IRIC SERVICE
PROVIDERS

SUBCHAPTER 1.
DISTRIBUTION

TRANSMISSION AND

DIVISION 2. TRANSMISSION AND

DISTRIBUTION APP
ELECTRIC UTILITIE
16 TAC §25.227

The Public Utility Commissi
the repeal of 16 Texas Adny
lating to Electric Utility Servi
proposed repeal will implem
Regulatory Act (PURA) ena
the 86th Legislative Sessio

L ICABLE TO ALL
S

bn of Texas (commission) proposes
nistrative Code (TAC) §25.227, re-
ce for Public Retail Customers. The
ent amendments to the Public Utility
fted in House Bill (HB) 2263 during
. HB 2263 removed provisions in

PURA which authorized thejcommissioner of the General Land

Office to make electricity sal
Growth Impact Statement

The agency provides the fol
statement for the proposed

es directly to public retail customers.

owing governmental growth impact
rule repeal, as required by Texas

Government Code §2001.0221. The agency has determined

that for each year of the fir

5t five years that the proposed rule

repeal is in effect, the following statements will apply:

(1) the proposed rule repedl will not create a government pro-

gram and will not eliminate &

government program, but will elim-

inate provisions in the comrhission's rules related to a program

eliminated by HB 2263;
(2) implementation of the p

oposed rule repeal will not require

the creation of new employge positions and will not require the

elimination of existing empl

(3) implementation of the p

yee positions;
oposed rule repeal will not require

an increase and will not require a decrease in future legislative

appropriations to the agency;

(4) the proposed rule repeal
not require a decrease in fe

(5) the proposed rule repea

will not require an increase and will
°s paid to the agency;

will not create a new regulation;

(6) the proposed rule will repeal an existing regulation;

(7) the proposed rule repea
viduals subject to the rule's

(8) the proposed rule repeal

will not change the number of indi-
Bpplicability; and

will not affect this state's economy.

Fiscal Impact on Small and|Micro-Businesses and Rural Com-

munities

There is no adverse econorpic effect anticipated for small busi-

nesses, micro-businesses,
implementing the proposed

or rural communities as a result of
rule. Accordingly, no economic im-

pact statement or regulatory| flexibility analysis is required under
Texas Government Code §2006.002(c).

Takings Impact Analysis
The commission has deter

ined that the proposed rule repeal

will not be a taking of privatejproperty as defined in chapter 2007
of the Texas Government Cpde.

Fiscal Impact on State and | ocal Government

Paula Mueller, Rules Directbr, has determined that for the first
five-year period the proposef rule repeal is in effect, there will be
no fiscal implications for the ptate or for units of local government
under Texas Government Qode §2001.024(a)(4) as a result of
enforcing or administering the sections.

Public Benefits
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--create or eliminate a gove

--require the creation of ney
tion of existing employee pg

--require an increase or dec
tions to the agency;

--require an increase or deg
--create a new regulation;
--expand, limit or repeal an

rnment program;

employee positions or the elimina-
sitions;
ease in future legislative appropria-

rease in fees paid to the agency;

existing regulation;

--increase or decrease the
rule's applicability; or

umber of individuals subject to the

--positively or adversely affdct the state's economy.

Comments on the propo

| may be submitted to Chelsea

(d) The Commission may fassess an additional administrative

penalty of up to two times that asse
this section if the residential servic
violations.

The agency certifies that legal

Tsed under subsections (b) and (c) of
company has a history of previous

counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority

to adopt.

Filed with the Office of the Sedretary of State on February 13,

2020.

TRD-202000606

Chelsea Buchholtz

Executive Director

Texas Real Estate Commission

Buchholtz, Executive Directpbr, Texas Real Estate Commission,
P.O. Box 12188, Austin, Jexas 78711-2188 or via email to
general.counsel@trec.texad.gov. The deadline for comments is
30 days after publication in fhe Texas Register.

The amendments are propoged under Texas Occupations Code,

§1303.051, which authoriz
sion to adopt and enforce ru
1303.

The statute affected by this g
Chapter 1303. No other stat
proposed amendments.

$539.140.  Schedule of Admi

(a) The administrative
into consideration all of the cri

(b) An administrative
lation per day may be assessed
of the Texas Occupations and

(1) 22 TAC §539.9

s the Texas Real Estate Commis-
es necessary to administer Chapter

roposal is Texas Occupations Code,
Lte, code or article is affected by the

istrative Penallties.

penalties set forth in this section take
eria listed in §1303.355(c) of the Act.

benalty range of $100 - $1,500 per vio-
for violations of the following sections
\dministrative Codes:

1(b) [§539-137(b)];

@
3)
“)
®)
(6)
0

(¢) An administrative
lation per day may be assessed
Occupations and Administrati

(1) §1303.052
(2) §1303.101;
(3) §1303.151;
(4) §1303.153;
(5) §1303.352(a)(2
(6) §1303.202(a);
(7) §1303.202(b);
(8) §1303.052; and
(9) 22 TAC §539.8

§1303.352(a)(
22 TAC §539.4
22 TAC §539.4
22 TAC §539.4
22 TAC §539.4

§1303.352(a)(;t;

4
5;
6; and
D.

benalty range of $500 - $5,000 per vio-
for the following violations of the Texas
e Codes:

- (6);

Earliest possible date of adoption: March 29, 2020
For further information, please call: [512) 936-3284

¢ 4 ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 7. MEMORANDA OF
UNDERSTANDING

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes to repeal §7.117 and adopt
new §7.117.

Background and Summary of the Factual Basis for the Proposed
Rules

This rulemaking would implement House Bill (HB) 2230 (84th
Texas Legislature, 2015) which enacted Texas Water Code
(TWC), §27.026, and HB 2771 (86th Texas Legislature, 2019)
which amended TWC, §26.131.

This rulemaking proposes to repeal §7.117, which adopts by ref-
erence the Memorandum of Understanding (MOU) between the
Railroad Commission of Texas (RRC) and the Texas Commis-
sion on Environmental Quality (TCEQ) as codified in the RRC
Oil and Gas Division rules at 16 TAC §3.30. This rulemaking
would also adopt the current text of the MOU under new §7.117
and amend the text of the current MOU (in 16 TAC §3.30) to im-
plement HB 2230 and HB 2771.

Historically, the text of the MOU has been codified in the RRC
Oil and Gas Division rules at 16 TAC §3.30 and the TCEQ has
adopted the MOU by reference at §7.117. The TCEQ and the
RRC have collaborated on proposed changes to the current
MOU which are required by HB 2230 and HB 2771. The TCEQ
understands that the RRC intends to conduct simultaneous
rulemaking to amend the MOU at 16 TAC §3.30.

The RRC and the TCEQ agree that both agencies intend that the
MOU at 16 TAC §3.30, once amended, and the MOU proposed
at §7.117 would include the same substantive explanations of ju-
risdiction and requirements. The TCEQ acknowledges that there
will be some minor stylistic differences.

The MOU is the result of collaboration between TCEQ and the
RRC. The current MOU described in 16 TAC §3.30 has been in
effect since 1982 and has been amended several times. The
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current MOU describes the general jurisdiction of the TCEQ and
the RRC regarding water quality and waste. Several statutes
cover persons and activities where respective jurisdiction of the
RRC and the TCEQ may intersect. The current MOU is a state-
ment of how the TCEQ and RRC implement the division of ju-
risdiction. The MOU delineates general agency jurisdictions re-
garding: solid waste; water quality; oil and gas waste; injection
wells; hazardous waste; interagency activities, and radioactive
material.

In addition to current language, as required by HB 2771, the
amended MOU would describe the transfer of RRC's respon-
sibilities to TCEQ relating to regulation of discharges into sur-
face water in the state of produced water, hydrostatic test wa-
ter, and gas plant effluent resulting from the exploration, pro-
duction and development of oil, natural gas, or geothermal re-
sources. This transfer of responsibilities would occur upon the
United States Environmental Protection Agency (EPA) approval
of TCEQ's request to amend or supplement its Texas Pollutant
Discharge Elimination System (TPDES) program.

HB 2230 allows the TCEQ to authorize by individual permit, by
general permit, or by rule, a Class V injection well for the disposal
of nonhazardous brine or drinking water residuals in a Class Il
well permitted by the RRC. The proposed MOU would imple-
ment the dual authority granted by HB 2230. The proposed MOU
would allow the TCEQ to authorize by individual permit, general
permit, or rule, a Class V injection well for the disposal of non-
hazardous brine from a desalination operation, or nonhazardous
drinking water treatment residuals (DWTR), under the jurisdic-
tion of the TCEQ, into a Class Il injection well permitted by the
RRC.

Section Discussion

§7.117, Memorandum of Understanding between the Railroad
Commission of Texas and the Texas Commission on Environ-
mental Quality

The commission proposes to repeal the current language
in §7.117 and simultaneously proposes to adopt new MOU
language regarding the division of jurisdiction between the
RRC and the TCEQ. The proposed rulemaking would incorpo-
rate the MOU as it currently exists in 16 TAC §3.30, with the
amendments required by HB 2771 and HB 2230. The TCEQ is
proposing to repeal and adopt new language to ensure TCEQ
has completed all necessary requirements for the delegation
package before requesting approval from the EPA for delegation
of National Pollutant Discharge Elimination System (NPDES)
permit authority for discharge of produced water, hydrostatic
test water, and gas plant effluent.

Throughout this rule the reference to Small Business and En-
vironmental Assistance (SBEA) has been replaced with TCEQ
External Relations Division.

Proposed new subsection (a) would provide for the reason the
MOU is needed. Additionally, subsection (a)(4) would amend the
reference to effective dates of the MOU and subsection (a)(5)
would amend the reference to the current MOU.

Proposed new subsection (b) would provide for the general
agency jurisdictions. Additionally, proposed new subsection
(b)(1)(B)(i) - (iii) and (2)(B)(i) would amend current language to
reflect the transfer of the RRC's responsibilities to the TCEQ
relating to regulation of discharges into surface water in the
state of produced water, hydrostatic test water, and gas plant
effluent resulting from the exploration, production and develop-

ment of oil, natural gas, or geothermal resources. This transfer
of responsibilities would occur upon the EPA approval of the
TCEQ's request to amend or supplement its TPDES program.

Proposed new subsection (c) would provide the definition of haz-
ardous waste and identify exemptions from classifications as
hazardous waste for certain oil and gas waste.

Proposed new subsection (d) would describe the jurisdiction
over waste from specific activities including: drilling, operation,
and plugging of wells associated with the exploration, devel-
opment or production of oil, gas, or geothermal resources;
field treatment of produced fluids; storage of oil; underground
hydrocarbon storage; underground natural gas storage; trans-
portation of crude oil or natural gas; reclamation plants; refining
of oil; natural gas or natural gas liquids procession plants
(including gas fractionation facilities) and pressure maintenance
or repressurizing plants; manufacturing processes; commercial
service company facilities and training facilities; and mobile
offshore drilling units.

Additionally, proposed new subsection (d)(12)(A) and (C) would
amend current language to reflect the transfer of the RRC's re-
sponsibilities to the TCEQ relating to regulation of discharges
into surface water in the state of produced water resulting from
the exploration, production and development of oil, natural gas,
or geothermal resources. This transfer of responsibilities would
occur upon the EPA approval of the TCEQ's request to amend
or supplement its TPDES program.

Proposed new subsection (e) would describe interagency ac-
tivities including: recycling and pollution prevention; treatment
of waste under RRC jurisdiction at facilities authorized by the
TCEQ under 30 TAC Chapter 334, Subchapter K; processing,
treatment, and disposal of wastes under RRC jurisdiction at fa-
cilities authorized by the TCEQ; management of nonhazardous
waste under TCEQ jurisdiction at facilities regulated by the RRC;
drilling at landfills; coordination of actions and cooperative shar-
ing of information; groundwater; emergency and spill response;
and anthropogenic carbon dioxide storage.

Proposed new subsection (e)(1)(A) would amend current MOU
language to delete the term "solid" as a modifier of the term
"waste" to clarify that generators of solid waste and oil and gas
waste are encouraged to recycle whenever possible to avoid dis-
posal. Additionally, proposed new subsection (e)(4)(E) would
amend current MOU language to reflect the TCEQ's authority to
authorize by individual permit, general permit, or rule, a Class V
injection well for the disposal of nonhazardous brine from a de-
salination operation, or nonhazardous DWTR, under the jurisdic-
tion of the TCEQ, by injection in a Class Il injection well permitted
by the RRC. Additionally, subsection (e)(7)(B)(ii) would add the
citation to the Code of Federal Regulations for the definition of
"underground source of drinking water."

Proposed new subsection (f) would describe the jurisdiction of
TCEQ and RRC to regulate and license various types of radioac-
tive materials.

Proposed new subsection (g) reflects the effective date of the
MOU and would amend current language to reflect the new ef-
fective date.

Fiscal Note: Costs to State and Local Government

Jené Bearse, Analyst in the Budget and Planning Division, de-
termined that for the first five-year period after the proposed
rulemaking is in effect, fiscal implications are anticipated for the
agency and other state governmental entities as a result of ad-
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ministration or enforcement of the proposed rule. After TCEQ
receives approval to assume responsibility for discharges of pro-
duced water, hydrostatic test water, and gas plant effluent, the
Legislative Budget Board estimated a revenue decrease to the
RRC's Qil and Gas Regulation Account of $225,000 each year
from the revenue that was collected through the processing of
applications.

With the implementation of the program at TCEQ, oil and gas
facilities that discharge produced water, hydrostatic test water,
or gas plant effluent would become subject to TCEQ's state au-
thority to issue discharge permits and would become subject to
TCEQ's existing authority to collect application fees and annual
water quality fees. TCEQ has identified 529 facilities would be
subject to this program. The application fee for these state per-
mits range from $1,250 for minor facilities to $2,050 for major
facilities. However, for the purpose of this analysis, all are con-
sidered minor facilities. These permits last five years. The total
estimated revenue in permit application fees is $661,250 on a
five-year cycle.

The annual water quality fee for these permits varies depend-
ing on the discharge flow and the pollutant concentrations. For
general permits, the fee is $100 per year. The average annual
water quality fee for an industrial wastewater permit is $8,435.
The agency estimates the total revenue from these facilities for
the water quality fees would be $336,290 per year.

The General Appropriations Act (86th Texas Legislature, 2019)
authorized funding to cover the costs upon delegation of the pro-
gram as detailed in HB 2771. Article X, Section 18.28, reduces
the employees at the RRC by 2.5 full-time employees for a de-
crease in salary and operating expenses of $188,178 per year.
The rider authorizes nine new employees at TCEQ to imple-
ment the program and conduct investigations to determine com-
pliance with wastewater permits. The rider authorizes funding
up to $431,406. The agency estimates the costs would continue
annually in future years.

The agency does not expect any significant fiscal implications
from the adoption of the proposed rulemaking to implement HB
2330.

No fiscal implications are anticipated for units of local govern-
ment.

This rulemaking addresses necessary changes in order to im-
plement HB 2230 and HB 2771.

Public Benefits and Costs

Ms. Bearse determined that for each year of the first five years
the proposed rulemaking is in effect, the public benefit antici-
pated will be a better understanding of the responsibilities of
TCEQ and the RRC and compliance with state law. The pro-
posed rulemaking is not anticipated to result in additional signif-
icant fiscal implications for businesses or individuals.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required
because the proposed rulemaking does not adversely affect a
local economy in a material way for the first five years that the
proposed rulemaking is in effect.

Rural Communities Impact Assessment

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect

rural communities in a material way for the first five years that
the proposed rulemaking is in effect. The rulemaking would ap-
ply statewide and have the same effect in rural communities as
in urban communities.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the
proposed rulemaking for the first five-year period the proposed
rulemaking is in effect.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is not
required because the proposed rulemaking does not adversely
affect a small or micro-business in a material way for the first five
years the proposed rulemaking is in effect.

Government Growth Impact Statement

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create a government program but does
transfer of duties as authorized by state law. This transfer will
affect the future legislative appropriations to each agency; how-
ever, there will be a decrease in costs to the RRC and an in-
crease to the TCEQ. As authorized in the General Appropria-
tions Act, the proposed rulemaking does require the creation of
new employee positions at TCEQ and reduces employee posi-
tions at RRC. The proposed rulemaking will increase fees paid
to the TCEQ and reduce fees paid to RRC. The proposed rule-
making does not expand existing regulation, nor does it increase
the number of individuals subject to its applicability. During the
first five years, the proposed rulemaking should not impact pos-
itively or negatively the state's economy.

Draft Regulatory Impact Analysis Determination

The commission reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking action is
not subject to Texas Government Code, §2001.0225, because it
does not meet the definition of a "Major environmental rule" as
defined in that statute. "Major environmental rule" is defined as
a rule, the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. This rulemaking does not adversely affect
in a material way the economy, a section of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state.

The proposed MOU is the result of collaboration between TCEQ
and the RRC. The current MOU described in 16 TAC §3.30 has
been in effect since 1982 and has been amended several times.
The current MOU also describes the general jurisdiction of the
TCEQ and the RRC regarding water quality and waste.

This rulemaking would implement HB 2230 (84th Texas Legis-
lature, 2015) which enacted TWC, §27.026, and HB 2771 (86th
Texas Legislature, 2019) which amended TWC, §26.131.

The proposed MOU would also describe the transfer of RRC's
responsibilities to TCEQ relating to regulation of discharges into
surface water in the state of produced water, hydrostatic test wa-
ter, and gas plant effluent resulting from the exploration, pro-
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duction and development of oil, natural gas, or geothermal re-
sources. This transfer of responsibilities would occur upon the
EPA's approval of TCEQ's request to amend or supplement its
TPDES program. The proposed MOU would also reflect the
TCEQ's authority to authorize by individual permit, general per-
mit, or rule, a Class V injection well for the disposal of non-
hazardous brine from a desalination operation, or nonhazardous
DWTR, under the jurisdiction of the TCEQ, into a Class Il injec-
tion well permitted by the RRC.

Therefore, the commission finds that this rulemaking is not a
"Major environmental rule."

Furthermore, the rulemaking does not meet any of the four
applicability requirements listed in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225, only
applies to a state agency's adoption of a major environmental
rule that: 1) exceeds a standard set by federal law, unless
the rule is specifically required by state law; 2) exceeds an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceeds a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopts a rule solely under the general
powers of the agency instead of under a specific state law.

Specifically, the rulemaking does not exceed a standard set by
federal law, rather it implements state law. Also, the rulemak-
ing does not exceed an express requirement of state law nor
a requirement of a delegation agreement. Finally, the rulemak-
ing was not developed solely under the general powers of the
agency; but under HB 2230, which enacted TWC, §27.026, and
HB 2771, which amended TWC, §26.131. Under Texas Gov-
ernment Code, §2001.0225, only a "Major environmental rule"
requires a regulatory impact analysis. Because the proposed
rulemaking does not constitute a "Major environmental rule," a
regulatory impact analysis is not required.

Written comments on the Draft Regulatory Impact Analysis De-
termination may be submitted to the contact person at the ad-
dress listed under the Submittal of Comments section of this pre-
amble.

Takings Impact Assessment

The commission performed an assessment of this rule in accor-
dance with Texas Government Code, §2007.043. The proposed
MOU is the result of collaboration between TCEQ and the RRC.
The current MOU described in 16 TAC §3.30 has been in effect
since 1982 and has been amended several times. The current
MOU also describes the general jurisdiction of the TCEQ and
the RRC regarding water quality and waste.

This rulemaking would implement HB 2230 (84th Texas Legis-
lature, 2015) which enacted TWC, §27.026, and HB 2771 (86th
Texas Legislature, 2019) which amended TWC, §26.131.

The specific purpose of this rulemaking is to repeal §7.117 and
adopt new §7.117 incorporating the current MOU codified in 16
TAC §3.30 and the changes required by HB 2771 and HB 2230.
HB 2771 relates to regulation of discharges into surface water in
the state of produced water, hydrostatic test water, and gas plant
effluent resulting from the exploration, production and develop-
ment of oil, natural gas, or geothermal resources. This transfer
of responsibility will occur upon the EPA's approval of TCEQ's
request to amend or supplement its TPDES program.

HB 2230 describes how the TCEQ may authorize by individual
permit, general permit, or rule, a Class V injection well for the

disposal of nonhazardous brine from a desalination operation,
or nonhazardous drinking water residuals, under the jurisdiction
of the TCEQ, into a Class Il injection well permitted by the RRC.

This rulemaking will impose no burdens on private real property
because the proposed rulemaking neither relates to, nor has any
impact on the use or enjoyment of private real property, and there
is no reduction in the value of private real property as a result of
this rulemaking.

Consistency with the Coastal Management Program

The commission reviewed the proposed rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the
proposed rules are not subject to the Texas Coastal Manage-
ment Program.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on March 23, 2020, at 10:00 a.m., Building E, Room 201S,
at the commission's central office located at 12100 Park 35 Cir-
cle. The hearing is structured for the receipt of oral or written
comments by interested persons. Individuals may present oral
statements when called upon in order of registration. Open dis-
cussion will not be permitted during the hearing; however, com-
mission staff members will be available to discuss the proposal
30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services, at (512) 239-1802
or 1-800-RELAY-TX (TDD). Requests should be made as far in
advance as possible.

Submittal of Comments

Written comments on this rule may be submitted to Patricia
Durén, MC 205, Office of Legal Services, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. Electronic comments
may be submitted at: https://www6.tceq.texas.gov/rules/ecom-
ments/. File size restrictions may apply to comments being
submitted via the eComments system. All comments should
reference Rule Project Number 2020-016-007-LS. The com-
ment period closes on March 30, 2020. Copies of the proposed
rulemaking can be obtained from the commission's website
at https://www.tceq.texas.gov/rules/propose_adopt.html.  For
further information, please contact Kathy Humphreys, Environ-
mental Law Division, (512) 239-3417.

30 TAC §7.117
Statutory Authority

The repeal is proposed under Texas Water Code (TWC), §5.102,
which establishes the general authority of the commission nec-
essary to carry out its jurisdiction; TWC, §5.103, which estab-
lishes that the commission, by rule, shall establish and approve
all general policy of the commission; TWC, §5.104, which estab-
lishes the authority of the commission to enter memoranda of
understanding with any other state agency and adopt by rule the
memoranda of understanding; TWC, §5.105, which establishes
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the general authority of the commission to adopt rules necessary
to carry out its powers and duties under the TWC and other laws
of this state; TWC, §26.011, which establishes that the commis-
sion shall establish the level of quality to be maintained in and
control the quality of the water in the state; TWC, §26.121, which
establishes the authority of the commission to issue discharge
permits; TWC, §26.131 which establishes the duties of the Rail-
road Commission of Texas (RRC); TWC, §27.011, which estab-
lishes the commission's authority to issue permits for injection
wells; TWC, §27.019, which establishes the commission's au-
thority to adopt rules under TWC, Chapter 27; TWC, §27.026,
which establishes the authority of the RRC and the TCEQ to en-
ter an MOU by rule to implement House Bill (HB) 2230; TWC,
§27.049, which establishes the authority of the RRC and the
TCEQ to comply with TWC, Chapter 27 by entering MOU by
amending or entering new MOU by rule; Texas Health and Safety
Code (THSC), §401.001, which establishes the TCEQ's jurisdic-
tion over regulation and licensing of radioactive materials and
substances; and THSC, §401.069, which establishes the author-
ity for the TCEQ to enter Memoranda of Understanding with state
agencies by rule.

This rulemaking would implement HB 2230 (84th Texas Legisla-
ture, 2015), which enacted TWC, §27.026, and HB 2771 (86th
Texas Legislature, 2019), which amended TWC, §26.131.

§7.117.  Memorandum of Understanding between the Railroad Com-
mission of Texas and the Texas Commission on Environmental Quality.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 13,
2020.

TRD-202000597

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: March 29, 2020
For further information, please call: (512) 239-6087

14 ¢ 14
30 TAC §7.117
Statutory Authority

The rule is proposed under Texas Water Code (TWC), §5.102,
which establishes the general authority of the commission nec-
essary to carry out its jurisdiction; TWC, §5.103, which estab-
lishes that the commission, by rule, shall establish and approve
all general policy of the commission; TWC, §5.104, which estab-
lishes the authority of the commission to enter memoranda of
understanding with any other state agency and adopt by rule the
memoranda of understanding; TWC, §5.105, which establishes
the general authority of the commission to adopt rules necessary
to carry out its powers and duties under the TWC and other laws
of this state; TWC, §26.011, which establishes that the commis-
sion shall establish the level of quality to be maintained in and
control the quality of the water in the state; TWC, §26.121, which
establishes the authority of the commission to issue discharge
permits; TWC, §26.131, which establishes the duties of the Rail-
road Commission of Texas (RRC); TWC, §27.011, which estab-
lishes the commission's authority to issue permits for injection
wells; TWC, §27.019, which establishes the commission's au-
thority to adopt rules under TWC, Chapter 27; TWC, §27.026,

which establishes the authority of the RRC and the TCEQ to en-
ter an MOU by rule to implement House Bill (HB) 2230; TWC,
§27.049, which establishes the authority of the RRC and the
TCEQ to comply with TWC, Chapter 27 by entering MOU by
amending or entering new MOU by rule; Texas Health and Safety
Code (THSC), §401.001, which establishes the TCEQ's jurisdic-
tion over regulation and licensing of radioactive materials and
substances; and THSC, §401.069, which establishes the author-
ity for the TCEQ to enter Memoranda of Understanding with state
agencies by rule.

This rulemaking would implement HB 2230 (84th Texas Legisla-
ture, 2015), which enacted TWC, §27.026, and HB 2771 (86th
Texas Legislature, 2019), which amended TWC, §26.131.

§7.117.  Memorandum of Understanding between the Railroad Com-
mission of Texas (RRC) and the Texas Commission on Environmental

Quality (TCEQ).

(a) Need for agreement. Several statutes cover persons and
activities where the respective jurisdictions of the RRC and the TCEQ
may intersect. This rule is a statement of how the agencies implement
the division of jurisdiction.

(1)  Section 10 of House Bill 1407, 67th Legislature, 1981,
which appeared as a footnote to the Texas Solid Waste Disposal Act,
Texas Civil Statutes, Article 4477-7, provides as follows: On or before
January 1, 1982, the Texas Department of Water Resources, the Texas
Department of Health, and the Railroad Commission of Texas shall
execute a memorandum of understanding that specifies in detail these
agencies' interpretation of the division of jurisdiction among the agen-
cies over waste materials that result from or are related to activities
associated with the exploration for and the development, production,
and refining of oil or gas. The agencies shall amend the memorandum
of understanding at any time that the agencies find it to be necessary.

(2) Texas Health and Safety Code, §401.414, relating to
Memoranda of Understanding, requires the Railroad Commission of
Texas and the Texas Commission on Environmental Quality to adopt a
memorandum of understanding (MOU) defining the agencies' respec-
tive duties under Texas Health and Safety Code, Chapter 401, relating
to radioactive materials and other sources of radiation. Texas Health
and Safety Code, §401.415, relating to oil and gas naturally occurring
radioactive material (NORM) waste, provides that the Railroad Com-
mission of Texas shall issue rules on the management of oil and gas
NORM waste, and in so doing shall consult with the Texas Natural Re-
source Conservation Commission (now TCEQ) and the Department of
Health (now Department of State Health Services) regarding protection
of the public health and the environment.

(3)  Texas Water Code, Chapters 26 and 27, provide that the
Railroad Commission and TCEQ collaborate on matters related to dis-
charges, surface water quality, groundwater protection, underground
injection control and geologic storage of carbon dioxide. Texas Water
Code, §27.049, relating to Memorandum of Understanding, requires
the RRC and TCEQ to adopt a new MOU or amend the existing MOU
to reflect the agencies' respective duties under Texas Water Code, Chap-
ter 27, Subchapter C-1 (relating to Geologic Storage and Associated
Injection of Anthropogenic Carbon Dioxide).

(4)  The original MOU between the agencies adopted pur-
suant to HB 1407 (67th Legislature, 1981) became effective January
1, 1982. The MOU was revised effective December 1, 1987, May 31,
1998, August 30, 2010, and again on May 1, 2012, to reflect legisla-
tive clarification of the Railroad Commission's jurisdiction over oil and
gas wastes and the Texas Natural Resource Conservation Commission's
(the combination of the Texas Water Commission, the Texas Air Con-
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trol Board, and portions of the Texas Department of Health) jurisdiction

tain industrial activities under individual TPDES permits and under the

over industrial and hazardous wastes.

(5) The agencies have determined that the revised MOU
that became effective on May 1, 2012, should again be revised to fur-
ther clarify jurisdictional boundaries and to reflect legislative changes

TPDES Multi-Sector General Permit, except for discharges associated
with industrial activities under the jurisdiction of the RRC.

(II)  Storm water associated with construction
activities. The TCEQ regulates storm water discharges associated

in agency responsibility.

(b)  General agency jurisdictions.

(1) Texas Commission on Environmental Quality (TCEQ)
(the successor agency to the Texas Natural Resource Conservation

Commission).

(A) Solid waste. Under Texas Health and Safety Code,
Chapter 361, §§361.001 - 361.754, the TCEQ has jurisdiction over
solid waste. The TCEQ's jurisdiction encompasses hazardous and non-
hazardous, industrial and municipal, solid wastes.

(B)  Water quality.

(i)  Discharges under Texas Water Code, Chapter 26.
Under the Texas Water Code, Chapter 26, the TCEQ has jurisdiction
over discharges into or adjacent to water in the state, except for dis-
charges regulated by the RRC. Upon delegation from the United States
Environmental Protection Agency to the TCEQ of authority to issue

with construction activities, except for discharges from construction
activities under the jurisdiction of the RRC.

(III)  Municipal storm water discharges. The
TCEQ has jurisdiction over discharges from regulated municipal
storm sewer systems (MS4s).

(IV)  Combined storm water. Except with regard
to storage of oil, when a portion of a site is regulated by the TCEQ,
and a portion of a site is regulated by the EPA and RRC, storm water
authorization must be obtained from the TCEQ for the portion(s) of
the site regulated by the TCEQ, and from the EPA and the RRC, as
applicable, for the RRC regulated portion(s) of the site. Discharge of
storm water from a facility that stores both refined products intended
for off-site use and crude oil in aboveground tanks is regulated by the

TCEQ.

(v)  State water quality certification. Under the
Clean Water Act (CWA) Section 401 (33 U.S.C. Section 1341), the

permits for discharges into surface water in the state of produced wa-

TCEQ performs state water quality certifications for activities that

ter, hydrostatic test water, and gas plant effluent resulting from the ac-

require a federal license or permit and that may result in a discharge

tivities described in Texas Water Code, §26.131(a), the TCEQ has sole

to waters of the United States, except for those activities regulated by

authority to issue permits for those discharges. For the purposes of

the RRC.

TCEQ's implementation of Texas Water Code, §26.131,"produced wa-
ter" is defined as all wastewater associated with oil and gas exploration,
development, and production activities, except hydrostatic test water
and gas plant effluent, that is discharged into water in the state, includ-
ing waste streams regulated by 40 CFR Part 435.

(ii)  Discharge permits existing on the effective date
of EPA's delegation to TCEQ of NPDES permit authority for discharges
of produced water, hydrostatic test water, and gas plant effluent. RRC
permits issued prior to TCEQ delegation of NPDES authority shall re-
main effective until revoked or expired. Amendment or renewal of
such permits on or after the effective date of delegation shall be pur-
suant to TCEQ's TPDES authority. The TPDES permit will supersede
and replace the RRC permit. For facilities that have both an RRC
permit and an EPA permit, TCEQ will issue the TPDES permit upon

(vi) Commercial brine extraction and evaporation.
Under Texas Water Code, §26.132, the TCEQ has jurisdiction over
evaporation pits operated for the commercial production of brine water,
minerals, salts, or other substances that naturally occur in groundwater
and that are not regulated by the RRC.

(C)  Injection wells. Under the Texas Water Code,
Chapter 27, the TCEQ has jurisdiction to regulate and authorize
the drilling, construction, operation, and closure of injection wells
unless the activity is subject to the jurisdiction of the RRC. Injection
wells under TCEQ's jurisdiction are identified in §331.11 of this title
(relating to Classification of Injection Wells) and include:

(i) Class I injection wells for the disposal of haz-
ardous, radioactive, industrial or municipal waste that inject fluids be-

amendment or renewal of the RRC or EPA permit, whichever occurs

low the lower-most formation which within 1/4 mile of the wellbore

first.

(iii)  Discharge applications pending on the effective
date of EPA's delegation to TCEQ of NPDES permit authority for dis-

contains an underground source of drinking water;

(i)  Class III injection wells for the extraction of
minerals including solution mining of sodium sulfate, sulfur, potash,

charges of produced water, hydrostatic test water, and gas plant efflu-

phosphate, copper, uranium and the mining of sulfur by the Frasch

ent. TCEQ shall assume authority for discharge applications pending

process;

at the time TCEQ receives delegation from EPA. The RRC will pro-
vide TCEQ the permit application and any other relevant information
necessary to administratively and technically review and process the
applications. TCEQ will review and process these pending applica-
tions in accordance with TPDES requirements.

(iv)  Storm water. TCEQ has jurisdiction over
stormwater discharges that are required to be permitted pursuant to
Title 40 Code of Federal Regulations (CFR) Part 122.26, except for
discharges regulated by the RRC. Discharge of storm water regulated
by TCEQ may be authorized by an individual Texas Pollutant Dis-
charge Elimination System (TPDES) permit or by a general TPDES
permit. These storm water permits may also include authorizations for
certain minor types of non-storm water discharges.

(I)  Storm water associated with industrial activ-
ities. The TCEQ regulates storm water discharges associated with cer-

(iii)  Class IV injection wells for the disposal of haz-
ardous or radioactive waste which inject fluids into or above formations
that contain an underground source of drinking water; and

(iv)  Class V injection wells that are not under the
jurisdiction of the RRC, such as aquifer remediation wells, aquifer
recharge wells, aquifer storage wells, large capacity septic systems,
storm water drainage wells, salt water intrusion barrier wells, and
closed loop geothermal wells.

(2) Railroad Commission of Texas (RRC).
(A) Oil and gas waste.

(i) Under Texas Natural Resources Code, Title 3,
and Texas Water Code, Chapter 26, wastes (both hazardous and non-
hazardous) resulting from activities associated with the exploration, de-
velopment, or production of oil or gas or geothermal resources, includ-
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ing storage, handling, reclamation, gathering, transportation, or distri-

tants, including sediment, in storm water to help ensure protection of

bution of crude oil or natural gas by pipeline, prior to the refining of

surface water quality during storm events.

such oil or prior to the use of such gas in any manufacturing process
or as a residential or industrial fuel, are under the jurisdiction of the
RRC, except as noted in clause (ii) of this subparagraph. These wastes
are termed "oil and gas wastes." In compliance with Texas Health and
Safety Code, §361.025 (relating to exempt activities), a list of activi-
ties that generate wastes that are subject to the jurisdiction of the RRC
is found at 16 TAC §3.8(a)(30) (relating to Water Protection) and at
§335.1 of this title (relating to Definitions), which contains a defini-
tion of "activities associated with the exploration, development, and
production of oil or gas or geothermal resources." Under Texas Health
and Safety Code, §401.415, the RRC has jurisdiction over the disposal
of oil and gas naturally occurring radioactive material (NORM) waste
that constitutes, is contained in, or has contaminated oil and gas waste.

(i)  Hazardous wastes arising out of or incidental to

(lI)  Storm water associated with construction
activities. Where required by federal law, discharges of storm water

associated with construction activities under the RRC's jurisdiction

must be authorized by the EPA and the RRC, as applicable. Activities

under RRC jurisdiction include construction of a facility that, when

completed, would be associated with the exploration, development, or

production of oil or gas or geothermal resources, such as a well site;

treatment or storage facility; underground hydrocarbon or natural gas

storage facility; reclamation plant; gas processing facility; compressor

station; terminal facility where crude oil is stored prior to refining and

at which refined products are stored solely for use at the facility; a

carbon dioxide geologic storage facility under the jurisdiction of the

RRC; and a gathering, transmission, or distribution pipeline that will

transport crude oil or natural gas, including natural gas liquids, prior

activities associated with gasoline plants, natural gas or natural gas lig-

to refining of such oil or the use of the natural gas in any manufac-

uids processing plants or reservoir pressure maintenance or repressur-

turing process or as a residential or industrial fuel. The RRC also

izing plants are subject to the jurisdiction of the TCEQ until the RRC is

has jurisdiction over storm water from land disturbance associated

authorized by EPA to administer RCRA. When the RRC is authorized

with a site survey that is conducted prior to construction of a facility

by EPA to administer RCRA, jurisdiction over such hazardous wastes

that would be regulated by the RRC. Under 33 U.S.C. §1342(1)(2)

will transfer from the TCEQ to the RRC.
(B)  Water quality.

(i) _ Discharges. Under Texas Natural Resources

and §1362(24), EPA cannot require a permit for discharges of storm

water from "field activities or operations associated with {oil and

gas} exploration, production, processing, or treatment operations, or

transmission facilities, including activities necessary to prepare a site

Code, Title 3, and Texas Water Code, Chapter 26, the RRC regulates

for drilling and for the movement and placement of drilling equipment,

discharges from activities associated with the exploration, develop-

whether or not such field activities or operations may be considered

ment, or production of oil, gas, or geothermal resources, including

to be construction activities" unless the discharge is contaminated

transportation of crude oil and natural gas by pipeline, and from

by contact with any overburden, raw material, intermediate product,

solution brine mining activities, except that on delegation to the TCEQ

finished product, byproduct, or waste product located on the site

of NPDES authority for discharges into surface water in the state of

of the facility. Under 16 TAC §3.8 (relating to Water Protection),

produced water, hydrostatic test water, and gas plant effluent result-

the RRC prohibits operators from causing or allowing pollution of

ing from the activities described in Texas Water Code, §26.131(a),

surface or subsurface water. Operators are encouraged to implement

the TCEQ has sole authority to issue permits for those discharges.

and maintain BMPs to minimize discharges of pollutants, including

Discharges regulated by the RRC into or adjacent to water in the

sediment, in storm water during construction activities to help ensure

state shall not cause a violation of the water quality standards. While

protection of surface water quality during storm events.

water quality standards are established by the TCEQ, the RRC has the
responsibility for enforcing any violation of such standards resulting
from activities regulated by the RRC. Texas Water Code, Chapter 26,
does not require that discharges regulated by the RRC comply with
regulations of the TCEQ that are not water quality standards. The
TCEQ and the RRC may consult as necessary regarding application
and interpretation of Texas Surface Water Quality Standards.

(i)  Storm water. When required by federal law, au-
thorization for storm water discharges that are under the jurisdiction of
the RRC must be obtained through application for a National Pollutant
Discharge Elimination System (NPDES) permit with the EPA and au-
thorization from the RRC, as applicable.

(1) Storm water associated with industrial activ-

(III)  Municipal storm water discharges. Storm
water discharges from facilities regulated by the RRC located within

an MS4 are not regulated by the TCEQ. However, a municipality may

regulate storm water discharges from RRC sites into their MS4.

(IV)  Combined storm water. Except with regard
to storage of oil, when a portion of a site is regulated by the RRC and

the EPA, and a portion of a site is regulated by the TCEQ, storm water

authorization must be obtained from the EPA and the RRC, as appli-

cable, for the portion(s) of the site under RRC jurisdiction and from

the TCEQ for the TCEQ regulated portion(s) of the site. Discharge of

storm water from a terminal facility where crude oil is stored prior to

refining and at which refined products are stored solely for use at the

facility is under the jurisdiction of the RRC.

ities. Where required by federal law, discharges of storm water associ-
ated with facilities and activities under the RRC's jurisdiction must be
authorized by the EPA and the RRC, as applicable. Under 33 U.S.C.
§1342(1)(2) and §1362(24), EPA cannot require a permit for discharges
of storm water from "field activities or operations associated with {oil
and gas} exploration, production, processing, or treatment operations,
or transmission facilities" unless the discharge is contaminated by con-
tact with any overburden, raw material, intermediate product, finished

(iii)  State water quality certification. The RRC per-
forms state water quality certifications, as authorized by the Clean Wa-

ter Act (CWA) Section 401 (33 U.S.C. Section 1341) for activities that

require a federal license or permit and that may result in any discharge

to waters of the United States for those activities regulated by the RRC.

(C) Injection wells. The RRC has jurisdiction over the
drilling, construction, operation, and closure of the following injection

product, byproduct, or waste product located on the site of the facil-

wells.

ity. Under 16 TAC §3.8 (relating to Water Protection), the RRC pro-
hibits operators from causing or allowing pollution of surface or sub-
surface water. Operators are encouraged to implement and maintain
Best Management Practices (BMPs) to minimize discharges of pollu-

(i)  Disposal wells. The RRC has jurisdiction under
Texas Water Code, Chapter 27, over injection wells used to dispose

of oil and gas waste. Texas Water Code, Chapter 27, defines "oil and

gas waste" to mean "waste arising out of or incidental to drilling for or
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producing of oil, gas, or geothermal resources, waste arising out of or
incidental to the underground storage of hydrocarbons other than stor-

(3) A partial list of wastes associated with oil, gas, and
geothermal exploration, development, and production that are con-

age in artificial tanks or containers, or waste arising out of or inciden-

sidered exempt from hazardous waste regulation under RCRA can

tal to the operation of gasoline plants, natural gas processing plants, or

be found in EPA's "Regulatory Determination for Oil and Gas and

pressure maintenance or repressurizing plants. The term includes but

Geothermal Exploration, Development and Production Wastes," 53

is not limited to salt water, brine, sludge, drilling mud, and other liquid

FedReg 25,446 (July 6, 1988). A further explanation of the exemption

or semi-liquid waste material." The term "waste arising out of or inci-

can be found in the "Clarification of the Regulatory Determination

dental to drilling for or producing of oil, gas, or geothermal resources"

for Wastes from the Exploration, Development and Production of

includes waste associated with transportation of crude oil or natural gas

Crude Oil, Natural Gas and Geothermal Energy, " 58 FedReg 15,284

by pipeline pursuant to Texas Natural Resources Code, §91.101.

(ii)  Enhanced recovery wells. The RRC has juris-
diction over wells into which fluids are injected for enhanced recovery
of oil or natural gas.

(iti)  Brine mining. Under Texas Water Code,
§27.036, the RRC has jurisdiction over brine mining and may issue

(March 22, 1993). The exemption codified at 40 CFR §261.4(b)(5)
and discussed in the Regulatory Determination has been, and may
continue to be, clarified in subsequent guidance issued by the EPA.

(d)  Jurisdiction over waste from specific activities.

(1) Drilling, operation, and plugging of wells associated
with the exploration, development, or production of oil, gas, or

permits for injection wells.

(iv)  Geologic storage of carbon dioxide. Under
Texas Water Code, §27.011 and §27.041, and subject to the review of
the legislature based on the recommendations made in the preliminary
report described by Section 10, Senate Bill No. 1387, Acts of the
81st Legislature, Regular Session (2009), the RRC has jurisdiction
over geologic storage of carbon dioxide in, and the injection of carbon
dioxide into, a reservoir that is initially or may be productive of oil,
gas, or geothermal resources or a saline formation directly above or
below that reservoir and over a well used for such injection purposes
regardless of whether the well was initially completed for that purpose
or was initially completed for another purpose and converted.

(v)  Hydrocarbon storage. The RRC has jurisdiction

geothermal resources. Wells associated with the exploration, devel-
opment, or production of oil, gas, or geothermal resources include
exploratory wells, cathodic protection holes, core holes, oil wells,
gas wells, geothermal resource wells, fluid injection wells used for
secondary or enhanced recovery of oil or gas, oil and gas waste
disposal wells, and injection water source wells. Several types of
waste materials can be generated during the drilling, operation, and
plugging of these wells. These waste materials include drilling fluids
(including water-based and oil-based fluids), cuttings, produced water,
produced sand, waste hydrocarbons (including used oil), fracturing
fluids, spent acid, workover fluids, treating chemicals (including scale
inhibitors, emulsion breakers, paraffin inhibitors, and surfactants),
waste cement, filters (including used oil filters), domestic sewage
(including waterborne human waste and waste from activities such

over wells into which fluids are injected for storage of hydrocarbons

as bathing and food preparation), and trash (including inert waste,

that are liquid at standard temperature and pressure.

(vi) _ Geothermal energy. Under Texas Natural Re-
sources Code, Chapter 141, the RRC has jurisdiction over injection
wells for the exploration, development, and production of geothermal
energy and associated resources.

(vii)  In-situ tar sands. Under Texas Water Code,

barrels, dope cans, oily rags, mud sacks, and garbage). Generally,
these wastes, whether disposed of by discharge, landfill, land farm,
evaporation, or injection, are subject to the jurisdiction of the RRC.
Wastes from oil, gas, and geothermal exploration activities subject
to regulation by the RRC when those wastes are to be processed,
treated, or disposed of at a solid waste management facility authorized
by the TCEQ under Chapter 330 of this title (relating to Municipal

§27.035, the RRC has jurisdiction over the in situ recovery of tar sands

Solid Waste) are, as defined in §330.3(148) of this title (relating to

and may issue permits for injection wells used for the in situ recovery

Definitions), "special wastes."

of tar sands.
(c)  Definition of hazardous waste.

1) Under the Texas Health and Safety Code,
§361.003(12), a "hazardous waste" subject to the jurisdiction of the
TCEQ is defined as "solid waste identified or listed as a hazardous
waste by the administrator of the United States Environmental
Protection Agency under the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act of 1976, as
amended (42 U.S.C. §6901, et seq.)." Similarly, under Texas Natural
Resources Code, §91.601(1), "oil and gas hazardous waste" subject
to the jurisdiction of the RRC is defined as an "oil and gas waste that
is a hazardous waste as defined by the administrator of the United
States Environmental Protection Agency under the federal Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. §§6901, et seq.)."

(2)  Federal regulations adopted under authority of the fed-
eral Solid Waste Disposal Act, as amended by RCRA, exempt from
regulation as hazardous waste certain oil and gas wastes. Under 40
Code of Federal Regulations (CFR) §261.4(b)(5), "drilling fluids, pro-
duced waters, and other wastes associated with the exploration, devel-
opment, or production of crude oil, natural gas or geothermal energy"

(2)  Field treatment of produced fluids. Oil, gas, and water
produced from oil, gas, or geothermal resource wells may be treated
in the field in facilities such as separators, skimmers, heater treaters,
dehydrators, and sweetening units. Waste that results from the field
treatment of oil and gas include waste hydrocarbons (including used
oil), produced water, hydrogen sulfide scavengers, dehydration wastes,
treating and cleaning chemicals, filters (including used oil filters), as-
bestos insulation, domestic sewage, and trash are subject to the juris-
diction of the RRC.

(3)  Storage of oil.

(A) Tank bottoms and other wastes from the storage of
crude oil (whether foreign or domestic) before it enters the refinery are
under the jurisdiction of the RRC. In addition, waste resulting from
storage of crude oil at refineries is subject to the jurisdiction of the

TCEQ.

(B)  Wastes generated from storage tanks that are part
of the refinery and wastes resulting from the wholesale and retail mar-
keting of refined products are subject to the jurisdiction of the TCEQ.

(4)  Underground hydrocarbon storage. The disposal of
wastes, including saltwater, resulting from the construction, creation,

are described as wastes that are exempt from federal hazardous waste

operation, maintenance, closure, or abandonment of an "underground

regulations.

hydrocarbon storage facility" is subject to the jurisdiction of the RRC,
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provided the terms "hydrocarbons" and "underground hydrocarbon

plicable statute and regulations consist primarily of reporting require-

storage facility" have the meanings set out in Texas Natural Resources

ments for accounting purposes.

Code, §91.201.

(5)  Underground natural gas storage. The disposal of
wastes resulting from the construction, operation, or abandonment of
an "underground natural gas storage facility" is subject to the jurisdic-
tion of the RRC, provided that the terms "natural gas" and "storage
facility" have the meanings set out in Texas Natural Resources Code,

§91.173.

(6)  Transportation of crude oil or natural gas.

(A)  Jurisdiction over pipeline-related activities. The
RRC has jurisdiction over matters related to pipeline safety for

(8) Refining of oil.

(A) The management of wastes resulting from oil refin-
ing operations, including spent caustics, spent catalysts, still bottoms
or tars, and American Petroleum Institute (API) separator sludges, is
subject to the jurisdiction of the TCEQ. The processing of light ends
from the distillation and cracking of crude oil or crude oil products is
considered to be a refining operation. The term "refining" does not in-
clude the processing of natural gas or natural gas liquids.

(B) The RRC has jurisdiction over refining activities
for the conservation and the prevention of waste of crude oil. The RRC

pipelines in Texas, as referenced in 16 TAC §8.1 (relating to General

requires that all crude oil streams into or out of a refinery be reported

Applicability and Standards) pursuant to Chapter 121 of the Texas

for accounting purposes. In addition, the RRC requires that materials

Utilities Code and Chapter 117 of the Texas Natural Resources Code.

recycled and used as a fuel, such as still bottoms or waste crude oil, be

The RRC has jurisdiction over spill response and remediation of

reported.

releases from pipelines transporting crude oil, natural gas, and con-
densate that originate from exploration and production facilities to the
refinery gate. The RRC has jurisdiction over waste generated by con-
struction and operation of pipelines used to transport crude oil, natural
gas, and condensate on an oil and gas lease, and from exploration and
production facilities to the refinery gate. The RRC is responsible for
water quality certification issues related to construction and operation
of pipelines used to transport crude oil, natural gas, and condensate on
an oil and gas lease, and from exploration and production facilities to
the refinery gate. The RRC has jurisdiction over waste generated by
construction and operation of pipelines transporting carbon dioxide.

(B)  Crude oil and natural gas are transported by rail-

(9) Natural gas or natural gas liquids processing plants
(including gas fractionation facilities) and pressure maintenance or
repressurizing plants. Wastes resulting from activities associated with
these facilities include produced water, cooling tower water, sulfur
bead, sulfides, spent caustics, sweetening agents, spent catalyst, waste
hydrocarbons (including used oil), asbestos insulation, wastes con-
taminated with PCBs (including transformers, capacitors, ballasts, and
soils), treating and cleaning chemicals, filters, trash, domestic sewage,
and dehydration materials. These wastes are subject to the jurisdiction
of the RRC under Texas Natural Resources Code, §1.101. Disposal of
waste from activities associated with natural gas or natural gas liquids
processing plants (including gas fractionation facilities), and pressure

cars, tank trucks, barges, tankers, and pipelines. The RRC has juris-

maintenance or repressurizing plants by injection is subject to the ju-

diction over waste from the transportation of crude oil by pipeline, re-

risdiction of the RRC under Texas Water Code, Chapter 27. However,

gardless of the crude oil source (foreign or domestic) prior to arrival at a

until delegation of authority under RCRA to the RRC, the TCEQ shall

refinery. The RRC also has jurisdiction over waste from the transporta-

have jurisdiction over wastes resulting from these activities that are

tion by pipeline of natural gas, including natural gas liquids, prior to the

not exempt from federal hazardous waste regulation under RCRA and

use of the natural gas in any manufacturing process or as a residential or

that are considered hazardous under applicable federal rules.

industrial fuel. The transportation wastes subject to the jurisdiction of
the RRC include wastes from pipeline compressor or pressure stations
and wastes from pipeline hydrostatic pressure tests and other pipeline
operations. These wastes include waste hydrocarbons (including used

(10) Manufacturing processes.

(A) Wastes that result from the use of natural gas, natu-
ral gas liquids, or products refined from crude oil in any manufacturing

oil), treating and cleaning chemicals, filters (including used oil filters),

process, such as the production of petrochemicals or plastics, or from

scraper trap sludge, trash, domestic sewage, wastes contaminated with

the manufacture of carbon black, are industrial wastes subject to the

polychlorinated biphenyls (PCBs) (including transformers, capacitors,

jurisdiction of the TCEQ. The term "manufacturing process" does not

ballasts, and soils), soils contaminated with mercury from leaking mer-

include the processing (including fractionation) of natural gas or natu-

cury meters, asbestos insulation, transite pipe, and hydrostatic test wa-

ral gas liquids at natural gas or natural gas liquids processing plants.

ters.

(C) The TCEQ has jurisdiction over waste from trans-

(B) The RRC has jurisdiction under Texas Natural Re-
sources Code, Chapter 87, to regulate the use of natural gas in the pro-

portation of refined products by pipeline.

(D) The TCEQ also has jurisdiction over wastes asso-
ciated with transportation of crude oil and natural gas, including natural

duction of carbon black.

(C) Biofuels. The TCEQ has jurisdiction over wastes
associated with the manufacturing of biofuels and biodiesel. TCEQ

gas liquids, by railcar, tank truck, barge, or tanker.

(7)  Reclamation plants.

(A) The RRC has jurisdiction over wastes from recla-
mation plants that process wastes from activities associated with the
exploration, development, or production of oil, gas, or geothermal re-
sources, such as lease tank bottoms. Waste management activities of

Regulatory Guidance Document RG-462 contains additional informa-
tion regarding biodiesel manufacturing in the state of Texas.

(11)  Commercial service company facilities and training
facilities.

(A) The TCEQ has jurisdiction over wastes generated
at facilities, other than actual exploration, development, or production

reclamation plants for other wastes are subject to the jurisdiction of the

sites (field sites), where oil and gas industry workers are trained. In

TCEQ.

(B) The RRC has jurisdiction over the conservation and
prevention of waste of crude oil and therefore must approve all move-
ments of crude oil-containing materials to reclamation plants. The ap-

addition, the TCEQ has jurisdiction over wastes generated at facilities
where materials, processes, and equipment associated with oil and gas
industry operations are researched, developed, designed, and manufac-
tured. However, wastes generated from tests of materials, processes,
and equipment at field sites are under the jurisdiction of the RRC.
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(B) The TCEQ also has jurisdiction over waste gen-

to enhance the efforts to share information and use resources more ef-

erated at commercial service company facilities operated by persons

ficiently. The TCEQ External Relations Division will make the proper

providing equipment, materials, or services (such as drilling and work

TCEQ personnel aware of the services offered by the RRC, share infor-

over rig rental and tank rental; equipment repair; drilling fluid sup-

mation with the RRC to maximize services to oil and gas operators, and

ply; and acidizing, fracturing, and cementing services) to the oil and

advise oil and gas operators of RRC services. The RRC will make the

gas industry. These wastes include the following wastes when they

proper RRC personnel aware of the services offered by the TCEQ Ex-

are generated at commercial service company facilities: empty sacks,

ternal Relations Division, share information with the TCEQ External

containers, and drums; drum, tank, and truck rinsate; sandblast media;

Relations Division to maximize services to industrial operators, and

painting wastes; spent solvents; spilled chemicals; waste motor oil; and

advise industrial operators of the TCEQ External Relations Division

unused fracturing and acidizing fluids.

(C)  The term "commercial service company facility"
does not include a station facility such as a warehouse, pipeyard, or

services.

(2)  Treatment of wastes under RRC jurisdiction at facili-
ties authorized by the TCEQ under Chapter 334, Subchapter K of this

equipment storage facility belonging to an oil and gas operator and used

title (relating to Storage, Treatment, and Reuse Procedures for Petro-

solely for the support of that operator's own activities associated with

leum-Substance Contaminated Soil).

the exploration, development, or production activities.

(D)  Notwithstanding subparagraphs (A) - (C) of this

(A) Soils contaminated with constituents that are phys-
ically and chemically similar to those normally found in soils at leaking

paragraph, the RRC has jurisdiction over disposal of oil and gas wastes,

underground petroleum storage tanks from generators under the juris-

such as waste drilling fluids and NORM-contaminated pipe scale, in

diction of the RRC are eligible for treatment at TCEQ regulated soil

volumes greater than the incidental volumes usually received at such

treatment facilities once alternatives for recycling and source reduction

facilities, that are managed at commercial service company facilities.

have been explored. For the purpose of this provision, soils containing

(E) The RRC also has jurisdiction over wastes such as
vacuum truck rinsate and tank rinsate generated at facilities operated
by oil and gas waste haulers permitted by the RRC pursuant to 16 TAC
§3.8(f) (relating to Water Protection).

(12) Mobile offshore drilling units (MODUs). MODUs

petroleum substance(s) as defined in §334.481 of this title (relating to
Definitions) are considered to be similar, but drilling muds, acids, or
other chemicals used in oil and gas activities are not considered simi-
lar. Generators under the jurisdiction of the RRC must meet the same
requirements as generators under the jurisdiction of the TCEQ when
sending their petroleum contaminated soils to soil treatment facilities

are vessels capable of engaging in drilling operations for exploring or

under TCEQ jurisdiction. Those requirements are in §334.496 of this

exploiting subsea oil, gas, or mineral resources.

(A) The RRC and, where applicable, the EPA, the U.S.
Coast Guard, or the Texas General Land Office (GLO), have jurisdic-
tion over discharges from an MODU when the unit is being used in con-
nection with activities associated with the exploration, development,
or production of oil or gas or geothermal resources, except that upon
delegation to the TCEQ of NPDES authority for discharges into sur-

title (relating to Shipping Procedures Applicable to Generators of Pe-
troleum-Substance Waste), except subsection (¢) which is not applica-
ble, and §334.497 of this title (relating to Recordkeeping and Reporting
Procedures Applicable to Generators). RRC generators with questions
on these requirements should contact the TCEQ.

(B)  Generators under RRC jurisdiction should also be
aware that TCEQ regulated soil treatment facilities are required by

face water in the state of produced water, hydrostatic test water, and

§334.499 of this title (relating to Shipping Requirements Applicable

gas plant effluent resulting from the activities described in Texas Water

to Owners or Operators of Storage, Treatment, or Disposal Facilities)

Code, §26.131(a), the TCEQ shall assume RRC's authority under this

to maintain documentation on the soil sampling and analytical meth-

subsection.

(B) The TCEQ and, where applicable, the EPA, the
U.S. Coast Guard, or the GLO, have jurisdiction over discharges from
an MODU when the unit is being serviced at a maintenance facility.

ods, chain-of-custody, and all analytical results for the soil received at
the facility and transported off-site or reused on-site.

(C) The RRC must specifically authorize management
of contaminated soils under its jurisdiction at facilities authorized by

(C)  Where applicable, the EPA, the U.S. Coast Guard,
or the GLO has jurisdiction over discharges from an MODU during
transportation from shore to exploration, development or production
site, transportation between sites, and transportation to a maintenance
facility.

(e) Interagency activities.

(1) Recycling and pollution prevention.

(A) The TCEQ and the RRC encourage generators
to eliminate pollution at the source and recycle whenever possible to
avoid disposal of wastes. Questions regarding source reduction and
recycling may be directed to the TCEQ External Relations Division,

the TCEQ under Chapter 334, Subchapter K of this title (relating to
Storage, Treatment, and Reuse Procedures for Petroleum-Substance
Contaminated Soil). The RRC may grant such authorizations by rule,
or on an individual basis through permits or other written authoriza-
tions.

(D)  All waste, including treated waste, subject to the
jurisdiction of the RRC and managed at facilities authorized by the
TCEQ under Chapter 334, Subchapter K of this title will remain subject
to the jurisdiction of the RRC. Such materials will be subject to RRC
regulations regarding final reuse, recycling, or disposal.

(E) TCEQ waste codes and registration numbers are
not required for management of wastes under the jurisdiction of the

or to the RRC. The TCEQ may require generators to explore source

RRC at facilities authorized by the TCEQ under Chapter 334, Sub-

reduction and recycling alternatives prior to authorizing disposal of

chapter K of this title.

any waste under the jurisdiction of the RRC at a facility regulated
by the TCEQ); similarly, the RRC may explore source reduction and
recycling alternatives prior to authorizing disposal of any waste under
the jurisdiction of the TCEQ at a facility regulated by the RRC.

(B) The TCEQ External Relations Division and the
RRC will coordinate as necessary to maintain a working relationship

(3)  Processing, treatment, and disposal of wastes under
RRC jurisdiction at facilities authorized by the TCEQ.

(A) Asprovided in this paragraph, waste materials sub-
ject to the jurisdiction of the RRC may be managed at solid waste facil-
ities under the jurisdiction of the TCEQ once alternatives for recycling
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and source reduction have been explored. The RRC must specifically
authorize management of wastes under its jurisdiction at facilities regu-

(F) Ifafacility requests or requires a TCEQ waste gen-
erator registration number for wastes under the jurisdiction of the RRC,

lated by the TCEQ. The RRC may grant such authorizations by rule, or

the registration number "XXXRC" may be provided.

on an individual basis through permits or other written authorizations.
In addition, except as provided in subparagraph (B) of this paragraph,
the concurrence of the TCEQ is required to manage "special waste"
under the jurisdiction of the RRC at a facility regulated by the TCEQ.
The TCEQ's concurrence may be subject to specified conditions.

(B) A facility under the jurisdiction of the TCEQ may
accept, without further individual concurrence, waste under the juris-

(G)  Wastes that are under the jurisdiction of the RRC
need not be reported to the TCEQ.

(4) Management of nonhazardous wastes under TCEQ ju-
risdiction at facilities regulated by the RRC.

(A)  Once alternatives for recycling and source reduc-
tion have been explored, and with prior authorization from the RRC,

diction of the RRC if that facility is permitted or otherwise authorized

the following nonhazardous wastes subject to the jurisdiction of the

to accept that particular type of waste. The phrase "that type of waste"

TCEQ may be disposed of, other than by injection into a Class II well,

does not specifically refer to waste under the jurisdiction of the RRC,

at a facility regulated by the RRC; bioremediated at a facility regu-

but rather to the waste's physical and chemical characteristics. Manage-

lated by the RRC (prior to reuse, recycling, or disposal); or reclaimed

ment and disposal of waste under the jurisdiction of the RRC is subject

at a crude oil reclamation facility regulated by the RRC: nonhazardous

to TCEQ's rules governing both special waste and industrial waste.

wastes that are chemically and physically similar to oil and gas wastes,

(C) Ifthe TCEQ regulated facility receiving the waste
does not have approval to accept the waste included in its permit or
other authorization, individual written concurrences from the TCEQ
shall be required to manage wastes under the jurisdiction of the RRC

but excluding soils, media, debris, sorbent pads, and other clean-up
materials that are contaminated with refined petroleum products.

(B) To obtain an individual authorization from the
RRC, the waste generator must provide the following information, in

at TCEQ regulated facilities. Recommendations for the management

writing, to the RRC: the identity of the proposed waste management

of special wastes associated with the exploration, development, or pro-

facility, the quantity of waste involved, a hazardous waste determina-

duction of oil, gas, or geothermal resources are found in TCEQ Regu-

tion that addresses the process generating the waste and the physical

latory Guidance document RG-3. (This is required only if the TCEQ

and chemical nature of the waste, and any other information that

regulated facility receiving the waste does not have approval to accept

the RRC may require. As appropriate, the RRC shall reevaluate any

the waste included in its permit or other authorization provided by the

authorization issued pursuant to this paragraph.

TCEQ.) To obtain an individual concurrence, the waste generator must
provide to the TCEQ sufficient information to allow the concurrence
determination to be made, including the identity of the proposed waste
management facility, the process generating the waste, the quantity of
waste, and the physical and chemical nature of the waste involved (us-
ing process knowledge and/or laboratory analysis as defined in Chapter
335, Subchapter R of this title (relating to Waste Classification)). In ob-
taining TCEQ approval, generators may use their existing knowledge
about the process or materials entering it to characterize their wastes.
Material Safety Data Sheets, manufacturer's literature, and other doc-
umentation generated in conjunction with a particular process may be
used. Process knowledge must be documented and submitted with the
request for approval.

(D) Domestic septage collected from portable toilets

(C)  Once alternatives for recycling and source reduc-
tion have been explored, and subject to the RRC's individual authoriza-
tion, the following wastes under the jurisdiction of the TCEQ are autho-
rized without further TCEQ approval to be disposed of at a facility reg-
ulated by the RRC, bioremediated at a facility regulated by the RRC, or
reclaimed at a crude oil reclamation facility regulated by the RRC: non-
hazardous bottoms from tanks used only for crude oil storage; unused
and/or reconditioned drilling and completion/workover wastes from
commercial service company facilities; used and/or unused drilling and
completion/workover wastes generated at facilities where workers in
the oil and gas exploration, development, and production industry are
trained; used and/or unused drilling and completion/workover wastes
generated at facilities where materials, processes, and equipment asso-
ciated with oil and gas exploration, development, and production op-

at facilities subject to RRC jurisdiction that is not mixed with other

erations are researched, developed, designed, and manufactured; un-

waste materials may be managed at a facility permitted by the TCEQ

less other provisions are made in the underground injection well permit

for disposal, incineration, or land application for beneficial use of such

used and/or unused drilling and completion wastes (but not workover

domestic septage waste without specific authorization from the TCEQ

wastes) generated in connection with the drilling and completion of

or the RRC. Waste sludge subject to the jurisdiction of the RRC may

Class I, I1I, and V injection wells; wastes (such as contaminated soils,

not be applied to the land at a facility permitted by the TCEQ for the

media, debris, sorbent pads, and other cleanup materials) associated

beneficial use of sewage sludge or water treatment sludge.

(E) TCEQ waste codes and registration numbers are
not required for management of wastes under the jurisdiction of the
RRC at facilities under the jurisdiction of the TCEQ. If a receiving
facility requires a TCEQ waste code for waste under the jurisdiction of

with spills of crude oil and natural gas liquids if such wastes are under
the jurisdiction of the TCEQ; and sludges from washout pits at com-
mercial service company facilities.

(D)  Under Texas Water Code, §27.0511(g), a TCEQ
permit is required for injection of industrial or municipal waste as an

the RRC, a code consisting of the following may be provided:
(i)  the sequence number "RRCT";

(ii)  the appropriate form code, as specified in Chap-

injection fluid for enhanced recovery purposes. However, under Texas
Water Code, §27.0511(h), the RRC may authorize a person to use non-
hazardous brine from a desalination operation or nonhazardous drink-
ing water treatment residuals as an injection fluid for enhanced recov-

ter 335, Subchapter R, §335.521, Appendix 3 of this title (relating to

ery purposes without obtaining a permit from the TCEQ. The use or

Appendices); and

(iii)  the waste classification code "H" if the waste is
a hazardous oil and gas waste, or "R" if the waste is a nonhazardous oil

and gas waste.

disposal of radioactive material under this subparagraph is subject to
the applicable requirements of Texas Health and Safety Code, Chapter
401.

(E)  Under Texas Water Code, §27.026, by individual
permit, general permit, or rule, the TCEQ may designate a Class II
disposal well that has an RRC permit as a Class V disposal well autho-
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rized to dispose by injection nonhazardous brine from a desalination

agree to share information and take appropriate investigative steps to

operation and nonhazardous drinking water treatment residuals under

assess jurisdiction.

the jurisdiction of the TCEQ. The operator of a permitted Class II dis-
posal well seeking a Class V authorization must apply to TCEQ and
obtain a Class V authorization prior to disposal of nonhazardous brine
from a desalination operation or nonhazardous drinking water treat-
ment residuals. A permitted Class II disposal well that has obtained a
Class V authorization from TCEQ under Texas Water Code, §27.026,

(D) For items not covered by statute or rule, the TCEQ
and the RRC will collaborate to determine respective responsibilities
for each issue, project, or project type.

(E)  The staff of the RRC and the TCEQ shall coordi-
nate as necessary to attempt to resolve any disputes regarding interpre-

remains subject to the regulatory requirements of both the RRC and the

tation of this MOU and disputes regarding definitions and terms of art.

TCEQ. Nonhazardous brine from a desalination operation and nonhaz-
ardous drinking water treatment residuals to be disposed by injection
in a permitted Class II disposal well authorized by TCEQ as a Class V
injection well remain subject to the requirements of the Texas Health

(7) __ Groundwater.

(A)  Notice of groundwater contamination. Under
Texas Water Code, §26.408, effective September 1, 2003, the RRC

and Safety Code, the Texas Water Code, and the TCEQ's rules. The

must submit a written notice to the TCEQ of any documented cases of

RRC and the TCEQ may impose additional requirements or conditions

groundwater contamination that may affect a drinking water well.

to address the dual injection activity under Texas Water Code, §27.026.
(5)  Drilling in landfills. The TCEQ will notify the Oil and

(B)  Groundwater protection letters. The RRC provides
letters of recommendation concerning groundwater protection.

Gas Division of the RRC and the landfill owner at the time a drilling
application is submitted if an operator proposes to drill a well through a
landfill regulated by the TCEQ. The RRC and the TCEQ will cooperate
and coordinate with one another in advising the appropriate parties of
measures necessary to reduce the potential for the landfill contents to
cause groundwater contamination as a result of landfill disturbance as-
sociated with drilling operations. The TCEQ requires prior written ap-
proval before drilling of any test borings through previously deposited
municipal solid waste under §330.15 of this title (relating to General
Prohibitions), and before borings or other penetration of the final cover
of a closed municipal solid waste landfill under §330.955 of this title
(relating to Miscellaneous). The installation of landfill gas recovery
wells for the recovery and beneficial reuse of landfill gas is under the

(i) _ For recommendations related to normal drilling
operations, shot holes for seismic surveys, and cathodic protection
wells, the RRC provides geologic interpretation identifying fresh water
zones, base of usable-quality water (generally less than 3,000 mg/L
total dissolved solids, but may include higher levels of total dissolved
solids if identified as currently being used or identified by the Texas
Water Development Board as a source of water for desalination), and
include protection depths recommended by the RRC. The geological
interpretation may include groundwater protection based on potential
hydrological connectivity to usable-quality water.

(ii)  For recommendations related to injection, the
RRC provides geologic interpretation of the base of the underground

jurisdiction of the TCEQ in accordance with Chapter 330, Subchapter [

source of drinking water. The term "underground source of drinking

of this title (relating to Landfill Gas Management). Modification of an

water" is defined in 40 Code of Federal Regulations §146.3 (Federal

active or a closed solid waste management unit, corrective action man-

Register, Volume 46, June 24, 1980).

agement unit, hazardous waste landfill cell, or industrial waste landfill
cell by drilling or penetrating into or through deposited waste may re-
quire prior written approval from TCEQ. Such approval may require
a new authorization from TCEQ or modification or amendment of an

(8) Emergency and spill response.

(A) The TCEQ and the RRC are members of the state's
Emergency Management Council. The TCEQ is the state's primary

existing TCEQ authorization.

(6) Coordination of actions and cooperative sharing of in-
formation.

(A) Inthe event that a generator or transporter disposes,

agency for emergency support during response to hazardous materials
and oil spill incidents. The TCEQ is responsible for state-level coordi-
nation of assets and services, and will identify and coordinate staffing
requirements appropriate to the incident to include investigative assign-
ments for the primary and support agencies.

without proper authorization, of wastes regulated by the TCEQ at a fa-
cility permitted by the RRC, the TCEQ is responsible for enforcement
actions against the generator or transporter, and the RRC is responsi-
ble for enforcement actions against the disposal facility. In the event
that a generator or transporter disposes, without proper authorization,
of wastes regulated by the RRC at a facility permitted by the TCEQ,
the RRC is responsible for enforcement actions against the generator
or transporter, and the TCEQ is responsible for enforcement actions
against the disposal facility.

(B) The TCEQ and the RRC agree to cooperate with
one another by sharing information. Employees of either agency who
receive a complaint or discover, in the course of their official duties,
information that indicates a violation of a statute, regulation, order, or
permit pertaining to wastes under the jurisdiction of the other agency,

(B) Contaminated soil and other wastes that result from
a spill must be managed in accordance with the governing statutes and
regulations adopted by the agency responsible for the activity that re-
sulted in the spill. Coordination of issues of spill notification, preven-
tion, and response shall be addressed in the State of Texas Oil and Haz-
ardous Substance Spill Contingency Plan and may be addressed further
in a separate Memorandum of Understanding among these agencies
and other appropriate state agencies.

(C) The agency (TCEQ or RRC) that has jurisdiction
over the activity that resulted in the spill incident will be responsible for
measures necessary to monitor, document, and remediate the incident.

(i) The TCEQ has jurisdiction over certain inland
oil spills, all hazardous-substance spills, and spills of other substances

will notify the other agency. In addition, to facilitate enforcement ac-

that may cause pollution.

tions, each agency will share information in its possession with the
other agency if requested by the other agency to do so.

(C) The TCEQ and the RRC agree to work together

(ii)  The RRC has jurisdiction over spills or dis-
charges from activities associated with the exploration, development,
or production of crude oil, gas, and geothermal resources, and dis-

at allocating respective responsibilities. To the extent that jurisdiction

charges from brine mining or surface mining.

is indeterminate or has yet to be determined, the TCEQ and the RRC
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(D) If TCEQ or RRC field personnel receive spill no-
tifications or reports documenting improperly managed waste or con-

(B) Exemption. Under Texas Health and Safety Code,
§401.106, the TCEQ may grant an exemption by rule from a licensing

taminated environmental media resulting from a spill or discharge that

requirement if the TCEQ finds that the exemption will not constitute a

is under the jurisdiction of the other agency, they shall refer the issue to

significant risk to the public health and safety and the environment.

the other agency. The agency that has jurisdiction over the activity that
resulted in the improperly managed waste, spill, discharge, or contami-
nated environmental media will be responsible for measures necessary
to monitor, document, and remediate the incident.

(9)  Anthropogenic carbon dioxide storage. In determining

(5)  Coordination with the Texas Radiation Advisory
Board. The RRC and the TCEQ will consider recommendations and
advice provided by the Texas Radiation Advisory Board that concern
either agency's policies or programs related to the development, use,
or regulation of a source of radiation. Both agencies will provide

the proper permitting agency in regard to a particular permit application

written response to the recommendations or advice provided by the

for a carbon dioxide geologic storage project, the TCEQ and the RRC

advisory board.

will coordinate by any appropriate means to review proposed locations,
geologic settings, reservoir data, and other jurisdictional criteria spec-
ified in Texas Water Code, §27.041.

(f)  Radioactive material.

(1) Radioactive substances. Under the Texas Health and
Safety Code, §401.011, the TCEQ has jurisdiction to regulate and li-
cense:

(A) the disposal of radioactive substances;

(B) the processing or storage of low-level radioactive
waste or NORM waste from other persons, except oil and gas NORM
waste;

(C) the recovery or processing of source material;

(D) the processing of by-product material as defined by
Texas Health and Safety Code, §401.003(3)(B); and

(E) sites for the disposal of low-level radioactive waste,
by-product material, or NORM waste.

(2) NORM waste.

(A)  Under Texas Health and Safety Code, §401.415,
the RRC has jurisdiction over the disposal of NORM waste that con-
stitutes, is contained in, or has contaminated oil and gas waste. This
waste material is called "oil and gas NORM waste." Oil and gas NORM
waste may be generated in connection with the exploration, develop-
ment, or production of oil or gas.

(B)  Under Texas Health and Safety Code, §401.412,
the TCEQ has jurisdiction over the disposal of NORM that is not oil
and gas NORM waste.

(C) The term "disposal" does not include receipt,
possession, use, processing, transfer, transport, storage, or commer-
cial distribution of radioactive materials, including NORM. These
non-disposal activities are under the jurisdiction of the Texas Depart-
ment of State Health Services under Texas Health and Safety Code,

§401.011(a).

(3)  Drinking water residuals. A person licensed for the
commercial disposal of NORM waste from public water systems may
dispose of NORM waste only by injection into a Class I injection well
permitted under Chapter 331 of this title (relating to Underground In-
jection Control) that is specifically permitted for the disposal of NORM
waste.

(4) Management of radioactive tracer material.

(A) Radioactive tracer material is subject to the defi-
nition of low-level radioactive waste under Texas Health and Safety
Code, §401.004, and must be handled and disposed of in accordance
with the rules of the TCEQ and the Department of State Health Ser-
vices.

(6) Uranium exploration and mining.

(A)  Under Texas Natural Resources Code, Chapter
131, the RRC has jurisdiction over uranium exploration activities.

(B)  Under Texas Natural Resources Code, Chapter
131, the RRC has jurisdiction over uranium mining, except for in situ

Trécovery processes.

(C)  Under Texas Water Code, §27.0513, the TCEQ has
jurisdiction over injection wells used for uranium mining.

(D)  Under Texas Health and Safety Code, §401.2625,
the TCEQ has jurisdiction over the licensing of source material recov-
ery and processing or for storage, processing, or disposal of by-product
material.

(g) Effective date. This Memorandum of Understanding, as of
its May 11, 2020, effective date, shall supersede the prior Memorandum
of Understanding among the agencies, dated May 1, 2012.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on February 13,

2020.

TRD-202000597

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: March 29, 2020
For further information, please call: (512) 239-6087
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CHAPTER 342. REGULATION OF CERTAIN
AGGREGATE PRODUCTION OPERATIONS
SUBCHAPTER B. REGISTRATION AND FEES
30 TAC §342.26

The Texas Commission on [Environmental Quality (TCEQ,

agency, or commission) propos

Background and Summary of th
Rule

House Bill 907 (HB 907 or bill)
amends Texas Water Code (TW
gregate Production Operations
to investigate APOs every two y

es to amend §342.26.
» Factual Basis for the Proposed

86th Texas Legislature, 2019,
C), Chapter 28A, relating to Ag-
APOs) by requiring the TCEQ
ars during the first six years in

which the APO is registered, an

at least once every three years

thereafter. The TCEQ may alsojconduct unannounced periodic

inspections at APOs that were i

ued notices of violations during
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Texas Commission on Environmental Quality

ORDER REPEALING AND ADOPTING NEW RULE

Docket No. 2019-1750-RUL
Rule Project No. 2020-016-007-LS

On June 10, 2020, the Texas Commission on Environmental Quality
(Commission) adopted the repeal of and new § 7.117 in 30 Texas Administrative
Code Chapter 7, Memoranda of Understanding. The proposed repeal and new rule
were published for comment in the February 28, 2020, issue of the Texas Register
(45 TexReg 1302).

IT IS THEREFORE ORDERED BY THE COMMISSION that the existing rule is
repealed, and the new rule is hereby adopted. The Commission further authorizes
staff to make any non-substantive revisions to the rule necessary to comply with
Texas Register requirements. The repealed and adopted rule and the preamble to
the repealed and adopted rule are incorporated by reference in this Order as if set
forth at length verbatim.in this Order.

This Order constitutes the Order of the Commission required by the
Administrative Procedure Act, Tex. Gov’'t Code Ann., Chapter 2001 (West 2016).

If any portion of this Order is for any reason held to be invalid by a court of
competent jurisdiction, the invalidity of any portion shall not affect the validity of
the remaining portions.

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Jon Niermann, Chairman

Date Signed
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	(f) Notification of adverse action. If a permit application is denied, or if a permit is canceledor suspended [, suspended, or not renewed] because of the criminal conviction of an official, the com-missioner will so notify the applicant or permit holder in writing. The notification must include a statement of the reasons for the action and a description of the procedure for administrative or judicial review of the action. (g) Administrative hearing. An applicant whose permit appli-cation is denied, or a pe



	The proposed amendments to §86.201 are intended to provide clarity and to update a statutory citation. Proposed new subsec-tion (a) would add a purpose statement to specify which vehi-cles the rule applies to. A proposed amendment at subsection (b)(1) would amend a citation to the statutory definition of "all-ter-rain vehicle" in the Texas Transportation Code. This definition was moved to Texas Transportation Code, §551A.001(1) by HB 1548, which the Texas Legislature enacted during the 2019 leg-islative ses
	The proposed amendments to §86.201 are intended to provide clarity and to update a statutory citation. Proposed new subsec-tion (a) would add a purpose statement to specify which vehi-cles the rule applies to. A proposed amendment at subsection (b)(1) would amend a citation to the statutory definition of "all-ter-rain vehicle" in the Texas Transportation Code. This definition was moved to Texas Transportation Code, §551A.001(1) by HB 1548, which the Texas Legislature enacted during the 2019 leg-islative ses
	The proposed amendments to §86.201 are intended to provide clarity and to update a statutory citation. Proposed new subsec-tion (a) would add a purpose statement to specify which vehi-cles the rule applies to. A proposed amendment at subsection (b)(1) would amend a citation to the statutory definition of "all-ter-rain vehicle" in the Texas Transportation Code. This definition was moved to Texas Transportation Code, §551A.001(1) by HB 1548, which the Texas Legislature enacted during the 2019 leg-islative ses
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	(a) Purpose. The purpose of this section is to specify the max-imum documentary fee in a retail installment transaction for the sale of a motorcycle, moped, all-terrain vehicle, boat, boat motor, boat trailer, or towable recreational vehicle, as provided by Texas Finance Code, §345.251. (b) [(a)] Definitions. (1) All-terrain vehicle--Has the meaning provided by Texas Transportation Code, §551A.001(1) [§502.001(1)]. (2) Boat--A vessel, as described by Texas Parks and Wildlife Code, §31.003(2). (3) Boat motor
	(a) Purpose. The purpose of this section is to specify the max-imum documentary fee in a retail installment transaction for the sale of a motorcycle, moped, all-terrain vehicle, boat, boat motor, boat trailer, or towable recreational vehicle, as provided by Texas Finance Code, §345.251. (b) [(a)] Definitions. (1) All-terrain vehicle--Has the meaning provided by Texas Transportation Code, §551A.001(1) [§502.001(1)]. (2) Boat--A vessel, as described by Texas Parks and Wildlife Code, §31.003(2). (3) Boat motor
	(a) Purpose. The purpose of this section is to specify the max-imum documentary fee in a retail installment transaction for the sale of a motorcycle, moped, all-terrain vehicle, boat, boat motor, boat trailer, or towable recreational vehicle, as provided by Texas Finance Code, §345.251. (b) [(a)] Definitions. (1) All-terrain vehicle--Has the meaning provided by Texas Transportation Code, §551A.001(1) [§502.001(1)]. (2) Boat--A vessel, as described by Texas Parks and Wildlife Code, §31.003(2). (3) Boat motor
	(a) Purpose. The purpose of this section is to specify the max-imum documentary fee in a retail installment transaction for the sale of a motorcycle, moped, all-terrain vehicle, boat, boat motor, boat trailer, or towable recreational vehicle, as provided by Texas Finance Code, §345.251. (b) [(a)] Definitions. (1) All-terrain vehicle--Has the meaning provided by Texas Transportation Code, §551A.001(1) [§502.001(1)]. (2) Boat--A vessel, as described by Texas Parks and Wildlife Code, §31.003(2). (3) Boat motor
	(a) Purpose. The purpose of this section is to specify the max-imum documentary fee in a retail installment transaction for the sale of a motorcycle, moped, all-terrain vehicle, boat, boat motor, boat trailer, or towable recreational vehicle, as provided by Texas Finance Code, §345.251. (b) [(a)] Definitions. (1) All-terrain vehicle--Has the meaning provided by Texas Transportation Code, §551A.001(1) [§502.001(1)]. (2) Boat--A vessel, as described by Texas Parks and Wildlife Code, §31.003(2). (3) Boat motor






	7 TAC §109.7 The Texas State Securities Board proposes an amendment to §109.7, concerning Secondary Trading Exemption under the Texas Securities Act, §5.O. The proposal would update the "manual exemption" contained in §5.O of the Act. Included in §5.O is the requirement that certain information about the issuer appear in either a recognized securities manual or on a form (133.5 or 133.6) filed with the Securities Commissioner. The definition of "recognized securities manual" in subsection (e) would be amend
	7 TAC §109.7 The Texas State Securities Board proposes an amendment to §109.7, concerning Secondary Trading Exemption under the Texas Securities Act, §5.O. The proposal would update the "manual exemption" contained in §5.O of the Act. Included in §5.O is the requirement that certain information about the issuer appear in either a recognized securities manual or on a form (133.5 or 133.6) filed with the Securities Commissioner. The definition of "recognized securities manual" in subsection (e) would be amend
	7 TAC §109.7 The Texas State Securities Board proposes an amendment to §109.7, concerning Secondary Trading Exemption under the Texas Securities Act, §5.O. The proposal would update the "manual exemption" contained in §5.O of the Act. Included in §5.O is the requirement that certain information about the issuer appear in either a recognized securities manual or on a form (133.5 or 133.6) filed with the Securities Commissioner. The definition of "recognized securities manual" in subsection (e) would be amend
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	tions; defining terms; classifying securities, persons, and matters within its jurisdiction; and prescribing different requirements for different classes. The proposal affects Texas Civil Statutes, Article 581‑5.O. §109.7. Secondary Trading Exemption under the Texas Securities Act, §5.O. (a) -(d) (No change.) (e) The term "recognized securities manual" as used in the Texas Securities Act, §5.O(9)(c), is limited to [the S&P Capital IQ Standard Corporation Descriptions,] Best Insurance Reports Life-Health, an
	tions; defining terms; classifying securities, persons, and matters within its jurisdiction; and prescribing different requirements for different classes. The proposal affects Texas Civil Statutes, Article 581‑5.O. §109.7. Secondary Trading Exemption under the Texas Securities Act, §5.O. (a) -(d) (No change.) (e) The term "recognized securities manual" as used in the Texas Securities Act, §5.O(9)(c), is limited to [the S&P Capital IQ Standard Corporation Descriptions,] Best Insurance Reports Life-Health, an

	P
	Link





	House Bill 2230 (84th Legislature, 2015) enacted Texas Water Code, Section 27.026, to allow dual authorization of Class II and Class V injection wells for the disposal of nonhazardous brine from a desalination operation, or nonhazardous drinking water treatment residuals (DWTR), under the jurisdiction of the TCEQ, into a Class II injection well permitted by the RRC. House Bill 2230 allows the TCEQ to authorize by individual permit, by gen-eral permit, or by rule, a Class V injection well for the disposal of
	House Bill 2230 (84th Legislature, 2015) enacted Texas Water Code, Section 27.026, to allow dual authorization of Class II and Class V injection wells for the disposal of nonhazardous brine from a desalination operation, or nonhazardous drinking water treatment residuals (DWTR), under the jurisdiction of the TCEQ, into a Class II injection well permitted by the RRC. House Bill 2230 allows the TCEQ to authorize by individual permit, by gen-eral permit, or by rule, a Class V injection well for the disposal of
	House Bill 2230 (84th Legislature, 2015) enacted Texas Water Code, Section 27.026, to allow dual authorization of Class II and Class V injection wells for the disposal of nonhazardous brine from a desalination operation, or nonhazardous drinking water treatment residuals (DWTR), under the jurisdiction of the TCEQ, into a Class II injection well permitted by the RRC. House Bill 2230 allows the TCEQ to authorize by individual permit, by gen-eral permit, or by rule, a Class V injection well for the disposal of
	House Bill 2230 (84th Legislature, 2015) enacted Texas Water Code, Section 27.026, to allow dual authorization of Class II and Class V injection wells for the disposal of nonhazardous brine from a desalination operation, or nonhazardous drinking water treatment residuals (DWTR), under the jurisdiction of the TCEQ, into a Class II injection well permitted by the RRC. House Bill 2230 allows the TCEQ to authorize by individual permit, by gen-eral permit, or by rule, a Class V injection well for the disposal of
	House Bill 2230 (84th Legislature, 2015) enacted Texas Water Code, Section 27.026, to allow dual authorization of Class II and Class V injection wells for the disposal of nonhazardous brine from a desalination operation, or nonhazardous drinking water treatment residuals (DWTR), under the jurisdiction of the TCEQ, into a Class II injection well permitted by the RRC. House Bill 2230 allows the TCEQ to authorize by individual permit, by gen-eral permit, or by rule, a Class V injection well for the disposal of
	Ms. Savage has determined that for the first five years the pro-posed amendments are in full effect, the primary public benefit will be a better understanding of the responsibilities of the RRC and the TCEQ, as well as compliance with applicable state law. Ms. Savage has determined that for each year of the first five years that the amendments will be in full effect, there will be no economic costs for persons required to comply as a result of adoption of the proposed amendments. The proposed amend-ments up

	Promulgation and enforcement of the rule will not violate or ex-ceed any standards identified in the applicable CMP goals and policies because the proposed rule is consistent with these CMP goals and policies and the rule does not create or have a direct or significant adverse effect on any CNRAs. Written comments on the consistency of this rulemaking with CMP goals may be submitted according the comment procedure addressed below. Comments on the proposed amendments may be submitted to Rules Coordinator, Of
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	(4) The original MOU between the agencies adopted pur-suant to House Bill 1407 (67th Legislature, 1981) became effective January 1, 1982. The MOU was revised effective December 1, 1987, May 31, 1998, August 30, 2010, and again on May 1, 2012 [August 30, 2010], to reflect legislative clarification of the Railroad Commission's jurisdiction over oil and gas wastes and the Texas Natural Resource Conservation Commission's (the combination of the Texas Water Com-mission, the Texas Air Control Board, and portions 
	(4) The original MOU between the agencies adopted pur-suant to House Bill 1407 (67th Legislature, 1981) became effective January 1, 1982. The MOU was revised effective December 1, 1987, May 31, 1998, August 30, 2010, and again on May 1, 2012 [August 30, 2010], to reflect legislative clarification of the Railroad Commission's jurisdiction over oil and gas wastes and the Texas Natural Resource Conservation Commission's (the combination of the Texas Water Com-mission, the Texas Air Control Board, and portions 
	(4) The original MOU between the agencies adopted pur-suant to House Bill 1407 (67th Legislature, 1981) became effective January 1, 1982. The MOU was revised effective December 1, 1987, May 31, 1998, August 30, 2010, and again on May 1, 2012 [August 30, 2010], to reflect legislative clarification of the Railroad Commission's jurisdiction over oil and gas wastes and the Texas Natural Resource Conservation Commission's (the combination of the Texas Water Com-mission, the Texas Air Control Board, and portions 



	These storm water permits may also include authorizations for certain minor types of non-storm water discharges. (I) Storm water associated with industrial activi-ties. The TCEQ regulates storm water discharges associated with cer-tain industrial activities under individual TPDES permits and under the TPDES Multi-Sector General Permit, except for discharges associated with industrial activities under the jurisdiction of the RRC. (II) Storm water associated with construction ac-tivities. The TCEQ regulates s
	These storm water permits may also include authorizations for certain minor types of non-storm water discharges. (I) Storm water associated with industrial activi-ties. The TCEQ regulates storm water discharges associated with cer-tain industrial activities under individual TPDES permits and under the TPDES Multi-Sector General Permit, except for discharges associated with industrial activities under the jurisdiction of the RRC. (II) Storm water associated with construction ac-tivities. The TCEQ regulates s
	These storm water permits may also include authorizations for certain minor types of non-storm water discharges. (I) Storm water associated with industrial activi-ties. The TCEQ regulates storm water discharges associated with cer-tain industrial activities under individual TPDES permits and under the TPDES Multi-Sector General Permit, except for discharges associated with industrial activities under the jurisdiction of the RRC. (II) Storm water associated with construction ac-tivities. The TCEQ regulates s
	(C) (No change.) (c) (No change.) (d) Jurisdiction over waste from specific activities. (1) -(11) (No change.) (12) Mobile offshore drilling units (MODUs). MODUs are vessels capable of engaging in drilling operations for exploring or ex-ploiting subsea oil, gas, or mineral resources. (A) The RRC and, where applicable, the EPA, the U.S. Coast Guard, or the Texas General Land Office (GLO), have jurisdic-tion over discharges from an MODU when the unit is being used in con-nection with activities associated wit


	Class V authorization from TCEQ under Texas Water Code, §27.026, remains subject to the regulatory requirements of both the RRC and the TCEQ. Nonhazardous brine from a desalination operation and nonhaz-ardous drinking water treatment residuals to be disposed by injection in a permitted Class II disposal well authorized by TCEQ as a Class V injection well remain subject to the requirements of the Texas Health and Safety Code, the Texas Water Code, and the TCEQ's rules. The RRC and the TCEQ may impose additio
	Class V authorization from TCEQ under Texas Water Code, §27.026, remains subject to the regulatory requirements of both the RRC and the TCEQ. Nonhazardous brine from a desalination operation and nonhaz-ardous drinking water treatment residuals to be disposed by injection in a permitted Class II disposal well authorized by TCEQ as a Class V injection well remain subject to the requirements of the Texas Health and Safety Code, the Texas Water Code, and the TCEQ's rules. The RRC and the TCEQ may impose additio
	Class V authorization from TCEQ under Texas Water Code, §27.026, remains subject to the regulatory requirements of both the RRC and the TCEQ. Nonhazardous brine from a desalination operation and nonhaz-ardous drinking water treatment residuals to be disposed by injection in a permitted Class II disposal well authorized by TCEQ as a Class V injection well remain subject to the requirements of the Texas Health and Safety Code, the Texas Water Code, and the TCEQ's rules. The RRC and the TCEQ may impose additio




	DIVISION 2. TRANSMISSION AND DISTRIBUTION APPLICABLE TO ALL ELECTRIC UTILITIES 16 TAC §25.227 The Public Utility Commission of Texas (commission) proposes the repeal of 16 Texas Administrative Code (TAC) §25.227, re-lating to Electric Utility Service for Public Retail Customers. The proposed repeal will implement amendments to the Public Utility Regulatory Act (PURA) enacted in House Bill (HB) 2263 during the 86th Legislative Session. HB 2263 removed provisions in PURA which authorized the commissioner of t
	DIVISION 2. TRANSMISSION AND DISTRIBUTION APPLICABLE TO ALL ELECTRIC UTILITIES 16 TAC §25.227 The Public Utility Commission of Texas (commission) proposes the repeal of 16 Texas Administrative Code (TAC) §25.227, re-lating to Electric Utility Service for Public Retail Customers. The proposed repeal will implement amendments to the Public Utility Regulatory Act (PURA) enacted in House Bill (HB) 2263 during the 86th Legislative Session. HB 2263 removed provisions in PURA which authorized the commissioner of t
	DIVISION 2. TRANSMISSION AND DISTRIBUTION APPLICABLE TO ALL ELECTRIC UTILITIES 16 TAC §25.227 The Public Utility Commission of Texas (commission) proposes the repeal of 16 Texas Administrative Code (TAC) §25.227, re-lating to Electric Utility Service for Public Retail Customers. The proposed repeal will implement amendments to the Public Utility Regulatory Act (PURA) enacted in House Bill (HB) 2263 during the 86th Legislative Session. HB 2263 removed provisions in PURA which authorized the commissioner of t
	Paula Mueller, Rules Director, has also determined that for each year of the first five years the proposed rule repeal is in effect, the anticipated public benefits expected as a result of the adoption of the proposed rule repeal will be conforming the commission's rules to the requirements of PURA. There will be no probable economic cost to persons required to comply with the rule repeal under Texas Government Code §2001.024(a)(5). Local Employment Impact Statement For each year of the first five years the
	Paula Mueller, Rules Director, has also determined that for each year of the first five years the proposed rule repeal is in effect, the anticipated public benefits expected as a result of the adoption of the proposed rule repeal will be conforming the commission's rules to the requirements of PURA. There will be no probable economic cost to persons required to comply with the rule repeal under Texas Government Code §2001.024(a)(5). Local Employment Impact Statement For each year of the first five years the
	Paula Mueller, Rules Director, has also determined that for each year of the first five years the proposed rule repeal is in effect, the anticipated public benefits expected as a result of the adoption of the proposed rule repeal will be conforming the commission's rules to the requirements of PURA. There will be no probable economic cost to persons required to comply with the rule repeal under Texas Government Code §2001.024(a)(5). Local Employment Impact Statement For each year of the first five years the
	TITLE 19. EDUCATION PART 2. TEXAS EDUCATION AGENCY CHAPTER 101. ASSESSMENT SUBCHAPTER AA. COMMISSIONER'S RULES CONCERNING THE PARTICIPATION OF ENGLISH LANGUAGE LEARNERS IN STATE ASSESSMENTS DIVISION 1. ASSESSMENTS OF ENGLISH LANGUAGE PROFICIENCY AND ACADEMIC CONTENT FOR ENGLISH LANGUAGE LEARNERS 19 TAC §101.1003 The Texas Education Agency (TEA) proposes an amendment to §101.1003, concerning English language proficiency assess-ments. The proposed amendment would modify the rule to pro-vide clarification for 




	GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-ernment Growth Impact Statement assessment for this proposed rulemaking. During the first five years the proposed rulemaking would be in effect, it would expand an existing regulation by pro-viding a language proficiency assessment for ELs with significant cognitive disabilities. The proposed rulemaking would not create or eliminate a gov-ernment program; would not require the creation of new em-ployee positions or elimination of existing employee positions
	GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-ernment Growth Impact Statement assessment for this proposed rulemaking. During the first five years the proposed rulemaking would be in effect, it would expand an existing regulation by pro-viding a language proficiency assessment for ELs with significant cognitive disabilities. The proposed rulemaking would not create or eliminate a gov-ernment program; would not require the creation of new em-ployee positions or elimination of existing employee positions
	GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-ernment Growth Impact Statement assessment for this proposed rulemaking. During the first five years the proposed rulemaking would be in effect, it would expand an existing regulation by pro-viding a language proficiency assessment for ELs with significant cognitive disabilities. The proposed rulemaking would not create or eliminate a gov-ernment program; would not require the creation of new em-ployee positions or elimination of existing employee positions
	GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-ernment Growth Impact Statement assessment for this proposed rulemaking. During the first five years the proposed rulemaking would be in effect, it would expand an existing regulation by pro-viding a language proficiency assessment for ELs with significant cognitive disabilities. The proposed rulemaking would not create or eliminate a gov-ernment program; would not require the creation of new em-ployee positions or elimination of existing employee positions
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	(a) In Kindergarten-Grade 12, an English [language] learner (EL) [(ELL)] , as defined by the Texas Education Code (TEC), Chap-ter 29, Subchapter B, as a student of limited English proficiency, shall be administered state-identified English language proficiency assess-ments annually in listening, speaking, reading, and writing to fulfill state requirements under the TEC, Chapter 39, Subchapter B, and fed-eral requirements. (b) In rare cases, the admission, review, and dismissal (ARD) committee in conjunction
	(a) In Kindergarten-Grade 12, an English [language] learner (EL) [(ELL)] , as defined by the Texas Education Code (TEC), Chap-ter 29, Subchapter B, as a student of limited English proficiency, shall be administered state-identified English language proficiency assess-ments annually in listening, speaking, reading, and writing to fulfill state requirements under the TEC, Chapter 39, Subchapter B, and fed-eral requirements. (b) In rare cases, the admission, review, and dismissal (ARD) committee in conjunction
	(a) In Kindergarten-Grade 12, an English [language] learner (EL) [(ELL)] , as defined by the Texas Education Code (TEC), Chap-ter 29, Subchapter B, as a student of limited English proficiency, shall be administered state-identified English language proficiency assess-ments annually in listening, speaking, reading, and writing to fulfill state requirements under the TEC, Chapter 39, Subchapter B, and fed-eral requirements. (b) In rare cases, the admission, review, and dismissal (ARD) committee in conjunction



	The proposed amendments to §535.72 streamline the require-ments of non-elective continuing education courses between classroom delivery and distance education delivery, so that no matter the delivery method, the requirements are the same. Specifically, the rule is amended to allow the examination at the end of a distance education course to be conducted within the course instruction time rather than after course completion and removes the requirement to grade the examination and receive a passing score of 7
	The proposed amendments to §535.72 streamline the require-ments of non-elective continuing education courses between classroom delivery and distance education delivery, so that no matter the delivery method, the requirements are the same. Specifically, the rule is amended to allow the examination at the end of a distance education course to be conducted within the course instruction time rather than after course completion and removes the requirement to grade the examination and receive a passing score of 7
	The proposed amendments to §535.72 streamline the require-ments of non-elective continuing education courses between classroom delivery and distance education delivery, so that no matter the delivery method, the requirements are the same. Specifically, the rule is amended to allow the examination at the end of a distance education course to be conducted within the course instruction time rather than after course completion and removes the requirement to grade the examination and receive a passing score of 7
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	to adopt and enforce rules necessary to administer Chapters 1101 and 1102; and to establish standards of conduct and ethics for its license holders to fulfill the purposes of Chapters 1101 and 1102 and ensure compliance with Chapters 1101 and 1102. The statutes affected by this proposal are Texas Occupations Code, Chapters 1101 and 1102. No other statute, code or article is affected by the proposed amendments. §535.72. Approval of Non-elective Continuing Education Courses. (a) -(e) (No change.) (f) Except a
	to adopt and enforce rules necessary to administer Chapters 1101 and 1102; and to establish standards of conduct and ethics for its license holders to fulfill the purposes of Chapters 1101 and 1102 and ensure compliance with Chapters 1101 and 1102. The statutes affected by this proposal are Texas Occupations Code, Chapters 1101 and 1102. No other statute, code or article is affected by the proposed amendments. §535.72. Approval of Non-elective Continuing Education Courses. (a) -(e) (No change.) (f) Except a


	[(2) A student shall complete the subsequent final exami-nation no later than the 30th day after the date the original class con-cludes. The subsequent final examination must be different from the first examination.] [(3) A student who fails the subsequent final course exami-nation is required to retake the course and the final course examination.] (h) [(i)] Approval of currently approved courses by a sec-ondary provider. (1) If a CE provider wants to offer a course currently ap-proved for another provider,
	[(2) A student shall complete the subsequent final exami-nation no later than the 30th day after the date the original class con-cludes. The subsequent final examination must be different from the first examination.] [(3) A student who fails the subsequent final course exami-nation is required to retake the course and the final course examination.] (h) [(i)] Approval of currently approved courses by a sec-ondary provider. (1) If a CE provider wants to offer a course currently ap-proved for another provider,

	(3) A provider who seeks approval of a new delivery method for a currently approved CE course must submit a new appli-cation and pay all required fees, including a fee for content review. (4) The Commission may: (A) request additional information be provided to the Commission relating to an application; and (B) terminate an application without further notice if the applicant fails to provide the additional information not later than the 60th day after the Commission mails the request. (c) -(f) (No change.) 
	(3) A provider who seeks approval of a new delivery method for a currently approved CE course must submit a new appli-cation and pay all required fees, including a fee for content review. (4) The Commission may: (A) request additional information be provided to the Commission relating to an application; and (B) terminate an application without further notice if the applicant fails to provide the additional information not later than the 60th day after the Commission mails the request. (c) -(f) (No change.) 
	(3) A provider who seeks approval of a new delivery method for a currently approved CE course must submit a new appli-cation and pay all required fees, including a fee for content review. (4) The Commission may: (A) request additional information be provided to the Commission relating to an application; and (B) terminate an application without further notice if the applicant fails to provide the additional information not later than the 60th day after the Commission mails the request. (c) -(f) (No change.) 
	(3) A provider who seeks approval of a new delivery method for a currently approved CE course must submit a new appli-cation and pay all required fees, including a fee for content review. (4) The Commission may: (A) request additional information be provided to the Commission relating to an application; and (B) terminate an application without further notice if the applicant fails to provide the additional information not later than the 60th day after the Commission mails the request. (c) -(f) (No change.) 




	SUBCHAPTER I. LICENSE RENEWAL 22 TAC §535.92 The Texas Real Estate Commission (TREC) proposes amend-ments to 22 TAC §535.92, Continuing Education Requirements, in Chapter 535, General Provisions. The proposed amendments to §535.92 add three hours of required continuing education (CE) to real estate sales agents or broker license renewals, the sub-ject matter of which must be real estate contracts. The pro-posed amendments additionally clarifies which license holders must take the broker responsibility cours
	SUBCHAPTER I. LICENSE RENEWAL 22 TAC §535.92 The Texas Real Estate Commission (TREC) proposes amend-ments to 22 TAC §535.92, Continuing Education Requirements, in Chapter 535, General Provisions. The proposed amendments to §535.92 add three hours of required continuing education (CE) to real estate sales agents or broker license renewals, the sub-ject matter of which must be real estate contracts. The pro-posed amendments additionally clarifies which license holders must take the broker responsibility cours
	SUBCHAPTER I. LICENSE RENEWAL 22 TAC §535.92 The Texas Real Estate Commission (TREC) proposes amend-ments to 22 TAC §535.92, Continuing Education Requirements, in Chapter 535, General Provisions. The proposed amendments to §535.92 add three hours of required continuing education (CE) to real estate sales agents or broker license renewals, the sub-ject matter of which must be real estate contracts. The pro-posed amendments additionally clarifies which license holders must take the broker responsibility cours
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	The statute affected by this proposal is Texas Occupations Code, Chapters 1101. No other statute, code or article is affected by the proposed amendments. §535.92. Continuing Education Requirements. (a) Required continuing education. 18 hours of continuing ed-ucation are required for each renewal of a real estate sales agent or bro-ker license and must include: (1) a four hour Legal Update I: Laws, Rules and Forms course; (2) a four hour Legal Update II: Agency, Ethics and Hot Topics course; [and] (3) three 



	Filed with the Office of the Secretary of State on February 13, 2020. TRD-202000604 Chelsea Buchholtz Executive Director Texas Real Estate Commission Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 936-3284 ♦ ♦ ♦ SUBCHAPTER R. REAL ESTATE INSPECTORS 22 TAC §535.210, §535.215 The Texas Real Estate Commission (TREC) proposes amend-ments to §535.210, Fees, and §535.215, Inactive Inspector Status in Subchapter R of Chapter 535, General Provisions. The proposed amen
	Filed with the Office of the Secretary of State on February 13, 2020. TRD-202000604 Chelsea Buchholtz Executive Director Texas Real Estate Commission Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 936-3284 ♦ ♦ ♦ SUBCHAPTER R. REAL ESTATE INSPECTORS 22 TAC §535.210, §535.215 The Texas Real Estate Commission (TREC) proposes amend-ments to §535.210, Fees, and §535.215, Inactive Inspector Status in Subchapter R of Chapter 535, General Provisions. The proposed amen
	For each year of the first five years the proposed amendments are in effect the amendments will not: --create or eliminate a government program; --require the creation of new employee positions or the elimina-tion of existing employee positions; --require an increase or decrease in future legislative appropria-tions to the agency; --create a new regulation; --expand, limit or repeal an existing regulation; --increase or decrease the number of individuals subject to the rule's applicability; or --positively 
	For each year of the first five years the proposed amendments are in effect the amendments will not: --create or eliminate a government program; --require the creation of new employee positions or the elimina-tion of existing employee positions; --require an increase or decrease in future legislative appropria-tions to the agency; --create a new regulation; --expand, limit or repeal an existing regulation; --increase or decrease the number of individuals subject to the rule's applicability; or --positively 
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	(10) a fee [of $60] for taking a license examination without a national portion or retaking the state part of the license examination; (11) a fee of $50 to request an inactive professional inspec-tor license be returned to active status; [(12) a fee of $40 for preparing a certificate of active licen-sure or sponsorship;] (12) [(13)] a fee of $50 for the filing of a fitness determi-nation; (13) [(14)] the fee required by the Department of Informa-tion Resources as a subscription or convenience fee for use of
	(10) a fee [of $60] for taking a license examination without a national portion or retaking the state part of the license examination; (11) a fee of $50 to request an inactive professional inspec-tor license be returned to active status; [(12) a fee of $40 for preparing a certificate of active licen-sure or sponsorship;] (12) [(13)] a fee of $50 for the filing of a fitness determi-nation; (13) [(14)] the fee required by the Department of Informa-tion Resources as a subscription or convenience fee for use of
	(10) a fee [of $60] for taking a license examination without a national portion or retaking the state part of the license examination; (11) a fee of $50 to request an inactive professional inspec-tor license be returned to active status; [(12) a fee of $40 for preparing a certificate of active licen-sure or sponsorship;] (12) [(13)] a fee of $50 for the filing of a fitness determi-nation; (13) [(14)] the fee required by the Department of Informa-tion Resources as a subscription or convenience fee for use of
	(10) a fee [of $60] for taking a license examination without a national portion or retaking the state part of the license examination; (11) a fee of $50 to request an inactive professional inspec-tor license be returned to active status; [(12) a fee of $40 for preparing a certificate of active licen-sure or sponsorship;] (12) [(13)] a fee of $50 for the filing of a fitness determi-nation; (13) [(14)] the fee required by the Department of Informa-tion Resources as a subscription or convenience fee for use of
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	--create or eliminate a government program; --require the creation of new employee positions or the elimina-tion of existing employee positions; --require an increase or decrease in future legislative appropria-tions to the agency; --require an increase or decrease in fees paid to the agency; --create a new regulation; --expand, limit or repeal an existing regulation; --increase or decrease the number of individuals subject to the rule's applicability; or --positively or adversely affect the state's economy
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	(d) The Commission may assess an additional administrative penalty of up to two times that assessed under subsections (b) and (c) of this section if the residential service company has a history of previous violations. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 13, 2020. TRD-202000606 Chelsea Buchholtz Executive Director Texas Real Estate Commission Earli



	current MOU describes the general jurisdiction of the TCEQ and the RRC regarding water quality and waste. Several statutes cover persons and activities where respective jurisdiction of the RRC and the TCEQ may intersect. The current MOU is a state-ment of how the TCEQ and RRC implement the division of ju-risdiction. The MOU delineates general agency jurisdictions re-garding: solid waste; water quality; oil and gas waste; injection wells; hazardous waste; interagency activities, and radioactive material. In 
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	ment of oil, natural gas, or geothermal resources. This transfer of responsibilities would occur upon the EPA approval of the TCEQ's request to amend or supplement its TPDES program. Proposed new subsection (c) would provide the definition of haz-ardous waste and identify exemptions from classifications as hazardous waste for certain oil and gas waste. Proposed new subsection (d) would describe the jurisdiction over waste from specific activities including: drilling, operation, and plugging of wells associa
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	ministration or enforcement of the proposed rule. After TCEQ receives approval to assume responsibility for discharges of pro-duced water, hydrostatic test water, and gas plant effluent, the Legislative Budget Board estimated a revenue decrease to the RRC's Oil and Gas Regulation Account of $225,000 each year from the revenue that was collected through the processing of applications. With the implementation of the program at TCEQ, oil and gas facilities that discharge produced water, hydrostatic test water,
	rural communities in a material way for the first five years that the proposed rulemaking is in effect. The rulemaking would ap-ply statewide and have the same effect in rural communities as in urban communities. Small Business and Micro-Business Assessment No adverse fiscal implications are anticipated for small or micro-businesses due to the implementation or administration of the proposed rulemaking for the first five-year period the proposed rulemaking is in effect. Small Business Regulatory Flexibility
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	duction and development of oil, natural gas, or geothermal re-sources. This transfer of responsibilities would occur upon the EPA's approval of TCEQ's request to amend or supplement its TPDES program. The proposed MOU would also reflect the TCEQ's authority to authorize by individual permit, general per-mit, or rule, a Class V injection well for the disposal of non-hazardous brine from a desalination operation, or nonhazardous DWTR, under the jurisdiction of the TCEQ, into a Class II injec-tion well permitt
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	disposal of nonhazardous brine from a desalination operation, or nonhazardous drinking water residuals, under the jurisdiction of the TCEQ, into a Class II injection well permitted by the RRC. This rulemaking will impose no burdens on private real property because the proposed rulemaking neither relates to, nor has any impact on the use or enjoyment of private real property, and there is no reduction in the value of private real property as a result of this rulemaking. Consistency with the Coastal Managemen
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	the general authority of the commission to adopt rules necessary to carry out its powers and duties under the TWC and other laws of this state; TWC, §26.011, which establishes that the commis-sion shall establish the level of quality to be maintained in and control the quality of the water in the state; TWC, §26.121, which establishes the authority of the commission to issue discharge permits; TWC, §26.131 which establishes the duties of the Rail-road Commission of Texas (RRC); TWC, §27.011, which estab-lis
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	which establishes the authority of the RRC and the TCEQ to en-ter an MOU by rule to implement House Bill (HB) 2230; TWC, §27.049, which establishes the authority of the RRC and the TCEQ to comply with TWC, Chapter 27 by entering MOU by amending or entering new MOU by rule; Texas Health and Safety Code (THSC), §401.001, which establishes the TCEQ's jurisdic-tion over regulation and licensing of radioactive materials and substances; and THSC, §401.069, which establishes the author-ity for the TCEQ to enter Me
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	trol Board, and portions of the Texas Department of Health) jurisdiction over industrial and hazardous wastes. (5) The agencies have determined that the revised MOU that became effective on May 1, 2012, should again be revised to fur-ther clarify jurisdictional boundaries and to reflect legislative changes in agency responsibility. (b) General agency jurisdictions. (1) Texas Commission on Environmental Quality (TCEQ) (the successor agency to the Texas Natural Resource Conservation Commission). (A) Solid was
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	tain industrial activities under individual TPDES permits and under the TPDES Multi-Sector General Permit, except for discharges associated with industrial activities under the jurisdiction of the RRC. (II) Storm water associated with construction activities. The TCEQ regulates storm water discharges associated with construction activities, except for discharges from construction activities under the jurisdiction of the RRC. (III) Municipal storm water discharges. The TCEQ has jurisdiction over discharges f
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	ing storage, handling, reclamation, gathering, transportation, or distri-bution of crude oil or natural gas by pipeline, prior to the refining of such oil or prior to the use of such gas in any manufacturing process or as a residential or industrial fuel, are under the jurisdiction of the RRC, except as noted in clause (ii) of this subparagraph. These wastes are termed "oil and gas wastes." In compliance with Texas Health and Safety Code, §361.025 (relating to exempt activities), a list of activi-ties that 
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	tants, including sediment, in storm water to help ensure protection of surface water quality during storm events. (II) Storm water associated with construction activities. Where required by federal law, discharges of storm water associated with construction activities under the RRC's jurisdiction must be authorized by the EPA and the RRC, as applicable. Activities under RRC jurisdiction include construction of a facility that, when completed, would be associated with the exploration, development, or product
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	producing of oil, gas, or geothermal resources, waste arising out of or incidental to the underground storage of hydrocarbons other than stor-age in artificial tanks or containers, or waste arising out of or inciden-tal to the operation of gasoline plants, natural gas processing plants, or pressure maintenance or repressurizing plants. The term includes but is not limited to salt water, brine, sludge, drilling mud, and other liquid or semi-liquid waste material." The term "waste arising out of or inci-denta
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	(3) A partial list of wastes associated with oil, gas, and geothermal exploration, development, and production that are con-sidered exempt from hazardous waste regulation under RCRA can be found in EPA's "Regulatory Determination for Oil and Gas and Geothermal Exploration, Development and Production Wastes," 53 FedReg 25,446 (July 6, 1988). A further explanation of the exemption can be found in the "Clarification of the Regulatory Determination for Wastes from the Exploration, Development and Production of 
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	provided the terms "hydrocarbons" and "underground hydrocarbon storage facility" have the meanings set out in Texas Natural Resources Code, §91.201. (5) Underground natural gas storage. The disposal of wastes resulting from the construction, operation, or abandonment of an "underground natural gas storage facility" is subject to the jurisdic-tion of the RRC, provided that the terms "natural gas" and "storage facility" have the meanings set out in Texas Natural Resources Code, §91.173. (6) Transportation of 
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	plicable statute and regulations consist primarily of reporting require-ments for accounting purposes. (8) Refining of oil. (A) The management of wastes resulting from oil refin-ing operations, including spent caustics, spent catalysts, still bottoms or tars, and American Petroleum Institute (API) separator sludges, is subject to the jurisdiction of the TCEQ. The processing of light ends from the distillation and cracking of crude oil or crude oil products is considered to be a refining operation. The term 
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	(B) The TCEQ also has jurisdiction over waste gen-erated at commercial service company facilities operated by persons providing equipment, materials, or services (such as drilling and work over rig rental and tank rental; equipment repair; drilling fluid sup-ply; and acidizing, fracturing, and cementing services) to the oil and gas industry. These wastes include the following wastes when they are generated at commercial service company facilities: empty sacks, containers, and drums; drum, tank, and truck ri
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	to enhance the efforts to share information and use resources more ef-ficiently. The TCEQ External Relations Division will make the proper TCEQ personnel aware of the services offered by the RRC, share infor-mation with the RRC to maximize services to oil and gas operators, and advise oil and gas operators of RRC services. The RRC will make the proper RRC personnel aware of the services offered by the TCEQ Ex-ternal Relations Division, share information with the TCEQ External Relations Division to maximize 
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	and source reduction have been explored. The RRC must specifically authorize management of wastes under its jurisdiction at facilities regu-lated by the TCEQ. The RRC may grant such authorizations by rule, or on an individual basis through permits or other written authorizations. In addition, except as provided in subparagraph (B) of this paragraph, the concurrence of the TCEQ is required to manage "special waste" under the jurisdiction of the RRC at a facility regulated by the TCEQ. The TCEQ's concurrence 
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	(F) If a facility requests or requires a TCEQ waste gen-erator registration number for wastes under the jurisdiction of the RRC, the registration number "XXXRC" may be provided. (G) Wastes that are under the jurisdiction of the RRC need not be reported to the TCEQ. (4) Management of nonhazardous wastes under TCEQ ju-risdiction at facilities regulated by the RRC. (A) Once alternatives for recycling and source reduc-tion have been explored, and with prior authorization from the RRC, the following nonhazardous
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	rized to dispose by injection nonhazardous brine from a desalination operation and nonhazardous drinking water treatment residuals under the jurisdiction of the TCEQ. The operator of a permitted Class II dis-posal well seeking a Class V authorization must apply to TCEQ and obtain a Class V authorization prior to disposal of nonhazardous brine from a desalination operation or nonhazardous drinking water treat-ment residuals. A permitted Class II disposal well that has obtained a Class V authorization from TC
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	agree to share information and take appropriate investigative steps to assess jurisdiction. (D) For items not covered by statute or rule, the TCEQ and the RRC will collaborate to determine respective responsibilities for each issue, project, or project type. (E) The staff of the RRC and the TCEQ shall coordi-nate as necessary to attempt to resolve any disputes regarding interpre-tation of this MOU and disputes regarding definitions and terms of art. (7) Groundwater. (A) Notice of groundwater contamination. 
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	(D) If TCEQ or RRC field personnel receive spill no-tifications or reports documenting improperly managed waste or con-taminated environmental media resulting from a spill or discharge that is under the jurisdiction of the other agency, they shall refer the issue to the other agency. The agency that has jurisdiction over the activity that resulted in the improperly managed waste, spill, discharge, or contami-nated environmental media will be responsible for measures necessary to monitor, document, and remed
	(D) If TCEQ or RRC field personnel receive spill no-tifications or reports documenting improperly managed waste or con-taminated environmental media resulting from a spill or discharge that is under the jurisdiction of the other agency, they shall refer the issue to the other agency. The agency that has jurisdiction over the activity that resulted in the improperly managed waste, spill, discharge, or contami-nated environmental media will be responsible for measures necessary to monitor, document, and remed
	(D) If TCEQ or RRC field personnel receive spill no-tifications or reports documenting improperly managed waste or con-taminated environmental media resulting from a spill or discharge that is under the jurisdiction of the other agency, they shall refer the issue to the other agency. The agency that has jurisdiction over the activity that resulted in the improperly managed waste, spill, discharge, or contami-nated environmental media will be responsible for measures necessary to monitor, document, and remed
	(D) If TCEQ or RRC field personnel receive spill no-tifications or reports documenting improperly managed waste or con-taminated environmental media resulting from a spill or discharge that is under the jurisdiction of the other agency, they shall refer the issue to the other agency. The agency that has jurisdiction over the activity that resulted in the improperly managed waste, spill, discharge, or contami-nated environmental media will be responsible for measures necessary to monitor, document, and remed
	(D) If TCEQ or RRC field personnel receive spill no-tifications or reports documenting improperly managed waste or con-taminated environmental media resulting from a spill or discharge that is under the jurisdiction of the other agency, they shall refer the issue to the other agency. The agency that has jurisdiction over the activity that resulted in the improperly managed waste, spill, discharge, or contami-nated environmental media will be responsible for measures necessary to monitor, document, and remed
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	the preceding three-year period. The bill also requires investiga-tions to be conducted by one or more inspectors trained in the regulatory requirements under the jurisdiction of the TCEQ that are applicable to an active APO. Additionally, HB 907 increases the maximum annual registra-tion fee for APOs from $1,000 to $1,500, as well as, increases the maximum penalty assessed to an unregistered APO from $10,000 to $20,000 for each year the APO operates without a registration. HB 907 also increases the maximum
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	the maximum fee in state law. The exact fee structure is deter-mined by the executive director, and a tiered system is currently in place. As of November 8, 2019, the agency had 1,011 ac-tive APOs. There is the potential for a maximum fee increase of $500 per APO per year. Local Employment Impact Statement The commission reviewed this proposed rulemaking and deter-mined that a Local Employment Impact Statement is not required because the proposed rulemaking would not adversely affect a local economy in a ma
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	Texas Government Code, §2001.0225, applies to a "Major envi-ronmental rule" adopted by a state agency, the result of which is to exceed standards set by federal law, exceed express require-ments of state law, exceed requirements of delegation agree-ments between the state and the federal government to imple-ment a state and federal program, or adopt a rule solely under the general powers of the agency instead of under a specific state law. A "Major environmental rule" is a rule, the specific intent of which
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	value by 25% or more beyond that which would otherwise exist in the absence of the regulations. The proposed rule is adminis-trative and would not impose any new regulatory requirements. The primary purpose of the proposed rule is to implement HB 907 by increasing the maximum APO registration fee from $1,000 to $1,500. The proposed rulemaking is reasonably taken to fulfill requirements of state law. Therefore, the proposed rulemaking would not cause a taking under Texas Government Code, Chap-ter 2007. Consi
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	conservation and protection of the environment and the natural resources of the state. The amendment implements House Bill 907, 86th Texas Legis-lature (2019), TWC, §§5.013, 5.102, 5.103, and 5.120. §342.26. Registration Fees. (a) Any person who submits a registration for an aggregate production operation shall remit, at the time of registration, a fee to the commission. (b) The executive director shall determine the costs to admin-ister this chapter and the requirements in Texas Water Code, Chapter 28A [§2
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	ment Board and Texas Commission on Environmental Quality guidance document "Guidance and Methodology for Reporting on Water Conservation and Water Use." The remaining sections in §357.10 are renumbered to accom-modate the addition of §357.10(25). Section 357.11. Designations. Section 357.11(d)(7) is revised to expand the eligible partici-pation of the small businesses interest category. The updated ranges are based on information collected by the U.S. Small Business Administration. Section 357.11(d)(9) is r
	Section 357.34. Identification and Evaluation of Potentially Fea-sible Water Management Strategies and Water Management Strategy Projects. Section 357.34(e)(3)(A) is revised to correct a typographical er-ror. Section 357.34(g) is added to specify the RWPGs must docu-ment in their RWP why certain water management strategies were not recommended, a task that is already required of RW-PGs by the contract scopes of work. These strategies include aquifer storage and recovery, seawater desalination, and brack-ish

	RWPs may include recommendations the RWPG believes would improve the planning process. Section 357.45. Implementation and Comparison to Previous Regional Water Plan. Section 357.45(b) is added to implement a change to TWC §16.053(e)(12) made by HB 807 (relating to Regionalization). The change requires that the RWPGs assess the progress of regionalization in the planning area. Previous section 357.34(b) is renumbered to (c). FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-MENTS Ms. Rebecca Trevino, Chief Financ
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	DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION The board reviewed the proposed rulemaking in light of the regulatory analysis requirements of Texas Government Code §2001.0225, and determined that the rulemaking is not subject to Texas Government Code, §2001.0225, because it does not meet the definition of a "major environmental rule" as defined in the Administrative Procedure Act. A "major environmental rule" is defined as a rule with the specific intent to protect the envi-ronment or reduce risks to human 


	enforcement of this proposed rule would be neither a statutory nor a constitutional taking of private real property. Specifically, the subject proposed regulation does not affect a landowner's rights in private real property because this rulemaking does not burden nor restrict or limit the owner's right to property and re-duce its value by 25% or more beyond that which would other-wise exist in the absence of the regulation. In other words, this rule requires compliance with state law regarding the state wa
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	regardless of whether the supply is physically connected to or legally accessible by Water User Groups. (4) Board--The Texas Water Development Board. (5) Collective Reporting Unit--A grouping of utilities lo-cated in the Regional Water Planning Area. Utilities within a Collective Reporting Unit must have a logical relationship, such as being served by common Wholesale Water Providers, having common sources, or other appropriate associations. (6) Commission--The Texas Commission on Environmen-tal Quality. (7
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	and demonstrates to the Board that there is a potential for a substantial adverse effect on the region as a result of those impacts. (17) Intraregional Conflict--A conflict between two or more identified, quantified, and recommended Water Management Strategies in the same Initially Prepared Plan that rely upon the same water source, so that there is not sufficient water available to fully implement all Water Management Strategies and thereby creating an over-allocation of that source. (18) Initially Prepare
	and demonstrates to the Board that there is a potential for a substantial adverse effect on the region as a result of those impacts. (17) Intraregional Conflict--A conflict between two or more identified, quantified, and recommended Water Management Strategies in the same Initially Prepared Plan that rely upon the same water source, so that there is not sufficient water available to fully implement all Water Management Strategies and thereby creating an over-allocation of that source. (18) Initially Prepare
	and demonstrates to the Board that there is a potential for a substantial adverse effect on the region as a result of those impacts. (17) Intraregional Conflict--A conflict between two or more identified, quantified, and recommended Water Management Strategies in the same Initially Prepared Plan that rely upon the same water source, so that there is not sufficient water available to fully implement all Water Management Strategies and thereby creating an over-allocation of that source. (18) Initially Prepare
	(28) [(27)] Retail Public Utility--Defined in Texas Water Code §13.002 (relating to Water Rates and Services) as "any person, corporation, public utility, water supply or sewer service corporation, municipality, Political Subdivision or agency operating, maintaining, or controlling in this state facilities for providing potable water service or sewer service, or both, for compensation." (29) [(28)] Reuse--Defined in §363.1302 of this title (relat-ing to Definition of Terms). (30) [(29)] State Drought Prepar
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	(39) [(38)] Water Demand--Volume of water required to carry out the anticipated domestic, public, and/or economic activities of a Water User Group during drought conditions. (40) [(39)] Water Management Strategy (WMS)--A plan to meet a need for additional water by a discrete Water User Group, which can mean increasing the total water supply or maximizing an existing supply, including through reducing demands. A Water Management Strategy may or may not require associated Water Management Strat-egy Projects t
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	each county judge of a county located in whole or in part in the RW-PAs proposed to be impacted. After the 30 day notice period, the Board shall hold a public hearing at a location to be determined by the Board before making any changes to the designation of an RWPA. (b) If upon boundary review the Board determines that revi-sions to the boundaries are necessary, the Board shall designate areas for which RWPs shall be developed, taking into consideration factors such as: (1) River basin and aquifer delineat
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	(6) Environmental interests, defined as those persons or groups advocating the conservation of the state's natural resources, including but not limited to soil, water, air, and living resources; (7) Small businesses, defined as corporations, partnerships, sole proprietorships, or other legal entities that are formed for the pur-pose of making a profit, are independently owned and operated, and have fewer than 500 [100] employees or less than $10 [$1] million in gross annual receipts; (8) Electric generating
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	(f) Each RWPG shall provide a current list of its members to the EA; the list shall identify the interest represented by each member including interests required in subsection (d) of this section. (g) Each RWPG, at its discretion, may at any time add addi-tional voting and non-voting representatives to serve on the RWPG for any new interest category, including additional representatives of those interests already listed in subsection (d) of this section that the RWPG considers appropriate for water planning
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	(7) Public comments to be accepted as follows: (A) Written comments for 14 days prior to meeting with comments considered by RWPG members prior to action; (B) Oral and written public comment during meeting; and (C) Written comments must also be accepted for 14 days following the meeting and all comments received during the comment period must be submitted to the Board by the RWPG. (d) Notice under this subsection shall meet the following re-quirements: (1) These notice requirements apply to the following RW
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	(ii) Comments associated with a preplanning meet-ing must be considered prior to taking RWPG action. (e) Notice under this subsection shall meet the following re-quirements: (1) These notice requirements apply when an RWPG is re-questing research and planning funds from the Board. (2) Notice shall be published in a newspaper of general cir-culation in each county located in whole or in part in the RWPA at least 30 days prior to Board consideration of funding applications. (3) Notice shall include the name a
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	Chapter 16 of the TWC is affected by this rulemaking. SUBCHAPTER C. PLANNING ACTIVITIES FOR NEEDS ANAL-YSIS AND STRATEGY RECOMMENDATIONS. §357.31. Projected Population and Water Demands. (a) RWPs shall present projected population and Water De-mands by WUG as defined in §357.10 of this title (relating to Defini-tions and Acronyms). If a WUG lies in one or more counties or RWPA or river basins, data shall be reported for each river basin, RWPA, and county split. (b) RWPs shall present projected Water Demands
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	(4) Any other general recommendations regarding drought management in the region or state. (j) The RWPGs shall develop region-specific model Drought Contingency Plans. §357.43. Regulatory, Administrative, or Legislative Recommenda-tions. (a) The RWPs shall contain any regulatory, administrative, or legislative recommendations developed by the RWPGs. (b) Ecologically Unique River and Stream Segments. RW-PGs may include in adopted RWPs recommendations for all or parts of river and stream segments of unique ec
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	(a) RWPGs shall describe the level of implementation of pre-viously recommended WMSs and associated impediments to imple-mentation in accordance with guidance provided by the board. Infor-mation on the progress of implementation of all WMSs that were rec-ommended in the previous RWP, including conservation and Drought Management WMSs; and the implementation of WMSPs that have af-fected progress in meeting the state's future water needs. (b) RWPGs shall assess the progress of the RWPA in en-couraging coopera
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	cific provisions being amended or added and the reasons for the amendments are addressed in more detail below. SECTION BY SECTION DISCUSSION OF THE PROPOSED ADDITIONS AND AMENDMENTS. 31 TAC §371.1. Definitions Section 371.1 is amended to define the term "water conservation plan" as a plan in compliance with Texas Water Code §16.4021, as required by H.B. 3339, 86th (R) Legislative Session, and to include definitions for equivalency projects and non-equivalency projects. 31 TAC §371.4 Federal Requirements Sec
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	published for repeal elsewhere in this issue of the Texas Regis-ter. 31 TAC §371.61 Engineering Feasibility Report Section 371.61 is added to replace the rule previously numbered as 371.60. The existing §371.61 is published for repeal else-where in this issue of the Texas Register. 31 TAC §371.62 Contract Documents: Review and Approval Section 371.62 is added to replace the rule previously numbered as 371.61, and amended to include a requirement that Appli-cants submit an electronic copy of applications and
	published for repeal elsewhere in this issue of the Texas Regis-ter. 31 TAC §371.61 Engineering Feasibility Report Section 371.61 is added to replace the rule previously numbered as 371.60. The existing §371.61 is published for repeal else-where in this issue of the Texas Register. 31 TAC §371.62 Contract Documents: Review and Approval Section 371.62 is added to replace the rule previously numbered as 371.61, and amended to include a requirement that Appli-cants submit an electronic copy of applications and


	Section 371.81 is added to replace the rule previously numbered as 371.80, to change the term "inspection" to "site visits", and to review compliance with EPA's American Iron and Steel require-ments. The existing §371.81 is published for repeal elsewhere in this issue of the Texas Register. 31 TAC §371.82 Alterations During Construction Section 371.82 is added to replace the rule previously numbered as 371.81. The existing §371.82 is published for repeal else-where in this issue of the Texas Register. 31 TA
	is no expected additional cost to state or local governments re-sulting from their administration. These rules are not expected to result in reductions in costs to either state or local governments. There is no change in costs for state and local governments because the proposed additions and amendments implement statutory requirements and clarify the language in the rules. These rules are not expected to have any impact on state or local revenues. The rules and their admin-istration will not require any in
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	not apply to this rulemaking because Texas Government Code §2001.0225 only applies to a major environmental rule the re-sult of which is to: (1) exceed a standard set by federal law, un-less the rule is specifically required by state law; (2) exceed an express requirement of state law, unless the rule is specifically required by federal law; (3) exceed a requirement of a delega-tion agreement or contract between the state and an agency or representative of the federal government to implement a state and fed
	not apply to this rulemaking because Texas Government Code §2001.0225 only applies to a major environmental rule the re-sult of which is to: (1) exceed a standard set by federal law, un-less the rule is specifically required by state law; (2) exceed an express requirement of state law, unless the rule is specifically required by federal law; (3) exceed a requirement of a delega-tion agreement or contract between the state and an agency or representative of the federal government to implement a state and fed
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	rules will not: (1) create or eliminate a government program; (2) require the creation of new employee positions or the elimina-tion of existing employee positions; (3) require an increase or decrease in future legislative appropriations to the agency; (4) require an increase or decrease in fees paid to the agency; (5) create a new regulation; (6) expand, limit, or repeal an existing regulation; (7) increase or decrease the number of individuals subject to the rule's applicability; or (8) positively or adve
	rules will not: (1) create or eliminate a government program; (2) require the creation of new employee positions or the elimina-tion of existing employee positions; (3) require an increase or decrease in future legislative appropriations to the agency; (4) require an increase or decrease in fees paid to the agency; (5) create a new regulation; (6) expand, limit, or repeal an existing regulation; (7) increase or decrease the number of individuals subject to the rule's applicability; or (8) positively or adve
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	(A) a state or national bank designated by the comptrol-ler as a state depository institution in accordance with Texas Govern-ment Code[,] Chapter 404, Subchapter C; (B) a custodian of collateral as designated in accor-dance with Texas Government Code[,] Chapter 404, Subchapter D; or (C) a municipal official responsible for managing the fiscal affairs of a home-rule municipality in accordance with Texas Lo-cal Government Code[,] Chapter 104. (32) [(31)] Executive administrator--The executive admin-istrator 
	(A) a state or national bank designated by the comptrol-ler as a state depository institution in accordance with Texas Govern-ment Code[,] Chapter 404, Subchapter C; (B) a custodian of collateral as designated in accor-dance with Texas Government Code[,] Chapter 404, Subchapter D; or (C) a municipal official responsible for managing the fiscal affairs of a home-rule municipality in accordance with Texas Lo-cal Government Code[,] Chapter 104. (32) [(31)] Executive administrator--The executive admin-istrator 
	(A) a state or national bank designated by the comptrol-ler as a state depository institution in accordance with Texas Govern-ment Code[,] Chapter 404, Subchapter C; (B) a custodian of collateral as designated in accor-dance with Texas Government Code[,] Chapter 404, Subchapter D; or (C) a municipal official responsible for managing the fiscal affairs of a home-rule municipality in accordance with Texas Lo-cal Government Code[,] Chapter 104. (32) [(31)] Executive administrator--The executive admin-istrator 
	(A) a state or national bank designated by the comptrol-ler as a state depository institution in accordance with Texas Govern-ment Code[,] Chapter 404, Subchapter C; (B) a custodian of collateral as designated in accor-dance with Texas Government Code[,] Chapter 404, Subchapter D; or (C) a municipal official responsible for managing the fiscal affairs of a home-rule municipality in accordance with Texas Lo-cal Government Code[,] Chapter 104. (32) [(31)] Executive administrator--The executive admin-istrator 


	by a political subdivision or nonprofit entity, and is not a community water system. (46) [(44)] Outlay report--The Board's form used to report costs incurred on the project. (47) [(45)] Permit--Any permit, license, registration, or other legal document required from any local, regional, state, or federal government for construction of the project. (48) [(46)] Person--An individual, corporation, part-nership, association, State, municipality, commission, or political subdivision of the State, or any interst

	(53) [(51)] Principal forgiveness--A type of additional sub-sidization authorized by 42 U.S.C. §300j-12(d) or federal appropria-tions acts, as detailed in the Intended Use Plan and principal forgive-ness agreement or bond transcript applicable to the project. (54) [(52)] Private Placement Memorandum (PPM)--A document functionally similar to an "official statement" used in con-nection with an offering of municipal securities in a private placement. (55) [(53)] Project--The planning, acquisition, environ-ment
	(53) [(51)] Principal forgiveness--A type of additional sub-sidization authorized by 42 U.S.C. §300j-12(d) or federal appropria-tions acts, as detailed in the Intended Use Plan and principal forgive-ness agreement or bond transcript applicable to the project. (54) [(52)] Private Placement Memorandum (PPM)--A document functionally similar to an "official statement" used in con-nection with an offering of municipal securities in a private placement. (55) [(53)] Project--The planning, acquisition, environ-ment
	(53) [(51)] Principal forgiveness--A type of additional sub-sidization authorized by 42 U.S.C. §300j-12(d) or federal appropria-tions acts, as detailed in the Intended Use Plan and principal forgive-ness agreement or bond transcript applicable to the project. (54) [(52)] Private Placement Memorandum (PPM)--A document functionally similar to an "official statement" used in con-nection with an offering of municipal securities in a private placement. (55) [(53)] Project--The planning, acquisition, environ-ment
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	If a water supplier does not serve 15 service connections or 25 people at any time after the conclusion of the two-year period, the water supplier shall not be considered a public water system. (60) [(58)] Ready to proceed--A project for which avail-able information indicates that there are no significant permitting, land acquisition, social, contractual, environmental, engineering, or finan-cial issues that would keep the project from proceeding in a timely man-ner to the construction phase of the project.
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	accordance with the Act and the IUP under which the project received funding.] [(b) In accordance with the Act and notwithstanding the terms in subsection (a) of this section, the Board may offer financial assis-tance in excess of 20 years, up to 30 years for:] [(1) a disadvantaged community, provided that the finan-cial assistance does not exceed the expected design life of an eligible project; or] [(2) the purchase of bonds issued by a municipality, pro-vided the financial assistance does not exceed the u
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	other information that may be required by the executive administrator or the Board, the Applicant shall provide the following documentation: (1) a resolution from its governing body that must [shall]: (A) -(C) (No change.) (2) (No change.) (3) copies of the following project documents: (A) (No change.) (B) contracts for engineering services must [should] in-clude the scope of services, level of effort, costs, project schedules, and other information necessary for adequate review by the executive administrat
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	provided by the Board, to mitigate the utility's water loss. However, at the request of a retail public utility, the Board may waive this requirement in accordance with §358.6 of this title. §371.36. Multi-Year [ Multi year] Commitments. (a) Commitment periods may be set for a period of up to five years. The minimum interest rate reduction for [the] multi-year com-mitments will be established for the five-year [five year] period based on the interest rate reduction prescribed in the IUP for the first year's
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	(e) Equivalency projects. The Board will inform EPA when consultation or coordination by EPA with other federal agencies is nec-essary to resolve issues regarding compliance with applicable federal laws. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 14, 2020. TRD-202000627 Todd Chenoweth General Counsel Texas Water Development Board Earliest possible date of
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	(9) a detailed project schedule with timelines for each phase of the project and the milestones within each phase of the project; and (10) any other information or data necessary to evaluate the proposed project. The Applicant must submit any additional informa-tion requested by the executive administrator to document the project's eligibility for funding by the program. (b) Approval of engineering feasibility report. The executive administrator will approve the engineering feasibility report when: (1) the 
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	(iv) the investment of any financial assistance pro-ceeds deposited into an approved escrow account must be handled in a manner that complies with the Public Funds Investment Act, Texas Government Code Chapter 2256; and (v) the escrow account must be adequately collater-alized in a manner sufficient to protect the Board's interest in the project and in compliance with the Public Funds Collateral Act, Texas Govern-ment Code Chapter 2257. (B) the Applicant shall fix and maintain rates in accor-dance with stat
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	well as with any applicable Board laws or rules relating to use of the financial assistance; (P) the Applicant must establish a dedicated source of revenue for repayment of the financial assistance; (Q) interest payments must commence no later than one year after the date of closing; (R) annual principal payments must commence no later than 18 months after completion of project construction; and (S) any other recitals mandated by the executive admin-istrator. (3) unqualified approving opinions of the attorn
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	(1) the project has distinct phases for planning, design, ac-quisition, and construction, or if any one of the phases can be logically and practically divided into discrete sections; (2) the project utilizes the design-build or construction manager-at-risk process or any process wherein there is simultaneous design and construction; (3) there are limitations on the availability of funds; (4) additional oversight is required due to the financial con-dition of the Applicant or the complexity of the project; o
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	tions if the Board sells or otherwise transfers such obligations, and the beneficial owners of the Board's bonds if the political subdivision is an obligated person with respect to such bonds under rule 15c2-12. The ordinance or resolution required in subsection (a)(2) of this sec-tion must also contain any other requirements of the SEC or the IRS relating to arbitrage, private activity bonds, or other relevant require-ments regarding the securities held by the Board; (F) current, accurate, and complete rec
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	nancial advisor or other consultant to ensure the appropriateness of the proposed debt and to provide advice to the entity. (c) Documents required for closing. The following documents and conditions are required for closing financial assistance secured by promissory notes and deeds of trust: (1) evidence that applicable requirements and regulations of all identified local, state, and federal agencies having jurisdiction have been met, including but not limited to permits and authorizations; (2) an executed 
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	(13) evidence that the Applicant has the technical, manage-rial, and financial capacity to maintain the system unless the use of the funds will be to ensure that the system has the technical, managerial, and financial capacity to comply with the national primary or applica-ble state drinking water regulations over the long term; (14) if the project will result in the development of surface water or groundwater resources, the Applicant must provide informa-tion showing that it has the legal right to use the 
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	§371.73. Disbursement of Funds. (a) Escrow of funds. The executive administrator may deposit funds into an escrow account at the time of closing of the financial as-sistance. Releases from an escrow account must occur sequentially as described in subsection (c) of this section or in accordance with phasing required for the applicable project. The Applicant must submit outlays for all expenses incurred. (b) Reimbursement method of accessing funds. DWSRF fi-nancial assistance is available for disbursement und
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	sources of revenue available to an Applicant for repayment of financial assistance from the Board. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 14, 2020. TRD-202000629 Todd Chenoweth General Counsel Texas Water Development Board Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 463-7686 ♦ ♦ ♦ SUBCHAPTER H. CONSTR
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	(B) invoices, receipts for materials, accounting ledgers, and any other documents related to expenditure of funds to facilitate tracking the project's progress; (C) evidence of testing of installed materials and equip-ment; (D) deviations from approved plans and specifications; (E) change orders and supporting documents; (F) compliance with EPA's American Iron and Steel re-quirements; and (G) review of any other documents to ensure compli-ance with the terms of the approved contract documents and the Board'
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	contract. This certificate will be transmitted to the Applicant with a statement that the project and the Board's inspection process are com-plete. §371.86. Final Accounting. (a) Within 60 days of Applicant's receipt of the Certificate of Approval for the final prime construction contract and the final inspec-tion report, the Applicant shall submit a final accounting and a final funds requisition form. (b) After the final accounting, the executive administrator will notify the Applicant if remaining surplus
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	being properly fulfilled or that integrity of the State's investment is be-ing endangered, the executive administrator may require the Applicant to take corrective action; (2) inspect certified copies of all minutes, operating bud-gets, monthly operating statements, contracts, leases, deeds, audit re-ports, and other documents concerning the operation and maintenance of the project; (3) inspect and review the project and to obtain information through documents or interviews with appropriate personnel to ens
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	BACKGROUND AND SUMMARY OF THE FACTUAL ISSUES FOR THE PROPOSED REPEALS. The TWDB proposes to repeal these sections of the rules be-cause new rules 31 TAC §§371.60 -371.63, 371.70 -371.75, and 371.80 -371.89 are being proposed elsewhere in this issue of the Texas Register. SECTION BY SECTION DISCUSSION OF THE PROPOSED REPEALS 31 TAC §371.60, Engineering Feasibility Report Section 371.60 is proposed for repeal due to addition of a new §371.60 outlining applicability of the subchapter on engineering review and 

	Section 371.80 is proposed for repeal due to addition of a new §371.78 outlining applicability of the subchapter on construction and post-construction requirements. The new §371.70 is pro-posed for adoption elsewhere in this issue of the Texas Register. 31 TAC §371.81, Alteration During Construction Section 371.81 is proposed for repeal to replace it with the Inspection During Construction rule previously numbered as 371.80. The new §371.81 is proposed for adoption elsewhere in this issue of the Texas Regis
	five years these proposed repeals are in effect, there is no ex-pected additional cost to state or local governments. The repeal of these rules is not expected to result in reductions in costs to either state or local governments. There is no change in costs because there are no direct costs associated with the proposed repeals. These repeals are not expected to have any impact on state or local revenues. These repeals do not require any increase in expenditures for state or local governments as a result of
	five years these proposed repeals are in effect, there is no ex-pected additional cost to state or local governments. The repeal of these rules is not expected to result in reductions in costs to either state or local governments. There is no change in costs because there are no direct costs associated with the proposed repeals. These repeals are not expected to have any impact on state or local revenues. These repeals do not require any increase in expenditures for state or local governments as a result of


	state law, unless the rule is specifically required by federal law; (3) exceed a requirement of a delegation agreement or contract between the state and an agency or representative of the fed-eral government to implement a state and federal program; or (4) adopt a rule solely under the general powers of the agency instead of under a specific state law. This rulemaking does not meet any of these four applicability criteria because it: (1) does not exceed any federal law; (2) does not exceed an express re-qui
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	the addition of sections that implement new requirements in state and federal law within the current framework of the drinking wa-ter state revolving fund. SUBMISSION OF COMMENTS Written comments on the proposed rulemaking may be submit-ted by mail to Office of General Counsel, Texas Water Devel-opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by email to rulescomments@twdb.texas.gov, or by fax to (512) 475-2053. Include reference to Chapter 371 in the subject line. Com-ments will be accepted until 5
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	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 14, 2020. TRD-202000661 Todd Chenoweth General Counsel Texas Water Development Board Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 463-7686 ♦ ♦ ♦ SUBCHAPTER H. CONSTRUCTION AND POST-CONSTRUCTION REQUIREMENTS 31 TAC §§371.80 -371.89 STATUTORY AUTHORITY These repeals
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	375.17, 375.31, 375.41, 375.43, 375.45, 375.60, 375.82, 375.91, 375.92, 375.94, 375.101 and 375.109, relating to the Clean Water State Revolving Fund. BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED ADDITIONS AND AMENDMENTS. The purpose of the additions and amendments is to implement legislative changes from House Bill 3339, 86th (R) Legislative Session and from America's Water Infrastructure Act of 2018 (AWIA), and to implement changes in program management, including addition of remedies for 
	375.17, 375.31, 375.41, 375.43, 375.45, 375.60, 375.82, 375.91, 375.92, 375.94, 375.101 and 375.109, relating to the Clean Water State Revolving Fund. BACKGROUND AND SUMMARY OF THE FACTUAL BASIS FOR THE PROPOSED ADDITIONS AND AMENDMENTS. The purpose of the additions and amendments is to implement legislative changes from House Bill 3339, 86th (R) Legislative Session and from America's Water Infrastructure Act of 2018 (AWIA), and to implement changes in program management, including addition of remedies for 


	number of paper copies required unless the Applicant is directed otherwise. 31 TAC §375.91 Financial Assistance Secured by Bonds or Other Authorized Securities Section 375.91 is amended to add requirements for closing fi-nancial assistance projects consisting of 100 percent principal forgiveness. 31 TAC §375.92 Financial Assistance Secured by Promissory Notes and Deeds of Trust Section 375.92 is amended to clarify language and conform with rules for the Drinking Water State Revolving Fund. 31 TAC §375.94 Re
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	Ms. Treviño also has determined that for each year of the first five years the proposed rulemaking is in effect, there will be no additional cost to the public, and the public will benefit from the rulemaking as it is intended to comply with state law and im-plement changes in program management, including addition of remedies for non-compliance. LOCAL EMPLOYMENT IMPACT STATEMENT The board has determined that a local employment impact state-ment is not required because the proposed rules do not ad-versely a
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	the contact person at the address listed under the Submission of Comments section of this preamble. TAKINGS IMPACT ASSESSMENT The board evaluated the proposed rules and amendments and performed an analysis of whether they constitute a taking under Texas Government Code Chapter 2007. The specific purpose of the rules is to implement new requirements in state and fed-eral law and changes in program management within the current framework of the clean water state revolving fund. The board's analysis indicates 
	the contact person at the address listed under the Submission of Comments section of this preamble. TAKINGS IMPACT ASSESSMENT The board evaluated the proposed rules and amendments and performed an analysis of whether they constitute a taking under Texas Government Code Chapter 2007. The specific purpose of the rules is to implement new requirements in state and fed-eral law and changes in program management within the current framework of the clean water state revolving fund. The board's analysis indicates 
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	31 TAC §375.1 STATUTORY AUTHORITY This rulemaking is proposed under the authority of Texas Water Code §6.101, which gives the TWDB the authority to adopt rules, and Texas Water Code §§15.604, 15.605, and 16.093. Cross-reference to statute: Texas Water Code Chapters 15 and 16 §375.1. Definitions. The following words and terms[, when used in this chapter, shall] have the following meanings when used in this chapter, unless the context clearly indicates otherwise. Words defined in Chapter 15 of the Texas Water
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	(b) Origination fee. An administrative fee not to exceed 1.75 [1.85] percent of the project costs will be assessed [,] as a one-time non-refundable charge. Project costs on [upon] which the fee will be assessed do not include the origination fee or those project costs that are funded through principal forgiveness. The fee is due and payable at the time of loan closing and may be financed as a part of the financial assistance. §375.17. Term of Financial Assistance. The Board may offer financial assistance in
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	(b) Origination fee. An administrative fee not to exceed 1.75 [1.85] percent of the project costs will be assessed [,] as a one-time non-refundable charge. Project costs on [upon] which the fee will be assessed do not include the origination fee or those project costs that are funded through principal forgiveness. The fee is due and payable at the time of loan closing and may be financed as a part of the financial assistance. §375.17. Term of Financial Assistance. The Board may offer financial assistance in
	Todd Chenoweth General Counsel Texas Water Development Board Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 463-7686 ♦ ♦ ♦ SUBCHAPTER D. APPLICATION FOR ASSISTANCE 31 TAC §§375.41, 375.43, 375.45 STATUTORY AUTHORITY This rulemaking is proposed under the authority of Texas Water Code §6.101, which gives the TWDB the authority to adopt rules, and Texas Water Code §§15.604, 15.605, and 16.093. Cross-reference to statute: Texas Water Code Chapters 15 and 16 §375.4


	the Board, for project [projects] costs that are eligible under the Act and the applicable IUP to mitigate the utility's water loss. However, at the request of a retail public utility, the Board may waive this requirement in accordance with §358.6 of this title. §375.45. Multi-year Commitments. (a) Commitment periods may be set for a period of up to five years. The minimum interest rate reduction for [the] multi-year com-mitments will be established for the five-year [five year] period based on the interest
	the Board, for project [projects] costs that are eligible under the Act and the applicable IUP to mitigate the utility's water loss. However, at the request of a retail public utility, the Board may waive this requirement in accordance with §358.6 of this title. §375.45. Multi-year Commitments. (a) Commitment periods may be set for a period of up to five years. The minimum interest rate reduction for [the] multi-year com-mitments will be established for the five-year [five year] period based on the interest
	(5) [(4)] Environmental Impact Statement (EIS)--A de-tailed written statement prepared by a third-party contractor, in close coordination with the executive administrator, that analyzes environ-mental impacts of project alternatives for projects with significant adverse impacts on the quality of the human environment. An EIS is required for projects that do not qualify for a Finding of No Significant Impact. An EIS provides the most comprehensive and detailed infor-mation about potential environmental impac
	(5) [(4)] Environmental Impact Statement (EIS)--A de-tailed written statement prepared by a third-party contractor, in close coordination with the executive administrator, that analyzes environ-mental impacts of project alternatives for projects with significant adverse impacts on the quality of the human environment. An EIS is required for projects that do not qualify for a Finding of No Significant Impact. An EIS provides the most comprehensive and detailed infor-mation about potential environmental impac
	(5) [(4)] Environmental Impact Statement (EIS)--A de-tailed written statement prepared by a third-party contractor, in close coordination with the executive administrator, that analyzes environ-mental impacts of project alternatives for projects with significant adverse impacts on the quality of the human environment. An EIS is required for projects that do not qualify for a Finding of No Significant Impact. An EIS provides the most comprehensive and detailed infor-mation about potential environmental impac
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	(5) [(4)] Environmental Impact Statement (EIS)--A de-tailed written statement prepared by a third-party contractor, in close coordination with the executive administrator, that analyzes environ-mental impacts of project alternatives for projects with significant adverse impacts on the quality of the human environment. An EIS is required for projects that do not qualify for a Finding of No Significant Impact. An EIS provides the most comprehensive and detailed infor-mation about potential environmental impac





	without full preparation or public review of NEPA review documenta-tion (including a CE finding, EA, or EIS) if the executive administrator determines that: (1) delaying commencement of project construction dur-ing the period it would take to prepare, review, and circulate NEPA documentation would increase the imminent peril to the public health, safety, environment, or welfare; and (2) consultations required by the Endangered Species Act and National Historic Preservation Act have been completed. (c) Speci
	without full preparation or public review of NEPA review documenta-tion (including a CE finding, EA, or EIS) if the executive administrator determines that: (1) delaying commencement of project construction dur-ing the period it would take to prepare, review, and circulate NEPA documentation would increase the imminent peril to the public health, safety, environment, or welfare; and (2) consultations required by the Endangered Species Act and National Historic Preservation Act have been completed. (c) Speci
	without full preparation or public review of NEPA review documenta-tion (including a CE finding, EA, or EIS) if the executive administrator determines that: (1) delaying commencement of project construction dur-ing the period it would take to prepare, review, and circulate NEPA documentation would increase the imminent peril to the public health, safety, environment, or welfare; and (2) consultations required by the Endangered Species Act and National Historic Preservation Act have been completed. (c) Speci
	without full preparation or public review of NEPA review documenta-tion (including a CE finding, EA, or EIS) if the executive administrator determines that: (1) delaying commencement of project construction dur-ing the period it would take to prepare, review, and circulate NEPA documentation would increase the imminent peril to the public health, safety, environment, or welfare; and (2) consultations required by the Endangered Species Act and National Historic Preservation Act have been completed. (c) Speci
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	(B) [that] the Applicant shall fix and maintain rates[,] in accordance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) [that] a construction account must [shall] be created and must [which shall] be kept separate from all other accounts and funds of the Applicant; (D) [that] bonds must [shall] be closed in book-entry-only form; (E) the use of a paying agent/registrar that is a Deposi-tory Trust Company (DTC) participant is required; (F) [that] the paymen
	(B) [that] the Applicant shall fix and maintain rates[,] in accordance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) [that] a construction account must [shall] be created and must [which shall] be kept separate from all other accounts and funds of the Applicant; (D) [that] bonds must [shall] be closed in book-entry-only form; (E) the use of a paying agent/registrar that is a Deposi-tory Trust Company (DTC) participant is required; (F) [that] the paymen
	(B) [that] the Applicant shall fix and maintain rates[,] in accordance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) [that] a construction account must [shall] be created and must [which shall] be kept separate from all other accounts and funds of the Applicant; (D) [that] bonds must [shall] be closed in book-entry-only form; (E) the use of a paying agent/registrar that is a Deposi-tory Trust Company (DTC) participant is required; (F) [that] the paymen
	(B) [that] the Applicant shall fix and maintain rates[,] in accordance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) [that] a construction account must [shall] be created and must [which shall] be kept separate from all other accounts and funds of the Applicant; (D) [that] bonds must [shall] be closed in book-entry-only form; (E) the use of a paying agent/registrar that is a Deposi-tory Trust Company (DTC) participant is required; (F) [that] the paymen


	(Q) [that] interest payments must [shall] commence no later than one year after the date of closing; (R) [that] annual principal payments must [will] com-mence no later than one year after completion of project construction; and (S) (No change.) (3) -(5) (No change.) (6) a Private Placement Memorandum containing a de-tailed description of the issuance of debt to be sold to the Board. The Applicant must [shall] submit a draft Private Placement Memorandum at least 30 days before [prior to the] closing of the 
	(Q) [that] interest payments must [shall] commence no later than one year after the date of closing; (R) [that] annual principal payments must [will] com-mence no later than one year after completion of project construction; and (S) (No change.) (3) -(5) (No change.) (6) a Private Placement Memorandum containing a de-tailed description of the issuance of debt to be sold to the Board. The Applicant must [shall] submit a draft Private Placement Memorandum at least 30 days before [prior to the] closing of the 
	(Q) [that] interest payments must [shall] commence no later than one year after the date of closing; (R) [that] annual principal payments must [will] com-mence no later than one year after completion of project construction; and (S) (No change.) (3) -(5) (No change.) (6) a Private Placement Memorandum containing a de-tailed description of the issuance of debt to be sold to the Board. The Applicant must [shall] submit a draft Private Placement Memorandum at least 30 days before [prior to the] closing of the 



	and that complies with the Public Funds Collateral Act, Texas Govern-ment Code Chapter 2257; (B) the Applicant must fix and maintain rates in accor-dance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) a construction account separate from all other ac-counts and funds of the Applicant must be created; (D) insurance coverage must be obtained and main-tained in an amount sufficient to protect the Board's interest in the project; (E) the Applicant, or an ob
	and that complies with the Public Funds Collateral Act, Texas Govern-ment Code Chapter 2257; (B) the Applicant must fix and maintain rates in accor-dance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) a construction account separate from all other ac-counts and funds of the Applicant must be created; (D) insurance coverage must be obtained and main-tained in an amount sufficient to protect the Board's interest in the project; (E) the Applicant, or an ob
	and that complies with the Public Funds Collateral Act, Texas Govern-ment Code Chapter 2257; (B) the Applicant must fix and maintain rates in accor-dance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) a construction account separate from all other ac-counts and funds of the Applicant must be created; (D) insurance coverage must be obtained and main-tained in an amount sufficient to protect the Board's interest in the project; (E) the Applicant, or an ob
	and that complies with the Public Funds Collateral Act, Texas Govern-ment Code Chapter 2257; (B) the Applicant must fix and maintain rates in accor-dance with state law, and collect charges to provide adequate operation and maintenance of the project; (C) a construction account separate from all other ac-counts and funds of the Applicant must be created; (D) insurance coverage must be obtained and main-tained in an amount sufficient to protect the Board's interest in the project; (E) the Applicant, or an ob

	and financial capacity to comply with the national primary or applica-ble state drinking water regulations over the long term; (6) when any portion of the financial assistance is to be held in an escrow account, the Applicant must execute an escrow agreement, approved as to form and substance by the executive administrator; (7) if applicable, a home rule municipality pursuant to Texas Local Government Code Chapter 104 must execute a Certifica-tion of Trust as defined in §375.1 of this title; and (8) any add
	and financial capacity to comply with the national primary or applica-ble state drinking water regulations over the long term; (6) when any portion of the financial assistance is to be held in an escrow account, the Applicant must execute an escrow agreement, approved as to form and substance by the executive administrator; (7) if applicable, a home rule municipality pursuant to Texas Local Government Code Chapter 104 must execute a Certifica-tion of Trust as defined in §375.1 of this title; and (8) any add



	(5) the escrow account must [shall] be adequately collater-alized in a manner sufficient to protect the Board's interest in the project and that complies with the Public Funds Collateral Act, Texas Govern-ment Code[,] Chapter 2257. (e) Construction account. A construction account must [shall] be created and must [that shall] be kept separate from all other accounts and funds of the Applicant. (f) (No change.) §375.94. Remaining Unused Funds. (a) (No change.) (b) If there are no enhancements authorized, the 
	(5) the escrow account must [shall] be adequately collater-alized in a manner sufficient to protect the Board's interest in the project and that complies with the Public Funds Collateral Act, Texas Govern-ment Code[,] Chapter 2257. (e) Construction account. A construction account must [shall] be created and must [that shall] be kept separate from all other accounts and funds of the Applicant. (f) (No change.) §375.94. Remaining Unused Funds. (a) (No change.) (b) If there are no enhancements authorized, the 
	(5) the escrow account must [shall] be adequately collater-alized in a manner sufficient to protect the Board's interest in the project and that complies with the Public Funds Collateral Act, Texas Govern-ment Code[,] Chapter 2257. (e) Construction account. A construction account must [shall] be created and must [that shall] be kept separate from all other accounts and funds of the Applicant. (f) (No change.) §375.94. Remaining Unused Funds. (a) (No change.) (b) If there are no enhancements authorized, the 
	(5) the escrow account must [shall] be adequately collater-alized in a manner sufficient to protect the Board's interest in the project and that complies with the Public Funds Collateral Act, Texas Govern-ment Code[,] Chapter 2257. (e) Construction account. A construction account must [shall] be created and must [that shall] be kept separate from all other accounts and funds of the Applicant. (f) (No change.) §375.94. Remaining Unused Funds. (a) (No change.) (b) If there are no enhancements authorized, the 


	(c) Scope of inspections. Inspections may include, but are not limited to: (1) (No change.) (2) review of documents related to the construction projects, including but not limited to: (A) payroll, daily attendance, and any other records re-lating to person employed during the construction, and records relating to the Davis-Bacon [Davis Bacon] Act and related federal laws and regulations relating to prevailing wage rates; (B) -(D) (No change.) (E) change orders and supporting documents; [and] (F) compliance 
	(c) Scope of inspections. Inspections may include, but are not limited to: (1) (No change.) (2) review of documents related to the construction projects, including but not limited to: (A) payroll, daily attendance, and any other records re-lating to person employed during the construction, and records relating to the Davis-Bacon [Davis Bacon] Act and related federal laws and regulations relating to prevailing wage rates; (B) -(D) (No change.) (E) change orders and supporting documents; [and] (F) compliance 
	(c) Scope of inspections. Inspections may include, but are not limited to: (1) (No change.) (2) review of documents related to the construction projects, including but not limited to: (A) payroll, daily attendance, and any other records re-lating to person employed during the construction, and records relating to the Davis-Bacon [Davis Bacon] Act and related federal laws and regulations relating to prevailing wage rates; (B) -(D) (No change.) (E) change orders and supporting documents; [and] (F) compliance 
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	language regarding importation of 200 or fewer cigarettes from another state or an Indian reservation under the jurisdiction of the U.S. government. In paragraph (3), the comptroller deletes the age requirement now found in paragraph (1) and adds that the TABC will collect at ports of entry the cigarette tax from each person who imports and personally transports more than 200 cigarettes into the state from another country. The comptroller amends paragraph (4) to include the exceptions to the age re-quiremen
	language regarding importation of 200 or fewer cigarettes from another state or an Indian reservation under the jurisdiction of the U.S. government. In paragraph (3), the comptroller deletes the age requirement now found in paragraph (1) and adds that the TABC will collect at ports of entry the cigarette tax from each person who imports and personally transports more than 200 cigarettes into the state from another country. The comptroller amends paragraph (4) to include the exceptions to the age re-quiremen
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	(A) that is made of tobacco or tobacco mixed with an-other ingredient and wrapped or covered with a material other than to-bacco; and (B) that is not a cigar. (3) Distributor--A person who: (A) is authorized to purchase for the purpose of making a first sale in this state, cigarettes in unstamped packages from manu-facturers who distribute cigarettes in this state and to stamp cigarette packages; (B) ships, transports, imports into this state, acquires, or possesses cigarettes and makes a first sale of the 
	(A) that is made of tobacco or tobacco mixed with an-other ingredient and wrapped or covered with a material other than to-bacco; and (B) that is not a cigar. (3) Distributor--A person who: (A) is authorized to purchase for the purpose of making a first sale in this state, cigarettes in unstamped packages from manu-facturers who distribute cigarettes in this state and to stamp cigarette packages; (B) ships, transports, imports into this state, acquires, or possesses cigarettes and makes a first sale of the 
	(A) that is made of tobacco or tobacco mixed with an-other ingredient and wrapped or covered with a material other than to-bacco; and (B) that is not a cigar. (3) Distributor--A person who: (A) is authorized to purchase for the purpose of making a first sale in this state, cigarettes in unstamped packages from manu-facturers who distribute cigarettes in this state and to stamp cigarette packages; (B) ships, transports, imports into this state, acquires, or possesses cigarettes and makes a first sale of the 
	(A) that is made of tobacco or tobacco mixed with an-other ingredient and wrapped or covered with a material other than to-bacco; and (B) that is not a cigar. (3) Distributor--A person who: (A) is authorized to purchase for the purpose of making a first sale in this state, cigarettes in unstamped packages from manu-facturers who distribute cigarettes in this state and to stamp cigarette packages; (B) ships, transports, imports into this state, acquires, or possesses cigarettes and makes a first sale of the 
	(A) that is made of tobacco or tobacco mixed with an-other ingredient and wrapped or covered with a material other than to-bacco; and (B) that is not a cigar. (3) Distributor--A person who: (A) is authorized to purchase for the purpose of making a first sale in this state, cigarettes in unstamped packages from manu-facturers who distribute cigarettes in this state and to stamp cigarette packages; (B) ships, transports, imports into this state, acquires, or possesses cigarettes and makes a first sale of the 
	(A) that is made of tobacco or tobacco mixed with an-other ingredient and wrapped or covered with a material other than to-bacco; and (B) that is not a cigar. (3) Distributor--A person who: (A) is authorized to purchase for the purpose of making a first sale in this state, cigarettes in unstamped packages from manu-facturers who distribute cigarettes in this state and to stamp cigarette packages; (B) ships, transports, imports into this state, acquires, or possesses cigarettes and makes a first sale of the 




	(b) [(a)] Imposition of tax. (1) A tax is imposed on a person who uses or disposes of cigarettes in this state. The tax rate is $70.50 per thousand on cigarettes weighing three pounds or less per thousand plus $2.10 per thousand on cigarettes weighing more than three pounds per thousand. The tax be-comes due and payable when a person [in this state] receives cigarettes to make a first sale. A person who pays the tax shall securely affix a stamp to each individual package of cigarettes to show payment of the
	(b) [(a)] Imposition of tax. (1) A tax is imposed on a person who uses or disposes of cigarettes in this state. The tax rate is $70.50 per thousand on cigarettes weighing three pounds or less per thousand plus $2.10 per thousand on cigarettes weighing more than three pounds per thousand. The tax be-comes due and payable when a person [in this state] receives cigarettes to make a first sale. A person who pays the tax shall securely affix a stamp to each individual package of cigarettes to show payment of the
	(b) [(a)] Imposition of tax. (1) A tax is imposed on a person who uses or disposes of cigarettes in this state. The tax rate is $70.50 per thousand on cigarettes weighing three pounds or less per thousand plus $2.10 per thousand on cigarettes weighing more than three pounds per thousand. The tax be-comes due and payable when a person [in this state] receives cigarettes to make a first sale. A person who pays the tax shall securely affix a stamp to each individual package of cigarettes to show payment of the


	ing is required by the comptroller's office. There is no stamping al-lowance for restamped cigarettes; or (E) stamps that have been torn or otherwise damaged by a stamping machine. The distributor must submit the damaged stamps to the comptroller in order to obtain credit. The comptroller will notify the distributor of the amount of stamp credit authorized. (2) Disallowance of credit for cigarette tax stamps. The comptroller will not authorize credit for stamps lost due to theft, negli-gence, or any unaccou
	ing is required by the comptroller's office. There is no stamping al-lowance for restamped cigarettes; or (E) stamps that have been torn or otherwise damaged by a stamping machine. The distributor must submit the damaged stamps to the comptroller in order to obtain credit. The comptroller will notify the distributor of the amount of stamp credit authorized. (2) Disallowance of credit for cigarette tax stamps. The comptroller will not authorize credit for stamps lost due to theft, negli-gence, or any unaccou
	ing is required by the comptroller's office. There is no stamping al-lowance for restamped cigarettes; or (E) stamps that have been torn or otherwise damaged by a stamping machine. The distributor must submit the damaged stamps to the comptroller in order to obtain credit. The comptroller will notify the distributor of the amount of stamp credit authorized. (2) Disallowance of credit for cigarette tax stamps. The comptroller will not authorize credit for stamps lost due to theft, negli-gence, or any unaccou
	to the cellophane wrapper on the bottom of each individual package of cigarettes. (k) [(i)] Disposition of cigarettes seized by TABC agents. (1) TABC agents shall seize all cigarettes for which the holder refuses to pay the tax imposed by Tax Code, §154.021 (Imposi-tion and Rate of Tax). (2) Cigarettes seized shall be released to agents of the comptroller for ultimate disposition. (l) [(j)] Importation of cigarettes for personal use [200 or fewer cigarettes]. (1) Only a person 21 years of age or older, a pe





	PART 1. TEXAS DEPARTMENT OF PUBLIC SAFETY CHAPTER 10. IGNITION INTERLOCK DEVICE SUBCHAPTER A. GENERAL PROVISIONS 37 TAC §§10.4 -10.6 The Texas Department of Public Safety (the department) pro-poses amendments to §10.4 and new §10.5 and §10.6, con-cerning General Provisions. These rule changes are necessary to implement Senate Bill 616, 86th Legislative Session. Senate Bill 616 authorizes the department to obtain fingerprints and to access and use criminal history record information that relates to those who
	PART 1. TEXAS DEPARTMENT OF PUBLIC SAFETY CHAPTER 10. IGNITION INTERLOCK DEVICE SUBCHAPTER A. GENERAL PROVISIONS 37 TAC §§10.4 -10.6 The Texas Department of Public Safety (the department) pro-poses amendments to §10.4 and new §10.5 and §10.6, con-cerning General Provisions. These rule changes are necessary to implement Senate Bill 616, 86th Legislative Session. Senate Bill 616 authorizes the department to obtain fingerprints and to access and use criminal history record information that relates to those who
	agency. The proposed rulemaking does not create, expand, or limit an existing regulation. The proposed rulemaking does not increase or decrease the number of individuals subject to its ap-plicability. During the first five years the proposed rules are in effect, the proposed rules should not impact positively or nega-tively the state's economy. Comments on this proposal may be submitted to Steve Moninger, Regulatory Services Division, Department of Public Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773
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	(e) Requests for continuance must be submitted in writing at least three (3) business days prior to the scheduled hearing or confer-ence. Requests must be based on good cause. Multiple requests may be presumed to lack good cause and may be denied on that basis. §10.5. Hearing Before the State Office of Administrative Hearings. (a) The department's findings following an informal hearing, or its determination following a settlement conference, may be ap-pealed to the State Office of Administrative Hearings by
	(e) Requests for continuance must be submitted in writing at least three (3) business days prior to the scheduled hearing or confer-ence. Requests must be based on good cause. Multiple requests may be presumed to lack good cause and may be denied on that basis. §10.5. Hearing Before the State Office of Administrative Hearings. (a) The department's findings following an informal hearing, or its determination following a settlement conference, may be ap-pealed to the State Office of Administrative Hearings by
	(e) Requests for continuance must be submitted in writing at least three (3) business days prior to the scheduled hearing or confer-ence. Requests must be based on good cause. Multiple requests may be presumed to lack good cause and may be denied on that basis. §10.5. Hearing Before the State Office of Administrative Hearings. (a) The department's findings following an informal hearing, or its determination following a settlement conference, may be ap-pealed to the State Office of Administrative Hearings by

	(3) the amount of time that has elapsed since the person's last criminal activity; (4) the conduct and work activity of the person before and after the criminal activity; (5) evidence of the person's rehabilitation or rehabilitative effort while incarcerated or after release; (6) letters of recommendation; (7) evidence the applicant has: (A) maintained a record of steady employment; (B) supported the applicant's dependents; (C) maintained a record of good conduct; and (D) paid all outstanding court costs, s
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	there will be no fiscal implications for state or local government, or local economies. Ms. Whittenton has also determined that there will be no ad-verse economic effect on small businesses, micro-businesses, or rural communities required to comply with the sections as pro-posed. There is no anticipated economic cost to individuals who are required to comply with the rules as proposed. There is no anticipated negative impact on local employment. Ms. Whittenton has determined that for each year of the first 
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	Texas Government Code, §411.004(3); Texas Transportation Code, §521.2476; and Texas Government Code, Chapter 411, Subchapter Q and Subchapter R, are affected by this proposal. §10.11. Application; Renewal. (a) Application for vendor authorization must be made in the manner required by the department. The application must contain all materials or information required by this chapter, and the initial in-spection fee must be paid as provided in §10.15 of this title (relating to Inspections and Fees). (b) If th
	(5) [(4)] Otherwise violates the Act or this chapter. (b) The denial will become final on the thirtieth calendar day following the vendor's receipt of the notice of denial, unless the vendor requests a hearing as outlined in §10.4 of this title (relating to Informal Hearings; Settlement Conference [Hearings]). §10.14. Reprimand, Suspension, or Revocation Of Vendor Authoriza-tion. (a) The department may reprimand, suspend, or revoke an au-thorization if the vendor: (1) Fails to submit the required reports to
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	(5) [(4)] Otherwise violates the Act or this chapter. (b) The denial will become final on the thirtieth calendar day following the vendor's receipt of the notice of denial, unless the vendor requests a hearing as outlined in §10.4 of this title (relating to Informal Hearings; Settlement Conference [Hearings]). §10.14. Reprimand, Suspension, or Revocation Of Vendor Authoriza-tion. (a) The department may reprimand, suspend, or revoke an au-thorization if the vendor: (1) Fails to submit the required reports to
	(5) [(4)] Otherwise violates the Act or this chapter. (b) The denial will become final on the thirtieth calendar day following the vendor's receipt of the notice of denial, unless the vendor requests a hearing as outlined in §10.4 of this title (relating to Informal Hearings; Settlement Conference [Hearings]). §10.14. Reprimand, Suspension, or Revocation Of Vendor Authoriza-tion. (a) The department may reprimand, suspend, or revoke an au-thorization if the vendor: (1) Fails to submit the required reports to

	this section. For any violation not expressly addressed in the penalty schedule, the department may impose a penalty not to exceed $500.00 for the first (1st) violation. For the second (2nd) violation within the preceding one (1) year period, the penalty may not exceed $1,000.00. Figure: 37 TAC §10.17(b) (c) Upon receipt of a notice of administrative penalty under this section, a person may request a hearing before the department pur-suant to §10.4 of this title (relating to Informal Hearing; Settlement Con
	this section. For any violation not expressly addressed in the penalty schedule, the department may impose a penalty not to exceed $500.00 for the first (1st) violation. For the second (2nd) violation within the preceding one (1) year period, the penalty may not exceed $1,000.00. Figure: 37 TAC §10.17(b) (c) Upon receipt of a notice of administrative penalty under this section, a person may request a hearing before the department pur-suant to §10.4 of this title (relating to Informal Hearing; Settlement Con
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	protect the environment or reduce risks to human health from environmental exposure. The department has determined that Chapter 2007 of the Texas Government Code does not apply to this proposal. Accordingly, the department is not required to complete a takings impact as-sessment regarding this proposal. The department prepared a Government Growth Impact State-ment assessment for this proposed rulemaking. The proposed rulemaking does not create or eliminate a government program; will not require an increase 
	protect the environment or reduce risks to human health from environmental exposure. The department has determined that Chapter 2007 of the Texas Government Code does not apply to this proposal. Accordingly, the department is not required to complete a takings impact as-sessment regarding this proposal. The department prepared a Government Growth Impact State-ment assessment for this proposed rulemaking. The proposed rulemaking does not create or eliminate a government program; will not require an increase 
	protect the environment or reduce risks to human health from environmental exposure. The department has determined that Chapter 2007 of the Texas Government Code does not apply to this proposal. Accordingly, the department is not required to complete a takings impact as-sessment regarding this proposal. The department prepared a Government Growth Impact State-ment assessment for this proposed rulemaking. The proposed rulemaking does not create or eliminate a government program; will not require an increase 
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	D. Phillip Adkins General Counsel Texas Department of Public Safety Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 424-5848 ♦ ♦ ♦ CHAPTER 23. VEHICLE INSPECTION SUBCHAPTER A. VEHICLE INSPECTION STATION AND VEHICLE INSPECTOR CERTIFICATION 37 TAC §§23.1, 23.3, 23.5, 23.6 The Texas Department of Public Safety (the department) pro-poses amendments to §§23.1, 23.3, 23.5, and 23.6, concern-ing Vehicle Inspection and Vehicle Inspector Certification. These rule change
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	will not require an increase or decrease in future legislative ap-propriations to the agency; require the creation of new employee positions nor eliminate current employee positions; nor will it re-quire an increase or decrease in fees paid to the agency. The proposed rulemaking does not create, expand, or limit an ex-isting regulation. The proposed rulemaking does decrease the number of individuals subject to its applicability. During the first five years the proposed rule is in effect, the proposed rule s
	will not require an increase or decrease in future legislative ap-propriations to the agency; require the creation of new employee positions nor eliminate current employee positions; nor will it re-quire an increase or decrease in fees paid to the agency. The proposed rulemaking does not create, expand, or limit an ex-isting regulation. The proposed rulemaking does decrease the number of individuals subject to its applicability. During the first five years the proposed rule is in effect, the proposed rule s
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	mation and submit a complete application. If an applicant fails to fur-nish the information [documentation], the application will be consid-ered withdrawn and a new application must be submitted. (f) A new or renewal vehicle inspection station application is complete when: (1) It contains all items required by the department. (2) It conforms to the Act, this chapter and the Texas vehi-cle inspection program's instructions. (3) All fees are [have been] paid pursuant to the Act and this chapter. (4) All reque

	(c) A new or renewal vehicle inspector application must in-clude, but is not limited to, the items listed in paragraphs (1) and (2) of this subsection: (1) Criminal [criminal] history disclosure of all convictions [and deferred adjudications] of the vehicle inspector applicant; and (2) Payment of the [all fees required pursuant to Texas Transportation Code, Chapter 548 (the Act). The] new or renewal vehicle inspector nonrefundable application fee of $25 [is nonrefund-able]. (d) If an incomplete new or renew
	(c) A new or renewal vehicle inspector application must in-clude, but is not limited to, the items listed in paragraphs (1) and (2) of this subsection: (1) Criminal [criminal] history disclosure of all convictions [and deferred adjudications] of the vehicle inspector applicant; and (2) Payment of the [all fees required pursuant to Texas Transportation Code, Chapter 548 (the Act). The] new or renewal vehicle inspector nonrefundable application fee of $25 [is nonrefund-able]. (d) If an incomplete new or renew
	(c) A new or renewal vehicle inspector application must in-clude, but is not limited to, the items listed in paragraphs (1) and (2) of this subsection: (1) Criminal [criminal] history disclosure of all convictions [and deferred adjudications] of the vehicle inspector applicant; and (2) Payment of the [all fees required pursuant to Texas Transportation Code, Chapter 548 (the Act). The] new or renewal vehicle inspector nonrefundable application fee of $25 [is nonrefund-able]. (d) If an incomplete new or renew


	constant access to and are responsible for the lawful disposition of gov-ernment documents. For these reasons, the department has determined that the offenses contained within this section relate directly to the du-ties and responsibilities of vehicle inspection stations and vehicle in-spectors certified under Texas Transportation Code, Chapter 548. The types of offenses listed in this section are general categories that include all specific offenses within the corresponding chapter of the Texas Pe-nal Code
	constant access to and are responsible for the lawful disposition of gov-ernment documents. For these reasons, the department has determined that the offenses contained within this section relate directly to the du-ties and responsibilities of vehicle inspection stations and vehicle in-spectors certified under Texas Transportation Code, Chapter 548. The types of offenses listed in this section are general categories that include all specific offenses within the corresponding chapter of the Texas Pe-nal Code


	spection stations or vehicle inspectors, including any unlisted offense committed in one's capacity as a vehicle inspection station owner or vehicle inspector or that was facilitated by licensure as an owner or in-spector, is disqualifying for five years from the date of conviction. (e) [(f)] A Class B misdemeanor conviction for an offense listed in this section and any other offense determined by the depart-ment to directly relate to the duties and responsibilities of vehicle inspection stations or vehicle
	spection stations or vehicle inspectors, including any unlisted offense committed in one's capacity as a vehicle inspection station owner or vehicle inspector or that was facilitated by licensure as an owner or in-spector, is disqualifying for five years from the date of conviction. (e) [(f)] A Class B misdemeanor conviction for an offense listed in this section and any other offense determined by the depart-ment to directly relate to the duties and responsibilities of vehicle inspection stations or vehicle
	spection stations or vehicle inspectors, including any unlisted offense committed in one's capacity as a vehicle inspection station owner or vehicle inspector or that was facilitated by licensure as an owner or in-spector, is disqualifying for five years from the date of conviction. (e) [(f)] A Class B misdemeanor conviction for an offense listed in this section and any other offense determined by the depart-ment to directly relate to the duties and responsibilities of vehicle inspection stations or vehicle
	(2) not [Not] be under the influence of drugs or alcohol;[.] (3) cooperate [Cooperate] with the classroom rules as pro-vided by department personnel;[.] (4) maintain [Maintain] good order and discipline during the training course; and[.] (5) successfully [Successfully] pass the written examina-tion. (b) Conduct which is disruptive or unsafe shall be grounds for immediate ejection from the training course and may result in the ter-mination of the application process. (c) The applicant for a vehicle inspectio


	SUBCHAPTER B. GENERAL VEHICLE INSPECTION STATION REQUIREMENTS 37 TAC §§23.12 -23.14 The Texas Department of Public Safety (the department) pro-poses amendments to §§23.12 -23.14, concerning General Ve-hicle Inspection Station Requirements. The proposed amend-ment to §23.12, concerning Standards of Conduct, implements Senate Bill 711, 86th Legislative Session, which authorizes the Department of Public Safety to include vehicle safety recall infor-mation on the Vehicle Inspection Report. The proposal requires
	SUBCHAPTER B. GENERAL VEHICLE INSPECTION STATION REQUIREMENTS 37 TAC §§23.12 -23.14 The Texas Department of Public Safety (the department) pro-poses amendments to §§23.12 -23.14, concerning General Ve-hicle Inspection Station Requirements. The proposed amend-ment to §23.12, concerning Standards of Conduct, implements Senate Bill 711, 86th Legislative Session, which authorizes the Department of Public Safety to include vehicle safety recall infor-mation on the Vehicle Inspection Report. The proposal requires
	SUBCHAPTER B. GENERAL VEHICLE INSPECTION STATION REQUIREMENTS 37 TAC §§23.12 -23.14 The Texas Department of Public Safety (the department) pro-poses amendments to §§23.12 -23.14, concerning General Ve-hicle Inspection Station Requirements. The proposed amend-ment to §23.12, concerning Standards of Conduct, implements Senate Bill 711, 86th Legislative Session, which authorizes the Department of Public Safety to include vehicle safety recall infor-mation on the Vehicle Inspection Report. The proposal requires



	Comments on this proposal may be submitted to Steve Moninger, Regulatory Services Division, Department of Public Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246, or by email to RSD.Rule.Comments@dps.texas.gov. Com-ments must be received no later than thirty (30) days from the date of publication of this proposal. This proposal is made pursuant to Texas Government Code, §411.004(3), which authorizes the Public Safety Commission to adopt rules considered necessary for carrying out the depart-ment's 
	Comments on this proposal may be submitted to Steve Moninger, Regulatory Services Division, Department of Public Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246, or by email to RSD.Rule.Comments@dps.texas.gov. Com-ments must be received no later than thirty (30) days from the date of publication of this proposal. This proposal is made pursuant to Texas Government Code, §411.004(3), which authorizes the Public Safety Commission to adopt rules considered necessary for carrying out the depart-ment's 
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	(m) The certified vehicle inspector must not require a vehicle owner whose vehicle has been rejected to have repairs made at a spe-cific garage. (n) The certified vehicle inspector must maintain a clean and orderly appearance and be courteous in his contact with the public. (o) Any services offered in conjunction with the vehicle in-spection must be separately described and itemized on the invoice or receipt. (p) At the conclusion of the inspection, the vehicle inspector must issue a signed vehicle inspecti
	(m) The certified vehicle inspector must not require a vehicle owner whose vehicle has been rejected to have repairs made at a spe-cific garage. (n) The certified vehicle inspector must maintain a clean and orderly appearance and be courteous in his contact with the public. (o) Any services offered in conjunction with the vehicle in-spection must be separately described and itemized on the invoice or receipt. (p) At the conclusion of the inspection, the vehicle inspector must issue a signed vehicle inspecti
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	(m) The certified vehicle inspector must not require a vehicle owner whose vehicle has been rejected to have repairs made at a spe-cific garage. (n) The certified vehicle inspector must maintain a clean and orderly appearance and be courteous in his contact with the public. (o) Any services offered in conjunction with the vehicle in-spection must be separately described and itemized on the invoice or receipt. (p) At the conclusion of the inspection, the vehicle inspector must issue a signed vehicle inspecti
	(m) The certified vehicle inspector must not require a vehicle owner whose vehicle has been rejected to have repairs made at a spe-cific garage. (n) The certified vehicle inspector must maintain a clean and orderly appearance and be courteous in his contact with the public. (o) Any services offered in conjunction with the vehicle in-spection must be separately described and itemized on the invoice or receipt. (p) At the conclusion of the inspection, the vehicle inspector must issue a signed vehicle inspecti


	available from the manufacturer. A vehicle inspection station may not inspect a vehicle for which it does not have an approved adapter for that vehicle. This device is not required of government inspection sta-tions or fleet inspection stations which have provided the department biennial written certification that the station has no vehicles meeting the criteria for checking gas cap pressure or that these vehicles will be inspected by a public inspection station capable of checking gas caps. This device is 



	changes are necessary to address changes to the vehicle emis-sion test requirements that took effect January 1, 2020. The proposals remove references to vehicle emissions tailpipe tests, i.e., the Acceleration Simulation Mode (ASM) and Two-Speed Idle (TSI) tests, and the related equipment requirements. These tests, and the equipment necessary to conduct them, will no longer be necessary as of January 1, 2020. On that date the vehicles for which these tests are necessary became exempt from the state's emissi
	changes are necessary to address changes to the vehicle emis-sion test requirements that took effect January 1, 2020. The proposals remove references to vehicle emissions tailpipe tests, i.e., the Acceleration Simulation Mode (ASM) and Two-Speed Idle (TSI) tests, and the related equipment requirements. These tests, and the equipment necessary to conduct them, will no longer be necessary as of January 1, 2020. On that date the vehicles for which these tests are necessary became exempt from the state's emissi
	changes are necessary to address changes to the vehicle emis-sion test requirements that took effect January 1, 2020. The proposals remove references to vehicle emissions tailpipe tests, i.e., the Acceleration Simulation Mode (ASM) and Two-Speed Idle (TSI) tests, and the related equipment requirements. These tests, and the equipment necessary to conduct them, will no longer be necessary as of January 1, 2020. On that date the vehicles for which these tests are necessary became exempt from the state's emissi
	effect, the proposed rules should not impact positively or nega-tively the state's economy. Comments on this proposal may be submitted to Steve Moninger, Regulatory Services Division, Department of Public Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246, or by email to RSD.Rule.Comments@dps.texas.gov. Com-ments must be received no later than thirty (30) days from the date of publication of this proposal. This proposal is made pursuant to Texas Government Code, §411.004(3), which authorizes the Publ
	effect, the proposed rules should not impact positively or nega-tively the state's economy. Comments on this proposal may be submitted to Steve Moninger, Regulatory Services Division, Department of Public Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246, or by email to RSD.Rule.Comments@dps.texas.gov. Com-ments must be received no later than thirty (30) days from the date of publication of this proposal. This proposal is made pursuant to Texas Government Code, §411.004(3), which authorizes the Publ
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	(c) All designated vehicles must be emissions tested at the time of and as a part of the designated vehicle's annual vehicle safety inspec-tion at a vehicle inspection station certified by the department to per-form vehicle emissions testing. The exceptions outlined in paragraphs (1) and (2) of this subsection apply to this provision. (1) Commercial motor vehicles, as defined by Texas Trans-portation Code, §548.001, meeting the description of "designated ve-hicle" provided in this section. Designated commer
	(c) All designated vehicles must be emissions tested at the time of and as a part of the designated vehicle's annual vehicle safety inspec-tion at a vehicle inspection station certified by the department to per-form vehicle emissions testing. The exceptions outlined in paragraphs (1) and (2) of this subsection apply to this provision. (1) Commercial motor vehicles, as defined by Texas Trans-portation Code, §548.001, meeting the description of "designated ve-hicle" provided in this section. Designated commer
	(c) All designated vehicles must be emissions tested at the time of and as a part of the designated vehicle's annual vehicle safety inspec-tion at a vehicle inspection station certified by the department to per-form vehicle emissions testing. The exceptions outlined in paragraphs (1) and (2) of this subsection apply to this provision. (1) Commercial motor vehicles, as defined by Texas Trans-portation Code, §548.001, meeting the description of "designated ve-hicle" provided in this section. Designated commer
	(c) All designated vehicles must be emissions tested at the time of and as a part of the designated vehicle's annual vehicle safety inspec-tion at a vehicle inspection station certified by the department to per-form vehicle emissions testing. The exceptions outlined in paragraphs (1) and (2) of this subsection apply to this provision. (1) Commercial motor vehicles, as defined by Texas Trans-portation Code, §548.001, meeting the description of "designated ve-hicle" provided in this section. Designated commer
	(c) All designated vehicles must be emissions tested at the time of and as a part of the designated vehicle's annual vehicle safety inspec-tion at a vehicle inspection station certified by the department to per-form vehicle emissions testing. The exceptions outlined in paragraphs (1) and (2) of this subsection apply to this provision. (1) Commercial motor vehicles, as defined by Texas Trans-portation Code, §548.001, meeting the description of "designated ve-hicle" provided in this section. Designated commer


	[(B) All 1995 model year and older designated vehicles will be emissions tested using TSI I/M test equipment.] [(C) Vehicles which cannot be tested using the pre-scribed emission testing equipment will be tested using the following default method, only as prompted by the emissions testing analyzer or as approved by the department. OBD vehicles will be tested using TSI I/M test equipment.] [(f) Vehicles inspected under the vehicle emissions testing pro-gram and found to meet the requirements of the program i
	[(B) All 1995 model year and older designated vehicles will be emissions tested using TSI I/M test equipment.] [(C) Vehicles which cannot be tested using the pre-scribed emission testing equipment will be tested using the following default method, only as prompted by the emissions testing analyzer or as approved by the department. OBD vehicles will be tested using TSI I/M test equipment.] [(f) Vehicles inspected under the vehicle emissions testing pro-gram and found to meet the requirements of the program i



	port or a valid safety and emissions inspection report. If the vehicle has a valid safety inspection report or a valid safety and emissions inspec-tion report, the owner may choose one of two options: (1) a complete safety and emissions test and receipt of a new inspection report; or (2) The emissions test only inspection report will expire at the same time as the current safety inspection report. (n) [(o)] Pursuant to Texas Education Code, §51.207, public institutions of higher education located in affecte
	port or a valid safety and emissions inspection report. If the vehicle has a valid safety inspection report or a valid safety and emissions inspec-tion report, the owner may choose one of two options: (1) a complete safety and emissions test and receipt of a new inspection report; or (2) The emissions test only inspection report will expire at the same time as the current safety inspection report. (n) [(o)] Pursuant to Texas Education Code, §51.207, public institutions of higher education located in affecte
	shall offer [both the acceleration simulated mode (ASM-2) test and] the onboard diagnostic (OBD) test. [Certified emissions inspection stations in these affected counties desiring to offer OBD only emission testing to the public must request a waiver as low volume emissions inspection station from a department regional manager, as provided in §23.56 of this title (relating to Waiver for Low Volume Emissions Inspection Stations). All public certified emissions inspection stations in Travis, Williamson and El


	vehicles are equipped with on-board diagnostics (OBD) systems that enable emissions tests using the vehicle's computer and which render tailpipe tests unnecessary. For these reasons the tailpipe tests and the equipment necessary to conduct them are no longer necessary as of January 1, 2020, and §23.56's waiver therefore is unnecessary. Suzy Whittenton, Chief Financial Officer, has determined that for each year of the first five-year period this repeal is in effect there will be no fiscal implications for st
	vehicles are equipped with on-board diagnostics (OBD) systems that enable emissions tests using the vehicle's computer and which render tailpipe tests unnecessary. For these reasons the tailpipe tests and the equipment necessary to conduct them are no longer necessary as of January 1, 2020, and §23.56's waiver therefore is unnecessary. Suzy Whittenton, Chief Financial Officer, has determined that for each year of the first five-year period this repeal is in effect there will be no fiscal implications for st
	vehicles are equipped with on-board diagnostics (OBD) systems that enable emissions tests using the vehicle's computer and which render tailpipe tests unnecessary. For these reasons the tailpipe tests and the equipment necessary to conduct them are no longer necessary as of January 1, 2020, and §23.56's waiver therefore is unnecessary. Suzy Whittenton, Chief Financial Officer, has determined that for each year of the first five-year period this repeal is in effect there will be no fiscal implications for st
	vehicles are equipped with on-board diagnostics (OBD) systems that enable emissions tests using the vehicle's computer and which render tailpipe tests unnecessary. For these reasons the tailpipe tests and the equipment necessary to conduct them are no longer necessary as of January 1, 2020, and §23.56's waiver therefore is unnecessary. Suzy Whittenton, Chief Financial Officer, has determined that for each year of the first five-year period this repeal is in effect there will be no fiscal implications for st
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	Texas Government Code, §411.004(3), and Texas Transporta-tion Code, §548.002 are affected by this proposal. §23.56. Waiver for Low Volume Emissions Inspection Stations. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 14, 2020. TRD-202000616 D. Phillip Adkins General Counsel Texas Department of Public Safety Earliest possible date of adoption: March 29, 2020 Fo



	protect the environment or reduce risks to human health from environmental exposure. The department has determined that Chapter 2007 of the Texas Government Code does not apply to this proposal. Accordingly, the department is not required to complete a takings impact as-sessment regarding this proposal. The department prepared a Government Growth Impact State-ment assessment for this proposed rulemaking. The proposed rulemaking does not create or eliminate a government program; will not require an increase 
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	protect the environment or reduce risks to human health from environmental exposure. The department has determined that Chapter 2007 of the Texas Government Code does not apply to this proposal. Accordingly, the department is not required to complete a takings impact as-sessment regarding this proposal. The department prepared a Government Growth Impact State-ment assessment for this proposed rulemaking. The proposed rulemaking does not create or eliminate a government program; will not require an increase 
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	(B) Issuing a vehicle inspection report without requir-ing the owner or operator to furnish proof of financial responsibility for the vehicle at the time of inspection. (C) Issuing the wrong series or type of inspection report for the vehicle presented for inspection. (D) Refusing to inspect a vehicle without an objective justifiable cause related to safety. (E) Failure to properly safeguard inspection reports, de-partment issued forms, the electronic station interface device, emis-sions analyzer access/ide
	(B) Issuing a vehicle inspection report without requir-ing the owner or operator to furnish proof of financial responsibility for the vehicle at the time of inspection. (C) Issuing the wrong series or type of inspection report for the vehicle presented for inspection. (D) Refusing to inspect a vehicle without an objective justifiable cause related to safety. (E) Failure to properly safeguard inspection reports, de-partment issued forms, the electronic station interface device, emis-sions analyzer access/ide
	(B) Issuing a vehicle inspection report without requir-ing the owner or operator to furnish proof of financial responsibility for the vehicle at the time of inspection. (C) Issuing the wrong series or type of inspection report for the vehicle presented for inspection. (D) Refusing to inspect a vehicle without an objective justifiable cause related to safety. (E) Failure to properly safeguard inspection reports, de-partment issued forms, the electronic station interface device, emis-sions analyzer access/ide



	statutorily mandated inspection fee and a fee for any other service or product offered by the vehicle inspection station. (G) Failing to list and charge for any additional services separately from the statutorily mandated inspection fee. (H) Charging a fee, convenience fee or service charge in affiliation or connection with the inspection, in a manner that is false, misleading, deceptive or unauthorized. (I) Inspector performing inspection while under the in-fluence of alcohol or drugs. (J) Inspecting a veh
	statutorily mandated inspection fee and a fee for any other service or product offered by the vehicle inspection station. (G) Failing to list and charge for any additional services separately from the statutorily mandated inspection fee. (H) Charging a fee, convenience fee or service charge in affiliation or connection with the inspection, in a manner that is false, misleading, deceptive or unauthorized. (I) Inspector performing inspection while under the in-fluence of alcohol or drugs. (J) Inspecting a veh
	statutorily mandated inspection fee and a fee for any other service or product offered by the vehicle inspection station. (G) Failing to list and charge for any additional services separately from the statutorily mandated inspection fee. (H) Charging a fee, convenience fee or service charge in affiliation or connection with the inspection, in a manner that is false, misleading, deceptive or unauthorized. (I) Inspector performing inspection while under the in-fluence of alcohol or drugs. (J) Inspecting a veh
	(B) Issuing a passing vehicle inspection report to mul-tiple vehicles with multiple failing items of inspection. (C) Multiple instances of issuing a passing vehicle in-spection report to vehicles with multiple defects. (D) Emissions testing the exhaust or electronic connec-tor of one vehicle for the purpose of enabling another vehicle to pass the emissions test (clean piping or clean scanning). (E) Issuing a passing vehicle inspection report to a ve-hicle with multiple emissions related violations or violat
	(B) Issuing a passing vehicle inspection report to mul-tiple vehicles with multiple failing items of inspection. (C) Multiple instances of issuing a passing vehicle in-spection report to vehicles with multiple defects. (D) Emissions testing the exhaust or electronic connec-tor of one vehicle for the purpose of enabling another vehicle to pass the emissions test (clean piping or clean scanning). (E) Issuing a passing vehicle inspection report to a ve-hicle with multiple emissions related violations or violat
	(B) Issuing a passing vehicle inspection report to mul-tiple vehicles with multiple failing items of inspection. (C) Multiple instances of issuing a passing vehicle in-spection report to vehicles with multiple defects. (D) Emissions testing the exhaust or electronic connec-tor of one vehicle for the purpose of enabling another vehicle to pass the emissions test (clean piping or clean scanning). (E) Issuing a passing vehicle inspection report to a ve-hicle with multiple emissions related violations or violat



	(F) Requiring an emissions repair or adjustment not re-quired by this chapter, department regulation, or the Act. (G) Tampering with the emissions system or an emis-sion related component in order to cause vehicle to fail emissions test. (H) Refusing to allow the owner to have emissions re-pairs or adjustments made at a location of the owner's choice. (I) Allowing an uncertified person to conduct an emis-sions inspection. (J) Charging more than the authorized emissions in-spection fee. (K) Entering false in
	(F) Requiring an emissions repair or adjustment not re-quired by this chapter, department regulation, or the Act. (G) Tampering with the emissions system or an emis-sion related component in order to cause vehicle to fail emissions test. (H) Refusing to allow the owner to have emissions re-pairs or adjustments made at a location of the owner's choice. (I) Allowing an uncertified person to conduct an emis-sions inspection. (J) Charging more than the authorized emissions in-spection fee. (K) Entering false in
	(F) Requiring an emissions repair or adjustment not re-quired by this chapter, department regulation, or the Act. (G) Tampering with the emissions system or an emis-sion related component in order to cause vehicle to fail emissions test. (H) Refusing to allow the owner to have emissions re-pairs or adjustments made at a location of the owner's choice. (I) Allowing an uncertified person to conduct an emis-sions inspection. (J) Charging more than the authorized emissions in-spection fee. (K) Entering false in


	must be requested by contacting the department, and this may be ini-tiated prior to expiration of the suspension. In addition, to meet all qualifications for the certificate, the certificate holder must: (1) pass the complete written and demonstration test when required; (2) submit the certification fee if certification has expired during suspension; and (3) pay all charges assessed related to the administrative hearing process, if applicable. §23.63. Informal Hearings; Settlement Conference. (a) A person w

	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 14, 2020. TRD-202000617 D. Phillip Adkins General Counsel Texas Department of Public Safety Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 424-5848 ♦ ♦ ♦ CHAPTER 36. METALS RECYCLING ENTITIES SUBCHAPTER A. GENERAL PROVISIONS 37 TAC §36.1 The Texas Department of Publ
	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 14, 2020. TRD-202000617 D. Phillip Adkins General Counsel Texas Department of Public Safety Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 424-5848 ♦ ♦ ♦ CHAPTER 36. METALS RECYCLING ENTITIES SUBCHAPTER A. GENERAL PROVISIONS 37 TAC §36.1 The Texas Department of Publ
	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on February 14, 2020. TRD-202000617 D. Phillip Adkins General Counsel Texas Department of Public Safety Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 424-5848 ♦ ♦ ♦ CHAPTER 36. METALS RECYCLING ENTITIES SUBCHAPTER A. GENERAL PROVISIONS 37 TAC §36.1 The Texas Department of Publ



	propriations to the agency; will not require the creation of new employee positions nor eliminate current employee positions; nor will it require an increase or decrease in fees paid to the agency. The proposed rulemaking does not create, expand, or limit an existing regulation. The proposed rulemaking does not increase or decrease the number of individuals subject to its ap-plicability. During the first five years the proposed rule is in effect, the proposed rule should not impact positively or negatively 
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	(15) [(14)] Registrant--A person who holds a certificate of registration under the Act. (16) [(15)] Revocation--The withdrawal of authority to act as a metal recycling entity under the Act. (17) [(16)] Statutory agent--The natural person to whom any legal notice may be delivered for each location. (18) [(17)] Suspension--A temporary cessation of the au-thority to act as a metal recycling entity under the Act. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the st
	(15) [(14)] Registrant--A person who holds a certificate of registration under the Act. (16) [(15)] Revocation--The withdrawal of authority to act as a metal recycling entity under the Act. (17) [(16)] Statutory agent--The natural person to whom any legal notice may be delivered for each location. (18) [(17)] Suspension--A temporary cessation of the au-thority to act as a metal recycling entity under the Act. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the st
	(15) [(14)] Registrant--A person who holds a certificate of registration under the Act. (16) [(15)] Revocation--The withdrawal of authority to act as a metal recycling entity under the Act. (17) [(16)] Statutory agent--The natural person to whom any legal notice may be delivered for each location. (18) [(17)] Suspension--A temporary cessation of the au-thority to act as a metal recycling entity under the Act. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the st
	(15) [(14)] Registrant--A person who holds a certificate of registration under the Act. (16) [(15)] Revocation--The withdrawal of authority to act as a metal recycling entity under the Act. (17) [(16)] Statutory agent--The natural person to whom any legal notice may be delivered for each location. (18) [(17)] Suspension--A temporary cessation of the au-thority to act as a metal recycling entity under the Act. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the st
	(15) [(14)] Registrant--A person who holds a certificate of registration under the Act. (16) [(15)] Revocation--The withdrawal of authority to act as a metal recycling entity under the Act. (17) [(16)] Statutory agent--The natural person to whom any legal notice may be delivered for each location. (18) [(17)] Suspension--A temporary cessation of the au-thority to act as a metal recycling entity under the Act. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the st



	The department has determined that Chapter 2007 of the Texas Government Code does not apply to this proposal. Accordingly, the department is not required to complete a takings impact as-sessment regarding this proposal. The department prepared a Government Growth Impact State-ment assessment for this proposed rulemaking. The proposed rulemaking does not create or eliminate a government program; will not require an increase or decrease in future legislative ap-propriations to the agency; will not require the
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	(c) Applicants proposing to conduct business at more than one (1) location must complete an application for each location and obtain a certificate of registration for each location. An applicant proposing to conduct business at more than one (1) location is only required to comply with the requirement of subsection (b)(5) of this section for the initial location at which the applicant is [they are] seeking to conduct business. (d) A new certificate of registration for a metals recycling en-tity may not be i
	(c) Applicants proposing to conduct business at more than one (1) location must complete an application for each location and obtain a certificate of registration for each location. An applicant proposing to conduct business at more than one (1) location is only required to comply with the requirement of subsection (b)(5) of this section for the initial location at which the applicant is [they are] seeking to conduct business. (d) A new certificate of registration for a metals recycling en-tity may not be i
	(c) Applicants proposing to conduct business at more than one (1) location must complete an application for each location and obtain a certificate of registration for each location. An applicant proposing to conduct business at more than one (1) location is only required to comply with the requirement of subsection (b)(5) of this section for the initial location at which the applicant is [they are] seeking to conduct business. (d) A new certificate of registration for a metals recycling en-tity may not be i



	The Texas Department of Public Safety (the department) pro-poses amendments to §36.34 and §36.36, concerning Practice by Certificate Holders and Reporting Requirements. These rule changes are necessary to clarify certain terms and to enhance the department's regulatory oversight of the Metal Recycling En-tities Program. Suzy Whittenton, Chief Financial Officer, has determined that for each year of the first five-year period these rules are in effect there will be no fiscal implications for state or local go
	The Texas Department of Public Safety (the department) pro-poses amendments to §36.34 and §36.36, concerning Practice by Certificate Holders and Reporting Requirements. These rule changes are necessary to clarify certain terms and to enhance the department's regulatory oversight of the Metal Recycling En-tities Program. Suzy Whittenton, Chief Financial Officer, has determined that for each year of the first five-year period these rules are in effect there will be no fiscal implications for state or local go
	The Texas Department of Public Safety (the department) pro-poses amendments to §36.34 and §36.36, concerning Practice by Certificate Holders and Reporting Requirements. These rule changes are necessary to clarify certain terms and to enhance the department's regulatory oversight of the Metal Recycling En-tities Program. Suzy Whittenton, Chief Financial Officer, has determined that for each year of the first five-year period these rules are in effect there will be no fiscal implications for state or local go
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	authorizes the commission to adopt rules to administer Chapter 1956. Texas Government Code, §411.004(3), and Texas Occupations Code, §1956.013, are affected by this proposal. §36.34. Texas Metals Program Recycler Training. Before receiving a certificate of registration pursuant to §36.11 of this title (relating to Application for Certificate of Registration) or renewal of certificate of registration pursuant to §36.16 of this title (relating to Renewal of Certificate of Registration), all applicants and reg
	authorizes the commission to adopt rules to administer Chapter 1956. Texas Government Code, §411.004(3), and Texas Occupations Code, §1956.013, are affected by this proposal. §36.34. Texas Metals Program Recycler Training. Before receiving a certificate of registration pursuant to §36.11 of this title (relating to Application for Certificate of Registration) or renewal of certificate of registration pursuant to §36.16 of this title (relating to Renewal of Certificate of Registration), all applicants and reg


	the scope of the department's regulatory authority, and in part to implement Senate Bill 616, 86th Legislative Session. Senate Bill 616 requires the adoption of procedures for the informal resolu-tion of complaints against metals recycling entities. In addition, changes to §36.55 are intended to implement House Bill 1342, 86th Legislative Session, which amended Occupations Code, §§53.021, 53.022, and 53.023. Other rule changes simplify the rules or enhance the department's regulatory oversight of the Metal 
	the scope of the department's regulatory authority, and in part to implement Senate Bill 616, 86th Legislative Session. Senate Bill 616 requires the adoption of procedures for the informal resolu-tion of complaints against metals recycling entities. In addition, changes to §36.55 are intended to implement House Bill 1342, 86th Legislative Session, which amended Occupations Code, §§53.021, 53.022, and 53.023. Other rule changes simplify the rules or enhance the department's regulatory oversight of the Metal 
	the scope of the department's regulatory authority, and in part to implement Senate Bill 616, 86th Legislative Session. Senate Bill 616 requires the adoption of procedures for the informal resolu-tion of complaints against metals recycling entities. In addition, changes to §36.55 are intended to implement House Bill 1342, 86th Legislative Session, which amended Occupations Code, §§53.021, 53.022, and 53.023. Other rule changes simplify the rules or enhance the department's regulatory oversight of the Metal 
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	adopt rules considered necessary for carrying out the depart-ment's work; and Texas Occupations Code, §1956.013, which authorizes the commission to adopt rules to administer Chapter 1956. Texas Government Code, §411.004(3), and Texas Occupations Code, §1956.013, are affected by this proposal. §36.51. Denial of Application for Certificate of Registration. (a) The department may deny an application for a certificate of registration if: (1) The applicant attempts to obtain a certificate of registra-tion by mea
	adopt rules considered necessary for carrying out the depart-ment's work; and Texas Occupations Code, §1956.013, which authorizes the commission to adopt rules to administer Chapter 1956. Texas Government Code, §411.004(3), and Texas Occupations Code, §1956.013, are affected by this proposal. §36.51. Denial of Application for Certificate of Registration. (a) The department may deny an application for a certificate of registration if: (1) The applicant attempts to obtain a certificate of registra-tion by mea
	adopt rules considered necessary for carrying out the depart-ment's work; and Texas Occupations Code, §1956.013, which authorizes the commission to adopt rules to administer Chapter 1956. Texas Government Code, §411.004(3), and Texas Occupations Code, §1956.013, are affected by this proposal. §36.51. Denial of Application for Certificate of Registration. (a) The department may deny an application for a certificate of registration if: (1) The applicant attempts to obtain a certificate of registra-tion by mea
	(1) or more of the [following] categories listed in paragraphs (1) -(9) of this subsection may result in the denial of an original or renewal application [(initial or renewal)] for a certificate of registration or the revocation of a certificate of registration. The Texas Penal Code ref-erences provided in this section are for illustrative purposes and are not intended to exclude similar offenses in other state or federal codes. The types of offenses directly related to the duties and responsibilities of me
	(1) or more of the [following] categories listed in paragraphs (1) -(9) of this subsection may result in the denial of an original or renewal application [(initial or renewal)] for a certificate of registration or the revocation of a certificate of registration. The Texas Penal Code ref-erences provided in this section are for illustrative purposes and are not intended to exclude similar offenses in other state or federal codes. The types of offenses directly related to the duties and responsibilities of me
	(1) or more of the [following] categories listed in paragraphs (1) -(9) of this subsection may result in the denial of an original or renewal application [(initial or renewal)] for a certificate of registration or the revocation of a certificate of registration. The Texas Penal Code ref-erences provided in this section are for illustrative purposes and are not intended to exclude similar offenses in other state or federal codes. The types of offenses directly related to the duties and responsibilities of me




	(7) evidence the applicant has: (A) maintained a record of steady employment; (B) supported the applicant's dependents; (C) maintained a record of good conduct; and (D) paid all outstanding court costs, supervision fees, fines, and restitution ordered in any criminal case in which the applicant has been convicted; and (8) any other evidence relevant to the person's fitness for the certification sought. (g) The failure to provide the required documentation in a timely manner may result in the proposed action
	(7) evidence the applicant has: (A) maintained a record of steady employment; (B) supported the applicant's dependents; (C) maintained a record of good conduct; and (D) paid all outstanding court costs, supervision fees, fines, and restitution ordered in any criminal case in which the applicant has been convicted; and (8) any other evidence relevant to the person's fitness for the certification sought. (g) The failure to provide the required documentation in a timely manner may result in the proposed action
	(7) evidence the applicant has: (A) maintained a record of steady employment; (B) supported the applicant's dependents; (C) maintained a record of good conduct; and (D) paid all outstanding court costs, supervision fees, fines, and restitution ordered in any criminal case in which the applicant has been convicted; and (8) any other evidence relevant to the person's fitness for the certification sought. (g) The failure to provide the required documentation in a timely manner may result in the proposed action
	(7) evidence the applicant has: (A) maintained a record of steady employment; (B) supported the applicant's dependents; (C) maintained a record of good conduct; and (D) paid all outstanding court costs, supervision fees, fines, and restitution ordered in any criminal case in which the applicant has been convicted; and (8) any other evidence relevant to the person's fitness for the certification sought. (g) The failure to provide the required documentation in a timely manner may result in the proposed action


	[(d) Following the informal hearing, the hearing officer will issue a written statement of findings to the person at the address on file. The result may be appealed to the State Office of Administrative Hearings as provided in §36.57 of this title.] §36.57. Hearings Before the State Office of Administrative Hearings. (a) The department's findings following an informal hearing, or its determination following a settlement conference, may be ap-pealed to the State Office of Administrative Hearings by submittin
	[(d) Following the informal hearing, the hearing officer will issue a written statement of findings to the person at the address on file. The result may be appealed to the State Office of Administrative Hearings as provided in §36.57 of this title.] §36.57. Hearings Before the State Office of Administrative Hearings. (a) The department's findings following an informal hearing, or its determination following a settlement conference, may be ap-pealed to the State Office of Administrative Hearings by submittin



	are required to comply with the repeal as proposed. There is no anticipated negative impact on local employment. Ms. Whittenton has determined that for each year of the first five-year period the repeal is in effect the public benefit anticipated as a result of enforcing the repeal will be the implementation of legislation, and greater clarity and consistency in the regulation of the metals recycling industry. The department has determined this proposal is not a "major environmental rule" as defined by Texa
	are required to comply with the repeal as proposed. There is no anticipated negative impact on local employment. Ms. Whittenton has determined that for each year of the first five-year period the repeal is in effect the public benefit anticipated as a result of enforcing the repeal will be the implementation of legislation, and greater clarity and consistency in the regulation of the metals recycling industry. The department has determined this proposal is not a "major environmental rule" as defined by Texa
	are required to comply with the repeal as proposed. There is no anticipated negative impact on local employment. Ms. Whittenton has determined that for each year of the first five-year period the repeal is in effect the public benefit anticipated as a result of enforcing the repeal will be the implementation of legislation, and greater clarity and consistency in the regulation of the metals recycling industry. The department has determined this proposal is not a "major environmental rule" as defined by Texa
	are required to comply with the repeal as proposed. There is no anticipated negative impact on local employment. Ms. Whittenton has determined that for each year of the first five-year period the repeal is in effect the public benefit anticipated as a result of enforcing the repeal will be the implementation of legislation, and greater clarity and consistency in the regulation of the metals recycling industry. The department has determined this proposal is not a "major environmental rule" as defined by Texa
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	TRD-202000638 D. Phillip Adkins General Counsel Texas Department of Public Safety Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 424-5848 ♦ ♦ ♦ TITLE 40. SOCIAL SERVICES AND ASSIS-TANCE PART 15. TEXAS VETERANS COMMISSION CHAPTER 452. ADMINISTRATION GENERAL PROVISIONS 40 TAC §452.2 The Texas Veterans Commission (commission) proposes to amend §452.2 of Title 40, Part 15, Chapter 452 of the Texas Administrative Code concerning Advisory Committees. PART I. PURPOSE


	LOCAL EMPLOYMENT IMPACT Jim Martin, Interim Director, Veterans Employment Services of the Texas Veterans Commission, has determined that there will not be a significant impact upon employment conditions in the state as a result of the proposed rule. SMALL BUSINESS, MICRO BUSINESS AND RURAL COMMU-NITIES IMPACT Anna Baker, Manager, Veterans Entrepreneur Program of the Texas Veterans Commission, has determined that the proposed rule will not have an adverse economic effect on small busi-nesses, micro businesse
	LOCAL EMPLOYMENT IMPACT Jim Martin, Interim Director, Veterans Employment Services of the Texas Veterans Commission, has determined that there will not be a significant impact upon employment conditions in the state as a result of the proposed rule. SMALL BUSINESS, MICRO BUSINESS AND RURAL COMMU-NITIES IMPACT Anna Baker, Manager, Veterans Entrepreneur Program of the Texas Veterans Commission, has determined that the proposed rule will not have an adverse economic effect on small busi-nesses, micro businesse
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	The rule amendment is proposed under Texas Government Code §434.010 which authorizes the commission to establish rules it considers necessary for its administration; and Texas Government Code Section §434.0101, granting the commission authority to establish rules governing the agency's advisory committees. The rule amendment is proposed to implement General Ap-propriations Act, Article I, Texas Veterans Commission Rider IX, 85th Legislature, Regular Session, 2017, which authorizes the commission to reimburs
	The rule amendment is proposed under Texas Government Code §434.010 which authorizes the commission to establish rules it considers necessary for its administration; and Texas Government Code Section §434.0101, granting the commission authority to establish rules governing the agency's advisory committees. The rule amendment is proposed to implement General Ap-propriations Act, Article I, Texas Veterans Commission Rider IX, 85th Legislature, Regular Session, 2017, which authorizes the commission to reimburs


	TRD-202000593 Madeleine Connor General Counsel Texas Veterans Commission Earliest possible date of adoption: March 29, 2020 For further information, please call: (512) 463-3605 
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