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April 5, 2010

Via e-file

La Donna Castafiuela

Office of the Chief Clerk - MC 105

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Re:  TCEQ Docket No. 2005-1490-WR; Application by Brazos River Authority for
Water Rights Permit No. WRPERM 5851
Dear Ms. Castafiuela:

Enclosed for filing is the Applicant’s Response to Hearing Requests in connection with
the above-referenced matter. A copy is being served on each party of record.

Please do not hesitate to contact me should you have any questions.

Sincerely,

“Deasfropelle- ot

Denise Fregeolle-Burk
Assistant to Douglas G. Caroom
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TCEQ DOCKET NO. 2005-1490-WR

APPLICATION BY BRAZOS BEFORE THE

RIVER AUTHORITY FOR WATER TEXAS COMMISSION ON

s s I s N 7 B s ]

RIGHTS PERMIT NO. WRPERM 5851 ENVIRONMENTAL QUALITY

APPLICANT’S RESPONSE TO HEARING REQUESTS

TO THE HONORABLE COMMISSIONERS:

Brazos River Authority (“Applicant”™ or “BRA™), pursuant to 30 Texas Administrative
Code (TAC) § 55.254. files this Response to Hearing Requests made to the Texas Commission
on Environmental Quality (“TCEQ” or “Commission™) for a contested case hearing on the

above-referenced application. and would respectfully show the Commissioners the following:

I Introduction
Application No. 5851 is BRA’s System Operation Permit application. BRA owns water
rights to twelve reservoirs on the Brazos River and its tributaries. Although the reservoirs are
individually permitted, since 1964 BRA has been authorized by Commission Order to operate its
reservoirs as a system; however, the additional water supply known to result from operating the
FEServoirs as a system has never been appropriated to BRA.
Through the System Operation Permit application, BRA seeks to appropriate up to
421,000 acre-feet of water annually, resulting from system operation, as well as available return
flows and other available unappropriated water. This represents a badly needed major new water

supply, made available without construction of a reservoir, while providing water for



environmental needs using state of the art S.B.3-type {low constraints, developed in cooperation
with TCEQ and the Texas Parks and Wildlife Department staff,

Notice of this application was published in April 2005. Aflter receiving over 40 requests
for hearing and comments on the application. BRA undertook efforts to address many of the
concerns of the hearing requestors.  As a result of these efforts, BRA has reached settlement
agreements, or is close to reaching settlement, with many of the hearing requestors identified in
the Chief Clerk’s March 24. 2010 correspondence. Despite these efforts, several individuals and
entities continue to oppose BRA’s application.

Of those that remain, BRA does not oppose the hearing requests made by Chocolate
Bayou Water Company/Gulf Coast Water Authority. NRG (formerly Texas Genco). Dow
Chemical, John Graves. Richard Giesecke. and Jack Weldon Bridges I11. BRA opposes granting
of the hearing requests of Perry and Margaret Adams. Rich and Christie Clark, Maurice and
Ginger English, Adams Eyres, Dorothy Gibbs, Bridges Hague, James and Melodie Isham. Kip
Lewis. Mary Lce Lilly. Raymond and Debra Pitts. Jerry Swink. Scott and Linna Trees, H. Jane
Vaughn, Lawrence Wilson, George E. Bingham, the cities of Granbury and Round Rock,
Matthews Land and Cattle Company, Jean King, the Friends of the Brazos River, Coastal
Conservation Association, and the National Wildlife Federation. None of these individuals or

entities has standing to contest BRA’s application.

IL Legal Authority
To be granted a contested case hearing, a person or entity must be an “affected person,”
meaning it has “a personal justiciable interest related to a legal right, duty, privilege, power, or

economic inferest affected by the application™ that is not “common to members of the general



public.”!

-, . . . 2 . ~
affected by the change proposed in the application.” An interest common to members of the
. .o . . . . 3 ~ . . ..
general public does not qualifly as a personal justiciable interest.” The Commission is instructed

to consider a list of non-exclusive factors in determining whether a person is an affected person.

including:
(h
(2)
3)
“4)
(5)
6)

When a hearing request is made by a group or association, the group or association must

The person must describe, briefly but specifically, how and why he or she will be

whether the interest claimed is one protected by the law under which the
application will be considered:

the distance restrictions or other limitations imposed by law on the
affected interest;

whether a reasonable relationship exists between the interest claimed and
the activity regulated;

the likely impact of the regulated activity on the health, safety, and use of
property of the person;

likely impact of the regulated activity on the use of the impacted natural
resource by the person; and

for governmental entities, their statutory authority over or interest in the
issues relevant to the application.?

show the following:

(D)
@
3)

Whether the hearing request is asserted by an individual or a group or association, a

requestor must show a concrete and particularized, legally protected interest that is actual or

one or more members of the group or association would otherwise have
standing to request a hearing in their own right;

the interests the group or association seeks to protect are germane to the
organization’s purpose; and

neither the claim asserted nor the relief requested requires the participation
of the individual members in the case.’

' 30 TEX. ADMIN. CODE § 55.256(a).

»

“ld.

* 30 TEX. ADMIN. CODE § 55.256(a).
Y ld. § 55.256(¢).

* Id. § 55.252(a): see also Save Our Springs Alliance, Inc. v. City of Dripping Springs, No. 03-04-00683-CV, 2010
WI. 521027, at * 3 (Tex. App.- Austin, Feb. 11. 2010. no pet. h.) (citing Texas Ass'n of Bus. v. Texas Air Control

Bd.. 852 S.W.2d 440, 447 (Tex. 1993)).

Y



imminent tather than conjectural or hypothetical. or an “injury in fact.”® Only legally protected
interests that are sufficiently particularized and that will be actually or imminently affected by
the application are sufficient to confer standing.7 A general concern or allegation about the
negative effects on a requestor’s environmental, scientific. or recreational interests alone is not
sufficient to confer standing in the absence of allegations that the individual or group has an

interest in property affected by the application.8

III.  Evaluation of Protestants’ Hearing Requests

1. Various Individual Hearing Requestors
The following hearing requestors have failed to satisfy 30 Texas Administrative Code
§ 55.251 and should be denied:

Perry and Margaret Adams:
Rich and Christie Clark:
Maurice and Ginger English;
Adamms Eyres;

Dorothy Gibbs:

Bridges Hague;

James and Melodie Isham;
Kip Lewis;

Mary Lee Lilly;

Raymond and Debra Pitts:
Jerry Swink;

Scott and Linna Trees;

H. Jane Vaughn; and
Lawrence Wilson.

These requestors raise concerns about BRA’Ss current operations of I.ake Granbury and
allege the water in the Brazos River is low or stagnant, that there is no recreational swimming or

canoeing, and that the fish and wildlife have been harmed. These general environmental and

¢ Save Our Springs. 2010 WL 521027, at *3, 6 (citing Lujan v. Defenders of Wildlife. U.S. 555. 560-61 (1992)).
T Id at*s.
¥ See Save Our Springs, 2010 WL 521027, at * 4-5.
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recreational concerns are interests that are common to the general public and are insufficient to
confer standing.” Moreover. none of the requestors identify or allege how they, or any legal right
they may have, will be affected by BRA’s application.'” The requestors’ concerns are about the
state of the river today and do not allege that the granting of the application will diminish
recreational opportunitics, or otherwise adversely affect the Brazos River’s ecosystem. For a
person to have standing in this case, the requestor must show a particular, legally protected
interest that is actually or imminently affected by the Application."!
2. George E. Bingham

George E. Bingham’s request for a contested case hearing fails to satisfy 30 Texas
Administrative Code § 55.251 and should be denied. Mr. Bingham has no justiciable interest
affected by the application based on Certificate of Adjudication No. 12-3580D and Permit No.
4264, both of which are term permits and expired December 31, 2009. Even if those term
permits were (o be “reissued™ in the future, which is far from certain, those permits, by their
terms, are inferior to all other permancnt water rights in the basin. Mr. Bingham has no legal
rights to the future availability of the water permitted under those term water rights. Because
Mr. Bingham has no legally protected interest that will be adversely affected by this application,

v

he lacks standing. '
3. City of Granbury

The City of Granbury’s request for a contested case hearing fails (o satisfy 30 Texas
Administrative Code § 55.251 and should be denied. Specifically. the request is untimely as it

was received by the TCEQ on February 10, 2009 — four years after notice was published.

% See id. at * 6.
' See 30 TEX. ADMIN. CODE § 55.256(a).
" See Save Our Springs, 2010 WL 521027, at * 6.

12 See id.



FFurthermore, the City of Granbury does not have a water right or any legal rights to any return
flows discharge from the City of Granbury’s wastewater treatment plant, as those flows become
state walter once in the state water course. The application would do nothing to prevent direct
reuse of effluent from the City of Granbury’s wastewater treatment plant. Therefore. the City of
Granbury has no justiciable interest affected by the application. Without a legally protected
interest that will be adversely affected by this application, the City of Granbury lacks standing to
challenge BRA’s applicution.l3
4. Matthews Land and Cattle Company

Matthews Land and Cattle Company’s request for a contested case hearing fails to satisfy
30 Texas Administrative Code § 55.251 and should be denied. The Company’s Lambshead
Ranch is located far upstream of BRA’s reservoirs. The water rights requested by the application
are a result of the operation of BRA’s reservoirs as a system. The application will not affect the
water that flows past the Lambshead Ranch. Moreover, the Company has no water right; it
simply plans to seek one in the future. Because the Company’s property is upstream of BRA’s
reservoirs, and because the Company has no water right, the Company has no legally protected
Justiciable interest that will be affected by the application.
5. Jean F. King

Jean F. King’s request for a contested case hearing fails to satisfy 30 Texas
Administrative Code § 55.251 and should be denied. Specifically. Ms. King has failed to
identify any legally protected interest or right that will be adversely affected by this application.
Ms. King does not own any property along the Brazos River, and any alleged injury to

environmental or recreational interests generally, without any interest in or connection to real

"% See Save Qur Springs, 2010 WL 521027, at * 6.



property, is insufficient to confer s'tancling.H Moreover. she does not identify or allege how she,
or any legal right she has. will be affected by BRA’s applicalion.'5 Her concerns are about the
state of the river today. She does not allege that the granting of the application itsell will
diminish recreational opportunities. or otherwise adversely affect the Brazos River’s ecosystem.
For a person to have standing in this case. the requestor must show a particular, legally protected
interest that is actually or imminently affected by the Applicalion.'(’
6. The City of Round Rock

The City of Round Rock’s request for a contested case hearing fails to satisfy 30 Texas
Administrative Code § 55.251 and should be denied. Specifically, the request is untimely as it
was submitted on April 1, 2010 — five years after notice was published. Furthermore. the City of
Round Rock indicates that it has several contracts with BRA to purchase water from Lake
Georgetown, Stillhouse Hollow Lake, and the Colorado River Basin, and states its concern with
ownership of wastewater derived from water supplied under those contracts. The City of Round
Rock’s concerns cannot be resolved through any changes to the application or this contested case
hearing. Such concerns are contract disputes outside the jurisdiction of the Commission,
Moreover, the City of Round Rock has no water rights. The City of Round Rock failed to
identily any legally protected justiciable interest that will be affected by the application.
7. The Friends of the Brazos River

The Friends of the Brazos River’s (“IFBR”) request for a contested case hearing fails to

satisfy 30 Texas Administrative Code § 55.252 and should be denied. Only four of the members

M See id.
13 See 30 TEX. ADMIN. CODE § 55.256(a).
16 See Save Our Springs, 2010 WL. 521027, at * 6.



of FBR are listed in the request. and none of them have standing to request a hearing in their own
right.

Mary Lee Lilly and Janc Vaughn filed individual requests and, as previously explained,
neither of these protestors has satisfied the requircments of 30 Texas Administrative Code
§ 55.251 and. therefore, do not have standing to protest this case individually. Neither member
identifies or alleges how they, or any legal right they may have, will be affected by BRA’s
application.” The members’ concerns are about the state of the river today and do not allege that
the granting of the application will diminish recreational opportunities or otherwise adversely
affect the Brazos River’s ccosystem. The member must show a particular, legally protected
interest that is actually or imminently affected by the Application.18 The FBR request states that
Ms. Vaughn owns a water right: however. there is no water rights number to identify and verify
the claim, or any information about how or why the alleged water right will be affected by the
application. It should also be noted that Ms. Vaughn mentioned no such right in her individual
request.

Ed Lowe. FBR’s President, and Jack and Kathy Cathey have not filed individual requests,
nor do they have standing to request a hearing in their own right pursuant to 30 Texas
Administrative Code § 55.251. Neither Mr. Lowe nor the Catheys have shown that they have
suffered injuries “in fact.” Mr. Lowe is concerned that granting BRA the authority to manage
the river will result in reduced canoeing opportunities. The Catheys are concerned that granting
BRA more control of the water in the river will adversely affect their canoeing business.

However, general concerns about the negative effects on a requestor’s environmental, scientific,

17 See 30 TEX. ADMIN. CODE § 55.256(a).
18 See Save Our Springs, 2010 WL 521027, at * 6.



or recreational interests are not sufficient to confer standing in the absence of allegations of
interests in property that will actually be impacted by the application. The injuries alleged are
not immediate or direct. There are no allegations of personal justiciable interests that will be
affected by the application.

FBR asserts that its other members are concerned that their rights as riparian owners will
be adversely affected by the application and that the fish and wildlife will be severely harmed.
FBR has not identified the “other members.” These “other members™ have not alleged injuries
“in fact.” They have not identified a riparian right, thus there are no allegations of personal
justiciable interests that will be affected by the application. General concerns about the negative
effects on a requestor’s environmental, scientific, or recreational interests are not sufficient to
confer standing in the absence of allegations of interests in property that will actually be
impacted by the application.

Because FBR has failed to identify one or more members of the group or association that
would otherwise have standing to request a hearing in their own right, FBR has failed to satisly
the group or associational standing requirements and, therefore, its hearing request should be
denied.

8. The Coastal Conservation Association

The Coastal Conservation Association’s (“CCA™) request for a contested case hearing
fails (o satisty 30 Texas Administrative Code § 55.252 and should be denied. Only one member
is identified in the request and this member does not have standing to request a hearing in his
own right.

CCA describes Allen Williams, the only member identified in the request, as someone

who regularly fishes in the Brazos River, but failed to show that Mr. Williams owns property

Y



along the Brazos River. Mr. Williams has not shown an injury “in fact™ to any legally protected
interest. Moreover, the injuries alleged are not immediate or direct. General concerns about the
negative effects on a requestor’s environmental, scientific, or recreational interests are not
sufficient to confer standing in the absence of allegations of interests in property that will
actually be impacted by the application.” Because CCA has failed to identify one or more
members of the group or association that would otherwise have standing to request a hearing in
his or her own right, CCA has failed to satisfy the group or associational standing requirements
and, therefore, its hearing request should be denied.

9. The National Wildlife Federation

The National Wildlife Federation’s ("NWFE”) request for a contested case hearing fails to
satisfy 30 Texas Administrative Code § 55.252 and should be denied. NWF has failed to show
that any of its members have standing (0 request a hearing in their own right.

NWF alleges that it has approximately 38,000 members that share the goal of protecting
fish and wildlife resources and the application will affect the ability of its members to use and
enjoy these resources. NWF has not identified any member specifically that would have
standing in his or her own right to request a contested case hearing. Because NWF has failed to
identify one or more members of the group or association that would otherwise have standing to
request a hearing in his or her own right, NWF has failed to satisfy the group or associational

standing requirements and, therefore, its hearing request should be denied.

"% See Save Qur Springs, 2010 WL 521027, at * 6.
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IV.  Settled and Withdrawn Protests

The following entities have entered into secttlement agreements with BRA and/or

withdrawn their protests to the application:

1.

2.

10.

1.

City of Lubbock;

City of Bryan;

City of College Station;

It. Bend County Municipal Utility District No.106;
Pecan Grove Municipal Utility District;

Luminant Generation Co., LLC, et al. (formerly TXU);
AEP;

Assoc. of Electric Companies of Texas;

Texas Municipal Power Agency;

Walnut Creek Mining Co.; and

Palo Pinto County Municipal Water District No. 1.

The cities of Lubbock, Bryan, and College Station have conditionally withdrawn their protests

by reserving their rights to participate in the contested case hearing. BRA does not oppose the

granting of the hearing requests of these entities.

Protestants BRA Anticipates Entering Into Settlement With

BRA is negotiating settlement agrecments with the following entities:

1.

Ft. Bend County Levee Improvement District No. 11;
Fort Bend County Levee Improvement District No. 15;
Sienna Plantation Municipal Utility District No. 1; and

Texas Westmoreland Coal Company.



BRA anticipates withdrawal of these protests in the near future and does not oppose the granting

of the hearing requests of these entities.

Respectfully submitted.
BICKERSTAFIF HEATH DELGADO ACOSTA LLP

Douglas G. Caroom
State Bar No. 03832700
Susan Maxwell

State Bar No. 24026869
Emily Rogers

State Bar No. 24002863
Eno Peters

State Bar No. 24046621
3711 S. MoPac Expressway
Building One, Suite 300
Austin, TX 78746
(512) 472-8021

(512) 320-5638 (fax)

BY:

DOUGLA® G. CAROOM

Attorneys for Brazos River Authority
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Rick & Christie Clark
2776 County Road 312
Glen Rose. TX 76043-6061

Alva Cox

City of Granbury

116 W. Bridge Street
Granbury. TX 76048-2160

Leonard Dougal

Jackson Walker LLP

100 Congress Avenue. Suite 1100
Austin. TX 78701

Maurice & Ginger English
PO Box 2280
Glen Rose, TX 76043-2280

Adam Eyres. President
Rhino Ridge Outfitters, Inc.
PO Box 2027

Glen Rose. TX 76043-2027

Dorothy Gibbs
PO Box 636
Glen Rose. TX 76043-0636

Richard L. Giesecke
3205 Cornell Avenue
Dallas, TX 75205-2933

John Graves
PO Box 667
Glen Rose. TX 76043-0667

Philip S. Haag

Winstead Sechrest & Minick

401 Congress Avenue, Suite 2100
Austin, TX 78701-3798

Bridges Hague
PO Box 2857
Glen Rose. TX 76043-2857

James R. & Melodie Isham
PO Box 84
Rainbow, TX 76077-0084

Glenn Jarvis

Law Offices of Glenn Jarvis
1801 S. 2™ Street, Suite 550
McAllen. TX 78503-1353

Jean F. King
PO Box 2367
Glen Rose, TX 76043-2367

R. Kip Lewis
1102 Martin Avenue
Round Rock, TX 78681-7324

Mary Lee Lilly
PO Box 2857
Glen Rose, TX 76043-2857

Richard Lowerre

Lowerre Frederick Perales Allmon & Rockwell

707 Rio Grande Street, Suite 200
Austin, TX 78701-2719

Jim Mathews

Mathews & Freeland LLLP
PO Box 1568

Austin, TX 78767-1568

Donald McArthur, Vice President
Texas Genco 11 LLP

12301 Kurland Drive

Houston, TX 77034-4812

Robin A. Melvin

Graves Dougherty Hearon & Moody
PO Box 98

Austin, TX 78767-0098



Richard L. Muller, Ir. WITHDRAWAL OF REQUEST(S):
3200 Southwest I'reeway. Suite 2600

Houston. TX 77027-7537 Richard L. Adams

1445 Ross Avenue, Suite 3700
Raymond & Decbra Pitts Dallas. TX 75202-2711
3030 County Road 312
Rainbow, TX 76077-2904 Brad B. Castleberry

Lloyd Gosselink
Martin C. Rochelle 816 Congress Avenue, Suite 1900
Lloyd Gosselink Austin, TX 78701-2442
816 Congress Avenue. Suite 1900
Austin, TX 78701-2442 Don Clevenger

1601 Bryan Street, 6™ Floor
Andrew L. Strong Dallas, TX 75201-3430
Pillsbury Winthrop Shaw Pittman LLP
909 Fannin Street, 22™ Floor L. Elizabeth Gunter
Houston, TX 77010-1014 400 West 15" Street, Suite 1520

Austin, TX 78701-1600
Jerry Swink

PO Box 69 John Howard
Rainbow, TX 76077-0069 Vinson & Elkins LLP

2801 Via Fortuna, Suite 100
Scott & Linna Trees Austin, TX 78746-7567
2932 County Road 312
Glen Rose, TX 76043-6060 David I. Klein

Lloyd Gosselink
H. Jane Vaughn 816 Congress Avenue, Suite 1900
12200 Mitchell Bend Court Austin, TX 78701-2442
Granbury, TX 76048-9600

Earl Medlin
Fred B. Werkenthin, Jr. PO Box 387
Booth, Ahrens & Werkenthin, PC Mineral Wells, TX 76068-0387
515 Congress Avenue, Suite 1515
Austin, TX 78701 Steve Morton

Moltz Morton O’ Toole LI.C
Lawrence Wilson 106 East 6™ Street, Suite 700
Brazos Oil Fields The Littlefield Building
PO Box 473 Austin, TX 78701-3659

Nemo, TX 76070-0473
John Ritchie
Lawrence Wilson PO Box 98
PO Box 473 Mineral Wells. TX 76068-0098
Nemo, TX 76070-0473



INTERESTED PERSON(S):

Carolyn Ahrens

Booth. Ahrens & Werkenthin, P.C.
515 Congress Avenug, Suite 1515
Austin, TX 78701-3504

Paul Bork

Federal Communications Commission
1790 Building

Midland. MI 48674-0001

Justin Bower
111 Gillingham Lanc
Sugar Land, TX 77478-3150

Justin Bower

City of Sugar Land

PO Box 110

Sugar Land, TX 77478-0110

H. Bridges, III
PO Box 7233
Glen Rose, TX 76043-7233

Molly Cagle

Vinson & Elkins LLP

2801 Via Fortuna, Suite 100
Austin, TX 78746-7567

Jack Cathey
PO Box 420
Nemo. TX 76070-0420

John Fainter
1005 Congress Avenue, Suite 600
Austin, TX 78701-2463

Willie Gavranovic
5713 County Road 156
Wharton, TX 77488-53662

Jo Ann Howard
PO Box 160130
Austin, TX 78716-0130

Bob Huddleston
1133 N. Texas Street
De Leon, TX 76444-1109

Dan Kowalski

Walnut Creek Mining Co.
PO Box H

Bremond, TX 76629-0318

Pat Kultgen
1503 Fair Haven Cove
College Station, TX 77845

Wesley D. Lloyd

Naman Howell Smith & Lee LLP
PO Box 1470

Waco, TX 76703-1470

Ted Long

NRG Texas Power LL.C

1301 McKinney Street, Suite 2300
Houston, TX 77010-3035

Daniel Meadows
PO Box 7000
Bryan, TX 77805-7000

Stuart Henry

Henry & Poplin

819 %2 W. 11" Street
Austin, TX 78701-2009

Janet L. Saltsgiver
519 Woodrow Avenue
Fort Worth, TX 76105-1335

Terry Slade
3401A Dolphin Drive
Austin, TX 78704-6030

Stephen Smith, Executive Director
TMRA

816 Congress Avenue, Suite 1900
Austin, TX 78701-2442



Wilson Snyder
6801 Sanger Avenue. Suite 2500
Waco. TX 76710-7826

Joel Trouart
PO Box 915
Jewelt. TX 75846-0915

Joe Trungale
2006 Ann Arbor Avenue
Austin. TX 78704-3232

Ben Valdez. Jr.

Green’s FFurniture Company
606 Indiana Avenue

Wichita Falls, TX 76301-2502

W.C. Walker
5026 Bellaire Drive South
Fort Worth, TX 76109-3107

Nancy Stackhouse Wilson
4500 Roland Avenue, #303
Dallas, TX 75219-1640



