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DOCKET NUMBER 2006-1572-MWD

Application by § _ Before the
Marlin Atlantis White, Ltd. § TEXAS COMMISSION ON
. for TPDES Permit No. WQ0014570001  § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST AND REQUEST
FOR RECONSIDERATION

1. Introduction

The Executive Director of the Texas Commission on Environmental Quality (TCEQ or Commission)
files this Response to Hearing Request (Response) on the application by Marlin Atlantis White, Ltd.
(Applicant) for a new TPDES Permit Number WQ0014570001. A timely letter requesting a

~ contested case hearing (CCH) was received from the following requestors: Bert Schroeder on

behalf of the B.C. Schroeder Jr. Marital Trust, the City of Dickinson, Peggy Wright on behalf
of the citizens of Tropical Gardens and the Tropical Gardens Senior Citizen Group, Rena
Hardage, Ray and Sherry Jones, Chat Magee, and the Senior Citizens of Tropical Garden
(Betty Gutierrez, Carol and Tom Bennett, Kelly Brautigam, L.L. Coots, Tom and Carol
Dayton, Mr. And Mrs. Matthew Dayton, Mason Evans, Diane Garcia, Lynn Garcia, Carl
Griffith, Bobby Hagan, Art and Jane Levicki, Bridget Long, Dudley Long, Dawn Pajak, Janice

‘Patterson, John Patterson, Robert Sampson, and Louis Starz). A timely letter requesting a

Request for Reconsideration was received from the following requestors: Bert Schroeder, on behalf

of the B.C. Schroeder Jr., Marital Trust, James D. Alber, John Berry, Mark P. Bowers, Damon
and Nicole Brown, Van R. Bush, Zeph Capo, Roland Cardon, Wade Duphily, Fred Eagle,
James Ettell, Lynn M. Garcia, Kay Gonzales, Matthew Muns, Betty Gutierrez, Elizabeth

Hagan, Pham Huyah, Ray Jones, Sherry Jones, Lisa Kellogg, Richard Kellogg, Scott Kellogg,

Bridget Long, Dudley E. Long, Lorna Malone, Robert Malone, Diane Mettlach, Bill Mulvany, ‘
Cyndi W. Mulvany, Daniel Oakes, Linda Oakes, Dawn C. Pajak, Janice Patterson, John C.
Patterson, Ha Pham, Nancy Priddy, Young Reese, Sam Reichek, Starla Reichek, Danny L.
Rodgers, Alison Rouse, Alton Rouse, Pedro Sanchez, Louis Starz, Wawda J. Toole, Tomas
Villanueva, Francisco Villonueva, Amber Whitted, Pamela Williams, Edwin G. Wright, and
Peggy Wright. ‘

Attached for commission consideration are the following:
Attachment A - Technical Summary & Draft Permit

Attachment B - Executive Director’s Response to Comments (RTC)
Attachment C - GIS Map



Copies were provided to all parties. The Executive Director’s Response to Comment (RTC) was
previously mailed by the Office of Chief Clerk to all persons on the mailing list.

I1. Description Of The Facility

Marlin Atlantis White, Ltd. has applied to the TCEQ for a new permit that would authorize the
discharge of treated domestic wastewater at a daily average flow not to exceed 500,000 gallons per
day. If the permit is issued, the facility will be an activated sludge process plant operated in the
complete mix aeration mode. Treatment units will include bar screens, aeration basins, final
clarifiers, sludge digesters, and chlorine contact chambers. The facility has not been constructed.

The wastewater treatment plant will serve a proposed 370 acre development located 2.1 miles east
of State Highway 3 and 600 feet north of Farm-to-Market Road 517 in Galveston County. The draft
permit authorizes the disposal of sludge at a TCEQ registered or permitted land application site,
commercial land application site, or co-disposal landfill.

The plant site will be located adjacent to Gum Bayou, approximately 2.14 miles east of State
Highway 3 and 600 feet north of Farm-to-Market Road 517 in Galveston County, Texas. If the draft
permit is issued, the treated effluent will be discharged to Gum Bayou; then'to Dickinson Bayou
Tidal in Segment No. 1103 of the San Jacinto-Brazos Coastal Basin. The unclassified receiving
water uses are high aquatic life uses for Gum Bayou. The designated uses for Segment No. 1103 are
~ high aquatic life uses and contact recreation.

~ This is a proposed facility; therefore, the compliance history is average by default.

" IIL Procedural Backeround

 The permit application for a new permit was received on October 21, 2004, and declared
administratively complete on February 22,2005. The Notice of Receipt and Intent to Obtain a Water
Quality Permit was published on February 24, 2005, in the Houston Chronicle. The Notice of
Application and Preliminary Decision for a water quality permit was published on July 27, 2005 in
the Houston Chronicle. The Notice of Public Meeting was published on September 5, 2005 in the
Houston Chronicle. The public meeting was held on October 6, 2005 in the City of Dickinson. The
Executive Director received several comments that the notice of the public meeting was inadequate.
The notice met TCEQ’s rules for notice; however, to ensure the Commission received comments
from all interested persons, the public comment period was extended to December 2, 2005.

IV. Evaluation of Hearing Requests

The regulations governing requests for contested case hearings are found at 30 Texas Administrative
Code (TAC), Chapter 55.

‘A Whether Requestor “Substantially Complied” With 30 TAC §55.201, Subchapter F
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30 TAC §55.201 requires that a CCH request must comply with the following: (1) Be in writing;
(2) Be timely filed; (3) Request a contested case hearing; (4) Give the name, address, daytime
telephone number, and, where possible, fax number of the person who files the request; (5) Provide
any other information specified in the public notice-of application; and (6) List all relevant and
material disputed issues of fact that were raised during the public comment period and that are the
basis of the request. '

The B.C. Schroeder Jr. Marital Trust, the City of Dickinson, The Citizens of Tropical Gardens
and the Tropical Gardens Senior Citizen Group, Rena Hardage, Ray and Sherry Jones, Chat
Magee, and the Senior Citizens of Tropical Garden (Betty Gutierrez, Carol and Tom Bennett,
Kelly Brautigam, L.L.Coots, Tom and Carol Dayton, Mr. And Mrs. Matthew Dayton, Mason
Evans, Diane Garcia, Lynn Garcia, Carl Griffith, Bobby Hagan, Art and Jane Levicki, Bridget
Long, Dudley Long, Dawn Pajak, Janice Patterson, John Patterson, Robert Sampson, and
Louis Starz) all submitted a written CCH request prior to the deadline to file such requests, provided
the required contact information, requested a contested case hearing, clearly identified the permit
number, and raised relevant and material disputed issues.

The Executive Director concludes that the req uestms named above substantlallv complied with
the requirements of 30 TAC § 55.201.

B. ° Whether Requestor Meeté the Requiréments of an Affected Person.

A person who requests a CCH must be an “affected person” as defined in 30 TAC § 55.203(a). The

rule defines an “affected person” as “one who has a personal justiciable interest related to a legal

right, duty, privilege, power, or economic interest affected by the application. An interest common

to members of the general public does not qualify as a personal justiciable interest.” The rules list

specific factors to consider when determining who qualifies as an “affected person,” including:

(1) Whether the interest claimed is one pr otected by the laW under which the application

' will be considered; ‘

(2)  Distance restrictions or other limitations imposed by law on the affected interest,

3 Whether areasonablerelationship exists between the interest claimed and the activity
regulated;

(%) The likely impact of the 1egulated activity on the health and safety of the pe1 son and

on the use of property of the person;

(5) The likely impact of the 1egulated activity on use of the 1mpacted natural resource by
the person; and

(6)  For governmental entities, then statutory '1ut11011ty over or intérest in the issues
relevant to the application.

30 TAC § 55.203(c).

1. The property owned by the B.C. Schroeder Jr. Marital Trust is located directly across Gum
Bayou from the proposed wastewater treatment plant. :



Because of the location of the property, the Executive Director recommends that the Commission
find that Bert Schroeder on behalf of the B.C. Schroeder Jr. Marital Trust is an affected person.

2. The City of Dickinson is a governmental entity with statutory authority over or interest in the
issues relevant to the application.

Because the City of Dickinson is such a governmental entity, the Executive Director recommends
that the Commission find that it is an affected person.

3. According to 30 TAC §55.205, a group or association may request a contested case hearing only
if the group or association meets all of the following requirements:

(1) . One or more members of the group association would otherwise have standing to
request a hearing in their own right;
(2) The interests the group or association seeks to protect are germane to the
organization’s purpose; and
(3)  Neither the claim asserted nor the relief requested requires the participation of the -
' individual members in the case. I '

Peggy Wright requested a CCH on behalf of the citizens of Tropical Gardens and the Tropical
Gardens Senior Citizen Group. Tropical Gardens is a subdivision directly downstream, within one
mile, of the proposed watsewater treatment plant. However, Ms. Wright did not provide sufficient
information to determine whether the groups have association standing.

Because Ms. Wright did not provide any information regarding the organizations and association
standing, the Executive Director recommends that the Commission find neither the citizens of
Tropical Gardens nor the Tropical Gardens Senior Citizen Group as an affected group orassociation.

4. Rena Hardage’s address on her hearing request indicates that she lives approximately two miles
~ west of the location of the proposed discharge. The address contained in Ms. Hardage’s hearing
request places her outside the one mile radius displayed on the GIS Map (Attachment C).

Because Ms. Hardage did not demonstrate that she meets any of the criteriain 30 TAC §55.203(c),
the Executive Director recommends that the Commision find that Ms. Hardage is not an affected

person.

5. Ray and Sherry Jones’ address is in Tropical Gardens, but it is not adjacent to the discharge
route.

Because Ray and Sherry Jones did not demonstrate that they meet any of the criteria in 30 TAC
§55.203(c), the Executive Director recommends that the Commission find that Ray and Sherry Jones
are not affected persons.




6. Chat Magee’s address on his hearing request indicates that he lives more than three miles from
the location of the proposed discharge (Attachment C). In addition, Mr. Magee raises no issues in
his request. : '

Because Chat Magee did not demonstrate that he meets any of the criteria in 30 TAC §55.203(c),
the Executive Director recommends that the Commission find that Chat Magee is not an affected

person.

7. The Senior Citizens of Tropical Gardens sent in identical, individual requests. Tropical
Gardens is less than one mile downstream of the proposed wastewater treatment plant and borders
Gum Bayou on one side. Some of the individuals living in the subdivision may be affected persons
while others may not. The Executive Director is unsure whether these requests were intended to be
arequest for affected party status as a group, or if the requests were for individual party status.

If the requests were for affected party status as a group or association, the request does not meet the
requirements codified in 30 TAC §55.205, listed above.

Because the requests did not ‘meet the requirements codified in 30 TAC §55.205. the Executive
‘Director recommends that the Commission find that the Senior Citizens of Tropical Gar dens 1s not
an affected group or association.

If the requests were from affected persons in their individual capacity:

Betty Gutierrez lives along Gum Bayou in Tropical Gardens. Her property is less than one mile
downstream from the pr.oposed wastewater treatment plant. '

Because of the location of her property, the Executlve Director recommends that the Comrmssmn
find Bettv Gutierrez an affected person.

Carol and Tom Bennett, Kelly Brautigam, L.L.Coots, Tom and Carol Dayton, Mr. And Mrs.
Matthew Dayton, Mason Evans, Diane Garcia, Lynn Garcia, Carl Griffith, Bobby Hagan,
Janice Levicki, Bridget Long, Dudley Long, Dawn Pajak, Janice Patterson, John Patterson,
Robert Sampson, and Louis Starz all live in Tropical Gardens, but their property is not located
" along Gum Bayou and they express an interest that is common with the interest of the general public.
Therefore, they have not enunciated a justiciable interest. '

Because the above named requestors did not demonstrate that they meet any of the criteria in 30
TAC §55.203(c), the Executive Director recommends that the Commission find that none is an
affected person.

C. Opportunity to Respond.

Accordingto 30 TAC §55.209(g), the requestors may submit written repliesto this Response no later
than nine days before the commission meeting,. ’



D. Whether Issues Raised Are Referable To The State Office Of Administrative Hearings
(SOAH) For A CCH.

The Commission applies the following test, set out in 30 TAC § 55.211(b)(3)(A), to determine
whether to refer one or more of the issues raised to SOAH for a CCH:

[T]he request raises disputed issues of fact that were raised during the
comment period, that were not withdrawn by the commenter in
writing by filing a withdrawal letter with the chief clerk prior to the
filing of the Executive Director’s Response to Comments, and that
are relevant and material to the Commission’s decision on the
application.

The following issues were raised in the hearing requests:

Issue # 1: Whether the proposed discharge will negatively impact the requestor’s
property.

This issue raises an issue of fact, was raised during the comment period, and was not withdrawn.
However, the issue is not relevant and material to the Commission’s decision on the application.
The permitting process is intended to control the discharge of pollutants into water in the state and.
to protect the water quality of the state’s rivers, lakes and coastal waters. The TCEQ does not have
jurisdiction to address concerns over negative impacts to private property that do not involve water
quality. : '

The Exeéutive Directkor recommends that this issue not be referred to SOAH.

Issue#2: Whether the data provided by the Applicant and used by the Executive Director
for modeling was accurate.

This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,
and is relevant and material to the Commission’s decision on the application as the TCEQ is tasked
in its permitting program with protecting water quality and human health.

The Executive Director recommends that this issue be referred to SOAH.

Issue #3:  Whether the dissolved oxygen in the impaired region would be impacted.
This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,
and is relevant and material to the Commission’s decision on the application as the TCEQ is tasked

in its permitting program with protecting water quality and human health.

The Executive Director recommends that this issue be referred to SOAH.




Issue # 4: Whether a proper stream survey should be conducted.

This issue raises an issue of fact, was raised during the comment period, and was not withdrawn.
However, the issue is not relevant and material to the Commission’s decision on the application
since the Executive Director does not perform the requested type of survey during the permitting
© process.

The Executive Director recommends that this issue not be referred to SOAH.

Issue # 5: Whether the information provided in the application caused the Executive
Director to perfmm an improper evaluation.

This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,

and is relevant and material to the Commission’s decision on the application as the TCEQ is tasked

in its permitting program with protecting water quality and human health.

The Executive Director recommends that this issue be referred to SOAH.

Issue # 6: Whether Gum Bayou is tidally influenced at the point of discharge.
This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,
and is relevant and material to the Commission’s decision on the application as the TCEQ is tasked

in its permlttlng program with protecting water quality and human health.

The Executive Director recommends that this issue be referred to SOAH.

Issue # 7: Whether it would be better for the environment to have .a less dense
development using septic systems. ‘

~ This issue raises an issue of fact, was raised during the comment period, and was not withdrawn.
However, the issue is not relevant and material to the Commission’s decision on the application.

The TCEQ bases its evaluation of proposed wastewater treatment plants on information contained
in each application. If it is determined that the proposed discharge can comply with the Texas
Surface Water Quality Standards, codified in Title 30, Chapter 307 of the Texas Administrative
Code, and that the proposed discharge, made in compliance with the draft permit, will be protective
of human health and the environment, the Executive Director does not have the authority to require
a different discharge location or a different type of wastewater treatment.

The Executive Director recommends that this issue not be referred to SOAH.

Issue # 8: Whether a TMDL study should be performed before the draft permit is issued.
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This issue raises an issue of fact, was raised during the comment period, and was not-withdrawn.
However, the issue is not relevant and material to the Commission’s decision on the application.
The TMDL development process is separate from the TPDES permitting process and proceeds on
a different schedule. The processing of wastewater permits is not delayed pending the results of the
TMDL study. However, all permits within the scope of the TMDL will be subject to its
requirements, if applicable, once the TMDL is finalized and an implementation plan has been
developed.

Water quality permitting in 303(d)-listed water bodies is described in the TCEQ regulatory guidance
document Procedures to Implement the Texas Surface Water Quality Standards (January 2003, RG
194), which is approved by the EPA. According to TCEQ’s current procedures, specified in RG-
194, issuance of a permit to discharge wastewater into a 303(d)-listed water body may be authorized
. in the absence of a TMDL. Issuance of a permit may be authorized if the discharge does not contain
significant amounts of the listed pollutant or if the discharge is not directly to the listed portion of
the water body and is not close enough to potentially impact the listed area.

The Executive Director recommends that this issue not be referred to SOAH.

Issue # 9: Whether the Applicant’s queries into potential service from wastewater
treatment plants contained within the required three-mile survey were
adequate.

This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,
and is relevant and material to the Commission’s decision on the application. According to Texas
Water Code §26.081, the TCEQ is mandated to “encourage and promote the development and use -
of regional and area-wide waste collection, treatment, and disposal systems to serve the waste
disposal needs of the citizens of the state and to prevent pollution and maintain and enhance the
quality of the water in the state.” The Domestic Wastewater Permit Application Technical Report
requires information concerning regional WWTPs. The Applicant was required to survey a three-
mile area surrounding its proposed WWTP in order to determine if there was a WWTP or sewer
collection lines in the area, with sufficient capacity, for the proposed facility to use. The Applicant
indicated that there are three WWTPs within three miles of the proposed facility; Via Bayou, Inc.,
Galveston County WCID # 1, and Bacliff Municipal Utility District. According to the application,
none of these facilities currently have capacity to accept the volume of wastewater proposed by the
Applicant.

The Executive Director recommends that this issue be referred to SOAH.

Issue # 10:  Whether the discharge will negatively impact the waterbody.

This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,
and is relevant and material to the Commission’s decision on the application as the TCEQ is tasked
in its permitting program with protecting water quality and human health.



The Executive Director recommends that this issue be referred to SOAH.

Issue #11:  Whether the description of Segment 1103D is correct.

This issue raises an issue of fact, was raised during the comment period, and was not withdrawn.
However, the issue is not relevant and material to the Commission’s decision on the application.
The physical description contained in the 2004 303(d) list is for the purpose of identifying segments
of a certain watershed. The description itself has no impact on the review of a proposed wastewater
permit application. The TCEQ reviews water quality data and the designated uses of the waterbodies

- into which an the application proposes to discharge effluent.

The Executive Director recommends that this issue not be referred to SOAH.

Issue #12:  Whether the notices were published in the correct newspapers.

This issue was raised during the comment period, and was not withdrawn. However, the issue is an
issue of law. Three notices were published in regard to this application. According to 30 TAC
§39.405(f)(1), the first notice, the Notice of Application and Intent to‘Obtain a Water Quality Permit
(NORI), “shall [be published] in the newspaper of largest circulation in the county in which the
facility is.located or proposed to be located or, if the facility is located or proposed to be located in
a municipality, the applicant shall publish notice in any newspaper of general circulation in the
municipality.” The applicant published its NORI in the Houston Chronicle. Accordingto 30 TAC
§39.551(c)(1), the second notice, the Notice of Application and Preliminary Decision for a Water
Quality Permit (NAPD), “shall [be published] at least once in a newspaper regularly published or
circulated within each county where the proposed facility or discharge is located and in each county

affected by the discharge.” The Applicant published its NAPD in the Houston Chronicle.

According to 30 TAC §39.405(f)(1), the Notice of Public meeting, “shall [be published] in the
newspaper of largest circulation in the county in which the facility is located or, if the facility is
located or proposed to be located in a municipality, the applicant shall publish notice in any
newspaper of general circulation in the municipality.” The Applicant published it Notice of Public
Meeting in the Houston Chronicle. '

The Executive Director recommends that this issue not be referred to SOAH.

Issue#13:  Whether the discharge will lead to flooding of neighborhood properties.

This issue raises an issue of fact, was raised during the comment period, and was not withdrawn.
However, the issue is not relevant and material to the Commission’s decision on the application.
The permitting process is limited to controlling the discharge of pollutants into water in the state and
protecting the water quality of the state’s rivers, lakes and coastal waters. TCEQ has not addressed
flooding and/or drainage issues in the wastewater permitting process, unless there is a potential
impact to water quality.



The Executive Director recommends that this issue not be referred to SOAH.

Issue#14:  Whether fish and wildlife will be negatively impacted by the facility’s discharge
. of wastewater.

This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,
and is relevant and material to the Commission’s decision on the application as the TCEQ is tasked

in its permitting program with protecting water quality and human health.

The Executive Director recommends that this issue be referred to SOALH.

Issue #15:  Whether it is appropriate for the Commission to authorize a discharge to a
303(d) listed water.

This issue was raised during the comment period, and was not withdrawn. However, the issue is an
issue of law. The fact that a waterbody is listed on the 303(d) list does not preclude authorization
of a new discharge permit to the waterbody. Additional authorizations to discharge wastewater
containing constituents of concern may be permitted into the watershed of 303(d) listed segments
ifit can be demonstrated that the new discharge is not likely to cause or contribute to the impairment.
Factors considered in making this determination may include the degree of hydraulic connection
between the discharge point and the listed portion of the Segment, the distance between the discharge
point and the impaired region, the persistence of the constituents of concern in the environment, or
other factors that would likely mitigate the impact of the discharge on the impaired region.

Segment 1103 and Gum Bayou are currently listed on the state’s inventory of impaired and
threatened waters (2004 Clean Water Act 303(d) list). Gum bayou is listed for elevated bacteria
levels and Segment 1103 is listed for elevated bacteria levels and depressed dissolved oxygen, in the
portion of the Segment above State Highway 3. The Applicant’s proposed discharge location is on -
Gum Bayou, which joins Segment 1103 downstream of the impaired region. The Procedures to
Implement the Texas Surface Water Quality Standards, RG-194, require additional scrutiny be given
to applications for discharges that enter water bodies with impaired dissolved oxygen levels.
Additional permit requirements are imposed as necessary to address potential water quality impacts
from listed pollutants. Model results for this application indicate that dissolved oxygen in the
impaired region would not be significantly impacted by the Applicant’s proposed wastewater
treatment facility. The facility is also designed to provide adequate disinfection, and therefore,
should not add to the bacterial impairments. '

. The Executive Director recommends that this issue not be referred to SOAH.

Issue# 16:  Whether the discharge limits are appropriate.
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This issue raises a disputed issue of fact, was raised during the comment period, was not withdrawn,
and is relevant and material to the Commission’s decision on the application as the TCEQ 1s tasked
in its permitting program with protecting water quality and human health.

The Executive Director recommends that this issue be referred to SOAH.

Issue#17:  Whether property where the wastewater treatment plant would be located has
been appropriately remediated.

This issue raises an issue of fact, was raised during the comment period, and was not withdrawn.
However, the issue is not relevant and material to the Commission’s decision on the application.
- The permitting process is limited to controlling the discharge of pollutants into water in the state and
protecting the water quality of the state’s rivers, lakes and coastal waters. TCEQ cannot address
remediation issues in the wastewater permitting process, unless there is a potential impact to water
quality. . '

The Executive Director recommends that this issue not be referred to SOAH.

Issue #18:  Whether the wastewater treatment plant should be manned 24 hours a day,7
days a week. '

This issue was raised during the comment period, and was not withdrawn. However, the issue is an
issue of law. According to 30 TAC §30.350(j), a facility must be operated a minimum of 5 days per
week by the licensed chief operator or an operator holding the required level of license or higher. -
The licensed chief operator or operator holding the required level or license or higher must be
available by telephone or pager seven days per week. 4 ’ ‘

v The Executive Director recommends that this issue not be referred to SOAH.

Issue#19:  Whether the Applicant should be required to find a more desirable location for
the wastewater treatment plant.

This issue was raised during the comment period, and was not withdrawn. However, the issue is an
issue of law. The TCEQ bases its evaluation of proposed wastewater treatment plants on
information contained in each application. If it is determined that the proposed discharge can
comply with the Texas Surface Water Quality Standards, codified in Title 30, Chapter 307 of the
Texas Administrative Code, and that the proposed discharge, made in compliance with the draft
permit, will be protective of human health and the environment, the Executive Director does not
have the authority to require a different discharge location or plant site.

The Executive Director 1'660111111611(15 that this issue not be referred to SOAH.

Issue #20:  Whether other agencies, such as Texas Parks and Wildlife and the Health
Department should comment on the application.
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- This issue was raised during the comment period, and was not withdrawn. However, the issue is not

relevant and material to the Commission’s decision on the application. The TCEQ considers every
timely comment that is received on an application for a wastewater discharge. Both agencies had
an opportunity to comment. Nevertheless, comments from other Texas agencies are not legally

" required as a prerequisite to the TCEQ taking action on a permit application.

The Executive Director recommends that this issue not be referred to SOAH.

VI. Duration For The Contested Case Hearing

The Executive Director recommends six months as the duration of the CCH, should the Commission
decide to refer the case. '

VII. Bert Schroeder’s Requests for Reconsideration

Bert Schroeder, on behalf of the B.C. Schroeder Jr., Marital Trust, filed a timely Request for
Reconsideration of the Executive Director’s decision in a letter file stamped September 7, 2006.

A. Mr. Schroeder’s Issues

Issue 1: Mr. Schroeder believes that the wastewater discharge will negatively affect the estuarial
stream.

Response 1: This issue was addressed in Response 4 of the RTC. The response was as folloWs:
RESPONSE 4:

- TCEQ’s rules prohibitnew discharges that would cause degradation of the receiving
stream. To ensure the effluent limits in {the] draft permit will maintain and protect
the existing instream uses, the ED’s staff performs an antidegradation review of the
receiving waters. A Tier I antidegradation review preliminarily determined that -
existing water quality uses will not be impaired by this permit action. Numerical and
narrative criteria to protect existing uses will be maintained. A Tier Il review has
preliminarily determined that no significant degradation of water quality is expected
in Gum Bayou or Dickinson's Bayou, which have been identified as having high
aquatic life uses. Existing uses will be maintained and protected. The preliminary
determination can be reexamined and may be modified if new information is
received. ‘

Effluent limitations for the conventional effluent parameters (i.e., Biochemical

Oxygen Demand or Carbonaceous Biochemical Oxygen Demand, Ammonia
Nitrogen, etc.) are based on stream standards and wasteload allocations for water
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quality limited streams as established in the Texas Surface Water Quality Standards
and the water quality management plan.

For this application, staff reviewed USGS quadrangle maps as well as high altitude
photography of the discharge area. Both of these sources showed the discharge to be
on a point near the main pool of the lake. The shoreline near the discharge appears
to have several boat houses and boat docks along the northeast shoreline, but no
apparent inlets. The location and orientation of this shoreline should provide a large
wind fetch that would promote both significant mixing as well as linear transport of
the discharged effluent.

(Att. B, pg. 6-7).

Issue 2: Mr. Schroeder believes that the wastewater discharge will negatively impact his property.

Response 2: The permitting process is intended to control the discharge of pollutants into water in
the state and to protect the water quality of the state’s rivers, lakes and coastal waters. The TCEQ
does not have jurisdiction to address concerns over negatlve impacts to private property that do not
~involve water quality.

Issue 3: Mr. Schroeder states that the description of Segment 1103D is factually incorrect on the
2004 303(d) list.

Response 3: The physical description contained in the 2004 303(d) list is for the purpose of
identifying segments of a certain watershed. The description itself has no impact on the review of
- aproposed wastewater permit application. The TCEQ reviews water quality data and the designated
‘uses of the waterbodies into Wthh an the application p1 oposes to discharge effluent.

Issue 4: Mr. Schroeder states that the modeling for the discharge was based on inaccurate data and
that the TCEQ cannot pr oduce accurate results from questionable data.

Response 4: This issue was addressed in Responses 10, 11, and 15 0ofthe RTC. The responses were
as follows: A

RESPONSE 10:

[The Applicant’s] proposed discharge was evaluated for its potential to affect
dissolved oxygen in the dissolved oxygen impaired portion of Dickinson Bayou using
anumerical model. The model results indicated that the impact on dissolved oxygen

- due to the proposed discharge in the impaired region was inconsequential under
conditions of low background flow, high water temperatures, and full permitted
authorizations from other point sources. These combinations of conditions are those
that are normally expected to provide the most pessimistic model predictions.
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Additional authorizations to discharge wastewater containing constituents of concern
can be permitted into the watershed of 303(d) listed segments if it can be
demonstrated that the new discharge is not likely to cause or contribute to the
impairment. Factors considered in making this determination may include the degree
of hydraulic connection between the discharge point and the listed portion of the
Segment, the distance between the discharge point and the impaired region, the
persistence of the constituents of concern in the environment, or other factors that
would likely mitigate the impact of the discharge on the impaired region.

(Att. B, pg. 10-11). ‘

RESPONSE 11:

No nonpoint sources of oxygen demanding constituents are included in TCEQ’s
modeling analysis because they are not expected to occur during conditions of low
background flow, high water temperatures, and full permitted authorizations from
point sources. The QUAL-TX model used for this evaluation was largely developed
from studies performed in the 1980s and is the most appropriate analytical tool for
making permitting decisions until the Total Maximum Daily Load (TMDL) project
- progresses to the point where a better tool becomes available.
(Att. B, pg. 11-12). =

RESPONSE 15

TCEQ’s modeling staff recognizes that the dimensions provided for Gum Bayou in
the application do notrepresent normal water level conditions. Thedissolved oxygen
model used to evaluate [the] application was developed using water body width
dimensions measured from aerial photographs.

(Att. B, pg. 15). '

Issue 5: Mr. Schroeder specifically addresses the RTC and states, “[in] Responses 15, 19, & 35:
TCEQ Modeling Staff acknowledges that the modeling for dissolved oxygen is based on aerial

~ photos notrepresentative of normal water level conditions. Wehad requested aproper stream survey

(width, depth & flow), to our knowledge no such study has been undertaken or results disclosed.”.

~ Response 5: The Bxecutive Director does not perform this type of survey during the permitting
process.

Issue 6: Mr. Schroeder states, “[w]e dispute the Applicant’s description in page 10 of their
application that on 05/24/04 at 10:30 am ‘Stream is very wide and flowing full. Transects were
taken from previously obtained hydrological models.” Yet in the Domestic Administrative Report
(DAR) (stamped Received 10/21/2004 by the Water Quality Applications Team and Received
04/19/2005 Region 12) the statement reads ‘Stream is obstructed by the bridge at FM 517. Stream
is very wide and flowing full. No transects were done.” So which version is correct? When were
these previous hydrological studies performed and why were they removed?”
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Response' 6: This issue was addressed in Response 35 of the RTC. The response was as follows:

RESPONSE 35:

TCEQ Modeling Staff recognized that the dimensions provided for Gum Bayou in .
the application did not represent normal water level conditions. The dissolved
oxygen model used to evaluate the Marlin Atlantis White, Ttd.’s application was
developed using water body width dimensions measured from aerial photographs.
(Att. B, pg. 25). :

Issue 7: Mr. Schroeder specifically addresses the RTC and states, “[i]n Response 28: The Director
states that at the point of discharge, Gum Bayou exhibits characteristics typical of a bayou, but that
upstream of the discharge point Gum Bayou is no longer tidally influenced. That is simply factually
incorrect.”

Response 7: Responsé 28 of the RTC addressed the following comment, “Gum Bayou is little more
than a drainage ditch and is not deep enough to handle 500,000 gallons of wastewater per day.” The

specific response was as follows:

RESPONSE 28:

At the point of [the] discharge, Gum Bayou exhibits characteristics typical of a
bayou. Upstream of[the] discharge point, Gum Bayou is no longer tidally influenced
and narrows to a ditch. '

(Att. B, pg. 22).

‘Mr. Schroeder gives no additional information about what is “factually incorrect” about the

Executive Director’s statement.

Issue 8: Mr. Schroeder specifically addresses the RTC and states, “In Response 7: The Director
indicates WWTPs typically provide superior treatment of raw sewage than septic tanks ... for a
proposed development of this type, a WWTP will provide a higher level of environmental protection

- than a septic tank. While that may be correct, a development of this type (1,200+ homes on 370
- acres) could not and would not have been allowed under Texas City’s rules requiring two or more

acres per house if using septic. It is comparing apples to oranges.”

Response 8: Response 7 of the RTC addressed the following comment, “Mayor Masters asked if
a study had been done to compare the impact on Dickinson Bayou and Gum Bayou between septic
systems for each lot and a wastewater treatment plant on a day-to-day basis during an upset.” The
Executive Director’s response was to a specific comment and states that “WWTPs typically provide
superior treatment of raw sewage than septic tanks.” In addition, the Executive Director stated that
“for a proposed development of this type, a WWTP will provide a higher level of environmental
protection than a septic tank.” While Texas City’s rules may require two or more acres per house
if using septic, the TCEQ bases its evaluation of proposed wastewater treatment plants on.
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information contain in each application. Ifitis determined that the proposed discharge can comply
with the Texas Surface Water Quality Standards, codified in Title 30, Chapter 307 of the Texas
Administrative Code, and that the proposed discharge, made in compliance with the draft permit,
‘will be protective of human health and the environment, the Executive Director does not have the
authority to question the manner of wastewater treatment.

Issue 9: Mr. Schroeder states, “[w]e requested a TMDL study for Gum Bayou, which the Director
~ said is not required, but was scheduled for the fall of 2006 for Dickinson Bayou and its tributaries.
Irequest that since this study’s results are but a few weeks away, that granting this permit be delayed

until current data can be incorporated into a far more accurate model.”

Response 9: This issue was addressed in Response 14 of the RTC. The response was as follows:

RESPONSE 14:

The TMDL development process is separate from the TPDES permitting process and

. proceeds on a different schedule. Processing of wastewater permits are not delayed
pending the results of the TMDL study. However, all permits within the scope of the
TMDL will be subject to its requirements, if applicable, once the TMDL is finalized
and an implementation plan has been developed.

Water quality permitting in 303(d)-listed water bodies is described in the TCEQ
regulatory guidance document Procedures to Implement the Texas Surface Water
Quality Standards (January 2003, RG 194), which is approved by the EPA.
~ According to TCEQ’s current policy and procedures, specified in RG-194, issuance
of a permit to discharge wastewater into a 303(d)-listed water body may be
authorized in the absence of a TMDL. Issuance of a permit may be authorized if the
discharge does not contain significant amounts of the listed pollutant or if the
discharge is not directly to the listed portion of the water body and is not close
enough to potentially impact the listed area.
(Att. B, pg. 14-15).

Issue10: Mr. Schroeder states, “[r]egarding regionalization, [the] Director indicated [the Applicant]
stated there were three WWTPs within 3 miles of their proposed WWTP, but none could provide
capacity. Yet the City of League City has entered into an agreement with the City of Texas City to
provide sewage treatment for the first phase (approximately 300 homes for the Applicant). The
Applicant stated that at the Galveston County WCID # 1 Board meeting on August 21, 2006 that
their WWTP would be 3 or more years away from construction. They were requesting that WCID
# 1 explore options for WCID # 1 to provide sewer treatment for their remaining phases. [The ED]
should have the testimony from representatives of the San Leon MUD presented at [the] Public
Hearing [sic] on October 6, 2005 which indicated they had the capacity to handle [the] Applicant’s
needs.”
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Response 10: - This issue was addressed in Response 12 of the RTC. The response was as follows:

RESPONSE 12:

According to Texas Water Code §26.081, the TCEQ is mandated to “encourage and
promote the development and use of regional and area-wide waste collection,
treatment, and disposal systems to serve the waste disposal needs of the citizens of
the state and to prevent pollution and maintain and enhance the quality of the water
in the state.” Also, the Texas Water Code §26.0282 provides that “in considering the
issuance of a permit to discharge waste, the Commission may deny or alter the terms
and conditions of the proposed permit, amendment, or renewal based on
consideration of need, including the expected volume and quality of the influent and
the availability of existing or proposed area wide or regional waste collection,
treatment, and disposal systems not designated as area wide or regional disposal.
systems by Commission Order.”

The Domestic Wastewater Permit Application Technical Report requires information

- concerning regionalization of WWTPs. The Applicant was required to survey a
three-mile area surrounding its proposed WWTP to determine if there is a WWTP
or sewer collection lines in the area, with sufficient capacity, that the Applicant could
use. In its application, Marlin, Atlantis White, Ltd. indicated that there are three
WWTPs within three miles of the proposed facility; Via Bayou, Inc., Galveston Co.
WCID No. 1, and Bacliff Municipal Utility District. According to [the] application,
none-of the facilities currently have capacity to accept the volume of wastewater
proposed by [the Applicant].

The 'C01nm1ss1011, however, may not deny an otherwise valid request for a WWTP
based on what might happen in the future. If a regional WWTP is built in the area
and has the capacity to serve [the Applicant’s] service area, it would be possible for '
[the Applicant] to connect to the regional WWTP and dismantle its existing WWTP.
(Att. B, pg. 12-13). ‘

For the reasons stated above, the Executive Director respectfully recommends that the B.C.
‘Schroeder Jr., Marital Trust’s Request for Reconsideration be denied.

VIII. Resident’s Requests for Reconsideration

A request for reconsideration was made by James D. Alber, John Berry, Mark P. Bowers, Damon
and Nicole Brown, Van R. Bush, Zeph Capo, Roland Cardon, Wade Duphily, Fred Eagle,
James Ettell, Lynn M. Garlil, Kay Gonzales, Matthew Muns, Betty Gutierrez, Elizabeth
Hagan, Pham Huyah, Ray Jones, Sherry Jones, Lisa Kellogg, Richard Kellogg, Scott Kellogg,
Bridget Long, Dudley E. Long, Lorna Malone, Robert Malone, Diane Mettlach, Bill Mulvany,
Cyndi W. Mulvany, Daniel Oakes, Linda Oakes, Dawn C. Pajak, Janice Patterson, John C.
Patterson, Ha Pham, Nancy Priddy, Young Reese, Sam Reichek, Starla Reichek, Danny L.
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Rodgels Alison Rouse, Alton Rouse, Pedro Sanchez, Louis Starz, Wawda J. Toole, Tomas
Villanueva, Francisco Villonueva, Amber Whitted, Pamela Williams, Edwin G. Wr 1ght and
Peggy Wright (The Residents). Each request raised identical issues.

Issue 1: The Residents state that faulty data was used by the Executive Director’s modeling staff
to assess Gum Bayou’s physical characteristics.

Response 1: vThis issue was addressed in Responses 10, 11, and 15 ofthe RTC. The responses were
as follows: '

RESPONSE 10:

The proposed discharge was evaluated for its potential to affect dissolved oxygen in
the dissolved oxygen impaired portion of Dickinson Bayou using anumerical model.
The model results indicated that the impact on dissolved oxygen due to the proposed
discharge in the impaired region was inconsequential under conditions of low
background flow, high water temperatures, and full permitted authorizations from
other point sources. These combinations of conditions are those that are normally
expected to provide the most pessimistic model predictions. :

- Additional authorizations to discharge wastewater containing constituents of concern
can be permitted into the watershed of 303(d) listed segments if it can be
demonstrated that the new discharge is not likely to cause or contribute to the
impairment. Factors considered in making this determination may include the degree
of hydraulic connection between the discharge point and the listed portion of the
Segment,-the distance between the discharge point and the impaired region, the
persistence of the constituents of concern in the environment, or other factors that
would likely mitigate the impact of the discharge on the impaired region. '
(Att. B, pg. 10-11).

RESPONSE 11:

No nonpoint sources of oxygen demanding constituents are included in TCEQ s
modeling analysis because they are not expected to occur during conditions of low
background flow, high water temperatures, and full permitted authorizations from
point sources. The QUAL-TX model used for this evaluation was largely developed
from studies performed in the 1980s and is the most appropriate analytical tool for
making permitting decisions until the Total Maximum Daily Load (TMDL) project
progresses to the point where a better tool becomes available.

(Att. B, pg. 11-12).

RESPONSE 15

TCEQ’s modeling staff recognizes that the dimensions provided for Gum Bayou in
the application do not represent normal water level conditions. The dissolved oxygen
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model used to evaluate [the] application was developed using water body width
dimensions measured from aerial photographs. '
(Att. B, pg. 15).

Issue 2: The Resident’s state that the Executive Director’s modeling staff failed to fully consider
and physically measure the tidal affect on Gum Bayou.

Response 2: This issue was addressed in Response 17 of the RTC. The response was as follows:

RESPONSE 17:

Even though [the Applicant] stated that Gum Bayou is not tidally affected, TCEQ
staff is aware of its characteristics; therefore, Gum Bayou was assessed as tidal with
a high aquatic life use and corresponding 4.0 mg/1 dissolved oxygen requirement.

(Att. B, pg.16).

Issue 3: The Residents feel that the permit is being allowed based solely on hypothetical discharge
data from the Applicant and the modeling staff, and that the permit process does not take into
~consideration the affect the discharge will have on the receiving body of water or surrounding area.
Response 3: This issue was addressed in Response 4 ofthe Executive Director’s Response to Public
Comment (RTC). The response was as follows:

RESPONSE 4:

TCEQ’s rules prohibit new discharges that would cause degradation of the receiving
stream. To ensure the effluent limits in [the] draft permit will maintain and protect
the existing instream uses, the ED’s staff performs an antidegradation review of the
receiving waters. A Tier I antidegradation review preliminarily determined that
existing water quality uses will not be impaired by this permit action. Numerical and
narrative criteria to protect existing uses will be maintained. A Tier Il review has
preliminarily determined that no significant degradation of water quality is expected
in Gum Bayou or Dickinson's Bayou, which have been identified as having high
aquatic life uses. Existing uses will be maintained and protected. The preliminary
determination can be reexamined and may be modified if new information is
received. ‘

Effluent limitations for the conventional effluent parameters (i.e., Biochemical
Oxygen Demand or Carbonaceous Biochemical Oxygen Demand, Ammonia
Nitrogen, etc.) are based on stream standards and wasteload allocations for water
quality limited streams as established in the Texas Surface Water Quality Standards
and the water quality management plan.

(Att. B, pg. 6-7).
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For the reasons stated above, the Executive Director i‘espectfullv recommends that the
Resident’s Request for Reconsideration be denied.

VIII. Executive Director’s Recommendation

The Executive Director recommends the following actions:
A. Grant the request for a CCH because Bert Schroeder on behalf of the B.C. Schroeder Jr. Marital
Trust, the City of Dickinson, and Betty Gutierrez are affected persons with a personal justiciable

interest affected by the permit application. 30 TAC §55.203(c).

B. Ifthe Commission finds that any requestor is an affected person, refer the CCH request to SOAH
on the following issues: ‘

1. Whether the data provided by the Applicant and used by the Executive Director for
modeling was accurate.

2. ‘Whether the dissolved oxygen in the impaired region would be impacted.

3. Whether the information provided in the application caused the Executive Director to
perform an improper evaluation.

4. Whether Gum Bayou is tidally influenced at the point of discharge.

5. Whether the Applicant’s queries into potential service from wastewater treatment -
plants contained within the required three-mile survey were adequate.

6. Whether the discharge will ‘neg“ativel_y' impact tﬂe waterbody.
7. Whether fish and wildlife will be negatively impacted by the facility.
8. Whether the discharge limits are appropriate.
C. beny the Requests for Reconsideration. The concerns were either addressed in the ED’s RTC
or the additional information that was submitted does not warrant reconsideration.
Respectfully submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Glenn Shankle, Executive Director
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Robert Martinez, Director
Environmental Law Division

By:/é(/;"alfl f RIBERG  Top.

Kathy Brown

Staff Attorney

Environmental Law Division
Texas State Bar No. 24006911
P.O. Box 13087, MC-173
Austin, Texas 78711-3087
(512) 239-3417

(512) 239-0606 (Fax)

ATTORNEYS FOR
THE EXECUTIVE DIRECTOR
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CERTIFICATE OF SERVICE

I certify that on October 23, 2006 the original and eleven copies of the foregoing “Executive
Director’s Response to Hearing Request” and attachments for Permit No. WQ0011219001 were filed
with the Texas Commission on Environmental Quality’s Office of the Chief Clerk and a complete
copy was served on all persons listed on the attached mailing list via hand delivery, facsimile, Inter-
Agency Mail, or deposit in the U.S. Mail.

L PR
ARC t12IBEEE 1R
Kathy Brown, Staff Attorney
Environmental Law Division
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MAILING LIST
MARLIN ATLANTIS WHITE LTD
TCEQ DOCKET: 2006-1572-MWD - TCEQ ADDITIONAL ID#: WQ0014570001

FOR THE APPLICANT:
WALLACE TROCHESSET, REPRESENT
2929 BRIARPARK DR

STE600

HOUSTON TX 77042-3719

TEL:

FAX: (713) 953-5026

FOR THE EXECUTIVE DIRECTOR:

AMEWUSIKA DAKE, TECHNICAL STAFF

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
"WATER QUALITY DIVISION

PO BOX 13087 »

AUSTIN, TEXAS 78711-3087

TEL:

FAX:

KATHY HUMPHREYS BROWN, ATTORNEY
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
LEGAL - ENVIRONMENTAL LAW DIVISION, MC-173
PO BOX 13087

AUSTIN, TEXAS 78711-3087

TEL:(512)239-0600

FAX:(512)239-0606

FOR PUBLIC INTEREST COUNSEL:
MR. BLAS J. COY, IR., ATTORNEY

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
PUBLIC INTEREST COUNSEL, MC-103

PO BOX 13087

AUSTIN, TEXAS 78711-3087

TEL:(512) 239-6363

FAX:(512) 2396377

TOR OFFICE OF PUBLIC ASSISTANCE:
MS. JODY HENNEKE, DIRECTOR

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
OFFICE OF PUBLIC ASSISTANCE, MC-108

PO BOX 13087
AUSTIN, TEXAS 78711
TEL:(512) 239-4000
FAX:(512) 239-4007 v

FOR ALTERNATIVE DISPUTE RESOLUTION:
MR. KYLE LUCAS

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
ALTERNATIVE DISPUTE RESOLUTION, MC-222

PO BOX 13087

AUSTIN, TEXAS 78711-3087

TEL:(512) 239-4010

FAX:(512) 239-4015

FOR THE CHIEF CLERK:

4

-3087

MS. LADONNA CASTANUELA

TEXAS COMMISSION ON ENVJRONMENTAL QUALITY
OFFICE OF CHIEF CLERK, MC-10

PO BOX 13087

AUSTIN, TEXAS 78711-3087 -

TEL:(512) 239-3300

FAX:(512) 239-3311



REQUESTER(S)
JAMES D ALBER

4400 SCENIC DR
DICKINSON, TX 77539-3691 -

CARL & TOM BENNETT
5007 SCENIC DR
DICKINSON, TX 77539-3888

JOHN BERRY
4115 GRAND BLVD
DICKINSON, TX 77539-3658

MARK P BOWERS
© 2107 BAY HILL DR
LEAGUE CITY, TX 77573

KELLY BRAUTIGAM
5024 SCENIC DR |
DICKINSON, TX 77539-3887

DAMON & NICOLE BROWN
4118 GRAND BLVD
DICKINSON, TX 77539-3657

VAN BUSH
4400 ISLAND DR
DICKINSON, TX 77539-4776

ZEPH CAPO
LOT 7BLOCK 8
DICKINSON, TX 77539

ROLAND CARDON
58 D BRUCE
DICKINSON, TX 77539

L L COOTS
4131 SCENIC DR
DICKINSON, TX 77539-3686

MR MATTHEW & MRS MATTHEW DAYTON
5018 SCENIC DR ‘
DICKINSON, TX 77539-3887

CAROL & TOM DAYTON
5032 SCENIC DR
DICKINSON, TX 77539-3887.

+§

o

WADE DUPHILY
4320 SCENIC DR
DICKINSON, TX-77539-3689

FRED EAGLE
4435 SCENIC DR
DICKINSON, TX 77539-3692

JAMES ETTELL

4444 SCENIC DR

DICKINSON, TX 77539-3691

MASON EVANS
5034 SCENIC DR
DICKINSON, TX 77539-3887

LYNN M GARCIA
4139 GRAND BLVD
DICKINSON, TX 77539-3658

DIANE GARCIA
4138 GUM DR
DICKINSON, TX 77539-3683

KAY GONZALES
4114 GRAND BLVD
DICKINSON, TX 77539-3657

CARL R GRIFFITH
4120 SCENIC DR
DICKINSON, TX 77539-3685§

BETTY GUTIERREZ
5020 SCENIC DR
DICKINSON, TX 77539-3887

ELIZABETH HAGAN
4400 ISLAND DR
DICKINSON, TX 77539-4776

" BOBBIE HAGAN
4136 GRAND BLVD -

DICKINSON, TX 77539-3657

RENA HARDAGE ,
3100 DICKINSON AVE APT 2
DICKINSON, TX 77539-5364



PHAM HUYAH
4414 ISLAND
DICKINSON, TX 77539

RAY & SHERRY JONES
4300 SCENIC DR
DICKINSON, TX 77539-3689

RAY JONES
4300 SCENIC DR .
DICKINSON, TX 77539-3689

SHERRY JONES
4300 SCENIC DR
DICKINSON, TX 77539-3689

LISA KELLOGG
4430 ISLAND DR
DICKINSON, TX 77539-4776

SCOTT KELLOGG
4430 ISLAND DR
DICKINSON, TX 77539-4776

RICHARD KELLOGG
4430 ISLAND DR
DICKINSON, TX 77539-4776

ART & JANE LEVICKI
4224 SCENIC DR
DICKINSON, TX 77539-3687

DUDLEY LONG
4432 SCENIC DR
DICKINSON, TX 77539-3691

BRIDGET E LONG
4432 SCENIC DR
DICKINSON, TX 77539-369]

CHAT MAGEE
2603 WEBSTER ST
LEAGUE CITY, TX 77573-5660

ROBERT MALONE
4318 SCENIC DR
DICKINSON, TX 77539-3689

LORNA MALONE
4318 SCENIC DR
DICKINSON, TX 77539-3689

JULIE MASTERS

CITY OF DICKINSON

2716 FM 517RD E
DICKINSON, TX 77539-8615

DIANE METTLACH

4138 GUM DR
DICKINSON, TX 77539-3683

BILL MULVANY
4212 SCENIC DR
DICKINSON, TX 77539-3687

CYND] W MULVANY
4212 SCENIC DR
DICKINSON, TX 77539-3687

MATTHEW MUNS
4114 GRAND BLVD
DICKINSON, TX 77539-3657

DANIEL OAKES
4424 SCENIC DR
DICKINSON, TX 77539-3691

LINDA OAKES
4424 SCENIC DR
DICKINSON, TX 77539-3691

DAWN C PAJAK
4136 GUM DR
DICKINSON, TX 77539-3683

JANICE M PATTERSON
4115 GRAND BLVD
DICKINSON, TX 77539-3658

JOHN C PATTERSON
4115 GRAND BLVD
DICKINSON, TX 77539-3658

HA PHAM
4414 1SLAND
DICKINSON, TX 77539



LINDA PIERCE
- 4128 GRAND BLVD
DICKINSON, TX 77539:3657

NANCY PRIDDY
4420 SCENIC DR
DICKINSON, TX 77539-3691

YOUNG REESE
4312 SCENIC DR
DICKINSON, TX 77539-3689

SAM REICHEK
4220 SCENIC DR
DICKINSON, TX 77539-3687

STARLA REICHEK
4220 SCENIC DR
DICKINSON, TX 77539-3687

DANNY L RODGERS
4132 GRAND BLVD

. DICKINSON, TX 77539-3657

ALTON ROUSE
4456 SCENIC DR
DICKINSON, TX 77539-3691

ALISON ROUSE
4456 SCENIC DR
DICKINSON, TX 77539-3691

ROBERT C SAMPSON
5030 SCENIC DR
DICKINSON, TX 77539-3887

PEDRO SANCHEZ
4141 GRAND BLVD
DICKINSON, TX 77539

LOUIS STARZ
5021 SCENIC DR
DICKINSON, TX 77539-3888

WANDA J TOOLE
4124 GUM DR
DICKINSON, TX 77539-3683

TOMAS VILLANUE VA
5801 BRUCE DR
DICKINSON, TX 77539-4791

FRANCISCO VILLONUEVA
5829 BRUCE DR
DICKINSON, TX 77539-4791

AMBER WHITTED
4128 GRAND BLVD
DICKINSON, TX 77539-3657

PAMELA WILLIAMS
4410 ISLAND DR
DICKINSON, TX 77539-4776

VETA WINICK

CITY OF DICKINSON

2716 FM 517 RD E
DICKINSON, TX 77539-8615

EDWIN G WRIGHT
4216 SCENIC DR
DICKINSON, TX 77539-3687

= PEGGY WRIGHT

4216 SCENIC DR
DICKINSON, TX 77539-3687

-

BERT & MINA FAYE SCHROEDER
RR3BOX 2820
 DICKINSON, TX 77539-9745

Val Perkins
3 East Greenway Plaza, Suite 2000
Houston, Texas 77046-0307
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’ : STATEMENT OF BASIS/TECHNICAL SUMMARY
AND EXECUTIVE DIRECTOR'S PRELIMINARY DECISION

DESCRIPTION OF APPLICATION

Applicant:  Marlin Atlantis White, Ltd.; -
: Texas Pollutant Discharge Elimination System (TPDES) Permit No.
- WQ0014570001, (TX0127248) .

Regulated Activity: Domestic Wastewater Permit

Type of Application: New Permit

Request: New Permit

Authority: Federal Clean Water Act, Section 402; Texas Water Code Section 26.027; 30
TAC Chapters 305, 307, 309, 312, 319, 30; Commission policies; and EPA
guidelines.

EXECUTIVE DIRECTOR RECOMMENDATION

The executive director has made a preliminary decision that this permit, if issued, meets all statutory and regulatory
requirements. The proposed permit includes an expiration date of September 1, 2010 according to 30 TAC Section
305.71, Basin Permitting. '

REASON FOR PROJECT PROPOSED

The applicant has applied to the Texas Commission on Environmental Quality (TCEQ) for a new permit to authorize
the discharge of treated domestic wastewater at a daily average flow notto exceed 0.125 MGD in the Interim I phase,
not to exceed a daily average flow of 0.250 MGD in the Interim I phase and not to exceed a daily average flow of
0.500 MGD in the Final phase. The proposed wastewater treatment facility will serve a proposed 370 acre
development located 2.1 miles east of State Highway 3 and 600 feet north of Farm-to-Market Road 517.

PROJECT DESCRIPTION AND LOCATION

The Marlin Atlantis White, Ltd. Wastewater Treatment Facility will be an activated sludge process plant operated
in the complete mix aeration mode. Treatment units include bar screens, aeration basins, final clarifiers, sludge
digesters, and chlorine contact chambers. The facility has not been constructed.

The draft permit authorizes the disposal of sludge ata TCEQ registered or permitted land application site, commercial
land application site or co-disposal landfill.

The plant site will be located adjacent to Gum Bayou, approximately 2.14 miles east of State Highway 3 and 600 feet -
north of Farm-to-Market Road 517 in Galveston County, Texas. ’

The treated effluent will be discharged to Gum Bayou, thence to Dickinson Bayou Tidal in Segment No. 1103 of the
San Jacinto-Brazos Coastal Basin. The unclassified receiving water uses are high aquatic life uses for Gum Bayou.
The designated uses for Segment No. 1103 are high aquatic life uses and contact recreation. The effluent limitations
in the draft permit will maintain and protect the existing instream uses. In accordance with §307.5 and the TCEQ
implementation procedures (January 2003) for the Texas Surface Water Quality Standards, an antidegradationreview



Marlin Atlantis White, Ltd.
TPDES Permit No. WQ0014570001
" Statement of Basis/Technical Summary and Executive Director's Preliminary Decision

of the receiving waters was performed. A Tier I antidegradation review has preliminarily determined that existing
water quality uses will not be impaired by this permit action. Numerical and narrative criteria to protect existing uses
will be maintained. A Tier Il review has preliminarily determined that no significant degradation of water quality
is expected in Gum Bayou or Dickinson's Bayou, which have been identified as having high aquatic life uses.
Existing uses will be maintained and protected. The preliminary determination can be reexamined and may be
modified if new information is received. All deter nnna’clons are preliminary and subject to additional review and/or
revisions.

Effluent limitations for the conventional effluent parameters (i.e., Biochemical Oxygen Demand or Carbonaceous
Biochemical Oxygen Demand, Ammonia Nitrogen, etc,) are based on stream standards and wasteload allocations for
water quality limited streams as established in the Texas Water Quality Standards and the water quality management
plan.

The effluent limitations in the draft permit have beenreviewed for consistency with the State of Texas Water Quality
Management Plan (WQMP). This facility has been included in the WQMP prior to submission of the application

“under the name of LJA Engineering & Surveying. The proposed effluent limitations are consistent with the approved
WQMP. A Waste Load Evaluation for the segment has been prepared.

The discharge from this permit action is not expected to have an effect on any federal endangered or threatened
aquatic or aquatic dependent species or proposed species or their critical habitat. This determination is based on the
United States Fish and Wildlife Service’s (USFWS) biological opinion on the State of Texas authorization of the
Texas Pollutant Discharge Elimination System (TPDES, September 14, 1998; October 21, 1998 update). To make
this determination for TPDES permits, TCEQ and EPA only considered aquatic or aquatic dependent species
occurring in watersheds of critical concern or high priority as listed in Appendix A of the USFWS biological opinion.
The determination is subject to reevaluation due to subsequent updates or amendments to the biological opinion. The
permit does not require EPA review with respect to the presence of endangered or threatened species.

Segment No. 1103 and Gum Bayou are currently listed on the State's inventory of impaired and threatened waters
(2002 Clean Water Act Section 303(d) list). Gum Bayou is listed for elevated bacteria levels in the entire stream.
Segment No. 1103 is listed for elevated bacteria levels and depressed dissolved oxygen in the portion of the Segment
above State Highway 3. This discharge is proposed to be located on Gum Bayou which confluences with Segment
No. 1103 downstream of the impaired region. Model results indicate that dissolved oxygen in the 1mpancd region
will not be significantly impacted by discharge from this facility.

SUMMARY OF EFFLUENT DATA

NA - New Facility

PROPOSED PERMIT CONDITIONS.

The draft permit authorizes a discharge of treated domestic wastewater at an interim volume not to exceed a daily
average flow of 0.125 million gallons per day (MGD) in the Interim I phase, not to exceed a daily average flow of
0.250 MGD in the Interim II phase and not to exceed a daily average flow of 0.500 MGD in the final phase.

The effluent limitations in the interim phases of the draft permit, based on a 30-day average, are 10 mg/l CBOD;, 15
mg/1 TSS, 3.0 mg/l NH,-N, and 4.0 mg/l minimum dissolved oxygen (DO). The effluent shall contain a chlorine
residual of at least 1.0 mg/l and shall not exceed a chlorine residual of 4.0 mg/l after a detention time of at least 20
minutes based on peak flow.

Page 2



Marlin Atlantis White, Ltd. y
TPDES Permit No. WQ0014570001
Statement of Basis/Technical Summary and Executive Director's Preliminary Decision

The effluent limitations in the final phase of the draft permit, based on a 30- day average, are.10 mg/l CBOD, 15 mg/1
 TSS, 2 mg/l NH,-N, and 4.0 mg/l minimum dissolved oxygen (DO). The effluent shall contain a chlorine residual
of at least 1,0 mg/l and shall not exceed a chlorine residual of 4.0 mg/l after a detention time of at Teast 20 minutes
based on peak flow.

The permittee shall comply with the 1equ11ements of 30 TAC Section 309.13 (a) through (d). In addition, by
ownership of the required buffer zone area, the per m]ttee shall comply with the requirements of 30 TAC Section
309.13(e). '

The draft permit includes Sludge Provisions according to the requirements of 30 TAC Chapter 312, Sludgé Use,
Disposal and Transportation. The draft permit authorizes the disposal of sludge at a TCEQ registered or permitted
land application site, commercial land application site or co-disposal landfill.

SUMMARY OF CHANGES FROM APPLICATION

None.

SUMMARY OF CHANGES FROM EXISTING PERMIT
NA - New Facility

BASIS FOR PROPOSED DRAFT PERMIT

The following items were considered in developing the proposed permit draft:

1. Application received October 21, 2004 and additional information received November 29, 2004 and
December 17, 2004,

2. The effluent limitations and/or conditions in the draft permit comply with the Texas Surface Water Quality
Standards, 30 TAC Sections 307.1 - 307.10, (21 TexReg 9765, 4/30/97).

3. The effluent limitations in the draft permit meet the requirements for secondary freatment and the
requirements for disinfection accordmg to 30 TAC Chapter 309, Subchapten A: Domestic Wastewater
Effluent Limitations.

4, Interoffice memoranda from the Water Quality Assessment Section of the TCEQ Water Quality Division.
5. Consistency with the Coastal Management Plan: The Executive Director has reviewed this action for

consistency with the goals and policies of the Texas Coastal Management Program (CMP) in accordance
with the regulations of the Coastal Coordination Council (CCC) and has determined that the action is
consistent with the applicable CMP goals and policies.

n

6. "Procedures ‘to Implement the Texas Surface Water Quality Shndalds Texas Commission on

Envnonmental Quality, January 2003.

7. Texas 2002 Clean Water Act Section 303(d) List, Texas Commission on Environmental Quality, February
2005.
8. “TNRCC Guidance Document for Establishing Monitoring Fréquencies for Domestic and Industrial

Wastewater Discharge Permits,” Document No. 98-001.000-OWR-WQ, May 1998.
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PROCEDURES FOR FINAL DECISION

When an application is declared administratively complete, the Chief Clerk sends a letter to the applicant advising
the applicant to publish the Notice of Receipt of Application and Intent to Obtain Permit in the newspaper. In
" addition, the Chief Clerk instructs the applicant to place a copy of the application in a public place for review and
copying in the county where the facility is or will be located. This application will be in a public place throughout
the conment period. The Chief Clerk also mails this notice to any interested persons and, if required, to landowners
identified in the permit application. This notice informs the public about the application, and provides that an
interested person may file comments on the application or request a contested case hearing or a public meeting.

Once a draft permit is completed, it is sent, along with the Executive Director’s preliminary decision, as contained
in the technical summary or fact sheet, to the Chief Clerk. At that time, Notice of Application and Preliminary
Decision will be mailed to the same people and published in the same newspaper as the prior notice. This notice sets
a deadline for making public comments. The applicant must place a copy of the Executive Director’s preliminary
decision and draft permit in the public place with the application. This notice sets a deadline for public comment.

Any interested person may request a public meeting on the application until the deadline for filing public comments.
A public meeting is intended for the taking of public comment, and is not a contested case proceeding.

After the public comment deadline, the Executive Director prepares a response to all significant public comments
on the application or the draft permit raised during the public comment period. The Chief Clerk then mails the
Executive Director’s Response to Comments and Final Decision to people who have filed comments, requested a
contested case hearing, or requested to be on the mailing list. This notice provides that if a person is not satisfied
with the Executive Director’s respouse and decision, they can request a contested case hearing or file a request to
reconsider the Executive Director’s decision w1th1n 30 days after the notice is mailed.

The Executive Director will issue the permit unless a written hearing request or request for reconsideration is filed
within 30 days after the Executive Director’s Response to Comments and Final Decision is mailed. If a hearing
request or request for reconsideration is filed, the Executive Director will not issue the permit and will forward the
application and request to the TCEQ Commissioners for their consideration at a scheduled Commission meeting.
If a contested case hearing is held, it will be a legal prdceeding similar to a civil trial in state district court.

If the BExecutive Director calls a pubhc meeting or the Commission grants a contested case hearing as described
above, the Commission will give notice of the date, time, and place of the meeting or hearing. If a hearing request
or request for reconsideration is made, the Commission will consider all public comments in making its decision and
shall either adopt the Executive Director’s response to public conunents or prepare its own response.

For additional information about this application contact Amewusika Aku-Clara Dake at (512) 23 9-4570. |

March 28, 2005
Amewusika Aku-Clara Dake, Permit Coordinator Date
Municipal Permits Team o

Wastewater Permitting Section (MC 148)
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[For TCEQ Office Use Only:
EPAID No. TX0127248]

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY .
P.O. Box 13087 .
Austin, Texas 78711-3087

PERMIT TO DISCHARGE WASTES
under provisions of
Section 402 of the Clean Water Act
and Chapter 26 of the Texas Water Code

Marlin Atlantis White, Ttd.
whose mailing address is

13455 Noel Road, Floor 23
Dallas, Texas 75240

is authorized to treat and discharge wastes from the Marlin Atlantis White, Ltd. Wastewater Treatment Facility, SIC
- Code 4952

located adjacent to Gum Bayou, approximately 2.14 miles east of State Highway 3 and 600 feet north of Farm-to-
Market Road 517 in Galveston County, Texas

to Gum Bayou; thence to Dickinson Bayou Tidal in Segment No. 1103 of the San Jacinto-Brazos Coastal Basin

only accor dlng with effluent 111111tat10ns momto1 ing requirements and other Conchtlons set forth in this permit, as well
as the rules of the Texas Commission on Environmental Quality (TCEQ), the 1dws of the State of Texas, and other
orders of the TCEQ. The issuance of this permit does not grant to the permittee the right to use private or public -
property for conveyance of wastewater along the discharge route described in this permit. This includes, but is not
limited to, property belonging to any individual, partnership, corporation or other entity. Neither does this permit
authorize any invasion of personal rights nor any violation of federal, state; or local laws or regulations. It is the
responsibility of the permittee to acquire property rights as may be necessary to use the discharge route.

This permit shall expire at midnight, September 1, 2010.

ISSUED DATE:

For the Commission
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Marlin Atlantis W hite, Ltd. TPDES Permit No. WQ0014570001

DEFINITIONS AND STANDARD PERMIT CONDITIONS

Asrequired by Title 30 Texas Administrative Code (TAC) Chapter 305, certain regulations appear as standard conditions in waste
discharge permits. 30 TAC §§ 305.121 - 305.120 (relating to Permit Characteristics and Conditions) as promulgated under the
Texas Water Code §§ 5.103 and 5.105, and the Texas Health and Safety Code -§§ 361.017 and 361.024(a), establish the
characteristics and standards for waste discharge permits, including sewage sludge, and those sections of 40 Code of Federal
Regulations (CFR) Part 122 adopted by reference by the Conmmission. The following text includes these conditions and
incorporates them into this permit. All definitions in Section 26.001 of the Texas Water Code and 30 TAC Chapter 305 shall
apply to this permit and are incorporated by reference. Some specific definitions of words or phrases used in this permit are as
follows:

1. Flow Measurements

a. Annual average flow - the arithmetic average of all daily flow determinations taken within the preceding 12 consecutive
calendar months. The annual average flow determination shall consist of daily flow volume determinations made by a
totalizing meter, charted on a chart recorder and limited to major domestic wastewater discharge facilities with a 1
million gallons per day or greater permitted flow.

b. Daily average flow - the arithmetic average of all determinations of the daily flow within a period of one calendar month.
The daily average flow determination shall consist of determinations made on at least four separate days. Ifinstantaneous
measurements are used to determine the daily flow, the determination shall be the arithimetic average of all instantaneous
measurements taken during that month, Daily average flow determination for intermittent discharges shall consist of a
minimum of three flow determinations on days of discharge. ’

c. Daﬂy maximum flow - the highest total flow for any 24-hour period in a calendar month.
d. Instantaneous flow - the measured flow during the minimum time required to interpret the flow measuring device.

e. 2-hour peak flow (domestic wastewater treatment plants) - the maximum flow sustained for a two-hour period during
the period of daily discharge. The average of multiple measurements of instantaneous maximum flow within a two-hour
period may be used to calculate the 2-hour peak flow.

f.  Maximum 2-hour peak flow (domestic wastewater treatment plants) - the highest 2-hour peak flow for any 24-hour period
in a calender month. ’

2. Concentration Measurements

a. Dailyaverage concentration - the arithmetic average of all effluent samples, composite or grab as required by this permit,
within a period of one calendar month, consisting of at least four separate representative measurements. :

i, Por domestic wastewater treatment plants - When four samples are not available in a calendar month, the arithmetic
average (weighted by flow) of all values in the previous four consecutive month period consisting of at least four
measurements shall be utilized as the daily average concentration.

ii, Forall other wastewater treatment plants - When four samples are not available in a calender month, the arithmetic
average (weighted by flow) of all values taken during the month shall be utilized as the daily average concentration.

b. 7-dayaverage concentration - the arithmetic average of all effluent samples, compbsite or grab as required by this permit,
within a period of one calendar week, Sunday through Saturday.

c. Daily maxinum concentration - the maximum concentration measured on a single day, by the'sample type specified in
the permit, within a period of one calender month.

d. Daily discharge - the discharge of a pollutant measured during a caléndar day or any 24-hour period that reasonably
represents the calendar day for purposes of sampling. For pollutants with limitations expressed in terms of mass, the
“daily discharge” is calculated as the total mass of the pollutant discharged over the sampling day. For pollutants with
limitations expressed in other units of measurement, the “daily discharge” is calculated as the average measurement of
the pollutant over the sampling day.

The “daily discharge” determination of concentration made using a composite sample shall be the concentration of the

composite sample. When grab samples are used, the “daily discharge” determination of concentration shall be the
arithmetic average (weighted by flow value) of all samples collected during that day. .
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Marlin Atlantis White, Ltd. TPDES Permit No. WQ0014570001

e. Fecal coliformbacteria conceniration - the number of colonies of fecal coliform bacteria per 100 milliliters effluent. The
daily average fecal colifoim bacteria concentration is a geometric mean of the values for the effluent samples collected
in a calendar month. The geometric mean shall be determined by calculating the nth root of the product of all
measurements made in a calender month, where n equals the number of measurements made; or, computed as the
antilogarithm of the arithmetic mean of the logarithms of all measurements made in a calender month, - For any
measurement of fecal coliform bacteria equaling zero, a substituted value of one shall be made for input into either
computation method. The 7-day average for fecal cohfonn bacteria is the geometric mean of the values for all cfﬂuent
samples collected during a calender week.

f. Dailyaverage loading (lbs/day) - the arithmetic average of all daily discharge loading calculations during a period of one
calender month. These calculations must be made for each day of the month that a parameter is analyzed. The daily
discharge, in terms of mass (lbs/day), is calculated as ( Flow, MGD x Concentration, mg/l x 8.34).

g. Daily maximum loading (Ibs/day) - the highest daily discharge, in terms of mass (Ibs/day), within a period of one
calender month,

3. Sample Type

a. Composite sample - For domestic wastewater, a composite sample is a sample made up of a minimum of three effluent
portions collected in a continuous 24-hour period or during the period of daily discharge if less than 24 hours, and
combined in volumes proportional to flow, and collected at the intervals required by 30 TAC § 319.9 (a). For industrial
wastewater, a composite sample is a sample made up of a minimum of three effluent portions collected in a continuous
24-hour period or during the period of daily discharge if less than 24 hours, and combined in volumes proportional to
flow, and collected at the intervals required by 30 TAC § 319.9 (b).

b.  Grab sample - an individual sample collected in less than 15 minutes.

4. Treatment Facility (facility) - wastewater facilities used in the conveyance, storage, treatment, recycling, reclamation and/or
disposal of domestic sewage, industrial wastes, agricultural wastes, recreational wastes, or other wastes including sludge
handling or disposal facilities under the jurisdiction of the Commission. '

5. The term' seWage sludge" is deﬁned'as solid, semi-solid, or liquid residue generated during the treatment of domestic sewage
in 30 TAC Chapter 312. This includes the solids wlnch have not been classified as hazardous waste separated from
wastewater by unit processes .

6. Bypass - the intentional diversion of a waste stream from any porﬁon of a treatment facility.
MONITORING AND REPORTING REQUIREMENTS

1. Self-Reporting

Monitoring results shall be provided at the intervals specified in the permit. Unless otherwise specified in this permit or
otherwise ordered by the Comumission, the permittee shall conduct effluent sampling and reporting in accordance with 30 TAC
§§ 319.4 - 319.12. Unless otherwise specified, a monthly effluent report shall be submitted each month, to the Enforcement
Division (MC 224), by the 20th day of the following month for each discharge which is described by this permit whether or
not a discharge is made for that month, Monitoring results must be reported on an approved self-report form, that is signed
and certified as required by Monitoring and Reporting Requirements No, 10.

As provided by state law, the permittee is subject to administrative, civil and criminal penalties, as applicable, for negligently
or knowingly violating the Clean Water Act, the Texas Water Code, Chapters 26, 27, and 28, and Texas Health and Safety
Code, Chapter 361, including but not limited to knowingly making any false statement, representation, or certification on any
report, record, or other document submitted or required to be maintained under this permit, including monitoring reports or
reports of compliance or noncompliance, or falsifying, tampering with or knowingly rendering inaccurate any monitoring
device or method required by this permit or violating any other requirement imposed by state or federal regulations.

2. Test Procedures
Unless otherwise specified in this permit, test procedures for the analysis of pollutants shall comply with procedures specified

in 30 TAC §§319:11 - 319.12. Measurements, lests and calculations shall be accurately accomplished in a representative
manner.
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3. Records of Results

a. Monitoring samples and measurements shall be takenat times and in a manner so as to be representative of the monitored
activity. ‘

b. Except for records of monitoring information required by this permit related to the permittee's sewage sludge use and
disposal activities, which shall be retained for a period of at least five years (or longer as required by 40 CFR Part 503),
monitoring and reporting records, including strip charts and records of calibration and maintenance, copies of all records
required by this permit, records of all data used to complete the application for this permit, and the certification required
by 40 CFR § 264.73(b)(9) shall be retained at the facility site, or shall be readily available for review by a TCEQ
representative for a period of three years from the date of the record or sample, measurement, report, application or
certification, This period shall be extended at the request of the Executive Director.

¢ Records of monitoring activities shall include the following:

i, date, time and place of sample or measurement;

ii. identity of individual who collected the sample or made the measurement.

iii. date and time of analysis; .

iv. identity of the individual and laboratory who performed the analysis; -

v. the technique or method of analysis; and

vi, the results of the analysis or measurement and quality assurance/quality control records.

The period during which records are required to be kept shall be automatically extended to the date of the final
disposition of any administrative or judicial enforcement action that maybe instituted against the permittes.

4, Additional Monitoring by Permittee

If the permittee monitors any pollutant at the location(s) designated herein more frequently than required by this permit using
approved analytical methods as specified above, all results of such monitoring shall be included in the calculation and
reporting of the values submitted on the approved self-report form. Increased frequency of sampling shall be indicated on
the self-report form. ’

5. Calibration of Instruments

All automatic flow measuring or recording devices and all totalizing meters for measuring flows shall be accurately calibrated

by a trained person at plant start-up and as often thereafter as necessary to ensure accuracy, but not less often than annually

unless authorized by the Executive Director for a longer period. Such person shall verify in writing that the device is

operating properly and giving accurate results. Copies of the verification shall be retained at the facility site and/or shall be
- readily available for review by a TCEQ representative for a period of three years.

6. Compliance Schedule Reports

Reports of compliance or noncompliance with, or any progress reports on, interim and final requirements contained in any
compliance schedule of the permit shall be submitted no later than 14 days following each schedule date to the Regional
Office and the Enforcement Division (MC 224).

7. Noncompliance Notification

a. In accordance with 30 TAC § 305.125(9) any noncompliance which may endanger human health or safety, or the
environment shall be reported by the permittee to the TCEQ. Report of such information shall be provided orally or by
facsimile transmission (FAX) to the Regional Office within 24 hours of becoming aware of the noncompliance. A written
submission of such information shall also be provided by the permittee to the Regional Office and the Enforcement
Division (MC 224) within five working days of becoming aware of the noncompliance. The written submission shall
contain a description of the noncompliance and its cause; the potential danger to human health or safety, or the
environment; the period of noncompliance, including exact dates and times; if the noncompliance has not been corrected,
the time it is expected to continue; and steps taken or planned to reduce, eliminate, and prevent recurrence of the
noncompliance, and to mitigate its adverse effects. '

b. The following violations shall be reported under Monitoring and Reporting Requirement 7.a.:

Page 5



Marlin Atlantis White, Ltd. ’ ' TPDES Permit No. WQ0014570001

d.

i, Unauthorized discharges as defined in Permit Condition 2(g).

ii., Any unanticipated bypass which exceeds any effluent limitation in the permit.

ifi. Violation of a permitted maximum daily discharge limitation for pollutants listed specnﬁcally in ﬂle Other
Requirements section of an Industrial TPDES permit. .

In addition to the above, any effluent violation which deviates from the permitted effluent limitation by more than 40%
shall be reported by the permittee in writing to the Regional Office and the Enforcement Division (MC 224) within 5
working days of becoming aware of the noncompliance. )

Any nonicompliance other than that specified in this section, or any required information not submitted or submitted
incorrectly, shall be reported to the Enforcement Division (MC 224) as promptly as possible. For effluent hnntatlon
violations, noncompliances shall be 1epo1ted on the approved self-report form.

8, In accordance with the procedures described in 30 TAC §§ 35.301 - 35.303 (1elating to Water Quality Emergency and
Temporary Orders) if the pelmlttee knows in advance of the need for a bypass, it shall submit prior notice by applying for
such authorization.

9. Changes in Discharges of Toxic Substances

All existing manufacturing, commercial, mining, and silvicultural permittees shall notify the Regional Office, orally or by
facsimile transmission within 24 hours, and both the Regional Office and the Enforcement Division (MC 224) in writing
within five (5) working days, after becoming aware of or having reason to believe:

a.

That any activity has occurred or will occur which would result in the discharge, on a routine or frequent basis, of any
toxic pollutant listed at 40 CFR Part 122, Appendix D, Tables Il and III (excluding Total Phenols) which is not limited
in the permit, if that discharge will exceed the highest of the following "notification levels":

i, One hundred micrograms per liter (100 pg/L);

i, * Two hundred micrograms per liter (200 Jg/L) for acrolein and acrylonitrile; five hundred micrograms per liter (500
ug/L) for2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one milligram per liter (1 mg/L) for antimony;

iii, Five (5) times the maximum concentration value reported for that pollutant in the permit application; or

iv. The level established by the TCEQ.

That any activity has occurred or will occur which would result in any discharge, on a nonroutine or infrequent basis,
of a toxic pollu’mnt which is not limited in the permit, if that discharge w111 exceed the highest of the followmg
"notification levels": :

i, Five hundred micrograms per liter (500 pg/L);

ii. One milligram per liter (1 mg/L) for antimony;

iii, Ten (10) times the maximum concentration value reported for that pollutant in the permit apphcatwn or
iv, The level established by the TCEQ.

10. Signatories to Reports

All reports and other information requested by the Executive Director shall be su,ned by the person ¢ fmd in the manner
1equued by 30 TAC § 305.128 (relating to Signatories to Reports).

11. All Publicly Owned Treatment Works (POTWs) must provide adequate notice to the Executive Director of the following:

a.
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Any new infroduction of pollutants into the POTW froin an indirect discharger which would be subject to section 301
or 306 of the CWA if it were directly discharging those pollutants;

Any substantial change in the volume or character of pollutants being introduced into that POTW by a source introducing
pollutants into the POTW at the time of issuance of the permit; and

For the purpose of this paragraph, adequate notice shall include information on:

i.  The quality and quantity of effluent introduced into the POTW; and
il. Any anticipated impact of the change on the quantity or quality of effluent to be discharged from the POTW.
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PERMIT CONDITIONS

1. General

When the permittee becomes aware that it failed to submit any relevant facts in a permit application, or submitted
incorrect information in an application or in any report to the Executive Director, it shall promptly submit such facts or
information. »

This permit is granted on the basis of the information supplied and representations made by the permittee during action
on an application, and relying upon the accuracy and completeness of that information and those representations. After
notice and opportunity for a hearing, this permit may be modified, suspended, or revoked, in whole or in part, in
accordance with 30 TAC Chapter 305, Subchapter D, during its term for good cause including, but not limited to, the
following: : v

i. Violation of any terms or conditions of this permit;

1. Obtaining this permit by misrepresentation or failure to disclose fully all relevant facts; or

iii, A change in any condition that requires either a temporary or permanent reduction or elimination of the authorized
discharge. - :

The permittee shall furnish to the Executive Director, upon request and within a reasonable time, any information to
determine whether cause exists for amending, revoking, suspending or terminating the permit. The permittee shall also
furnish to the Executive Director, upon request, copies of records required to be kept by the permit.

- 2. Compliance

a.

* permitted activity in order to maintain compliance with the conditions of the permit.

T
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Acceptance of the permit by the person to whom it is issued constitutes acknowledgment and agreement that such person
will comply with all the terms and conditions embodied in the permit, and the rules and other orders of the Commission.

The permittee has a duty to comply with all conditions of the permit. Failure to comply with any permit condition
constitutes a violation of the permit and the Texas Water Code or the Texas Health and Safety Code, and is grounds for
enforcement action, for permit amendment, revocation or suspension, or for denial of a permit renewal application or
an application for a permit for another facility, ‘

Tt shall not be a defense for a permittee in an enforcement action that it would have been necessary to halt or reduce the

The permittee shall take all reasonable steps to minimize or prevent any discharge or sludge use or disposal or other
permit violation which has a reasonable likelihood of adversely affecting human health or the environment.

Authorization from the Commission is required before beginning any change in the permitted facility or activity that may
result in noncompliance with any permit requirements.

A permit may be amended, suspended and reissued, or revoked for cause in accordance with 30 TAC §§ 305.62 and
305.66 and Texas Water Code Section 7.302. The filing of a request by the permittee for a permit amendment,

_suspension and reissuance,-or termination, or a notification of planned changes or anticipated noncompliance, does not

stay any permit condition.

There shall be no unauthorized discharge of wastewater or any other waste, For the purpose of this permit, an
unauthorized discharge is considered to be any discharge of wastewater into or adjacent to water in the state at any
location not permitted as an outfall or otherwise defined in the Other Requirements section of this permit,

In accordance with 30 TAC § 305.535(a), the permittee may allow anyvbypass to occur from a TPDES permitted facility
which does not cause permitted effluent limitations to be exceeded or an unauthorized discharge to 'occur, but only if the
bypass is also for essential maintenance to assure efficient operation,

The permittee is subject to administrative, civil, and criminal penalties, as applicable, under Texas Water Code §§7,051 -
7.075 (relating to Administrative Penalties), 7.101 - 7.111 (relating to Civil Penalties), and 7.141 - 7.202 (relating to
Criminal Offenses and Penalties) for violations including, but not limited to, negligently or knowingly, violating the
federal Clean Water Act, §§ 301, 302, 306, 307, 308, 318, or 405, or any condition or limitation implementing any
sections in a permit issued under the CWA. § 402, or any requirement imposed in a pretreatment program approved under
the CWA §§ 402 (a)(3) or 402 (b)(8). .
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3, Inspections and Entry

a,

Inspection and entry shall be allowed as prescribed in the Texas Water Code Chapters 26, 27, and 28, and Texas Health
and Safety Code Chapter 361,

The members of the Commission and employees and agents of the Commission are entitled to enter any public or private
property at any reasonable time for the purpose of inspecting and investigating conditions relating to the quality of water
in the state or the compliance with any rule, regulation, permit or other order of the Commission. Members, employees,
or agents of the Commission and Commission contractors are entitled to enter public or private property at any
reasonable time to investigate or monitor or, if the responsible party is not responsive or there is an immediate danger
to public health or the environment, to remove or remediate a condition related to the quality of water in the state.
Members, employees, Commission contractors, or agents acting under this authority who enter private property shall
observe the establishment’s rules and regulations concerning safety, internal security, and fire protection, and if the
property has management in residence, shall notify management or the person then in charge of his presence and shall
exhibit proper credentials. If any member, employee, Commission contractor, or agent is refused the right to enter in
or on public or private property under this authority, the Executive Director may invoke the remedies authorized in Texas
Water Code Section 7.002. The statement above, that Commission eniry shall occur in accordance with an
establishment’s rules and regulations concerning safety, internal security, and fire protection, is not grounds for denial
or restriction of eniry to any part of the facility, but merely describes the Commission’s duty to observe appropriate rules
and regulations during an inspection, ,

4, Permit Amendment and/or Renewal

a.

d.
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The permittee shall give notice to the Executive Director as soon as possible of any planned physical alte1at10ns or
additions to the permitted facility if such alterations or additions would require a permit amendment or result in a
violation of permit requirements. Notice shall also be required under this paragraph when:

i, The alteration or addition to a permitted facility may meet one of the criteria for determining whether a facility is
a new source in accordance with 30 TAC § 305.534 (relating to New Sources and New Dischargers); or

ii. The alteration or addition could significantly changé the nature or increase the quantity of pollutants discharged.
This notification applies to pollutants which are subject neither to effluent limitations in the permit; nor to
notification requirements in Monitoring and Repmtmg Requirements No. 9;

iii. The alteration or addition results in a significant change in the permittee's sludge use or dlsposal practices, arid such
alteration, addition, or change may justify the application of permit conditions that are different from or absent in
the existing permit, including notification of additional use or disposal sites not reported dunng the permit
application process or not reported pursuant to an appr oved land application plan.

Prior to any facility modifications, additions, or expansions that will increase the plant capacity beyond the permitted.
flow, the permitteec must apply for and obtam proper authorization from the Commission before commencing
construction.

The permittee must apply for an amendment or renewal prior to expiration of the existing permit in order to continue a
permitted activity after the expiration date of the permit. If an application is submitted prior to the expiration date of the
permit, the existing permit shall remain in effect until the application is approved, denied, or returned. If the application
is returned or denied, authorization to continue such activity shall terminate upon the effective date of the action. Ifan
application is not submitted prior to the expiration date of the permit, the permit shall expire and authorization to

.continue such activity shall terminate,

Prior to accepting or generating wastes which are not described in the permit application or which would result in a
significant change in the quantity or quality of the existing discharge, the permittee must report the proposed changes
to the Commission. The permittee must apply for a permit amendment reflecting any necessary changes in permit
conditions, including effluent limitations for pollutants not identified and limited by this permit,

In accordance with the Texas Water Code § 26.029(b), after a public hearing, notice of which shall be given to the
permittee, the Commission may require the permittee, from time to time, for good cause, in accmdanco with applicable
laws, to conform to new or additional conditions,

If any toxic effluent standard or prohibition (including any schedule of compliance specified in such effluent standard
or prohibition) is promulgated under Section 307(a) of the Clean Water Act for a toxic pollutant which is present in the
discharge and that standard or prohibition is more stringent than any limitation on the pollutant in this permit, this permit
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10.

11

shall be modified or revoked and reissued to conform to the toxic effluent standard or prohibition, The permittee shall
comply with effluent standards or prohibitions established under Section 307(a) of the Clean Water Act for toxic
pollutants within the time provided in the regulations that established those standards or prohibitions, even if the permit
has not yet been modified to incorporate the requirement. :

Permit Transfer

a. Prior to any transfer of this permit, Commission approval must be obtained. The Commission shall be notified in writihg
of any change in control or ownership of facilities authorized by this permit. Such notification should be sent to the
Water Quality Applications Team (MC 161) of the Registration, Review, and Reporting Division,

b. A permit may be transferred only according to the provisions of 30 TAC § 305.64 (relating to Transfer of Permits) and
30 TAC § 50.133 (relating to Executive Director Action on Application or WQMP update). A

Relationship to Hazardous Waste Activities

This permit does not authorize any activity of hazardous waste storage, processing, or disposal which requires a permit or
other authorization pursuant to the Texas Health and Safety Code.

Relationship to Water Rights

Disposal of treated effluent by any means other than discharge directly to water in the state must be specifically authorized
in this permit and may require a permit pursuant to Chapter 11 of the Texas Water Code.

Property Rights

A permit does not convey any property rights of any sort, or any exclusive privilege.
Permit Enforceability

The conditions of this permit are severable, and if any provision of this'permit, or the application of any provision of this
permit to any circumstances, is held invalid, the application of such provision to other circumstances, and the remainder of
this permit, shall not be affected thereby.

Relationship to Permit Application

The application pursuant to which the permit has been issued is incorporated herein; provided, however, that in the event of
a conflict between the provisions of this permit and the application, the provisions of the permit shall control. '

Notice of Bankruptcy.

a. FEach permittee shall notify the executive director, in writing, immediately following the filing of a voluntary or
involuntary petition for bankruptcy under any chapter of Title 11 (Bankruptcy) of the United States Code (11 USC) by
or against: s , , :

i.  the permittee; : )

ii. anentity (as that term is defined in 11 USC, §101(14)) controlling the permittee or listing the permit or permittee
- as property of the estate; or

iii. an affiliate (as that term is defined in 11 USC, §101(2)) of the permittee.

b.  This notification must indicate:
i, the name of the permitiee and the permit number(s);
i, the bankruptcy court in which the petition for bankruptcy was filed; and
iil, the date of filing of the petition.

OPERATIONAL REQUIREMENTS :

L.

The permittee shall at all times ensure that the facility and all of its systems of collection, treatment, and disposal are properly
operated and maintained. This includes, but is not limited to, the regular, periodic examination of wastewater solids within
the treatment plant by the operator in order to maintain an appropriate quantity and quality of solids inventory as described
in the various operator training manuals and according to accepted industry standards for process control. Process control,
maintenance, and operations records shall be retained at the facility site, or shall be readily available for review by a TCEQ
representative, for a period of three years. '

Page 9
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2.

Upon request by the Executive Director, the permittee shall take appropriate samples and provide proper analysis in order
to demonstrate compliance with Commission rules. Unless otherwise specified in this permit or otherwise ordered by the
Commission, the permittee shall comply with all applicable provisions of 30 TAC Chapter 312 concerning sewage sludge
use and disposal and 30 TAC §§ 319.21 - 319.29 concerning the discharge of certain hazardous metals,

Domestic wastewater treatment facilities shall comply with the following provisions:

a. The permittee shall notify the Municipal Permits Team, Wastewater Permitting Section (MC 148) of the Water Quality
Division, in writing, of any facility expansion at least 90 days prior to conducting such activity. :

b. The permittee shall submit a closure plan for review and approval to the Agriculture and Sludge Team, Wastewater
Permitting Section (MC 148) of the Water Quality Division, for any closure activity at least 90 days prior to conducting
such activity. Closure is the act of permanently taking a waste management unit or treatment facility out of service and
includes the permanent removal from service of any pit, tank, pond, lagoon, surface impoundment and/or other treatment
unit regulated by this permit.

The permittee is responsible for installing prior to plant start-up, and subsequently maintaining, adequate safeguards to
prevent the discharge of untreated or inadequately treated wastes during electrical power failures by means of alternate power
sources, standby generators, and/or retention of inadequately treated wastewater. :

* Unless otherwise specified, the permittee shall provide a readily accessible sampling point and, where applicable, an effluent

flow measuring device or other acceptable means by which effluent flow may be determined.

The permittee shall remit an annual water quality fee to the Conmission as required by 30 TAC Chapter 21, Failure fo pay
the fee may result in revocation of this permit under Texas Water Code § 7.302(b)(6). ‘

Documentation

For all written notifications to the Commission required of the permittee by this permit, the permittee shall keep and make
available a copy of each such notification under the same conditions as selfmonitoring data are required to be kept and made
available. Bxcept for information required for TPDES permit applications, effluent data, including effluent data in permits,
draft permits and permit applications, and other information specified as not.confidential in 30 TAC § 1.5(d), any information
submitted pursuant to this permit may be claimed as confidential by the submitter. Any such claim must be asserted in the
mahmer prescribed in the application form or by stamping the words “confidential business information” on each page
containing such information, If no claim is made at the time of submission, information may be made available to the public
without further notice. If the Commission or Executive Director agrees with the designation of confidentiality, the TCEQ
will not provide the information for public inspection unless required by the Texas Attorney General or a court pursuant to
an open records request. If the Executive Director does not agree with the designation of confidentiality, the person

_ submitting the information will be notified.

Facilities which generate domestic wastewater shall comply with the following provisions; domestic wastewater treatment
facilities at permitted industrial sites are excluded. :

a. Whenever flow measurements for any domestic sewage treatment facility reach 75 percent of the permitted daily average
or annual average flow for three consecutive months, the permittee must initiate engineering and financial planning for
expansion and/or upgrading of the domestic wastewater treatment and/or collection facilities, Whenever the flow
reaches 90 percent of the permitted daily average or annual average flow for three consecutive months, the permittee shall
obtain necessary authorization from the Commission to commence construction of the necessary additional treatment .
and/or collection facilities. In the case of a domestic wastewater treatment facility which reaches 75 percent of the
permitted daily average or annual average flow for three consecutive months, and the planned population to be served
or the quantity of waste produced is not expected to exceed the design limitations of the treatment facility, the permittee
shall submit an engineering report supporting this claim to the Executive Director of the Commission.

[fin the judgement of the Executive Director the population to be served will not cause permit noncompliance, then the
requirement of this section may be waived. To be effective, any waiver must be in writing and signed by the Director
of the Enforcement Division (MC 149) of the Commission, and such waiver of these requirements will be reviewed upon
expiration of the existing permit; however, any such-waiver shall not be interpreted as condoning or excusing any
violation of any permit parameter.

b.  The plans and specifications for domestic sewage collection and treatment works associated with any domestic permit
must be approved by the Commission, and failure to secure approval before commencing construction of such works or
making a discharge is a violation of this permit and each day is an additional violation until approval has been secured.

Page 10
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Permits for domestic wastewater treatment plants are granted subject to the policy of the Commission to encourage the
development of area-wide waste collection, treatment and disposal systems. The Conmmission reserves the right to amend
any domestic wastewater permit in accordance with applicable procedural requirements to require the system covered
by this permit to be integrated into an area-wide system, should such be developed; to require the delivery of the wastes
authorized to be collected in, treated by or discharged from said systém, to such area-wide system; or to amend thig
permit in any other particular to effectuate the Commission's policy. Such amendments may be made when the changes

. required are advisable for water quality control purposes and are feasible on the basis of waste treatment technology,

engmeeung, financial, and related considerations existing at the time the changes are required, exclusive of the loss of
investment in or revenues from any then existing or proposed waste collection, treatment or disposal system.

9, Domestic wastewater treatment plants shall be operated and maintained by sewage plant operators holding a valid certificate
of competency at the required level as defined in 30 TAC Chapter 30.

10. For Publicly Owned T1catmcnt Works (POTWs), the 30-day average (or monthly average) percent removal for BOD and
TSS shall not be less than 85 pelcent unless otherwise authorized by this permit.

1. Facilities which generate industrial solid waste as defined in 30 TAC § 335.1 shall comply with these provisions:

a.

Any solid waste, as defined in 30 TAC § 335.1 (including but not limited to such wastes as garbage, refuse, sludge from
a waste treatment, water supply treatment plant or air pollution control facility, discarded materials, discarded materials
to be recycled, whether the waste is solid, liquid, or semisolid), generated by the permiittee during the management and
treatment of wastewater, must be managed in accordance with all applicable provisions of 30 TAC Chapter 335 1elatmg
to Industrial Solid Waste Management.

Industrial wastewater that is being collected, accumulated, stored, or processed before discharge through any final
discharge outfall, specified by this permit, is considered to be industrial solid waste until the wastewater passes through
the actual point source discharge and must be managed in accordance with all applicable provisions of 30 TAC Chapter
33s. ,

The permittee shall provide written notification, pursuant to the requirements of 30 TAC § 335.8(b)(1), to the Corrective
Action Section (MC 127) of the Remediation Division mfomnng the Commission of any closure activity mvolvmg an
Industrial Sohd Waste Management Unit, at least 90 days prior to conducting such an activity.

Construction of any industrial solid waste management unit requires the prior written notification of the proposed activity
to the Registration and Reporting Section (MC 129) of the Registration, Review, and Reporting Division. No person
shall dispose of industrial solid waste, including sludge or other solids from wastewater treatment processes, prior to
fulfilling the deed recordation requirements of 30 TAC § 335.5.

The term "industrial solid waste management unit" means a landfill, surface impoundment, waste-pile, industrial furnace,
incinerator, cement kiln, injection well, container, drum, salt dome waste containment cavern, or any other suuchue
vessel, appurtenance, or other improvement on land used to manage industrial solid waste.

The permittee shall keep management records for all sludge (or other waste) removed from any wastewater treatment
process. These records shall fulfill all applicable requirements of 30 TAC Chapter 335 and must include the following,
as it pertains to wastewater treatment and discharge:

1. Volume of waste and date(s) generated from treatment process;
ii. Volume of waste disposed of on-site or shipped off-site;

iti. Date(s) of disposal,

iv. Identity of hauler or transporter;

v.  Location of disposal site; and

vi. Method of {inal disposal.

The above records shall be maintained on a monthly basis. The records shall be retained at the facility site, or shall be
readily available for review by authorized representatives of the TCEQ for at least five years.

12. For industrial facilities to which the requirements of 30 TAC Chapter 335 do not apply, sludge and solid wastes, including
tank cleaning and contaminated solids for disposal, shall be disposed of in accordance with Chapter 361 of the Texas Health

and

Safety Code.

TCEQ Revision 05/2004
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SLUDGE PROVISIONS

The

permittee is authorized to dispose of sludge only at a Texas Commission on Environmental Quality (TCEQ)

registered or permitted land application site, commercial land application site or co-disposal landfill. The
disposal of sludge by land application on property owned, leased or under the direct control of the
permittee is a violation of the permit unless the site is permitted or registered with the TCEQ. This
provision does not authorize Distribution and Marketing of studge. This provision does not anthorize land

app

lication of Class A Sludge. This provision does not authorize the permittee to land apply sladge on

property owned, leased or under the direct control of the permittee.

SECTION I. REQUIREMENTS APPLYING TO ALL SEWAGE SLUDGE LAND APPLICATION

A. Gen
1.

eral Requirements.

The permittee shall handle and dispose of sewage sludge in accordance with 30 TAC Chapter 312 and all other
applicable state and federal regulations in a manner which protects public health and the environment from any
reasonably anticipated adverse effects due to any toxic pollutants which may be present in the sludge.’

In all cases, if the person (permit holder) who prepares the sewage sludge supplies the sewage sludge to another person
for land application use or to the owner or lease holder of the land, the permit holder shall provide necessary information
to the parties who receive the sludge to assure compliance with these regulations,

The permittee shall give 180 days prior notice to the Executive Director in care of the Wastewater Permitting Section
(MC 148) of the Water Quality Division of any change planned in the sewage sludge disposal practice.

B. Testing Requirements

1.
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Sewage sludge shall be tested once during the term of this permit in accordance with the method specified in both 40
CFR Part 261, Appendix IT and 40 CFR Part 268, Appendix I [Toxicity Characteristic Leaching Procedure (TCLP)] or
other method, which receives the prior approval of the TCEQ for the contaminants listed in Table 1 of 40 CFR Section
261.24. Sewage sludge failing this test shall be managed according to RCRA standards for generators of hazardous
waste, and the waste's disposition must be in accordance with all applicable requirements for hazardous waste processing,
storage, or disposal. Following failure of any TCLP test, the management or disposal of sewage sludge at a facility other
than an authorized hazardous waste processing, storage, or disposal facility shall be prohibited until such time as the
permittee can demonstrate the sewage sludge no longer exhibits the hazardous waste toxicity characteristics (as
demonstrated by the results of the TCLP tests). A written report shall be provided to both the TCEQ Registration and
Reporting Section (MC 129) of the Registration, Review, and Reporting Division and the Regional Director (MC Region
12) within 7 days after failing the TCLP Test. . ' :

The report shall contain test results, certification that unauthorized waste management has stopped and a summary of
alternative disposal plans that comply with RCRA standards for the management of hazardous waste. The report shall
be addressed to: Director, Registration, Review, and Reporting Division (MC' 129), Texas Commission on
Environmental Quality, P. O. Box 13087, Austin, Texas 78711-3087. In addition, the permittee shall prepare an annual
report on the results of all sludge toxicity testing. This annual report shall be submitted to the TCEQ Regional Office
(MC Region 12) and the Water Quality Compliance Monitoring Team (MC 224) of the Enforcement Division by
September 1 of each year,

Sewage sludge shall not be applied to the land if the concentration of the 1ﬁdlltlta11ts exceed the pollutant concentration
criteria in Table 1. The frequency of testing for pollutants in Table 1 is found in Section L.C.
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TABLE 1

" Ceiling Concentration
Pollutant . (milligrams per kilogran)*
Arsenic 75
Cadmium 85
Chromium ' 3000
Copper ‘ . 4300
Lead : 840
Mercury 57
Molybdenum. - 75
Nickel 420
PCBs o 49
Selenium . 100
Zinc 7500

* Dry weight basis

3. Pathogen Control

All sewage sludge that is applied to agricultural land, forest, a public contact site, or a reclamation site shall be treated by one
* of the following methods to ensure that the sludge meets either the Class A or Class B pathogen requirements.

a.
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Six alternatives are available to demonstrate compliance with Class A sewage sludge. The first 4 options require
either the density of fecal coliform in the sewage sludge be less than 1000 Most Probable Number (MPN) per gram
of total solids (dry weight basis), or the density of Salmonella sp. bacteria in the sewage sludge be less than three
MPN per four grams of total solids (dry weight basis) at the time the sewage sludge is used or disposed. Below are
the additional requirements necessary to meet the definition of a Class A sludge.

Alternative 1 - The temperature of the sewage sludge that is used or-disposed shall be maintained at or above a

. specific value for a period of time. See 30 TAC Section 312.82(a)(2)(A) for specific information.

Alternative 2 - The pH of the sewage sludge that is used or disposed shall be raised to above 12 std. units and shall
remain above 12 std. units for 72 hours. :

The temperature of the sewage sludge shall be above 52 degrees Celsius for 12 hours or longer during the period_
that the pH of the sewage sludge is above 12 std, units. '

At the end of the 72-hour period during which the pH of the sewage sludge is above 12 std. units, the sewage sludge
shall be air dried to achieve a percent solids in the sewage sludge greater than 50 percent.

Alternative 3 - The sewage sludge shall be analyzed for enteric viruses prior to pathogen treatment.  The limit for
enteric viruses is less than one Plaque-forming Unit per four grams of total solids (dry weight basis) either before
or following pathogen treatment. See 30 TAC Section 312.82(a)(2)(C)(i-iii) for specific information. The sewage
sludge shall be analyzed for viable helminth ova prior to pathogen treatment. The limit for viable helminth ova is
Jess than one per four grams of total solids (dry weight basis) either before or following pathogen treatment. See
30 TAC Section 312.82(a)(2)(C)(iv-vi) for specific information. ‘

Alternative 4 - The density of enteric viruses in the sewage sludge shall be less than one Plaque-forming Unit per
four grams of total solids (dry weight basis) at the time the sewage sludge is used or disposed. The density of viable
helminth ova in the sewage sludge shall be less than one per four grams of total solids (dry weight basis) at the time
the sewage sludge is used or disposed.

Alternative 5 (PFRP) - Sewage sludge that is used or disposed of shall be treated in one of the processes to Further
Reduce Pathogens (PFRP) described in 40 CFR Part 503, Appendix B. PFRP include composting, heat drying, heat
treatment, and thermophilic aerobic digestion,

Alternative 6 (PFRP Equivalent) - Sewage sludge that is used or disposed of shall be treated in a process that has
been approved by the U. S. Environmental Protection Agency as being equivalent to those in Alternative 5.
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Three alternatives are available to demonstrate compliance with Class B criteria for sewage sludge.,

Alternative 1 -

A minimum of seven random samples of the sewage sludge shall be collected within 48 hours of the time the
sewage sludge is used or disposed of during eacli monitoring episode for-the sewage sludge.

The geometric mean of the density of fecal coliform in the samples collected shall be less than either 2,000,000
MPN per gram of total solids (dry weight basis) or 2,000,000 Colony Forming Units per gram of total solids
(dry weight basis). ,

Alternative 2 ~ Sewage sludge that is used or disposed of shall bé treated in one of the Processes to Significantly -
Reduce Pathogens (PSRP) described in 40 CFR Part 503, Appenchx B 50 long as all of the following requirements
are met by the generator of the sewage sludge

L.

il

iti.

iv.

Priot to use or disposal, all the sewage sludge must have been generated from a single location, except as
provided in paragraph v. below;

An independent Texas Licensed Professional Engineer must make a certification to the generator of a sewage
sludge that the wastewater treatment facility generating the sewage sludge is designed to achieve one of the

- PSRP at the permitted design loading of the facility. The certification need only be repeated if the design
- loading of the facility is increased. The certification shall include a statement indicating the design meets all
~ the apphcable standards specified in Appendix B of 40 CFR Part 503;

Prior to any off-site transportation or on-site use or disposal of any sewage sludge generated at a wastewater
treatment facility, the chief certified operator of the wastewater treatment facility or other responsible official
who manages the processes to significantly reduce pathogens at the wastewater treatment facility for the

" permittee, shall certify that the sewage sludge underwent at least the minimum operational requirements -

necessary in order to meet one of the PSRP. The acceptable processes and the minimum operational and record
keeping requirements shall be in accordance with established U. S. Environmental Plotectlon Agency final
guidance;

All certification records and operational records describing how the requir rements of this paragraph were met
shall be kept by the generator f01 aminimum of three years and be available for inspection by commission staff
for review; and

If the sewage sludge is generated from a mixture of sources, resultin‘g from a person who prepares sewage
sludge from more than one wastewater treatment facility, the resulting derived product shall meet one of the
PSRP, and shall meet the certification, operation, and record keeping requirements of this paragraph.

Alternative 3 - Sewage sludge shall be treated in an equivalent process that has been approved by the U. S,

Environmental Protection Agency, so long as all of the following requirements are met by the genemtm of the
sewage sludge.

i,

i,

iii,

iv.

Prior to use or dlsposal all the sewage sludge must have been genemted from a single location, except as
provided in paragraph v. below; '

Prior to any off-site transportation or on-site use or disposal of any sewage sludge generated at a wastewater
treatment facility, the chief certified operator of the wastewater treatment facility or other responsible official
who manages the processes to significantly reduce pathogens at the wastewater treatment facility for the
permittee, shall certify that the sewage sludge underwent at least the minimum operational’ requirements ,
necessary in order to meet one of the PSRP. The acceptable processes and the minimum operational and record
keeping requirements shall be in accor rdance with established U. S. Environmental Protection Agency final
guidance;

All certification records and operational records describing how the requirements of this paragraph were met
shall be kept by the generator for a minimum of three years and be available for inspection by commission staff
for review;

The executive director will accept from the U. S. Environmental Protection Agency a ﬁndm;, of eqmvn]ency
to the defined PSRP; and
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If the sewage sludge is generated from a mixture of sources resulting froma person who prepares sewage sludge
from more than one wastewater treatment facility, the resulting derived product shall meet one of the Processes
to Significantly Reduce Pathogens, and shall meet the certification, operation, and record keeping requirements
of this paragraph. g

In addition, the following site restrictions must be met if Class B sludge is land applied:

1.

i,

ii.

1V,

vi.

~lawn.-

vii.

Viii,

ix.

of sewage sludge.

Food crops with harvested parts that touch the sewage sludge/soil mixture and are totally above the land surface
shall not be harvested for 14 months after application of sewage sludge.

Food crops with harvested parts below the surface of the land shall not be harvested for 20 months after
application of sewage sludge when the sewage sludge remains on the land surface for 4 months or longer prior
to incorporation into the soil. : '

Food crops with harvested parts below the surface of the land shall not Be harvested for 38 months after
application of sewage sludge when the sewage sludge remains on the land surface for less than 4 months prior
to incorporation into the soil. : :

Food crops, feed crops, and fiber crops shall not be harvested for 30 days after application of sewage sludge.
Animals shall not be allowed to graze on the land for 30 days after application of sewage sludge.

Turf grown on land where sewage sludge is applied shall not be harvested for 1 year after application of the
sewage sludge when the harvested turf is placed on either land with a high potential for public exposure or a

Public access to land with a high potential for public exposure shall be restricted for 1 year after application

Public access to land with a low potential for public exposure shall be restricted for 30 days after application
of sewage sludge. :

Land application of sludge shall be in accordance with the buffer zone requirements found in 30 TAC Section
312.44. '

4. Vector Attraction Reduction Requirements

All bulk sewage sludge that is applied to agricultural land, forest, a public contact site, or a reclamation site shall be treated
by one of the following alternatives 1 through 10 for Vector Attraction Reduction.

Alternative 1 - The mass of volatile solids in the sewage sludge shall be reduced by a minimum of 38 percent.

Alternative 2 - If Alternative 1 cannot be met for an anaerobically digested sludge, demonstration can be made by

digesting a portion of the previously digested sludge anaerobically in the laboratory ina bench-scale unit
for 40 additional days at a temperature between 30 and 37 degrees Celsius. Volatile solids must be
reduced by less than 17 percent to demonstrate compliance. ‘_

Alternative 3 - If Alternative 1 cannot be met for an aerobically digested sludge, demonstration can be made by

digesting a portion of the previously digested sludge with a petcent solids of two percent or less
aerobically in the laboratory in a bench-scale unit for 30 additional days at 20 degrees Celsius. Volatile
solids must be reduced by less than 15 percent to demonstrate compliance.

Alternative 4 - The specific oxygen uptake rate (SOUR) for sewage sludge treated in an aerobic process shall be equal

to or less than 1.5 milligrams of oxygen per hour per gram of total solids (dry weight basis) at a
temperature of 20 degrees Celsius,

Alternative 5 - Sewage sludge shall be treated in an aerobic process for 14 days or longer. During that time, the
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temperature of the sewage sludge shall be higher than 40 degrees Celsius and the average temperature
of the sewage sludge shall be higher than 45 degrees Celsius.
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Alternative 6 -

Alternative 7 -

Alternative 9 - -

Alterhative 10-

The pH of sewage sludge shall be raised to 12 or higher by alkali addition and, without the addition of
more alkali shall remain at 12 or higher for two hours and then remain at a pH of 11.5 or higher for an
additional 22 hours at the ume the sewage sludge is prepared for sale or given away in a bag or other
comalnel

The percent solids of sewage sludge that does not contain unstabilized solids generated in a primary
wastewater treatment process shall be equal to or greater than 75 percent based on the moisture content

- and total solids prior to mixing with other materials. Unstabilized solids are defined as organic materials
in sewage sludge that have not been treated in either an aerobic or anaerobic treatment process.

The percent solids of sewage sludge that contains unstabilized solids generated in a primary wastewater
treatment process shall be equal to or greater than 90 percent based on the moisture content and total
solids prior to mixing with other materials at the time the sludge is-used. Unstabilized solids are defined
as organic materials in sewage sludge that have not been tleated in either an aerobic or anaerobic
treatment process.

i Sewage sludge shall be injected below the surface of the land.

il No significant amount of the sewage sludge shall be present on the land surface within one hour
after the sewage sludge is injected.

ili.  When sewage sludge that is injected below the surface of the land is Class A with respect to
pathogens, the sewage sludge shall be injected below the land surface within eight hours after
being dischar; ged from the pathogen treatment process.

i.  Sewage sludge applied to the land surface or placed on a surface disposal site shall be
incorporated into the soil within six howrs after application to or placement on the land.

ii, When sewage sludge that is incorporated into the soil is Class A with respect to pathogens, the
sewage sludge shall be applied to or placed on the land within eight hours after being discharged
from the pathogen treatment process.

C. Monitoring Requirements

Toxicity Characteristic Leaching Procedure (TCLP) Test - once during the term of this permit

PCBs

- once during the term of this permit

~ All'metal constituents and Fecal coliform or Salmonella sp. bacteria shall be monitored at the appropriate frequency
shown below, pursuant to 30 TAC Section 312.46(a)(1):
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Amount of sewage sludge (*)

metric tons per 365-day period Mdllit01'iliq Frequency
| 0 < Sludgje < 290 Once/Year:
290 < Sludge < 1,500 , Once/Quarter
1,500 < Sludge < 15,000 - Once/Two Months
15,000 < Sludge ‘ ' Once/Month

(*) The amount of bulk sewage sludge applied to the land (dry weight basis).

Representative samples of sewage sludge shall be collected and analyzed in accordance with the methods referenced in
30 TAC Section 312.7.
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SECTIONII. REQUIREMENTS SPECIFIC TO BULK SEWAGE SLUDGE FOR APPLICATION TO THE LAND
MEETING CLASS A or BPATHOGEN REDUCTION AND THE CUMULATIVE LOADING RATES

IN TABLE 2,

OR CLASS B PATHOGEN REDUCTION AND THE POLLUTANT

CONCENTRATIONS IN TABLE 3

For those permittees meeting Class A or B pathogen reduction requirements and that meet the cumulative loading rates in '
Table 2 below, or the Class B pathogen reduction requirements and contain concentrations of pollutants below listed in Table

3, the following conditions apply:

A. Pollutant Limits

Pollutant
Arsenic
Cadmium
Chromium-
Copper
Lead
Mercury
Molybdenum
Nickel
Selenium
Zinc

Pollutant
Arsenic
Cadminm
Chromium
Copper
Lead
Mercury
Molybdenum
Nickel
Selenium
Zinc

B. Pathogen Control

Table 2

Cumulative Pollutant Loading Rate

(pounds per acre)

Report Only
- 375

89

2500

Table 3 -

Monthly Average Concentration
(milligrams per kilogram)*

Report Only
420

" 36

2800

* Dry weight basis

All bulk sewage sludge that is épplied to agricultural land, forest, a public contact site, a reclamation site, shall be tréated by.
either Class A or Class B pathogen reduction requirements as defined above in Section 1.B.3.

C. Management Practices

1. Bulk sewage sludge shall not be applied to agricultural land, forest, a public contact site, or a reclamation site that is
“flooded, frozen, or snow-covered so that the bulk sewage sludge enters a wetland or other waters in the State.

2. Bulk sewage sludge not meeting Class A requirements shall be land applied in a manner which complies with the
Management Requirements in accordance with 30 TAC Section 312.44.

3. Bulk sewage sludge shall be applied at or below the agronomic rate of the cover crop.
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4.

An information sheet shall be provided to the person who receives bulk sewage sludge sold or given away. The
information sheet shall contain the following information:

a. The name and address of the person who prepared the sewage sludge that is sold or given away in a bag or other
container for application to the land.

b. A statement that application of the sewage sludge to the land is prohibited except in accordance with the instruction
on the label or information sheet,

¢. The annual whole sludge application rate for the sewage sludge application rate for the sewage sludge that does not
cause any of the cumulative pollutant loading rates in Table 2 above to be exceeded, unless the pollutant
concentrations 1'11 Table 3 found in Section IT above are met.

D. Notification ]Requ ements

1.

If bulk sewage sludge is applied to land in a State other than Texas written notice shall be provided prior to the initial
land application to the permitting authority for the State in which the bulk sewage sludge is proposed to be applied. The
notice shall include: ’

a. The location, by street address, and specific latitude and longitude, of each land application site.

b. The approximate time period bulk sewage sludge will be applied to the site.

c. The name, address, telephone numbm and National Pollutant Discharge Elimination System permit nu1nbe1 (if
appr opuate) for the person who will app]y the bulk sewage sludge.

The permittee shall give 180 days prior notice to the Executive Director in care of the Wastewater Permitting Section
(MC 148) of the Water Quality Division of any change planned in the sewage sludge dlsposal practice.

E. Record keeping Requu ements

The

sludge documents will be retained at the facility site and/or shall be readily available for review by a TCEQ

representative. The person who prepares bulk sewage sludge or a sewage sludge material shall develop the following
information and shall retain the information at the facility site and/or shall be readily available for review by a TCEQ
representative for a period of five years. If the pemnttee supplies the sludge to another person who land applies the sludge,
the permittee shall notify the land applier of the requirements for record keeping found in30 TAC Section 312.47 for persons

who

1.
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lfmd apply.

The concentration (mg/kg) in the sludge of each pollutant listed in Table 3 above and the applicable pollutant
concentration criteria (mg/kg), or the applicable cumulative pollutant loading rate and the applicable cumulative pollutant
loading rate limit (Ibs/ac) listed in Table 2 above.

A description of how the pathogen reduction requirements are met (including site 1csu1ct10ns for Class B sludges, if
applicable).

A description of how the vector attraction reduction requirements are met.

‘A description of how the management practices listed above in Section IL.C are being met,

The following certification statement:

"I certify, under penalty of law, that the apphcable pathogen requirements in 30 TAC Section 312.82(a) or (b) and the
vector attraction reduction requirements in 30 TAC Section 312.83(b) have been met for each site on which bulk sewage
sludge is applied. This determination has been made under my direction and

supervision in accordance with the system designed to ensure that qualified personnel property gather and evaluate the
information used to determine that the management practices have been met. I am aware that there are significant
penalties for false certification including fine and imprisonment.”

The recommended agronomic loading rate from the references listed in Section II.C.3. above, as well as the actual
agronomic loading rate shall be retained.
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The

The person who applies bulk sewage sludge or a sewage sludge material shall develop the following information and

shall retain the information at the facility site and/or shall be readily available for review by a TCEQ representative

indefinitely. If the permittee supplies the sludge to another person who land applies the sludge, the permittee shall notify

the land applier of the requirements for record keeping found in 30 TAC Section 312.47 for persons who land apply.

1. A certification statement that all applicable requirements (specifically listed) have been met, and that the permittee
understands that there are significant penalties for false certification including fine and imprisonment. See 30 TAC
Section 312.47(a)(4)(A)(ii) or 30 TAC Section 312.47(a)(5)(A)(ii), as applicable, and to the permittee's specific
sludge treatment activities, ,

2. The location, by street address, and specific latitude and longitude, of each site on which sludge is applied.

3. The number of acres in each site on which bulk sludge is applied.

4, The date and time sludge is applied to each site.

S. The cumulative amount of each pollutant in pounds/acre listed in Table 2 applied to each site.

6. The total amount of sludge applied to each site in dry tons.

above records shall be maintained on-site on a monthly basis and shall be made available to the Texas Commiission on

Environmental Quality upon request.

F.  Reporting Reqﬁirements

The permittee shall report annually to the TCEQ Regional Office (MC Region 12) and Water Quality Compliance Monitoring
Tedam (MC 224) of the Enforcement Division, by September 1 of each year the following information: ’

1.

10,
11.
12.

13.
14,

15.
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Results of tests performed for pollutants found in either Table 2 or 3 as appropriate for the permittee's land application
practices. ’ ' : '

The frequency of monitoring listed in Section I.C. which applies to the permittee.

Toxicity Characteristic Leaching Procedure (TCLP) results. R

Identity of hauler(s) and TCEQ transporter number. |

PCB concentration in sludge in mg/kg.'

Date(s) of disposal.

Owner of dispoéal site(s).

Texas Commission on Environmental Quality registration number, if applicable.

Amount of sludge disposal dry. weight (Ibs/acre) at each disposal site.

The concentration (mg/kg) in the sludge of each pollutant listed in Table 1 (defined as a monthly average) as well ds the
applicable pollutant concentration criteria (mg/kg) listed in Table 3 above, or the applicable pollutant loading rate limit
(Ibs/acre) listed in Table 2 above if it exceeds 90% of the limit.

Level of pathogen reduction achieved (Claés A or Class B).

Alternative used as listed in Section I.B.3.(a. orb.). Alternatives describe how the pathogen reduction requirements are
met, If Class B sludge, include information on how site restrictions were met.

Vector attraction reduction alternative used as listed in Section 1.13.4.
Annual sludge production in dry tons/year.

Amount of sludge land applied in dry tons/year.
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16.

17.
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The certification statement listed in either 30 TAC Section 312.47(a)(4)(A)(ii) or 30 TAC Section 312.47(a)(5)(A)(ii)
as applicable to the permittee's sludge treatment activities, shall be attached to the annual reporting form.

When the amount of any pollutant applied to the land exceeds 90% of the cumulative pollutant loading rate for that
pollutant, as described in Table 2, the permittee shall report the following information as an attachment to the annual
reporting form. '

a. - The location, by street address, and specific latitude and longitude,

b. The number of acres in each site on which bulk sewage sludge is applied..

¢. The date and time bulk sewage sludge is applied to each site,

d. The cumulative amount of each pollutant (i.e., pounds/acre) listed in Table 2 in the bulk sewage sludge applied to
each site. : '

e. The amount of sewage sludge (i.e., dry tons) applied to each site,

The above records shall be maintained on a monthly basis and shall be made available to the Texas Commission on
Environmental Quality upon request.



Marlin Atlantis White, Ltd. " TPDES Permit No. WQ0014570001

SECTIONIII. REQUIREMENTS APPLYING TO ALL SEWAGE SLUDGE DISPOSED IN A MUNICIPAL SOLID

WASTE LANDFILL

A. The peumttee shall'handle and dispose of sewage sludg,e in accordance with 30 TAC Chapter 330 and all other applicable

state and federal regulations to protect public health and the environment from any reasonably anticlpated adverse effects due
to any toxic pollutants that may be present. The permittee shall ensure that the sewage sludge meets the requirements in 30
TAC Chapter 330 concerning the quality of the sludge disposed in a municipal solid waste landfill.

If the permittee generates sewage sludge and supplies that sewage sludge to the owner or operator of a Municipal Solid Waste
Landfill (MSWLT) for disposal, the penmttee shall provide to the owner or operator of the MSWLF ’xpplopuate information
needed to be in compliance with the provisions of this permit.

Q

The permittee shall give 180 days prior notice fo the Executive Director in care of the Wastewater Permitting Section (MC
148) of the Water Quality Division of any change planned in the sewage sludge disposal practice.

Sewage sludge shall be tested once during the term of this permit in accordance with the method specified in both 40 CFR
Part 261, Appendm I and 40 CFR Part 268, Appendix I (Toxicity Characteristic Leaching Procedure) or other method,
which receives the prior approval of the TCEQ for contaminants listed in Table 1 of 40 CFR Section 261.24. Sewage sludge
failing this test shall be managed according to RCRA standards for generators of hazardous waste, and the waste's disposition
must be in accordance with all applicable requirements for hazardous waste processing, storage, or disposal.

' Following failure of any TCLP test, the management or disposal of sewage sludge at a facility other than an authorized

hazardous waste processing, storage, or disposal facility shall be prohibited until such time as the permittee can demonstrate
the sewage sludge no longer exhibits the hazardous waste toxicity characteristics (as demomnstrated by the results of the TCLP
tests). A writtenreport shall be provided to both the TCEQ Registration and Reporting Section (MC 129) of the Registration,

" Review, and Reporting Division and the Regional Director (MC Region 12) of the appropriate TCEQ field office within 7

days after failing the TCLP Test.

The report shall contain test results, certification that unauthorized waste management has stopped and a summary of
alternative digposal plans that comply with RCRA standards for the management of hazardous waste. The report shall be
addressed to: Director, Registration, Review, and Reporting Division (MC 129), Texas Commission on Environmental
Quality, P. O. Box 13087, Austin, Texas 78711-3087. In addition, the permittee shall prepare an annual report on the results
of all sludge toxicity testing. This anuual report shall be submitted to the TCEQ Regional Office (MC Region 12) and the

. Water Quality Compliance Monitoring Team (MC 224) of the Enforcement Division by September 1 of each year.

" Sewage sludge shall be tested as needed, in accordance with the requirements of 30 TAC Chapter 330.

R.ecord keeping Requirements

The permittee shall develop the following information and shall retain the information for five years,

1. The description (including procedures folldwed and the results) of all liquid Paint Filter Tests performed.
2. The description (including procedures followed and results) of all TCLP tests performed.

The above records shall be maintained on-site on a monthly basis and shall be made available to the Texas Commlssmn
on Environmental Quahty upon request.
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G. Reporting Requirements

The permittee shall report annually to the TCEQ Regional Office (MC Region 12) and Water Quality Compliance Monitoring
Team (MC 224) of the Enforcement Division by September 1 of each year the following-iriformation:

1. Toxicity Characteristic Leaching Procedure (TCLP) results.

2. Annual sludge production in dry tons/year. A

3. Amount of sludge disposed in a‘ municipal solid waste landfill in dry tons/year.
4, Amount of sludge transported interstate in dry tons/yeat.

5. A certification that the sewage sludge meets the requirements of 30 TAC Chapter 330 concerning the quality of the
sludge disposed in a municipal solid waste landfill.

6. Identity of hauler(s) and transporter registration number.
7. Owner of disposal site(s). |

8. Location of disposal site(s).

9. Date(s) of disposal.

The above records shall be maintained on-site on a monthly basis and shall be made available to the Texas Commission .
on Environmental Quality upon request.
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OTHER REQUIREMENTS |
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The permittee shall employ or contract with one or more licensed wastewater treatment facility operators
or wastewater system operations companies holding a valid license or registration according to the
requirements of 30 TAC Chapter 30, Occupational Licenses and Registrations and in particular 30 TAC
Chapter 30, Subchapter J, Wastewater Operators and Operations Companies.

This Category C facility must be operated by a chief operator or an operator holding a Category C license
or higher. The facility must be operated a minimum of five days per week by the licensed chief operator
or an operator holding the required level of license or higher. The licensed chief operator or operator
holding the required level of license or higher must be available by telephone or pager seven days per
week. Where shift operation of the wastewater treatment facility is necessary, each shift which does not
have the on-site supervision of the licensed chief operator must be supervised by an operator in charge
who is licensed not less than one level below the category for the facility.

" The Executive Director has reviewed this action for consistency with the goals and policies of the Texas

Coastal Management Program (CMP) in-accordance with the regulations of the Coastal Coordination
Council (CCC) and has determined that the action is consistent with the appllcable CMP goals and
policies. : ,

The permittee is hereby placed on notice that this permit may be reviewed by the Texas Commission on
Environmental Quality after the completion of any new intensive water quality survey on Segment No.
1103 of the San Jacinto-Brazos Coastal Basin and any subsequent updating of the water quality model for

‘Segment No. 1103, in order to determine if the limitations and conditions contained herein are consistent

with any suchrevised model. The permit may be amended, pursuant to 30 TAC Section 305.62, as aresult
of such review. The permittee is also hereby placed on nptice that effluent limits may be made more
stringent at renewal based on, for example, any change to modehng protocol approved in the TCEQ
Continuing Planning P1 OCESS.

The permittee shall comply with thé requirements of 30 TAC Section 309.13 (a) through (d) In addition,
by ownership of the required buffer zone area, the permittee shall comply with the 1equ11 ements of 30
TAC Section 309.13(e).

The permittee shall notify the TCEQ Regional Office (MC Region 12) and the Water Quality Applications
Team (MC 161) of the Registration, Review, and Reporting Division, in writing at least forty-five (45)
days prior to the completion of the new facilities.

The permittee shall provide facilities for the pr otection of its wastewqten treatment facilities from a 100-
year flood.

Prior to construction of the treatment facilities, the permittee shall submit to the TCEQ Wastewater
Permitting Section (MC 148) a summary submittal letter in accordance with the requirements in 30 TAC
Section 317.1, If requested by the Wastewater Permitting Section, the permittee shall submit plans,
specifications and a final engineering design report which comply with 30 TAC Chapter 317, Design
Criteria for Sewerage Systems. The permittee shall clearly show how the treatment system will meet the
final permitted effluent limitations required on Page 2, 2a and 2b of the permit.

The permittee shall notify the TCEQ Regional Office (MC Region 12) and the Water Quality Applications
Team (MC 161) of the Registration, Review, and Reporting Division in writing at least forty-five (45)
days prior to the completion of the new facilities.
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APPLICATION BY

MARLIN ATLANTIS WHITE, LTD.

W3 WU hun

TPDES Permit No. Q0014570001

. . ” Py
EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT ) o o

The Executive Director of the Texas Commission on Environmental Quality (the
Commission or TCEQ) files this Response to Public Comment (Response) on Marlin Atlantis White
Ltd.'s (Marﬁn) dpplication and Executive Director’s preliil.iinm‘y‘ decision. As required by 30 Texas
Adlﬁillistrative Code (TAC) Section 55.156, before a permit is issued, the Executive Direptor
prepares a response to all timely, relevant and ma’ceriaL or significant comments. The Office of
Chief Clerk timely received coinment letters or comments at the publijc meeting from the following

persons:

Representative Larry Taylor ' : Ina Bammes

Julie Masters, : | Orvil and Glenda Barnes
Mayor of the City of Dickinson (Dickinson)

Veta Winick, = I\/_[aj}y Dunbaugh
Mayor of the City of Dickinson (previous) : '
Myron Hess and Christopher Brown

on behalf of the National Wildlife Federation B Rena Hardage
_(NWF) | ‘ ) :
Stephen H, DonCarlos . Ray and Sherry Jones

on behalf of the San Leon Municipal Utility
District




—

Larry McKinney, Ph.D.,,
on behalf of the Texas Parks and Wildlife
Department (TPWD) |

Bridget Long

Bert Schroedor
on bchalr of the B.C. Schroeder Jr., Marital Trust
(Schr oedﬂ)

Loina Malone

Sr, Citizens of Tropical Gardens
(Sr. Citizens)'

Diane Mettlach

Citizens of Tropicai Gardens
(Tropical Gardens)*

Stephen Rechkner

Group 1°

Danny L. Rodgers

Rena Hardage

Alison Rouse

Pam Williams

Wanda Toole

This response addresses all such timely public comments received, whether or not withdrawn.

If you need more information about this permit application or the wastewater permitting process,

please call the TCEQ Office of Public Assistance at 1-800-687-4040. General information about the

TCEQ can be found at our website at www.{ceq.state.tx. us.

BACKGROUND

Description of Facility

Marlin applied to the TCEQ for a new permit that would authorize Marlin to discharge

!'See Attachment A.
2Qee Attachment A.
* See Attachment A.
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treated domestic wastewater at a daily average flow not to exceed 500,000 gallons per day (0.5
million gallons per day (MGD)). If the permit is issued, the facility will be an activated sludge
process plant operated in the complete mix aeration mode. Treatment units will include bar screens,
aeratioﬁ basins, final clarifiers, sludge di geste.rs;and chlorine contact chambers. nThe facility has not
been constructed. |

" The wastewater treatment plant (WWTP) will serve a proposed 370 acre development located
2.1 miles east of State Highway 3 and 600 feet north of Farm-to-Market Road 517 in Galyeston
Coun.ty. The dl"ELft permit authorizes the disposal of sludgé at a TCEQ registered or permitted land
application site, commercial land application site or co-disposal landfill.

The .WW\TP site will be located adjacent to Gum'B ayou, approxﬁnately 2.14 miles east of

State Highway 3 and 600 feet north of Farm-to-Market Road .51 7 in Galveston County, Texas. Ifthe
draft pemﬁt is issued, the treated effluent will be discharged to Gum Bayou, then to Dickinson
Bayou Tidal in Segment No. 1103 of the San Jacinto-Brazos Coastal Basin. The unclassified
receiving water uses are high aquatic life uses for Gum Bayou. The d‘esi gnated uses for Segment No.
1103 are high aquatic life uses and contact recreation.

Procedural Background

Marlin submitted an application for a new permit that was received by TCEQ on October 21,
2004 and declared administratively complete on February 22, 2005. The Notice of Receipt and
Intent to Obtain a Water Quality Permit (NORI) was published on February 24, 2005 in the Houston
Chronicle. The Notice of Application and Preliminary Decision (NAPD) for a Water Qru.a]ity Permit
was published on July 27, 2005 in thé Houston Chronicle. The Notice of Public Meeting was

published on September 5, 2005 in the Houston Chrohid e. Thep ublic meetin g was held on October
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6,2005 in the City of Dickinson. The Executive Director received several comments that the notice
of the jau’bh'c meeting was inadequate. The notice met TCEQ’s rules for notice; however to ensure
the Comimission received comments from- all interested persons, the public comment period was'
extended to December 2, 2005. This application was administratively complete on or after
Semiember» 1, 1999; therefore, this application is suﬁj ectvto> the proccdu,ral"l'eq_'tlil*é1ane1]ts adopted
pursuant to House Bill 801, 76th T;./egi_é]a,tll‘l‘e, 1999,

'COMMENTS AND RESPONSES

COMMENT 1:

Representative Taylor expressed concern over the notice of the public meeting on October 6,
2005 and requested that the Executive Director either extend the comment period beyond October 6,
2005 or hold a second public meeting in thé City of Dickinson.

RESPONSE 1:

The Executive Director extended the public comment period to December 2, 2005 to give all
interested individuals an opportunity to comment on Marlin’s permit; the Executive Director opted
not to have a second public meeting.

COMMENT 2:

o

Representative T ay'ior and Mayor Masters stated that the effluent limits in Marlin’s draft
P en‘ni-t are not acceptable to Dickinson. According to Répl'esellletivé Taylor, Dickinson believes itis
inappropriate :Foi' Marlin to hé.ve less stringent effluent limits than the recently renovated Dickinson
WW”.I_“P.

Similarly, St(?phe]'l Reckner stated that the effluent from Marlin’s WWTi3 should be of the

same quality as Dickinson’s, and Rena Hardage stated that she opposed Marlin’s proposed effluent
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limits.

Effluent limits for discharge permits are set based on a number of criteria including: the size
- of the discharge, the discharge location, the ability of the receiving waters to acz_:onmlodate pollutant
loads, watershed rules stipula.til‘.lg minimum levels of treatment, and thé impairment status of 'thel
receiving waters. For these reasons effluent limits can vary significantly from WWTP to WWTP.

Two major differences between the Dickinson 1‘611§vatéd WWTP (Galveston County WCID
No. 1, pemlﬁ number 10173-001) and the pl‘épOS@d Marlin W‘VWT-P are: }1) a large difference _in
permitted wastewéter flow, and 2) the location of the outfallsrelati've to the dissolved ox'ygen~
impaired region of Dickinson Bayou. Tile Dickinson WWTP is permitted for an effluent ﬂAOW of4.8
MGD and discharges near the dissolvéd oxygen-impaired 1'egi011 of Dipkinsom Bayou. In contrast,if
issued, the Marlin WWTP Wm have a ﬁnai phase flow of 0.5 MGD and is located approximétely 3.7
miles from the impaired 1'egi011. |

. COMMENT 3.

Representative Taylor and Ray and Sherry Jones expressed concern over the potential
discharge into Dickinson and Gum Bayous since both bayous are on the 303(d) list.

RESPONSE 3:

Segment No. 1103 and Gum Bayou are currently listed on thé state’s inventory of impaired
and threatened waters (2004 Clean Water Act Section 303(d) i:i.st). Gum Bayou is listed for elevated
bacteria levels in the entire stream. Segment No. 1103 is listed for elevated bacteria ],e\/eis em.d
depressed dissolved oxygen in the portion of the Segment above State Hi gh_\yay 3. Marlin’s

proposed discharge Jocation is on Gum Bayou. Gum Bayou joins Segment No. 1103 downstream of
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the impaired region. Model results indicate that dissolved oxygen in the impaired region would not
be significantly impacted by Marlin’s WWTP. This facility is designed to provide adequate

disinfection and when operated properly should not add to the bacterial impairments.

COMMENT 4:

Representative Taylor stated that since both Dickinson and Gum Bayous are impaired dueto
the bacteria and depressed dissolved oxygen levels, “we must attempt to clean up these waters, not
- further impair them through increasved dumping.” Simildrly, Schroeder commented that the
“potential for serious, long-term problems is very real and calls for thorough assessment of all
present conditions and e:ﬁfeotive'pIzi_nning to eliminate, or at least mitigate, negative consequences.”

RESPONSE 4:

TCEQ’s rules prohibit new discharges that would cause degradation of the receiving strea111.4

To ensure the effluent limits in Marlin’s draft permit will maintain and protect the existing instream
uses, the ED’s staff performs an antidegradation review of the receiving waters. A Tier I
antidegradation review preliminarily determined that existing water quality uses will not be impaired
‘by this permit action. Numerical and n ell'l‘&'l;ive criteria to protect existing uses wi'ﬂ be maintained. A
Tier II 1‘eviéw has preliminarily determined that no significant degradation of water quality is
expected in Gum Bayou or Dickinson's Eztymi, which bave been identified as having high aquatic life
uses. [Existing uées will-be maintained and protected. The preliminary determination can be
reexamined and may be modified if new information is received,

Effluent '].imi.ta.tions for the conventional effluent paramecters (i.e., Biochemical Oxygen

Demand or Carbonaceous Biochemical Oxygen Demand, Ammonia Nitrogen, efc.) are based on

130 Texas Administrative Code (TAC) § 307.5(b)(5).
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Demand or Carbonaceous Biochemical Oxygen Demand, Amimonia Nitrogen, etc.) are based on
stream standards and wasteload allocations for water quality limited streams as established in the
Texas Surface: Water Quality Standards and the water quality management plan

COMMENT 5:

Julie Masters, Mayor of Diokimsop commented tilat most of the residents that subscribe to a
newspaper at all subscribe to, The Galveston Daily News, not the Hou;‘s‘ton Chronicle. Therefore
Mayor Masters requested that further notices be placed in the Galveston Daily News.

Rena Hardage and Bridget Long stated that théy do not believe that publishing notice in a
newspaper that reaches a low peroentagé of the citizens was éppropriate.

RESPONSE 5:

TCEQ’s rules provide:
The npphcfmt shall publish notice of application and preliminary decision at least
once in a newspaper regularly pubhshed or circulated within cach county where the
proposed facility or discharge is located and in each county affected by the
discharge.’
Marlin published the NAPD for a Water Quality Permit on July 27, 2005 in the Houston Chronicle.
Also, according to TCEQ’s rules, the applicant must publish notice of the public meeting in
the newspaper of largest circulation in the county in which the facility is located or proposed to be

located.® Marlin published the Notice of Public Meeting on September 5, 2005 in the Houston

Chronicle.

530 TAC § 39.551(c)(1).
530 TAC § 39.405(f)(1).
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Mayor Ma.stérs, Rena Hardage, Mary Dunbaugh, and Stephen Reckner requested that TCEQ
notify both the upstream and downstream léL'ﬂdOW].leth of Marlin’s proposed WWTP,

Si]_n"i larly, the Sr. .Citizens asked why they were not properly notified.

Stephen Reckner sta.tc—z.d that the landowner list is out of date because he is aware of at least
ten errors on the list.

Ed Wright, Bob Aﬁ(inso‘n and Beﬁ Schroeder asked why everyone wasn’t n,oti:ﬁéd about the
public 1ﬁeeﬁng.

RESPONSE 6:

TCEQ’s rules provide that the Chief Clerk will mail notice to “the landowners named on the
application map or supplemental map, or the sheet attached to the application map or su.ppleménta]
map.”’ An application, which must Be certified as true and accurate by the applicant, must include a
list of adjacent and potentially ‘affected landowners and flleil' addresses along with a map locating the
property owned by these persons.l8 The ED does not require applicants to continuously update the
landowner map one the application is deemed adininistratively complete.

COMMENT 7.

Mayor Masters asked if a study had been done to compare the impact on Dickinson Bayou
and Gum Bayou between séptic systems for each lot and a wastewater treatment plant both on a day-
to-day basis and during an upset.

RESPONSE 7:

730 TAC § 39.413(1).
$30 TAC §281.5(6).
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While TCEQ rules do not require an applicant to perform such a study, WWTPs L’ypicél}y
provide superior treatment of raw sewage than sleintic tanks. To meet its efﬂueht limits, Marlin’s
WWTP will have to provide secondaryi treatment involving disinfection. For a proposed
developnﬁnt of this type, a WWTP will provi de a higher level of environmental protection than a
| septic tank.

COMMENT 8;

Mayor Masters asked how many WWTP permits the TCEQ had denied and if there are any

valid arguments to deny Marlin’s pélmit. o

RESPONSE 8:

TCEQ do¢s not deny many WWTP permits because most appﬁcants choose to withdraw their
applications if the BD has environmental concerns that cannot be resolved. Since the ED’s staff has
dra’ftéd this proposed peﬁﬁit, staff has determined that the draft permit meets lall statutory and
re gulatofy 11~equirements, The draft permit could be revised if new infofmation isreceived during the
public comment period or in a contested cétse_ hearin_g.

COMMENT 9:

Mayor Masters stated that the proposed discharge is detrimental to the habitat, fish and
wildlife and plants in the area.
' The Sr. Citizens stated that Guim Bayou is a brackish water bayou. The wastewater from
Maytin will .ohange the bayou’s characteristics, which will result in the crabs, shrimps and fish dying.
Similarly, the individuals in Group 1 asked “how the proposed WWTP would affect the

animals that depend [on Bayous]?” They also asked if the runoff from the WWTP would affect the

wetlands and migratory birds,
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In addition to concern over the wetlands, Lorna Malone specifi ca]]y asked about the impact
of the proposed WWTP on the Brown Pelican and the Rosetta Spoon Bill,

Ray and Sherry Jones stated that the wading birds and other wildlife would be negatively
impacted by Marlin’s proposed WWTP.

Lorna Malone and Ah'soﬁ Rouse asked what the impact of Marlin’s proposed WWTP would
be on ﬂ]e livestock that drank ch6 water,

Bert Schroeder asked if the water will be treated, clean and safe for the shrimp, rédﬁsh ‘zmd

other wildlife of Galveston Bay.

RESPONSE 9:

The draft permit was developed to protect aquatic life and human health iﬁ accordance with
the Texas Surface Water Quality Standards and was established to be protective of human health and
~ the envirénm.ent, provided Marlin ope.rates and ﬁlaintains the facility a.ccording to TCEQ rules and
the requirements in the draft 15 ermit. As part of the permit application process, ED staff determines
the usés of the receiving water and set effluent limits that are protective of thbse uses. The effluent
limits in the draft permit are set to maintain and p]‘loteo.t th.,e existing instream uses. In this case, the
receiving, stream uses are high aquatic life uses for the unclassified receivin g water and high aquatic
life uses and contact recreation for Segment No. 1103, The ED’s staff determined that t'hese uses
should be protected if the facility is opemted,a.nd 1n'a,1‘.htai116d as required by the draft permit and
regulations.

COMMENT 10:

The NWTE stated that Marlin’s permit could not be issued because TCEQ’s modeling for

Dickinson Bayou Tidal fails to account for existing dissolved oxygen impairments. Even with the
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model’s shortcomings, NWF alleges that the model still predicted a prohibited reduction in dissolved
oxygen levels.

RESPONSE 10:

Marlin ’S. proposed discharge was evaluated for its potential to affect dissolved oxygen in the
dissb]véd oxygen imp aired']‘)ortion of Dickinson Ba\yo’u using a numerical 1ﬁode].. The model results
indicated that the imp act on dissolved oxygen due to the proposed discharge in the impaired region
was inconsequential under conditions of low background‘ flow, high water temperaﬁu'es,'and full
permitted authorizations from other point sources. These combinations of conditions are fhose that
are normally e‘xpected to provide the most péssimi,stic model predictions:

Additional authorizations to discharge wastewatei' containing constituents of concern can be
pennitfed into the watershed of 303(d) listed segments if it can be demonstrated that the new
discharge is not likely to cause or contribute to the impairment. Factors considered in making this
determination may ﬁj.clleB the degree of hydraulic Conn.ectj on between the discharge point and the
listed portion of the Segment, the distance between the discharge point and the impaired region, ﬂ1e
persistence of the constituenﬁs‘ of concemn i11 the environment; or other factors that would 1ik.e],y
111'it:igate the iinpac't of the discharge oh the impaired region.

COMMENT 11:

The NWF conymented that Marlin’s permit could not be issued because TCEQ’s modeling

fails to account for nonpoint source discharges.

RESPONSE 11:
No nonpoint sources of oxygen demanding constituents are included in TCEQ’s modeling

analysis because they are not expected to occur during conditions of Jow background flow, high

Executive Director’s Response to Comiment ] . Pagell
Marlin Atlantis White, Lid.
WQ0014570001]



walter temperatures, and full permitted authOJ.‘.i,za.tions from point sources. The QUAL-TX model

“used for this evaluation was largely developed :fi'0‘111 studies j)@]ﬁformed in the 1980s and is the most
appropriate analytical tool for making ]§e1711111:ti.'[1g decisions until the Total Maximum Daily Load
(TMDL) project progresses to thé point where a better tool begomes a.véilable.

COMMENT 12:

Mayor Masters stated that a regional plant Wéu]_d be a better solution. The Sr. Citizens and
Edwin Wright also stated that they want a regional WWTP,

The Sém Leon Municipal Utility District (San Leon) stated that it objects to Marlin’s
proposed permit because San Leon is in negotiations with Texas City to provide water and sewer
service in the area that would be served by Matr]in..

Similarly, Schroeder commeﬁtedv that he is concerned that a “hodgepodge” approach of small
Municipal Utility Districts is not the best long-term solution for the area.

RESPONSE 12:

TCEQ is mandated to “encourvage and promote the development and use of 1'6g‘i011é1‘ and area-
wide wasté collection, treatment, and CliS]_lDOSEﬂ systems to serve th.e waste disposal needs of thev
citizens of the statve and to prevent pollution and maintain and enhance the quality of the water in the
state.”™  Also, the Texas Water Code provides that in considering the issﬁzmoe of a permit to
discharge Waste? the Commission may deny or alter the terms and conditions of the p]'opos.ed permit,
amendment, or renewal b ased on consideration of need, including the exp ectéd volume and quality
of the influent and the availability of existing or proposed area wide or regional waste collection,

treatment, and disposal systems not designated as area wide or regional disposal systems by

Y TWC § 26.081,
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Commission Order. ' |

The Domestic Wastewater Permit Appliéa.tion Technical Report requires 'i,nfqn.nat.ion
concerning regionalization of WWTPs. Marlin was required to survey a three-mile area swrounding
its proposed WWTP to determine if there‘]'s a WWTP or sewer collection lines in the area, with
sufficient capacity, that Marlin could use. In its application Marlin indicated that there are three
WWTPs within three miles of the proposed facility; Via Bayou, Inc., Galveston Co. WCID No 1,
and Bacliff Municipal Utility District. According to Marlin’s application, none of the facilities
currently have capacity to accept the v'olume of wastewater proposed by Marlin. -

The Commission, however, may not deny an otherwise Valid request for a WWTP based on
what mz’gﬁr happen in the ‘future. Ifa regional WWTP is built in the area and has the capacity t:o
serve Marlin’s servicé area, it would be pos{sib}le for Marlin to connect to the regional WWTP and.
dismantle its existing WW'TP.

- COMMENT 13:

Mayor Masters stated that Dickinson is adamantly opposed to the location of Marlin’s
proposed WWTP. Mary Dunbaugh and Diane Mettlach also stated that they are -opposed to t]ie
WWTP being built at the proposca ]Aocati.o‘n, Schroeder onmented .th_at TCEQ should exémline.
other discharge locations, such as requiring Marlin to pipe its effluent to the main channel of .
Dickinson Bayou or directly into Galveston Bay. Tropical Gardens suggested that the discharge pipe
be relocated to Dic]gﬂnsoﬁ Bayou. |

The Sr. Citizens suggest that the proposed WWTP be relocated to a “safe place on ]fiL&P

discharge channel that is not being used.”

WTWC §26.0282.
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RESPONSE 13:

Discharges into water in the state are authorized, if the discharger obtains a permit from the

RTINS
. Commission.

TCEQ evaluates applications for WWTPs and discharge locations, based on the
information provided in the application to determine if there will be a violation of the Texas Surface
Water Quality Standards adopted by the TCEQ to protect human health and the environment,

Marlin’s proposed WWTP would meet all applicable laws and regulations.

COMMENT 14:

Sch'roéder commented that TCEQ should not approve Marlin’s WW'TP until the TMDL study

on Dickinson Bayou is complete and a TMDL study is authorized and completed for Gum Bayou.

RESPONSE 14:

| The TMDL development process is separate from the TPDES permitting process and
proceeds on a different schedule. Processing of wastewater permits are not delayed pending the
results of the TMDL study. However, all permits within the scope of the TMDL will be subject to its -
requirements, if applicable, once the TMDL is finalized and an implementation plan has been
developed.

Water qualify permitting in 303(d)-listed water bodies is described in the TCEQ regulatory
guidance document Procedures to Implement the Texas Surface Water Quality Standards (Tanuary
2003, RG 194), wh'j,oh is 2113131“()\’6d by the EPA. Acoordin.g to TCEQ’s current poﬁcy and

procedures, specified in RG-194, i.ssuancé of a permit to discharge wastewater into a 303((1)—'li.ste'd-
'w.ater body may be authorized in the absence of a TMDL. Issuance of a p@nﬁit may be ELU.ﬂ.].O]ZlI,ZCd if

the discharge does not contain significant amounts of the listed pollutant or if the discharge is not

"TWC §26.121,
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directly to the listed portion of the wa,te;‘ body and is not close enough to potentially impact the listed
area. |

The TMDL Program 1is currently developing a TMDL fb{r Dickinson Bayou and plans to
complete 'thé study in the Fall of 2006. Gum Bayou and the Gum Bayou watershed are included in
the TMDL study for Dicki‘nsou Bayou as a major tributary and sub-watershed of Dickinson Bayou.
The TMDL Program also plans to include the poiemﬁal loadings of bioohemioal oxygen demand
(BOD), nutrients, and Total Suspended Solids (TSS) from Marlin in the load allocation scenarios if
the permit is issﬁed. The léad allocation scenarios will be conducted as paﬁ of the TMDL study of
the Dickinson Bayou.

COMMENT 15:

Schroeder stated that it expects the TCEQ to perform an accurate survey of the Bayou depth,

volume, and flow.

RESPONSE 15:

| TCEQ’s modeling staff 1‘elcogniAzesl that the dimensions ~pi'pvided for Gum Bayou in the,
applicationdo not represent normal water level conditidns. The dissolved oxygen inodé]_ used to
evaluate Marlin’s app]‘ication was developed using water body width dimensions measured from
aerial photographs.

COMMENT 16:

Schroeder commented that TCEQ should factor additional or potential wastewater loads into
its review of Marlin’s application.

RESPONSE 16:

In their analyses, TCEQ modeling staff factors in other existing discharges in their model, but
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does not typically include potential discharges.

COMMENT 17:

Schroeder disagrees with Marlin’s assertion that Gum Bayou is not tidally affected water.

RESPONSE 17:
Even though Marlin stated that Gum Bayou is not tidally affected, TCEQ staffis aware of its
characteristics; therefore, Gum Bayou was assessed as tidal with a high aquatic life use and

corresponding 4.0 mg/l dissolved oxygen requirement.

COMMENT 18:
Schroeder disagrees with Marlin’s assessment of stream flow as high on 8/25/04. Schroeder
asks if the tide change was made over several hours.

RESPONSE 18:

TCEQ staff did not use this information in their analyses of the impact on the receiving
stream.

COMMENT 19:

Schroeder disagrees with Marlin’s characterization of the water surface width of 200 feet ata
poi_ﬁt 200 feet above the proposed discharge location. According to Schroeder, the channel of the
bayou is less than 70 feet,

RESPONSE 19:

TCEQ modeling staff recognized that the dimensions provided for Gum Bayou in the
application did not represent normal water level conditions. The dissolved oxygen model used to
‘evaluate the Marlin Atlantis White, Ltd. application was developed using water body width

dimensions measured from aerial photographs.

Executive Director’s Response to Comment Page 16
Marlin Atlantis White, Lid.
WQ0014570001



dimensions measured from aerial photographs.

COMMENT 20:
Schroeder and Tropical Gardens cxpressed concern that the height of the bridge across Gum

Bayou at FM 517 is not sufficient.

RESPONSE 20:

The permitting process is 1i111ited to controlling the discharge of pollutants into water in the
state and protecting the water quality of the state’s rivers, lakes and coastal waters. TCEQ does not
have jurisdiction to address bridge construction issues in the wastewater permitting process. Please
direct your concerns on this issue to:

Mr. William Babbington, P.E.

Galveston Area Engineer

Texas Department of Transportation

(409) 978-2505

Moreover, if Marlin’s permit is issued, the flow in the final phase will be 0.5 MGD. This

additional flow is not expected to significantly raise the level of water in Gum Bayou.

- COMMENT 21:

Schroeder expressed concerns over odor from Marlin’s WWTP.

RESPONSE 21:

To minimize the impact of odor, buffer zones may be used 1o separate WWTP’s from
neighboring prop erties.”? For a WWTP with the design proposed by Marlin, TCEQ’s rules require a
buffer zone of 150 feet.!* According to the permit application, Marlin owns all of the Jand Jocated

nside the required buffer zone.

230 TAC § 309.13(e).
330 TAC § 309.13(e).
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Odors may be dssociated with organic matter and the biochemical oxygen demand exerted on
the receiving stream. The draft permit al.so> requires advanced secondary trczalzt;nent. The draft permit
requires that the wastewater discharge contain a minimum of 4.0 mg/l dissolved oxygen so the
treated effluent will be adequately oxygenated when it is discharged. The draft permit also contains
operational requirements designed to help ensure the facility is properly operated and maintained.
Additionally, Marlin’s draft permit requires the treated effluent be disinfected by chlorinatioﬁ, whi éh

“will help control odor.
Anyone may contact  the TCEQ at 1-888-777-3186  or by e-mail at

complaint@TCEQ.state.tx.us to report a potential violation of Marlin’s permit or TCEQ’s

regulations. Complaints about the facility or suspected incidents of noncompliance W_ith the permit
or TCEQ rules may also be reported to the TCEQ Region 12 Office in Houston at (713) 767-3500.
Citizens may also gather data to show that a permittee is not in compliance with .T‘CEQ’_ rules.. For
more information on citizen collected evidence, please see

www. TCEQ . state tx.us/enforcement/complaints. himl

COMMENT 22:

Schroeder asked what remedies and recourse surrounding property owners have through
TCEQ.

RESPONSE 22:

Individuals may request a contested case hearing or reconsideration of the Executive
Director’s decision regarding the draft permit. Both of these options have set response deadlines. If
you need more information about the permitting process, please call the TCEQ Office of Public

Assistance, Toll Free, at 1-800-678-4041. Additionally, the permit will not authorize any invasion of
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personal rights nor any violation of federal, state, or local laws or regulations. Violations of personal
rights must be addressed through civil proceedings. Anytime anyone has a concern over any WW'TP
they may contact the TCEQ Region 12 Office at (713) 767-3500 or toll free at (888) 777-3186.

COMMENT 23.

Orvil and Glenda Barnes, Ina Barnes, Ray and Sherry Jones, Lorna Malone, Pam Williams,
Alison Rouse and Wanda Toole expressed concern over flooding of Gum Bayou.

RESPONSE 23:

The permitting process is limited to controlling the discharge of pollutants i11to state waters
and protecting the water quality of the state’s rivers, lakes and coastal waters. The draft pénﬁﬁ
includes efﬂ11é11t lii11its and monitor.ingreqﬁirements to ensure that the proposed discharge meets
water quality standards. |

COMMENT 24

The Sr. Citizens and Tropical Gardens expressed concern that it will be harmful for people to
eat fish from the bayou and for children to play in human waste. Similarly, Mary Dunbaugh stated
that Marlin’s propoéed WWTP will ad\}ersely' affect the recreational uses of Gum Bayou.

RESPONSE 24;

Ifthe Marlin WWTP is operated properly, the uses of the Bayou, including contact recreation :

l

and fish consumption, should be maintained. TCEQ’s rules, however, acknowledge that “[a]
designation of contact recreation is not a guarantee that the water so designated is completely fiee of
disease-causing organisms. ... BEven where the concentration of indicator bacteria is less than the

criteria for contact recreation, there is still some risk of contracting waterborne d:iseemes.”I4

" 30 TAC § 307.7(b)(1).

Executive Director’s Response to Comment : _ Page 19
Marlin Atlantis White, Ltd.
WQ0014570001



COMMENT 25:

The Sr. Citizens stated that their subdivision will be in danger of having impure water
because GGum Bayou a'nd Dickinson Bayou meet in the subdivision during high tf.des‘ Their concern
is heightened because there are alréady si gns up é‘bout human waste and nine peop f.e from Tropical
-Gm‘dl.ens have gotten infections from exposure to the Bayou.

Similarly, Wanda Toole asked if people would be subject to viral or bacterial infections if
raw sewage was accidentally discharged to Gum Bayou. |

RESPONSE 25:

The ED is unaware of warning signs regarding “htﬁnaﬂ waste” in the area, Nevertheless,
properly treated efﬂu.en‘t discharged from this facility would comply with regulations adopted to’
protect human heath and the.envirom'n ent. The‘dra‘ft permit also contains provisions to minimize the
risk of accidental discharge of raw sewage.

COMMENT 26

The Sr. Citizens expressed concern that Meu‘lj.'l;’s pfoposed site floods at high tide. Tropical
~Gardens stated that Marlin’s WWTP should be built above flood waters, and t].lat storm water should
be kept out of the WWTP. Similarly, the' individuals in Group 1 asked how floods will affect the
‘fa.cility, and Danny Rodgers asked what would happe.n if 2 hurticane b a.c‘lcs.wa.ter ﬁ:ém the Bayou
into the WWTP.

RESPONSE 26:

TCEQ’s rules require that either all treatment units at a wastewater treatment facility are.

constructed above the 100-year flood plain or that protective measures, which are satisfactory to the
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constructed above ﬂae 100-year flood plain or that prOteéti ve measures, which are satisfactory to the
Executive Director, are taken.”> In this case, in its aﬁplhation Marlin stated that the 1;1*01)osec1
wastewater treatment facility will not be located ébove the 100-year floodplain; howe\./er, the
chlorination equipment, blowers and all electrical controls will be installed on an elevated platform
above the 100-year floodplain and the treatment basins will be located so that the top of the treatment
units will be 1ocafted above the ]_'OO—year floodplain. These protective measures are satisfactory to the
Executive Director and should pi*otect the facility from a 100 year storm event.

COMMENT 27:

The Sr. Citizens and Tropical Gardens expressed concern that the prdposed WWTP will be a
package plant, and thus it will not be manned 24/7. Similarly, the individuals 111 Group 1 asked ifthe
WWTP would be manned 24/7 and if the operator would be State Ceﬁiﬁed. Bridget Long asked
where the operator would be located and how long it would take him to get to ;5116 WWTP in case of

an emergency.

RESPONSE 27:
TCEQ’s rules require owners to ‘employ licensed wastewater operators and the chief operator '
“of each facility i's required to hold a specific level of license based on the type of treatment and
permitted daily average flow. In this case, Malin’s pi‘oposed WWTP must be operated by an
operator holding a Category C license or higher.'® The operator must be ]ﬁresent at the faci]jty five
days per week and must be available by phone vor’ pager seven days per week, The amount of time

per day that the operator is required to be onsite is not stipulated in the rules and an operator is not

1530 TAC § 317.1(b)(4)(B)().
1030 TAC § 30.350(e).
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required to be onsite 24 hours a day.

COMMENT 28:

Tropical Gardens stated that “Gum Bayou is little more than a drainage ditch and is not deep

kx]

enough to handle 500,000 gallons of wastewater per day.

RESPONSE 28:

At the point of Marlin’s discharge Gum Bayou exhibits characteristics typical of a bayou.
Upstream of Marlin’s discharge point, Gum Bayou is no longer tidally influenced and narrows to a

ditch.

COMMENT 29:

Tropical Gardens stated that Dickinson Bayou is not deep in front of its subdivision.

RESPONSE 29;
TCEQ does not consider the actual depth of the receiving water downstream of the discharge

location in the TPDES permitting process.

COMMENT 30:
Tropical Gardens stated that the WWTP’s capacity should be 50% over the minimum.

RESPONSE 30:

The d.esigﬁ_ criteria used to properly size a wastewater treatment fao.i]‘ity is speoiﬁed in 30
TAC §317.4. As part.of the application p.focess, applicants are required to provide sufficient
justification of the ‘need. for the permit, if sufficient justification is not provided the Executive
Director may recommend denial of the application. The flow justification is based on a daily
wastewater flow of 100 gallons per person. In its app],ioati.on Marlin i].ldi()élted that the service area

would include approximately 1400 connections and would serve 5000 individuals. Marlin will not
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be authorized to constrvuot a WWTP with additional treatment capacity.
COMMENT 31;

The individuals in Group 1 asked what will happen 1f the system fails, and if there will be a
back-up system. Similarly, Lorna Malone asked if there would be a “State of the Art” backup
system.

RESPONSE 31:

Marlin will be required to minimize the possibility of an accidental discharge of untreated
wastewater. Fof example, Marlin must maintain adequate safeguar(iis to prevent the discharge of
untrea&d or inadequately treated wastes during electrical power fai]ures by means of alternative
power soufces , standby generators, or retention of inadequately treated wastewater. The WWTP will
be 1'equil“ed‘ to have a backup power source. It muéf havé at least two power sources in case 'f11e
electrical system fails.

The final deéigﬁ of the WWTP vwﬂl include details concerning the automated systems and
backup procedures. The design criteria i11,3.0 TAC Chapter 317 require maintenance and operation
sysfems for the facility;‘ however, this infoﬁnation is not required in the wastewater permit
application or the initial design of the facilit}}. Marlin must meet all design criteria in TCEQ’s rules.
COMMENT 32: -

The individuals in Group 1 asked “how the proposed WWTP would affect people who are on

wells?” Lorna Malone and Alison Rouse asked about the impact of the WWTP to people on private

wells.
REPONSE 32:

If the permit is issued, the discharge to surface water from Marlin’s WWTP should not have
Executive Director’s Response to Comment ) Page 23
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any impact on groundwater or private water wells. The effluent limits in Marlin’s draft permit were
designed to be protective of aquatic life and human health. Since Marlin’s discharge will be to
surface water, if it is protective of aquatic life and human health, it will also be prolective of
groundwater.

COMMENT 33:

Bridget Long asked what kind of disinfectant Marlin intends to use in the WWTP.

RESPONSE 33:
| The.draft permit requires that Marlin use chlorine to disinfect its effluent prior to diséhmrge.
Chlorination of the treated effluent is required for disinfection and to reduce pathogenic orgémisﬁm.
According to Marlin’s draft permit, the effluent must be chlorinated in a chlorine contact chamber
~and must have a chlorine residual of 1.0 mg/l with a minimum detention time of 20 minutes. The
chldérine residual must be monitored five times per week by grab sample in the‘ Interim I and Inteﬁ.m
I phaseé and daily by grab sample in the Final phase. |

COMMENT 34:

Ina Barnes expressed concern about the chlorine that is used to treat the wastewater entering
Gum Bayou. Similarly, Stephen Reckner stated the non-dechlorinated water will be very detrimental
to aquatic wildlife.

'RESPONSE 34:

If Marlin’s permit is issued, its discharge should not have a negative impact on aquatic
organisms. BPA has determined that Jong term exposure to chlorine concentrations above 4 mg/l
may produce toxic effects on aquatic organisms. Marlin’s draft permit limits the chlorine residual

(the amount of chlorine in the effltent when it is actually discharged to the receiving water) to 4.0
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mg/l aﬂer a minimum detention time of 20 minutes.

This chlorine concentration méy be found in the immediate area of the discharge, but aquatic
organisms should not be in contact with chlorine at this concentration for extended periods of time.
Therefore, the discjmrge from this proposed facility is not expected to have toxic effects on aquatic
orgmuﬁnm.

COMMENT 35:

Stephen Reckner stated that the “[M]etrics presented for Gum Bayou’s transects and depths

apiaear to be inaccurate and misrepresent that the bayou as full flowing and of much larger volﬁme |

29

than it truly is. TCEQ Hydrologists have described it as ‘fairly stagnant’.

RESPONSE 35:

TCEQ Modéling .Staff i‘écognized that the dimensions provided for Gum Bayou in the
application did not represent normal water level conditions. The dissolved oxygen model used to
evaluate the Marlin Atlantis White, Ltd. application was developed using water body wi'dth

dimensions measured from aerial photographs.

COMMENT 36:

‘Wanda Toole asked what would happen to the environment if raw sewage was accidentally
discharged to Gum Bayou.

RESPONRSE 36:

If Marlin’s WWTP is properly operated and maintained, there should not be a discharge of
raw sewage. If there was an accidental discharge of raw sewage, however, bacterial levels could

become elevated and dissolved oxygen could be depleted.
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COMMENT 37:

Wanda Toole asked who would run the WWTP, ensure that it was run properly and repaired
as needed.

RESPONSE 37:

If the permit is issued, Marlin will be responsible for providing a licensed'op erator that meet
the requirements of 30 TAC Chapter 30 (Occupational Licenses and Registrations), and for assuring
the wasteWater tlfezttjla ent facility is opera.ted‘ and maintain.ed propetly. In this case, Marlin’s proposed
WWTP must be operated by an operator holding a Catégory Clicense or higher,'” The operator must

’be present at tbe facility five days per week and must be available by phone or pager seven days per

week.

COMMENT 38:

Schroevder and Steph;-:n Reckner expressed concern over visual nuisance ﬁ‘oni Marlin’s
WWTP.

Schroeder expressed concern that the developer m.jay use ground water for its development.
Acoofding to Schroed ér, the use of ground water would be a serious issue because the developm cm
is in the Harris/Galveston County Subsidence District, where subsidence vi,s‘ an issue. T hé Sr.
Citizens also expressed C’oncerﬁ over subsidence and old data being used.

Schroeder stated that since the development will 1‘éSL11t in 110 acres becoming impervious
cover, the developer must provide adequate detention to alleviate flooding and non-point source
po].h'ltion‘

The Sr. Citizens stated that the site of Marlin’s proposed WWTP had been used for drilling

1730 TAC § 30.350(e).
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and drums were left. 'fhe Sr. Citj;ells asked when the site was cleaned up and if it was toxic.

The Sr. Citizens also asked why’the Health Department and Texas’Parks and Wildlife were
not asking questions. Danny Rodgers askéd why Texas City did not comment on the proposed
WWTP.

The Sr. Citizens and Bi‘idg@t Long asked why infections are occurring from the bayou.

Ina Barnes and Wanda Toole asked if the bayou Would.be dredged.

Stephen Reckner expressed concern that Marlin’s proposed WWTP will lower property
values.

Danny Rodges asked 1f the developer was going to 1‘ais¢ the land where the houses will be
buillt. |

Stephen Reckner asked if there had been “a hydrologic evaluation regarding the pumpiﬁg '
action of the tides dp;‘ilig low rainfall periods that will inventory Gun Bayou 'Witlitﬁe treatlﬁent
plants?”

The pelmitting process is intended to oonﬁ:ol the discharge of pollutants into water in the
state and to protect the water quality of the state’s rivers, lakes and coastal watevr‘s. TCEQ does not
have jurisdiction to address concemns such as those listed in Comment 38 above in the wastewater
permitting process.

CHANGES MADE TO THE DRAFT PERMIT IN RESPON SE TO COMMENT

No changes to the draft permit have been made in response to public comiment.

Executive Director’s Response to Comment : Page 27
Marlin Atlantis White, Lid.
WQ0014570001



Respectfully submitted,
Texas Commission on Environmental Quality

Glenn Shankle
Executive Director

Robert Martinez, Acting Director
Environmental Law Division

/:\CJH (:) a4 ‘LL(.\ { A {/\,"W\ I @QS’( (O A

Kdt’hy Hmn@“eys Blow\1 Staff Attm ney
Environmental Law Division

State Bar No. 24006911

P.O. Box 13087,.MC 173

Austin, Texas 78711-3087

(512) 239-3417

REPRESENTING THE

EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON ‘
ENVIRONMENTAL QUALITY
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Attachment A

SR. CITIZENS TROPICAL GARDENS

Bennett, Carl and Tom

Gutierrez, Betty

Brautigam, Kelly Hagan, Bobbie
Burrows, Linda Lewiski, Art, Janice
Coots, L.L. Long, Bridget
Dayton, Mr. and Mrs. Matthew Long, Dudley

Dayton, Tom and Carol

Pajaki, Dawn

Evans, Mason

Patterson, James

Garcia, Dione

Patterson, Janice

Garcia, Lynn

Sampson, Robert

Starz, Louis

- Griffith, Carl

4 Concemed Citizens

CITIZENS OF TROPICAL GARDENS

| Baier, Dee and David | Long, Emma
Bautista, Aljandro Long, Dudley
Bemal, Hillarie Mecher, Dorothy
Bond, L. David Mendy, Leond
Daniel, Gloria Miller, Jodie
Garcia, Diane Patterson, John
Gutierrez, Betty Rodgers, Danny
Hagar, Bobbie Starz, Louis
' Villonso, J.

GROUP 1

| Barneé, Orvil and Glenda

Rodgers, Danny

Bartistia, Alezandro

Sanchez, Pedro

Bryant, Mike

Sanchez, Rubu

| Fennelly, Jason

Spencer, Jesse

Kelley, Scott

Van Levlen, Captain Gary and Renée

| Kressley, John and Janet

| Wagan, Bobbie

Patterson, John

Williams, Pam

Perra, James and Linda
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