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VIA FACSIMILE AND FEDEX

~ LaDonna Castafiucla, Chief Clerk

Texas Commission on Environmental Quality
Office of the Chief Clerk (MC-105)

P.O. Box 13087 '

Austin, TX 78711-3087

Re: Chevron Phillips Chemical Company, LP
TCEQ Docket No. 2006-1728-IWD

Dear Ms. Castaniuela:

Enclosed for filing in the above-referenced matter are the original and 11 copies of Requester
I‘nends of the Earth’s Reply. Thank you for your assistance.

Sincerely, -

Carolyn Smith Pravlik
Counsel jor Friends of the Earth

cc: Mailing List
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REQUESTER FRIENDS OF THE EARTH'S REPLY

Friends of the Earth (FOE) files this reply to tﬁc responses of the Office of Public Interzst
Counsel (OPIC), the Executive Director, and Chevron Phillips Chemical Company LP (CPCC).
FOE is an environmental organization dedicated among other things to enforcing the -
 requirements of the Clean Water Act, 33 U.S.C. 1251, et seq. To that end, FOE has filed numerous
citizen suits under 33 U.8.C. 1365, on behalf of its members 1o enforce NPDES permits. See, e.g.,
Friends of the Earth v. Laidlaw Environmental Setvices, FInc., (TOC), 528 U.S. 167 (2000); Friends
of the Earth v. Chevron Chemical Co,, ED. Tex, Civ. Nos. 1:94CV434, 1:94CV580 Al fo0
frequently during the course of an action to enforce an NPDES permit, the permittee seeks to have

its permit relaxcd in order to avoid having to comply. This is exactly what CPCC did here.

In 1994, FOE sued Chevron Chemical Company, the predecessor to Chevron Phllllps
Chemical Company, to cnforcc the total suspcnded solids (TSS) limitations in its permit and 1hat

lawsuit continues today, Friends of the Earth v. Chevron Chemical Co., E.D. Tex., Civ. Mos,

1:94CV434, 1: 94CV5 80. Chevron admits, as was proven during the course of the lmgatnon that -

Chevron was unable to comply with its TSS limitation during storm events. Otherwise, it was

generally able to comply with its TSS limitations

The federal court found that Chevron informed both state and federal agencies that it had
designed its upgraded wastewater treatment plant (WTP) to handle a 5-year, 24-hour storm event and
that the upgraded WTP, as constructed in November 1994,

was able to meet the 5-year, 24-hotr



, Received: Jan 29 2007 02:37pm
JAN, ’-29‘07;(MON) 15:31 TERRIS, PRAVLIK & MILLIAN TEL:202 2§9 6795 P.004/013

storm.” Findings of Fact and Conclusions of Law, p.14.# However, the Court found that, in fact,
the upgraded WTP is improperly designed and is unable to meet the TSS limits during stonhs less
significant than the S-year, 24-bour storm. Id,p. 16, |

In August 2001, CPCC was granted a change in its TSS limitation. The limitation was
changed from a load limit to a concentration limit, This change had the effect of relaxing the T3S
limitation.

In September 2002, CPCC violated the new limitation during a étorm event of 4,8 inches.
It informed TCEQ thar the violation was due to an accumulation of solids in the Cube Pond segment
of its treatment facilities. Letter from CPCC to TCEQ, dated October 17, 2002.Y CPCC explained
that the solids we're scoured ont of the Cube Pond during the storm and cased an excessive amount
of TSS in its discharge. CPCC later determined that the violation would be remedied by CPC(C’s
instituting a regime of regular solids removal from the Cube Pond. However, based on this violation,
CPCC sought another relaxation of its TSS limitations, which was granted for the daily maximum
TSS limitation by the Executive Director.

After in,stitutf;ng its solids removal regime, CPCC sampled its discharge during a storm on
June 19, 2006, that produced approximately 7.2 inches of rainfall. The resulting TSS measurement
was only 45 mg/l of TSS. The significance of the rainfall is that it was almost equivalenf to the 7.3

inches of rain produced by & 5-year, 24-hour storm event, the event for which CPCC represented to

YA 5.year, 24-hour storm in Orange, Texas, involves a rainfall of at least 7.3 inches. See Findings
and Conclusions, p. 14. ' o

¥The federal couft’s Findings of Fact and Conclusions of Law were attached as Exhibit 1 to FOE’s
hearing request,

YThis lerer was auachcd to FOE’s comments as Enclosure 2.
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the Commission, EPA, and the federal district court that its treatment facilities werc'dcsigned.
Moreover, the resulﬁ'ng TSS was well below the more stringent TSS limitation of 127 mg/l that
CPCC seeks to have relaxed.

Fallowing notice of the Executive Director’s decision to relax the TSS limitation, FOE filed
a timely request for a hearing. FOE challenges the relaxation of CPCC’s TSS limitation as an
impermissible backéliding of the limitation in violation of 40 C.F.R. 122.44(1).

In each of their responses to FOE’s request for a contested case hearing, OPIC, the Executive
Director, and CPCC contend that FOE's request for a hearing should be denied, not because it lacks
merit, but because FOE lacks standing to contest the violation of the regulations. They do sa in spite
of the fact that the federal district court found that FOE on behalf o_f its members had standing, to
enforce CPCC’s permit. This is the typical diversion that agencies and permitholders utilize in order
to deflect attention from their violation of the Clean Water Act when citizen’s att-cmpf to challenge
the violation. As a result, backsliding and other violations of the Clean vWatar Act afe routinely
sanctioned or ignored because citizens do not have the resources to pursue cases that focus on
procedural issues rather then on the uplawful conduct, Consequently, not only is the Clean Water
Act violated and its long-overdue goal of zcro-dischargc further delayed, but the very imponant
citizen participation requirement of the Clean Water Act is effecﬂvely nullified.

In addition to the materials previously provided regarding FOE’s standing, FOE is providing -
the testimony providéd by its members in the federal court case that underlies the court’s findings
with regard to FOE’s standing and the summary of the testimony as presented in FOE’s proposed
ﬁndir;gs of fact to the federal court, It is clear from all of these maiterials and those previouasly

. submitted that FOE's members are affected persons with an interest in the waterways affected by
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CPCC’s discharges. Their interest in the quality of the receiving waters may not be unique as to all
other persons, but it is not an interest held by the general public, Furthermore, they have a strorig,
unicjue interest in protecting the reiicf that they stand to be awarded by the federal aistriot court due
to its finding that CPCC is liable for violating its permit. Obviously, the relief will be more
significant the more stringent CPCC’s TSS limitation is. When the federal district court has found
that FOE and its members are adversely affected by CPCC’s TSS discharge and have standing to
enforce the TSS permit limitations due to their interests in the receiving waters affected by CPCC’s
TSS discharge, it would be illogical for this Commission to deny FOE the opportunity to challenge
* the Executive Director’s decision to relax that very same TSS limiration,

The Executive Director’s Response to Hearing Request (hereafter “ED Response”) identified
a number of issues that shonld be considered in the contested case in the event that a hearing was not
denied on sténding grounds. FOE agrees that these issues should be considercd‘ On the other hand,
the Executive Director identified a number of issue that should not be. approved for a hearing, FOE
responds with regard to each of these issués belo‘w using the issue number syétcm utilized by the
Executive Director. To the extent that an issue is a lggal one, FOE urges the Commissioﬁ to decide
the issue in its favor for the reasons set forih in its comments, its request for a contest case hearing,
and the discussion below. |

Iasue #3: “Whether the anti-backsliding exception can be used when an applicant’s
treatment facilities are inadequate”

40 C.F.R. 122.44(1) prohibits the issuance of an NPDES permit with an effluent limitation
that is less stringent than the effluent limitation in the prior permit, except under very Limited

circumstances. Backsliding cannot be justified under 40 C.E.R. 122.44(1) where the applicent’s
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treatment facilities have been adjudgéd to be inadequate, és is the case here.

The Executive Director recommends that Issue 3 not be referred because it “raises a question
of law or palicy.” ED Response, Issue #3,

FOE; agrees that Issue #3 is an issue of law or poliqy. However, FOE does not agree that the
issue is ‘inapplicable to this case as the Executive Director claims, The adequacy of treatment
facilities is relevant to every request for relaxation of a permit limit under 40 C.F.R. 122.44(]).
Otherwise, it would be impoésible to assess whether any claimed “material and substantial
alterations” to the facility justificd amore Jenient limitation when a properly designed end operaied
treatment facility may be able to satisfy the permit limitation regardless of the ciaimed “material and
substantial alterations.”

Presumably, the Executive Dircotor s relying on 40 C.F.R. 122.44()(2)(E) and 40 CFR,
122.62(a)(16), when he states without citation or rationale that the adequacy of treatment facililies
is only an issue in one exception to backsliding that is not applicable here, See ED Respanse, [ssue
#3. These provisions do not support the Execurive Director’s po sition. Instead, they merely provide,

" in different contexts, that, if there is no other basis for bnckslidihg, backsliding is permissible if the
penmittee has installed and operated proper treatment facilities and is still unable to meet the
‘imposcd permit limitation. These provisions cannot be read to support the Executive Director’s
claim that backsliding is pcrﬁlissible under the other exceptions regardless of the adequacy of the
treatment facilities.

Both the Executive Director and CPCC acknowledge the need to examine the compliance
history of the facility fof purpoécs of determining whether backsliding is justified, ED, Response

to Comment 1; CPCC Respohse, p. 11 (“An applicant must meke a demonstration that it has a strong
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record of compliance”). Indeed, 30 TAC § 60.1(a) compels the consideration of compliance history
in amending or modifying permits. CPCC does not have a strong record of compliance during
significant rainfall events. CPCC admits in its application for a permit amendment that it “has had
continuing difficulty complying with the daily maxﬁmun TSS [imits because of the large amount of
storm water runoff that is | periodically discharged from Outfall 001.” Permit Application, .
Attachment 1 (“Permit Amendments”). CPCC’s compliance record during significant rainfall events
shows repeated violations. See Findings of Fact, p. 18. The fact that the number of violations is not
significantly higher is due to the fact that si _gniﬁc*;ant rainfal] events and monitoring days do not often
coincide,

Since CPCC violates its TSS limitation during significant rainfall events and the federal court
has determined that the canse of such violations is the inadequacy of CPCC’s treatment facililies
(Findings of Fact, pp, 14, 16), CPCC cannot demonstrate and the Commission and Execulive
Director cannof find that C?CC nhas a strong compliance record in storm events that will be
jeopardized by the “matcri#l alterations™ to the I'"acility. and thus justify relaxation of the ’]'SS
limitation.

The Commission should therefore decide that CPCC’s inadequate treatment facilities create
a compliance history that does not justify backsliding. Alternatively, the Commission should refer
this issue, together with an interrelated issue, Issue #8, regarding the adequacy of CPCC’s treatment
facilities, to SOAH.

In the alternative, the Commission should decide that backsliding is not justified in spite of
alterations fo the facilities since CPCC was éble to meet the permit limitation it seeks to have relaxed

by a wide margin with the “naterial alterations” to its facility. As discussed above, in June 2006,
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well after the alterations to its facility, CPCC sampled its discharge during a storm almost equivalent
to the 5-year, 24-hour stoxrm for which its treatment facilities were designed. The sample produced
a TSS daily maximum value of 45 sg/l, This is well below the more stringent permit limitation of
127 mg/l. Accordingly, the alterations to CPCC’s facility upon which it based its request {or
relaxation of the TSS !irm'fation do not justify relaxation of the TSS limitation. |

Issue #4 «Whether the anti-backsliding exception can be used when an applicant fails to
' " follow rudimentary hest management practices (BMFP)”

The Executive Director states that this is an iSSllt;: of law or policy that hés no application here
be-cause “[t]he Applicant’s ability to follow BMP's is ot a factor in determining the applicability
of the backsliding exceptions.” ED Response, Issue #4. As with Issue #3, backsliding cannot be
justified unless the permittee is taking all reasonable steps toward compliance with the more
stringent limitation. Otherwise, it would be impossible 10 assess whether the alterations in the
facility justify relaxation of the limitation. | |

Fﬁrthcrm'ore, as addressed above, the Commission’s regulations require consideration of
coinpliance history in making decisions xegarding permit amendments olr modifications such as those
sought by CPCC. The regulations expressly require consideration of the opcraﬁon and maintenance
of the regulated facilities and sources in relationship to the discharge of pollutants. 30 TAC §60,2(a)
and (c)(2)(G)-

Issue #5: “Whether the changes to Applicant’s facility result in an increase of TSS
' concentration in the storm water discharged through Outfall 001”

FOE has taken the position that in order to qualify fora backsliding, exception, the changes
relied upon for backsliding must malke it more difficult to meet the current, more stringent permit

limitation. In conjunction with that position, FOE has shown that the changes to CPCC’s facility
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do not make it more difficult for it to meet the current permit limitation and therefore backsliding

cannot be justified. The Executive Director and FOE agrcé that this is an issue for hearing, CPCC

claims that this is not an issue for hearing because it is undisputed that the alterations to the facility

changed the ratio of the facility controlléd under the OCPSF guidelines compared to the rafio
controlled under BPJ; therefore, it is a purely legal issue as to whether backsliding is pcrmissihlg
when these proportions are altered. CPCC Response, p. 10. CPCC also argues that FOE has
erroneously argued that backsliding is not permissible for BPJ limitations. /4., p. 9.

A change in the proportion does not antomatically permit backsliding. Under 40 C.F.R,

122.44(1)(2), the general rule is that backsliding is not permitred when the basis for regulation shifts

from BPJ to effluent guideline, FOE has argued by analogy that backsliding is likewise not
permissible when the shift is from effluent-guideline-based regulation to BPI regulation, Since such
a shift in the basis for regulation is not an automatic reason for backsliding, one of the exceptions

must be satisfied. Accordingly, the changes or alterations at CPCC’s facility, regardless of the

resulting regulatory basis, must make it sufficiently more difficult for CPCC to comply with the

 current permit limitation so that relaxation of the limitation is justified.

FOE has shown that the changes or alterations to CPCC’s facility upon which it sought
amendment of the TSS limitation make it less, not more, difficult for CPCC to corﬁply with its
cuxrént TSS limitation. Therefore, regardless of regulatory basis, bacl{sliding isnot jus:jﬁed. Since
the Executive Director appears to have allowed the backsliding on the basis of the shift in thé
regylatory basis alone and not on thie basis that the alterations will make it sufficiently more difficult

for CPCC to comply so that backsliding is justified, the Executive Director’s decision violatey the

anti-backsliding regulations.

P.010/013
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Issue #6 “Whether the Applicant's use of the rice gates should be considered when
setting the TSS permit limits”

Two of the plant changes upon which CPCC bases its claim of “material change or
alteration” relate to waters that are contained by the rice gates at the facility during storm evens.
The rice gates act as a storm surge tank so that all of the storm water tributary to the gates is held
back from the wastewater treatment plant during storm events, The Executive Director claims that,
in setting the relaxed TSS limitation, hie was not required to consider the use of the rice gates. LD
Response, Issue #6. He further claims that this issue does not raise an issue of fact and therefore
should not be referred to SOAH, Ibid.

FOE agrees that this is an issue of law. However, FOE strongly disagrees thai the issue is
“not relevant 1o the Commission’s decision on the application,” as the Executive Director claims,
The relaxed TSS limitation is based on best professional judgment (BPJ). BJP requires
consideration of the treatment and management practices employed at the facility. - While the
Executive Director is correct that the permit cannot include a requirern,cntk that the rice gates be
employed, the Executive Director is incorrect in suggesting that the rice gates are “not relevant and
material” to establishing 2 permit limit based on BJP, The consideration of treatment and other
control facilities is mandatory in establishing a BPJ-based effluent limit. 40 C.F.R. 125.3(d).
Accordingly, the Executive Director should h‘aVc considered the effect the rice gates have on the
volume, quality and proportion of flow during storm events iﬁ setting a BPJ-based effluent
limiration.

To the extent that the Commission detenninés that backsliding is justified under the

circumstances here, the Commission should requixe that the rice gates be considered in setting a BPJ
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~ effluent limitation for TSS.
Issue #8:  “Whether the Applicant’s treatment facilities are inadequate”
The Executive Director recommends that Issue #8 not be referred to SOAH because it “is not
relevant and material to the Commission’s decision on the application. TCEQ sets the permit limits
and it is the responaibility of the Applicant to meet those limits.” As explained above in reply to

Issue #3, the adequacy of the applicant’s treatment facilities is integral to the issue of whether

Ejf:
arolyn Sini
Terris, Pravlik & Millian, LLP
1121 12th Street, NW.

Washington, DC 20005-4632
202-682-2100

backsliding is justified,

Counsel for the Requester Friends of the Earch

Janvary 29, 2007
CERTIFICATE OF SERVICE

] hereby certify that on January 29, 2007, the foregoing was filed by facsimile transmission
with the Office of the Chief Clexk, that the original and eleven true and correct copies of the
foregoing was deposited for two-day delivery with FedEx and that a copy of the foregoing was
served on all persons on the attached mailing list via first-class, postage pre-paid mail,

OWOS‘J:%M} Ll .

Carolyn Shfith Praviik /
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Earl Geis ‘

Chevron Phillips Chemical Company, LP
P.0O. Box 7400

Orange, Texas 77631-7400

FOR THE EXECUTIVE DIRECTOR:
Paul Tough, Staff Attomey

Texas Commission on Environmental

Quality Environmental Law Division,
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P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax; (512) 239-0606

Michael Sunderlin, Technical Staff
Texas Commission on Environmental
Quality Water Quality Division, MC-148
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Austin, Texas 78711-3087

Tel; (512) 239-4523

Fax: (512) 239-4114

FOR PUBLIC INTEREST COUNSEL:
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Texas Commission on Environmental
Quality Public Interest Counsel, MC-1 03
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Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377
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Ms, Jody Henneke, Director
Texas Commission on Environmental
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- Office of Public Assistance, MC-108
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Tel: (512) 239-4000

Fax: (512) 239-4007
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Texas Commission on Environmental
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