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Austin, Texas 78753

Re:  TCEQ Docket No. 2006-1831-WR; Reply of the Brazos River Authority to
Responses on Hearing Requests for Water Rights Permit No. 5913

Dear Ms. Castafiuela:
Enclosed for filing in the above-teferenced case is the Reply of the Brazos River Authority
to Responses on Hearing Requests. Please return a file-stamped copy to me in the enclosed postage-

paid envelopc

Thank you for your attention to this matter.

Smcez;ely,

Douglas Caroom

Enclosures

cc! All Parties of Record
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FOR WATER RIGHTS §
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PERMIT NO. 5913 ENVIRONMENTAL QUALJ

REPLY OF THE BRAZOS RIVER AUTHORITY
TO RESPONSES ON HEARING REQUESTS
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COMES NOW the Brazos River Authority (BRA) and files its reply to Responses
to Hearing Requests filed by the City of College Station, the City of Bryan, the Executive
Director and the Office of Public Interest Counsel, and would show the following:

L. INTRODUCTION

The City of College Station (“College Station” or the “City”) seeks authorization,
pursuant to Texas Water Code § 11.042(b), to reuse its groundwater based wastewater
effluent retum flows, even though it has no current or planned use for the water. The
proposed diversion point is approximately at the point that the Brazos River enters the
Gulf of Mexico — a point at which the salinity level renders the water unsuitable for
almost all beneficial uses. Thus, College Station’s suggestion that it could only 1mpact
users who divert further downstrearn (in the middle of the -Gulf of Mexico?) does not
merit serious copsideration. - '

What College Station is arguing, essentially, is that no one can have any interest
in their application because they seek only to divert privately owned groundwater based
discharges — a proposition that is plainly incorrect,

Quite to the contrary, because College Station seeks to establish a superior right,
outside the state’s system of appropriative water rights, its application and the proper
admunustration of any right recognized in response to it, is 2 matter of potential concern
for every water right holder and every water user downstream of College Station’s

discharge point,
0.  BRA STANDING

BRA holds water rights to eleven reservoirs in the Brazos River Basin, including
one that i3 located downstream from College Station.! BRA is authorized to operate

" Allens Creek Reservoir, while not on the main stem of the Brazos River, derives most of its water supply
from “scalping” Brazos River flows. Thus, it will be impacted much in the same fashion as a downstream

reservoir on the main stem.
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those reservoirs as a system and makes deliveries of water to numerous purchasers at
diversion points downstream from College Station’s discharge.

Both the Executive Director and Office of Public Interest Council (OPIC)
recognize that BRA is affected significantly differently than the general public and has
standing to contest the City’s application. The Executive Director notes specifically that
BRA has an interest in making sure that its deliveries get to its downstream customers
without interference from College Station’s sought after bed and banks authorization.

OPIC additionally, and properly, notes that BRA is a governmental entity, the
statutory authority of which relates to conservation and beneficial use of waters of the
Brazos River Basin, both groundwater and surface water. Pursuant to Commission
Rules, this interest also may be sufficient to qualify BRA as an affected person. 30 TAC
§ 55.256(b).

The City contests BRA’s standing, primarily because jts application involves
rense of privately owned groundwater based effluent, in which the City argues BRA has
no interest. The argument is plainly an illogical legal fiction.

The City’s claimed privately owned water is unavoidably commingled with state
water to which many others, including BRA, have claims. Siace the City is asserting a
superior right to its “privately owned” water (and the Executive Directors seems intent on
recognizing it, even under a plainly fictitious application), establishing appropriate
conditions to ensure proper accounting for state water and the applicant’s water are a
matter of interest to every water right holder in the basin. Siomlarly, establishing
appropriate environmental flow requirement for the City’s bed and banks authorization is
a matter of concem for every water right holder that is, itself, subject to environmental
flow requarements. :

. OTHER PARTIES

OPIC recogpizes that Wellborn Special Utility District (Wellborn) qualifies as an
affected person, entitled to contest the City’s application. The Executive Director does
not. The Executive Director asserts that Wellbom’s interest in diverﬁng water supplied
by BRA for diversion downstream of the City’s discharge point i3 not a Iegally sufficient
Interest and that it should be protected by BRA.

BRA believes that Wellborm’s interests are sufficient to support party status.
Commission rules do not require that an affected party be a water night bolder.
Wellborn’s interest in being able to divert water free from controversy, contest, or
potential liability” is distinctly different than the interest of the general public.

¥ The Commission’s Notice of the City’s application plainly states, “If this application 13 granted, unlawful
diversion and taking of such water in transit may result in administrative penalties, criminal penslities, or
the applicant may elect to pursue private civil remedies as provided by law.”
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Additonally, BRA camnot be relied upon to protect Wellborn’s interest in the
contest hearing; nor should BRA be obligated to do so. The City has protested BRA’s
pending System Operation Permit application — a major and complex application that is
intended to provide a very substantial and needed futare water supply for the Brazos
River Basin and associated coastal basins. BRA is actively engaged in negotiating a
settlement with the City that would result in the mutual withdrawal of protests to each
party’s pending application. If those negotiations are successful, BRA intends to
withdraw its protest — not because the protest is weak or groundless, but because far more
15 at stake for BRA in the System Operation Permit application. If this occurs, Wellborm

- will need to represent its own interest in the City’s application and BRA cannot be relied
upon to do so.

Iv.  CONCLUSION

BRA requests that the Commission recognize its status as an affected party and
direct that a contested case bearing be held on the basis of BRA’s protest. BRA also
requests that Wellborn and any other water right holder or user downstream from the
City’s point of discharge desiring to participate be granted party status.

Respectfully Submitted,

Douglas G. Caroom

State Bar No. 03832700
BICKERSTAFF HEATH
DELGADO ACOSTA, LLP
3711 S. MoPac Expressway
Bulding One, Suite 300
Austin, Texas 78746

(512) 472-8021

(512) 320-5638 (FAX)

ATTORNEY FOR BRAZOS RIVER
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CERTIFICATE OF SERVICE

I hereby certify that on this g % day of October, 2009, a true and correct
copy of the foregoing document was filed with the Texas Commission on Environmental
Quality’s Office of the Chief Clerk and a copy was sent by first-class ail, electronic
mai), or facsimile to all persons listed below.
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Jim Mathews Cﬁ “«% %
Mathews & Freeland, LLP DER R el o
P.O. Box 1568 o 7 5E2C

.  — H o=
Austin, Texas 78767-1568 0 5 ';;g;gg
Leonard H. Dougal S = <70
Jackson Walker LLP = ¥ 5=
100 Congress Ave., Suite 1100 moE F

Austin, Texas 78701-4072

Robin A. Melvin

Graves Dougherty Hearon & Moody
401 Congress Ave., Suite 2200
Austin, Texas 78701-4071

Shana L. Horton

Staff Attomey

Environmental Law Division

Texas Commission on Bnvironmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Kyle Lucas

TCEQ Alterative Dispute Resolution
MC 222

P.0O. Box 13087

Austin, Texas 78711-3087

James Murphy

TCEQ Office of the Public Interest Counsel
MC 103

P.O. Box 13087

Austin, Texas 78711-3087
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Bickerstaff Heath Delgado Acosta LLP
A Registered Limited Liability Partnership

BICKERSTAFF HEATH

3711 S. MoPac Expressway
Building One, Suite 300
Austin, Texas 78746
Telephone: (512) 472-8021
http://www. bickerstaff.com

The information contained in this facsimile is privileged & confidential. It is intended
only for the use of the individual or entity named below. If you have received this
transmission in error, please notify us by telephone collect and return it to s at the

above address. Thank you.
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James Murphy (512) 239-6377
Kyle Lucas (512) 239-4015
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