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TCEQ DOCKET NO. 2006-1833-DIS

APPLICATION BY BEXAR § BEFORE THE TEXAS
METROPOLITAN WATER § COMMISSION ON T
DISTRICT FOR AUTHORITY § ENVIRONMENTAL QUALTTY
TO INCREASE IMPACT FEES §

BEXAR METROPOLITAN WATER DISTRICT’S
REPLY TO THE EXECUTIVE DIRECTOR’S REPLY
CONCERNING THE EXECUTIVE DIRECTOR’S MOTION TO REMAND

TO THB HONORABLE GENERAL COUNSEL OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW the Bexar Metropolitan Water District (“District™), applicant, and files
this Reply to the Reply filed by the Executive Director conqémmg the Executive Director’s
Motion to .Rcmand. The District would respectfully show the following.

L, DISCUSSION.

On Mafchil, 2007, the Chief Clerk notified all partics that the District’s impact fee
application and all ﬁliﬁgs related thereto were being placed on the Commission’s April 25, 2007
Public Meefing agenda, Responses to R@qlmsts for Hearing were therefore vcylue on Mondﬁy,
Apnil 2,

Late in the aftemoon on Friday, March 30, the undersigned rccci\./ed the Bxecufive
Director’s Motion to Remand, asking that the District’s application be taken off of the April 2'5‘
agenda. That Motion to Remand set forth a single ground upon which remand was requestédi1
the fact that the District was delinquent in payments to the Commission in the amount of
$291.38. |

The District paid that amount on Monday, Apn] 2. This removed the sole basis for the

Executive Director's Motion to Remand.
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Accordingly, the Disﬁict proceeded to file its tesponses to the Requests for Hearing., as
well ag an oppo&mon to the Motion to Remand, On the question of the remand, the District’s
position was. sunple the delmquenoy, a de minimis amount in any evcnt was pmmpﬂy p:a.:d
when notxced no reason rernained to delay the proceedmgs and any such delay would not only

" be unnecessary but would be contrary to the pubI o mtcresL masmuch as the point of the

District’s 1mpact fee apphcat]on is to spread thc costs of new dewlopment faxrly by making sure

“tha,t ﬂuose who are engagmg 1n new developmcnt pay their fa,ir share of the expcnsc of prov1d1ng
water {0 dev&lopmg areas.

a " Late int the aftermoon ;m Monday, 'Apn‘l 2, the unde'rsignéd reéeivecii‘ ak séooﬁd document
from the Bxecutive Director on the iiéﬁ.iiand issue. This. sécbnd docwnent,’thé“ ;‘Exacutive
Director’s Reply to Applicant’s Response to the Executive Director’s Mofion t6 Remahd : begm
with an aolmowledgcment that the $291.38 delinquency had indeed been paid. But then il
continued as follows; “[T]he Exccutxve Dlrector contmues to request that this apphoabon be
removed from the April 25, 2007 Agcnda and remanded to the Exem’cxve Dlrectox to allow
‘additional time to review the apphcauon,“ Executive Dn*ecior s Reply at 1.

In other words, the orlginal issue had been fixed, but now a brand new xssue‘ has b.een put

« forth by the Executxva Director — a need for more time to review the Dls‘trmt 8 impact fee
- application.

This is hard to wderstand, First, if rcmahd was needed to give the ‘Biééu-tivélbifeotor

 “additional time to review the application,” Wb.y%\z}as that péasbi@ hot:statcd-if:x the initialiMoﬁon
to Remand?

Second, the Execu'tiv;s Directot has tiad the District’s appﬁc,ation for a:hnost 2 yeaf. fo thc.

Exeoutive Director’s Response to Hearing Requests, also filed on April 2, the Bxecutive Director
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acknowledges that “[t]he District’s applica‘;ion was declared administratively complete on May
2,2006.” Executive Director’s Response at 2 (see Exhibit A).

Third, not only ’has the Executive Director had almost a year’s time to review the
‘application, the Executive Director’s staff has thoroughly analyzed the application and, as the
Executive Director also acknowledges as a matter of public record, the Executive Director’s staff

has recommended to the Commission that the application be approved. Id. at 2 (see Exhibit A).

The Executi{re Director did not modify that recommendation in his filings of | yestefday
afternoon,

These facts make it very difﬁgult to sce»the-validity in the Eleecutivc Director’s last-
minute ‘addition to its remand argument, i.e. that the Executive Director needs more time to
review the application.

The Executive Director’s reply cites not a single factvin support of the assertion that the
Executive Director now, for some reason, needs more time to review the application for which
bis staff has already issued a favorable recommendation.' All of the facts that have been
established, as addressed above, point to the conclusion that the Executive Director has had
ample time to review the application and that his staff has used that time to issuc a favorablé
assessment of it.

The Distrct respectfully submits that the Jast-minute request for paore time appears to
have been rajsed in an effort to fcvive the prior attempt to derail these proceedings, which prior
attempt was based on z “problem” that had quickly disappeared. Why the delay is sought is not
clear (and pﬁnciplés of due process would cértainly dictate that the applicant be givén notice of
why the Executive. Director now seeks to “re-review” the appﬁcation)\ But what is clear is that |

the Executive Director has not stated any valid basis upon which {o obtain it.

"'Nor does the teply cite any legal basis, other than the general provision set forth in 30 TAC § 10.4.
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I CONCLUSION.
The public interest would not be served by femovizug the District’s application from thc
Apnl ?5 agcnda bccause action on the application is needcd so that the costs of development in
tbg‘Dmmct’s_semce area can be assessed in a more equitable manner.  The administrative
‘. process by whioh thé Distﬁct’g application will be assessed shonld proceed without- delay —

pamculally where the de]ay that is sought is Jushﬁcd neither by the facts nor by the law;

‘The District respectfully requests that the Executive Director’s Motlon to Remand be

dertied, and that the District’s apphca,tmn be retained on the Apnl 25, 2007 agenda.

‘Réépcctft.llly submitted,

CLARK, THOMAS & WINTERS, -
A Professional Corporation

gy; W@W

Celina Romero ~— .
State Bar No. 17223900
Don C. Lewis ;
State Bar No, 12275600

300 West 6" Strest, Suite 1500 (78701)
- P.O. Box 1148, s

Austin, Texas 78767

(512) 472-8800

(512) 474-1129 — Fax

COUNSEL FOR BEXAR METR()POLITAN
 WATER DISTRICT
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" EXHIBIT A

(EXCERPT FROM EXECUTIVE DIRECTOR’S .
RESPONSE TO HEARING REQUESTS, FILED APRIL 2, 2007)
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TCEQ DOCK’ET NO. 2006-1833-D18

APPLICATION DF BEXARMET
WATER DISTRICT -

§ BEFORE TH R
. §
FOR APPROVAL OF IMPACT FEES ~ §
§
§

TEXAS COMMISSION ON
IN BEXAR, MEDINA, ATASCOSA

AND COMAL COUNTIRS, TEXAS ENVIRONMENT AL QUALITY

T I

EXECUTIVE DIRECTOR'S RESPON SI-TO-

HEARING REQUESTS

The Bxecative Director of t(he
("Commission™ or “TCEQ”) Glcs the Bxcoutive Dircetor’s Response
humerous protestants concerning the application by Bexar Melro
District) for approval of impact fees in Bexar, Medinn, Atuascosa

. For the reasons vat forth below, the Bxeoutive Director recommmends that
the hcaring requosts fiom Roy J. Brown, Customer, Ropsld J. Freeman,
Inc., Developer; Jeff Buell & Prugk J. Sitterle, Ir., for Sitter]
for NRP, Developer; John Carlton, on behalf of Standard Pacific
Developer, and deny the hearing - requests from Deplse | Ingledu
Gonzales, Customer; Mack & Sylvia Mentel, Customer; Mark & Wendy Dickey,
Sue Wilson, Customer; Monte B Lloyd, Customer,

- Customer; Pauline 1. Perry, Customer; Ester
Customer; Su & Tenny Yim, Custonier: Martha
San Antonio, Assoeiating, Becky Oliver, on b
Association G.C. Gale, Jr., Vice-President of Timberwood Pa
behalf of Timberwood Park, Association,

I BACKGROUND

Texas  Cammission o Buvironmental Quality
lo Hearlng Requests by
politan Waler District (the
and Comu! Counties, Texas.
the Commission grum¢
represenling Biterblue
e Homer, Developer, Dan Markson
Homes of Texas, L. P,
e, Customer, Guadalupe
Mar(ha Eurey,
R.D. Bilbrey, Customer, Rhonda Childs,
Catral, Customer; Diante & Ken Joaquin,
Mangut on behalf of The Real Es(ate Counci] of
ehalf of Greater San Antonio Builders Association,

% Devolopment Company, on

The Diglriet s requosiing Conumission approval 1o ]ovy' lmpact (ees of $2,556 equivelent

single-lamily comeclion (“ESFC") Tor new connections to (h
the service areas of the District, Revised documentation a
teceived by the Conumission supparting & reduced impact fee of $2,276.

The Districl provides water servica 1o fifteen separate, vion
been grouped into five general areas in Bexar, M edina, Atascosa
encompassing approximaicly 27).98 square miles and sy
residential ESFCs and 59,692 omployee ESFCs, In 199
in six different amounts specific to the areas within the Di
BSFC for water. One residential ESFC is defined as tl

© Waler system within or near all of
"d Capilal Tmprovements Plap wore

~contiguous service arcas which have -
,» ahd Comal Coundes,
ving over 325,000 customers or 78,180
7, the Commission approved impact fees
strict, ranging from $300 1o $1,068 per
1e typical consumption by one single

04/02/2007 HUN 15.37 [TX/RX NO 9382] ooz
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[amily bousehold with & S/8 inch waler meler. An employse ESFC js equivalent to 25% of 4
residential ESFC and describes water use al u place of employment, The five yencral sorvice
areas are knowr as Castle Hills, Hill Country, Northerst, Northwest, and Southside, The District
does mot providc wastewater rebtmeni or services,

The Districl has represented thu( its inteal is (0 [ingnce water supply (acilitics with impact fee
revenue [rom new development. The Districl’s application has boen reviewed by st in (he
TCEQ Utilities & Districis Section, Waler Supply Division. The Bxecutjve Director’s current
recommendation, based on (he informaton availablc lo the Bxecutive Director at this time, is for
~ the Commission to approve the District’s yequested impac( fec amounts [or water. See Exhibit A
(January 31,2007 (echnjoal memorandum), v

~

IS
o
o

. PROCKDURAL HISTORY

On May 1, 2006, the District filed an application with the Commission requesting
authority to adopt and impose an impact fee. The Disbicl's application was declared
administratively complele on May 2, 2006, Notice of this application was published in the San
Antonio Express News. a newspaper of general circulation in Bexar, Medina, Atascosa, and
Comal Counties, Texas, once 4 week for two consecutive weeks on September 3 and September
10, 2006, the firsl publication (hereof being mots than thirty days prior to the date of
consideration of this application. The last day Lo request a contested case hearing ended October
10, 2006. ‘

0. IMPACT FEES

Chapter 395 of the Texas Local Govermment Code and Chapter 49 of the Texas Water
Code allow Texas districts to assess an impact fee in a district if approved by the Commission.
see Tex. Loe. Gov't Code §395.080(b); Tex. Water Code §49.212(d), The Commission reviews
impact fee applicaljons in accordance with Sesljons 293.171-176 of the Commission rules. See
30 Texas Admirstralive Code ("TAC™) §§293.171-176, An “impact fee” is a charge or
assessment imposed by a palitical subdivision against ncw development in order to generate
revemue for fimding or recouping the costs of capilal- improvements or facility expansions
necessitated by and attributable to the pew development. Tex. Loc, Gov't Code §395.001(4); see
also 30 TAC §293.171(1). "New development” means the subdivision of land: the construction,

reconstruction, redevelopment, conversion, structural alteration, relocation, or enlargemen! of

any structure; or any use or extension of the use of land; any of which imcreases the number of
scrviee undts, Tex, Loo, Gov'( Code §395.001(6).

_ A “capital improvervent plan” is a plan thal ident; Fes capital nmprovements or facility
expansgions pursnant lo which impaci fecs may be nssessed. See 30 TAC §291.171(2); see also
Tex. Loc. Gov’t Code §395.001(2). '

* EXECUTIVR DIRECTOWS RUSPONSY 10 i-IEJ\RING KEQUEST 2
BEXAR METROPOLITAN WATER OIS TIICT IMPACT FEF APP1ICATION

04/02/2007 WO 15:37 [TK/RX ND 93827 [ 0oa
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1 certify that the foregomg document was servcd this 3rd day of April 2007 on the
- following persons by depositing the same in the United States ﬁrst class maul, postage prepaid,
and/or by facsimile transmission, as indicated below. HAp e

/&Wﬁs

Doﬁ/ﬁ Lew1s

FOR THE EXECUTIVE DIRECTOR
Kathy Brown, Staff Attomey
Texas Commission of Environmental Quality
Environmental Law Dmsmn1 MC 173
. P.O.Box 13087 . ’
.. Austin, Texas 78711-3087
- Tel: (512) 2390600
- Fax: (512) 239-0606
: ( Via Fax and First Class Mall)

Robert Cummins, T'eam Leader

Texas Commission on Enviroamental Quahty

Water Supply Division, MC-152 . :

P.O. Box 13087 _ . o Lt SR
Austin, Texas 78711- 3087 . - ‘ '
Tel:  (512) 235-6158

Fax:  (512)239-2214

(Via Fax and First Class Mail)

Ronald Van Dam, Technical Staff
- Texas Commission on Environmental Quality =~

- Water Supply Division, MC-152 ‘ o

P.0. Box 13087 o

Austin, Texas 78711-3087- 1+

Tel:  (512) 239-6191

Fax: (512)239-2214

(Via Fax and First Class Mail)

W:iODMA\GRPWISE\CTW. AUS1Z, ER_Lib2:85908.1
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FOR OFFICE OF PUBLIC ASSISTANCE:
Ms, Bridget C. Bohac, Acting Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-~108

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512)239-4000

Fax: (512) 239-4007

(Via Fux and First Class Mail)

FOR PUBLIC INYEREST COUNSEL:

Mr. Blas J. Coy, Jr. , Attormey:.

Texas Commission on Environmental Quahty
Public Interest Counsel, MC-103

P.O. Box 13087

Austin; Texas 78711-3087

Tel:  (512)239-6363

Fax: (512)239-6377

(Via Fax and First Class Mail)

FOR ALTERNATIVE DISPUTE RESOLUTION:
Mr. Kyle Lucas

Texas Comumission on Environmental Quality
Altemnative Dispute Resolution, MC-2722

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512) 239-4010

Fax: (512) 239-4015 |

(Via Fax and First Class Mail)

REQUESTERS:

R. D. Bilbrey

1510 Peaceful Lane Dr.
San Antordo, Texas 78264

Roy J. Brown
19484 Somerset Rd.
Somerset, Texas 78069-3330

- Jeff Buell
Sitterle Homes
2015 Bvans Rd._, Ste. 100
San Antonio, Texas 78258-7462

WizODMA\GRPWISE\CTW,AUS12.ER_Lib2:85908,]
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John J. Carlton-

Armbrust & Brown, LLP

100 Congress Ave., Ste. 1300
Austin, Texas 787012744

Julian & Rhonda Childs
1250 Pesaceful Lane Dr.
San Axtonio, Texas 78264

Mazk, Martha, & Wendy Dickey
1220 Peaceful Lane Dr.

San Antonio, Texas 78264-3 850

Ronald J. Freeman

Freerman & Corbett, LLP

8500 Bluffstone Cv,, Ste. B 104
Austin, Texas 78759-7811

G. G. Gale, Jv.
15315 San Pedro
San Axtonio, Texas 78232-3719

Gadalape Gonzales
- 2806 Almond Field Dr.
San Antonio, Texas 78245-2608

Denise Ingledue
25927 Torch Lily
San Antonio, Texas 78260-2443

‘Dianne & Ken Joaquin
9703 Cylbum Park
Converse, Texas 78109-2714

Monte B. Lloyd
8813 Fox Briar Ln.
Boeme, Texas 78006-5585

Martha Mangum

Real Bstate Council of San Antonio
8706 Lockway St,

San Antonio, Texas 78217-4837

Dan Markson, NRD

Vice President of Development
111 Soledad St., Ste. 1220

San Antonio, Texas 78205-2230

WiHODMANGRPWISEACTW.AUS] 2.ER_Lib2:85908.1
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‘Mark Mennel
4619 Tamaron Park
San Antonio, Texas 78253-5414

Sylvia Mennel
4619 Tamaron Park
San Antordo, Texas 78253-5414

Becky Oliver, Executive Director
San Antonio Builders Association
4204 Gardendale St., Ste. 312

San Antonio, Texas 78229-3132

Paulipe 1. Perry
~ 6303 Pioneer Point Dr. ‘
San Antonio, Texas 78244-1571

- Gene Powell
Bitterblue, Inc.
11 Lynn Batts, Ste. 100
San Antonio, Texas 78218-3076

Kim Sapzavik Shrum

San Antonio Builders Association
4204 Gardendale, Ste. 312

San Antonio, Texas 78229-3132

Fraok J. Sitterle

Sitterle Homes

2015 Evans Rd., Ste. 100

San Antonio, Texas 78258-7462

Sue Wilson .
1195 Peaceful Lane Dr,
San Antonio, Texas 78264-3849

Jenny & Sue Yim

923 Queens Oak
Sau Antonio, Texas 78258-3643

Wi ODMAGRPWISE\CTW.AUS] 2.ER_L1'b2:8590§.1
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REQUESTS WITHDRAWN:
Natalie Griffith ‘
Habitat for Fumanity of San Antonio

© 311 Probandt ' '
San Antonio, Texas 782041745

James A. Mattox

Mission Del Lago

P.0. Box 13223 _
Austin, Texas 787113223

INTERESTED PERSONS:

- Bsther Cabral '
526 Lovett Ave, .
San Antondo, Texas 782112818

Jerald T. Mallemee
22906 Cardigan Chase
San Antonjo, Texas 78258-4071

Martha Mangum
8626 Tesoro Dr., Ste. 803
San Antonio, Texas 78217-6217

M. Lee Niles

Pape Dawson Engineers, Inc.
555 B, Ramsey Rd. '

San Antorio, Texas 78216-4640

' Mrs. Carl Powell
20130 Somerset Rd., Unit )
Somerset, Texas 78069-3329

Annie Spinks
8022 Wayword Trl.
San Antonio, Texas 78244

Ryan Staveley

Bright Star Ministries

840 Palo Alto Dr.

Von Otry, Texas 78073-5920

Robert Thome

134 Ware Blvd.
San Antonio, Texas 78221

W ODMA\GRPWISE\CTW.AUSI2.ER_Lib2;8590R,1
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CLARK, THOMAS & WINTERS
A Professional Corporation
P.O.Box 1148
Austin, Texas 78767

300 West 6th Street
Fifteenth Floor
Austin, Texas 78701

Telephone (512) 472-8800
FAX (512) 474-1129

DATE:  April 3, 2007 FROM:  DON C.LEWIS

FACSIMILE NUMBER TO SEND DOCUMENTS: 512/239-6773

. PLEASE DELIVER THE FOLLOWING PAGES IMMEDIATELY TO:

LADONNA CASTANUELA. |
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

NOTE Please Fiie Tlne ATTACHED

[E—
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TOTAL NUMBER OF PAGES, INCLUDING THUS PAGE: L (\13 chb)

IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL (512) 472-8800, EXT. 1356

THIS MESSAGE IS INTENDED ONLY FOR THE USE QF THE INDIVIDUAL OR ENTITY TO WHOM IT IS
ADDRESSED, AND MAY CONTAIN INFORMATION THAT [§ PRIVILEGED AND CONFIDENTIAL, OR THAT

CONSTITUTES WORK PRODUCT AND IS EXEMPT FROM DISCLQSURE UNDER APPLICABLE LAW,

IF THE READER QOF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR THE EMPLOYEE OR AGENT
RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY
NOTIFIED THAT ANY USE, DISSEMINATION, DISTRIBRUTION, OR COPYING OF THIS COMMUNICATION IS
STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US
IMMEDIATELY BY TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS
VIA THE U.5. POSTAL SERVICE.”

CODE NO.:
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