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TCEQ DOCKET NO. 2006-1946-SLG & 2006-1992-SLG
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MANAGEMENT, INC., FOR ENVIRONMENTAL QUALITY
TCEQ PERMIT NO. WQ0004745000
& WQ0004746000
THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO REQUESTS FOR HEARING AND REQUEST FOR
RECONSIDERATION
The Office of Public Interest Counsel (“OPIC”) of the Texas Commission on
Environmental Quality (“the Commission” or “TCEQ”) hereby files its response to Cullen
Johnson’s request for reconsideration and ﬂope Ging and Tony Buzan’s request for a contested
case hearing on American Water Services Residuals Management, Inc.’s (“AWSRM” or
“Applicant”) application to the TCEQ for a new permit. OPIC recommends that the Commission
grant Ms. Ging’s hearing request and deny Tony Buzan’s request for contested case hearing and
Cullen Johnson’s request for reconsideration. In support of its recommendation OPIC
respectfully submits the following:
| I. INTRODUCTION
On July 7, 2004, Applicant applied to the TCEQ for two permits for the beneficial land
application of Claés B sludge on two nearby sites. Proposed Permit No. WQ4745000 is for the
beneficial appiication of class B sludge to agricultural land at an annual rate not to exceed 7.2 dry
tons per acre per year on 232.62 acres of agricultural land with a site of approximately 409.52
acres. The facility will be located approximafely one mile east of the City of Thrall and northeast

of the intersection of U.S. Highway 79 and Farm-to-Market Road 1063 in Williamson County,

Texas.
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Proposed Permit No.WQ4746000 would authorize the .beneﬁcial }application of class B
sludge to agricultural land at an annual rate not to ex‘ceed 7.4 dry_ tons per acre per year on 285.41
acres of agricultural land with a site of approximatély 361.93 acres. Th‘e‘fa;;ilit‘y will be located
approximately two miles northeast of Thrall, 1.5 mifés north of the intersection of U.S. HighWay
79 and Farm-to-Market Road 1063, % mile east of the intersection of County Road 430 and
Farm—to—Markét Ii;)ad 1063 1n Williabm'sor.l Coﬁhty, Te‘xas.. ’_"i‘“‘hez types of siudge to be applied at
both sites include Wasfewager treatment sludge and drinking water tréatment sludge form ’Fhe City
of Austin Hornsby Bend WastewaterbTreétment Plant and the City gf Houston Southeast Water
Treatment Plant. The Draft Permits would not ‘authori__ze any discharge of pollgtants_ in’Fo or
adjacent to water in the state.

The proposed land application sites are located in the drainage area of Brus]hy; Creek in
Segment No. 1244 of the Brazos River Basin on top of a shallovs( aquifer. Area residences rely on ,
the shallow groundwater for drinking water, Thér,e is' ahand dug wa}l on the property. A spring
named Spring Branch runs through the application areas. | o |

On September 7, 2004, Applicant published the Notice of Receipt and Intent to Obfain a
Beneficial Land Use Permit in the Taylor Daily-Pre,s's. On August 2, 2005, Noj;ice.of t]he
Application and Preliminary Decisipn was published in the Tt aqur Qai{y Prqs;g. A public meeting
on the Applicaﬁon was held on September 1, 20()5,>in Thrall, Texas. The public ‘co‘mmenrtkpe,riod
ended at the close of the public meeting. Numerous com;nents were filed on »jche Application. The
TCEQ Executive Director’s (“ED”) Response To Cqmments was mailed by thevTC‘EQ Chief
Clerk on October 10, 2006. The deadline for the filing of hearing requests was Tilﬁrsday,

November 10, 2006.
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In response to the noﬁces and the ED’s Response to Comments, the TCEQ received two
requests for a contested case hearing and one reéuest for reconsideration. OPIC recommends
granting the hearing request filed by Ms. Ging and denying the hearing request filed by Mr. Tony
Buzan. OPIC recommends denying Cullen Johnson’s request for reconsideration.

II. REQUIREMENTS OF APPLICABLE LAW

The applications were declared administratively complete after September 1, 1999,
therefore, it is subject to the requirements of Texas Water Code Chapter 5, Subchapter M,
Environmental Permitting Procedures, §§ 5.551 to 5.556, added by Acts 1999, 76" Leg., Ch.
1350 (commonly known as House Bill 801) as well as the TCEQ procedural rules that implement
House Bill 801. The public participation procedures available under House Bill 801 include
opportunities for filing requests for reconsideration of the‘executive director’s decision and
‘requests for contested case hearing.

Under the appliéable statutory and regulatory requirements, a person requesting a hearing
must file the request in writing With‘ the Chief Clerk no later than 30 days after the Chief Clerk’s
transmittal of the ED’s response to comments. 30 TAC § 55.201(c). The request must also
substantially comply with the following: give the name, address, daytime telephone number, and,
where possible, fax number of the person who files the request; identify the requestor’s personal
justiciable interest affected by the application showing why the requestor is an “affected person”
who may be adversely affected by the proposed facility or activity in a manner not common to
members of the general public; request a contested case hearing; list all relevant and material

disputed issues of fact that were raised during the comment period that are the basis of the
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heariﬁg request; and provide any other information specified in the public notice of ‘appl_ication.
30 TAC § 55.201(d).

Under 30 TAC § 55.203(a), an affected person is “one who has a personal justiciable
interest related to a legal right, duty, privilege, power, or economic intepest affgcted by the
application.” This justiciable interest does not include an interest common o the general public.
30 TAC §55.203(c) also prpvides relevant factors that wili be considered in detgfmining whether
a person is affected. These factors include:

(1) = whether the interest claimed is one protected by the law under which the .
application will be considered; ’ S o

(2) distance restrictions or other limitations imposed by law on the affected interest;

(3) whether a reasonable relationship exists between the interest claimed and the

1 activity regulated; P | R

(4) likely impact of the regulated activity on the health, safety, and use of property

~ oftheperson; - P o :

(5) likely impact of the regulated activity on use of the impacted natural resource by
the person; and B o _

(6) for governmental entities, their statutory authority over or interest in the issues
relevant to the application.

Accordihgly, pursuant‘to 30 TAC§ 55.209(6), respon‘s‘es‘ to hearixiglrequests‘ must
specifically addfess: | ' | o

(1) whether the requestor is an affected person;
(2) which issues raised.in the hearing request are disputed; .
(3) whether the dispute involves questions of fact or law;
 (4) whether the issues were raised during the public comment period;

+ (5) whether the hearing request is based on issues raised solely in a public comment
withdrawn by the commenter in writing by filing a withdrawal letter with the chief
clerk prior to the filing of the Executive Director’s Response to Comment;

(6) whether the issues are relevant and material to the decision on the application; and
(7) a maximum expected duration for the contested case hearing. |

House Bill 801 created the request for reconsideration — a proéedm'al mechanism that
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allows for the Commission’s review of the Executive Director’s decision on an application. A
person may file a request for reconsideration or a request for contested case hearing or both no
later than 30 days after the Chief Clerk’s transmittal of the Executive Director’s decision and
response to comments. Tex. Water Code § 5.556; 30 TAC § 55.201(e). Responses to requests
for reconsideration should address the issues raised in the request. 30 TAC § 55.209(1)“

I11. DISCUSSION

A. Determination of Affected Person Status

1. Ms. Hope Ging

Ms. Ging’s request for a contested case hearing was timely filed with the TCEQ on
November 10, 2006. Ms. Ging lives at 800 Country Road 430 in Thrall, Texas 76578. Ms. Ging
claims in her hearing request that she resides between the two proposed sludge application sites.
This is confirmed by the map submitted by the Executive Director. Ms. Ging’s hearing request
asks that the TCEQ deny these permit applications because sludge application on nearby fields
will: (1) adversely affect the health of her son and parents; (2) unreasonably interfere with her use
and enjoyment of hér property and residence; (3) adversely impact her property value; (4) expose
her and her family, as “highly effected individuals (“HEI”)” to carcinogens; and, (5) adversely
impact the marketability of the hay and cattle raised on her land. Based on this information,
OPIC concludes that Ms. Ging has a personal justiciable interest related to a health, property and
an economic interest affected by the applications that are not common to the general public; !

OPIC also finds that the interests Ms. Ging seeks to protect are relevant to the applications

130 TAC § 55.203(a) & (b)
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because they are material to the Commission’s decision on the apphcatlons and are addressed
under the law applicable to this permit including THSC § 361. 089% and 30 TAC Sectlon 312. 44 ’
Accordingly, OPIC recommends that Ms. Ging befound to be an at"_feeted person.

2. . Mr. Tony Buzan.

On October 11, 2004, Mr. Buzan filed a timely request for a contested case hearlng on the
Applications. Though Mr. Buzan dlscusses several concerns and issues in the comments he filed
with the TCEQ on October 4, 2004, Mr Buzan’s hearing request does not raise any substantive
issues nor has he expressed any personal concerns regarding the Apphcatlon W1thout more
information regarding the requester’s concerns, OPIC is unable to determine whether the interest
claimed by the requester is one protected by the law under which the Applieat_ions will be
considered.* For this reason, OPIC respectfully recommends that the Commission find that Mr.
Buzan is not an affected person. OPIC may reconsider its recornmendation if Mr. Buzan ﬁles a
timely Reply with the Commission. that sets forth a personal justiciable interest that Mr. anan
may have in the Applications.,

B. Issues Raised in the Hearing Requests
' The hearing requests filed raise the following issues: .

(1) Will the land application of sludge adversely affect Ms. Ging’s families’ health?;

2THSC §361 089 gives the Commission discretion to consider whether the proposed permitted facility is
compatible with the surrounding land use. ‘ ‘

3This section sets forth the required management practices for beneficial land application permits and the
technical requirements for beneficial land sites.

430 TAC Section 55.203(c)(1).
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(2)Will the land application of sludge cause a nuisance and thereby unreasonably interfere
with Ms. Ging’s use and enjoyment of her property and residence?;
(3) Will the land application of sludgé adversely impact Ms. Ging’s proinerty value?; and,
(4) Is land application of sludge incompatible with the surrounding land use because it
would adversely impact the marketability of the hay and cattle raised on Ms. Ging’s land?
1. Relevant and Material Issues |
Concerns raised by Ms. Ging regarding whether the application of sludge will adversely
affect her property value is not relevant and material to the Commission’s decision under the
requirements of 30 TAC §§5 5.201(d)(4) and 55.211(c)(2)(A). Concerns regarding potential
nuisance conditions, incompatibility with current land use and héalth impacts of the permitted
facility are all relevant and material to the Commission’s decision on the applications because
they are addressed by the substantive law governing these applications, are within the jurisdiction
of the TCEQ and can be addressed in a hearing on the pending applications. These issues relate
to whether the applicant will meet the requirements of applicable substantive law.’
2. Issues Of Fact |
All the issués stated above involve questions of fact and, therefore, they are appropriate

for referral to hearing.’

5 See Anderson V. Liberty Lobby, Inc., 477 U.S. 242, 248-251(1986) (in discussing the standards
applicable to reviewing motions for summary judgment the Court stated “[a]s to materiality, the substantive law will
identify which facts are material . . . . it is the substantive law’s identification of which facts are critical and which

facts are irrelevant that governs.”).

5 30 TAC § 55.211(b)(3)(A) and (B).
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3. Issues -Disput,ed
No agreement exists on the relevant and material issues Vof fact ‘ra‘ised by the hedring
requesters. The requesters have not withdrawn their 'requests,anvd the issues set ;f,or:th above
remain disputed.
4. Issues Raised During the Comment Period. .
All of the above issues were raised in timely filed comniehts‘thgt have not been
withdrawn.
5. Issues Recommended for Referral To Hearing: . - e
OPIC recommends that the following issues be referred to SOAH for a contested case
‘hearing: e

~ (1) Will the proposed permit create, or perpetuate, a nuisance condition?;

(2) Will the apphcahon of sludge adversely affect the health and safety of the surroundlng
residents?; and,

3) Wﬂl contmued applloatlon of sludge at the proposed site be mcompatlble w1th
surrounding land uses? _

C. Recommended Expected Duration of Hearing

| Seetieh 50.1 15(d) of thejTCEQ’s rules redhires the Commission to specify the maximum
expected duration of the hearing in its order When fefei'ring a matter to the State bfﬁce of
Administrative Hearings. »The rules specify that the Commission must state the duration of the
hearing from the prehmmary hearing to the Admmlstratlve LawJ udgev s issuance of the Proposal
for Decision (PFD). OPIC es'umates that the maximum expeoted duratloh ofa hearlng on this

matter would be nine (9) months from the date of the preliminary hearing until the issuance of
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the PFD. |
IV. REQUEST FOR RECONSIDERATION
The request for reconsideration filed by Mr. Culleﬁ Johnson on Novembgr 10; 20006,
raises both a notice issue and water quality issues. Mr. Johnson claims that he-did not receive
mailed notice of the Applications. As an adjacent landowner who resides within a quarter mile of
~ one of the proposed sludge application sites, Mr. Johnson Was entitléd to mailed notice of that
application.” OPIC éannot find any evidence in the file that Mr. Johnson did not receive mailed
notice. Mr. Johnson was identified as an adjacent landowner on the “Neighboring Landowners
List” submitted by Applicant as part of its Application on June 7, 2004. The address Submitted
by Appiicant for Mr. Johnson on its “Neighboring Landowner’s List” matches the address giifen
by Mr. Johnson on the comments he submitted on July 14, 2005. An evidentiary record would be
necessary for OPIC to make a recommendation to the Commission as to whether the permit
should be denied or modified based on Mr. Johnson’s notice and water quality concerns.
Therefore, OPIC cannot recommend that the Commission grant the request for reconsideration.
V. CONCLUSION

- OPIC respectfully recommends that the Commission grant Ms. Ging’s hearing request
and refer to SOAH for hearing the issues discussed above. OPIC also recommends denial of Mr.
~ Johnson’s request for reconsideration and Mr. Buzan’s hearing request. However, OPIC would
reconsider this recommendation in the event Mr. Buzan files a timely Reply demonstrating a

justiciable interest in the pending permit applications.

730 TAC Section 312.13(b)(3).
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Respectfully submitted,

- Blas . Coy, Jr.
Public Interest Counsel

Mary Alfce_C, Boehm—Mc“Kﬁghan
Assistant Public Interest Counsel
(512)239-6363 PHONE

© (512)239-6377 FAX

CERTIFICATE OF SERVICE
T hereby certify that on March 19, 2007, the original and eleven true and correct copies of
the Office of the Public Counsel’s Response to Requests for Hearing and Request For

Reconsideration were filed with the Chief Clerk of the TCEQ and a copy was sery, d to all
persons listed on the attached mailing list via facsimile transmission, and IntggAgency Mail or

by deposit in the U.S. Mail. / M

‘Mary Alics C. Boehm-McKaughan
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MAILING LIST.
AMERICAN WATER SERVICES RESIDUALS MANAGEMENT, INC.
TCEQ DOCKET NOS. 2006-1946-SLG & 2006-1992-SLG

FOR THE APPIICANT:

Paul B. Beydler

American Water Services Residuals
Management, Inc.

P.O. Box 73006

Houston, Texas 77273

Tel: (713) 316-5050

Fax: (713) 316-5080

FOR THE EXECUTIVE DIRECTOR:

John Williams, Staff Attorney

Texas Commission on Environmental Quality
‘Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Brian Sierant, Technical Staff

Texas Commission on Environmental Quality
Water Quality Division, MC-148

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1375

Fax: (512) 239-4114

FOR OFFICE OF PUBLIC ASSISTANCE:
Jody Henneke, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Kyle Lucas ,
Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

LaDonna Castafiuela

Texas.Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

.Austin, Texas 78711-3087

Tel: (512) 239-3300
Fax: (512) 239-3311

REQUESTERS:
Tony Ray Buzan

1100 CR 430
Thrall, Texas 76578-8517

Hope Ging
800 CR 430
Thrall, Texas 76578-8516

Cullen Johnson
4020 Sable Oaks Dr
Round Rock, Texas 78664-6251

PUBLIC OFFICIAL-INTERESTED PERSON:
The Honorable Mike Krusee

Texas House of Representatives

P.O. Box 2910

Austin, Texas 78768-2910







