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THE LAW OFFICE OF DAVID M. GOTTFRIED
A PROFESSIONAT, CORPORATION

400 WEST FIFTEENTH STREET, SUITE 200

AUSTIN, TEXAS 78701
PHONE . FAX
512-494-1481 512-469-0474
September 28, 2007
LaDonna Castanuela Via Over night delivery

Office of Chief Clerk of TCEQ
ATTN., Agenda Docket Clerk
Mail Code 105

TCEQ, P.O. Box 13087
Austin, Texas 78711-3087

€7
Re:  City of Sabinal %': &
TCEQ Docket No. 2007-0004-MWD 5 e
€ g
ot
Dear Ms. Castanuela: ff; =

-

,i:;‘
E

Enclosed for filing in the above-referenced matter, please find the original anaijelevde:\n
copies of Requester L.T. McCann’s Reply to the Responses Filed by Executive Diredtor, Office
of Public Interest Counsel and Applicant to Hearing Request and Request for Reconsideration.

Please file the original and place your file stamp on one of the copies and return to this
office via the courier. Thank you for your attention to this matter,

Sincerely,

David M, Gottfried

Enclosure
cc: Mailing List
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MAILING LIST

CITY OF SABINAL
TCEQ DOCKET NO. 2007-0004-MWD

FOR THE APPLICANT:

Raul H. Garcia, PE _
Garcia & Wright Consulting
407 W. Rhapsody, Dr,

San Antonio, Texas 78216-3111
Tel: (210)-349-5253

Fax: (210)-349-0715

Beltty Harris

City of Sabinal, WWTP
P.O. Box 838

Sabinal, Texas 78881-0838
Tel: (830) 988-2218

Fax: (830) 988-2217

FOR THE EXECUTIVE DIRECTOR:

Mare Friberg, Staff Attorney ‘
Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087 '

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Adriene Cecilia M. McClarron, Technical Staff
Texas Commission on Envitonmental Quality
Water Quality Division, MC-1 50

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-5137

Fax: (512) 239-4114

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel; (512) 2394000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax:(512) 239-4015

FOR THE CHIEF CLERK:

LaDonna Castanuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

_ Austin, Texas 78711-3087

Tel: (512) 239-3300
Fax:(512) 239-3311

REQUESTERS:
David M. Gottfried, Attorney

Law Office of David M. Gottfried
1505 West qh Street
Austin, Texas 78703

L.T. McCann

LTM Land & Cattle
P.Q. Box 5954
Austin, Texas 78763
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.+ DOCKET NUMBER 2007:0004-MWD .

o Apphcatmn by the

. T BEFORE THE
L ‘Clty of Sabmal - §
. ' ' U §. TEXAS COMMISSION ON .
' For TPDES Permlt No WQ0014689001 ' .§. ' ENVIRONMENTAL QUALITY

' ‘ REQUESTER L. T McCANN ’S REPLY : ' '
“TO THE RESPONSES FILED BY EXECUTIVE DIRECTOR, OFFICE OF PUBLIC
' INTEREST COUNSEL AND APPLICANT TO HEARING REQUEST

AND REQUEST FOR RECON SIDERATION

g _‘ | The Requester L.T. McCarm (“McCann”) files hlS Reply to the Responses filed by
Executlve Director, Offlce of Publtc Interest Counsel and Apphcant to Hearing Request and
‘Request for Recon81derat10n (“Reply”) relatmg to the apphcatlon by the City of Sabinal
"(“Apphcant”) for a new Texas Pollutant Dtscharge El1m1nat1on System Permit No. WQ- |
. 0014689001 (the “Apphcaﬁon”) McCann respectfully requests that the Texas Commission on
Envn-onmental Qualxty (the “TCEQ’) reconsxder the Exeécutive Director’s Prehmlnary Deelsmn .
. relatmg to the Apphcatmn or-in the “alternative,- refer tlns matter to the State Office of

' Admmlstratlve Hea.nngs for a Contested Case Hearmg on the 1ssues descrlbed herein,

'léneuivt)e Foe RECONSIDERATION
The Comm1ssmn should rernand the matter of the Appllcanon of the City of Sabmal back.
" to the Execuuve D1rector for the fellowmg reasons ". - l
. Fallure of Notlce
| l. - 'I‘he Apphcatlon should be remanded for reconstderatlon based on all available
: mfonnat10n because of Appheant § faxlure to prov1de notice to McCann as reqmred by statute.
: ;.'At the time of the Apphcanon, aud for 6 months pnor to that nme McCann was the owner of the

R property unmed1ately adjacent to the efﬂuent chscharge po1nt and currently is the owner of the

. REQUESTER’SREPLY L e . Pagel
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subject property If the perrmt requested in: the Apphcatmn 1s granted the result would be an

K .unconst1tut10nal takmg of McCann s vested property ﬂghts Therefore, the faﬂure of Apphcant

o ‘to gtve nottce as requtred by statute is a v1olat10n of McCann 8 constttu‘monal due process rlghts

»McCann w1ll be pre;udmed by the lack of the fequlred nottce if the issues considered by the
. .‘,Cormmssmn are narrowed to not mclude all relevant 1ssues based on a technical readmg of the |
| statutes relatmg to the conmderatton of appllca.tlons to the TCEQ Such @ result would be

N partlcularly dlsturblng When the Appltcant is not bemg held to the same standard of technical

comphance with statutonly requlred notice by ma11 The ease w1th Whtch the Applicant could

have dlhgently nottfted McCann the landowner most affected by the proposed wastewater
treatment faelhty and efﬂuent dlscharge, when ]uxtaposed agamst the 1mpact of the granting of
'the permit mandates that thls matter be Iemanded back to the . Executive Dtrector for

reconmderatwn

2. The Appllcatton contams matenal maccuracnes and/or falls to adequately adv1se

" the Staff of the Executlve D]I‘BCtDl‘ of the followmg

a.  The nature of the tr1butary mto which the Apphcant intends to d1scharge !
efﬂuent from the propOSed waslewater treatment plant

b. The exmtenoe of underground fresh water springs within 800 feet of the
~ intended effluent discharge point for the proposed wastewater treatment
plant .

¢.  The vested water nghts of property owners on the Sabmal River within one
- mile downstream of the intended d1scharge pomt for the proposed
-wastewater treatment plant

d. The ex1stence of a planned, remdentlal SublelSlon subdivided prior to the .
- date of the Application, less than 20 feet from the intended discharge point
’ a:nd unmedtately ad]acent to the proposed wastewater treatment plant o

€. ,The Apphcant is not the owner of .the proposed site of the wastewater :

. freatment plant and'is not n. negotlatmns W1th the owner of the proposed -
site to purchase it; , .
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o The Tmbutary

B The construcnon of the wastewater treatment plant w111 v1sually damage the - -
L property S hrstonc mtegnty, : : :

' The exrstence of the current wastewater treatment facrhty wtthm 3 miles of RN

) the area to be servrced by the proposed new wastewater treatment facility.

- 2., The trrbutary mto Whlch the Apphcant intends to dlscharge effluent is a dry creek:
Whlch as no ﬂow at least 330 days per year based on the personal observations of McCann over

the last 2 years Durmg 2006 there was no flow observed through the tributary at all. Therefore '

. the dlscharge of efﬂuent w111 pond stagnate and erode the creek. The subject tributary touches
' _-and runs upon the property owned by McCaJm Dtscharge of effluent into the tributary wﬂl
3 eltmmate McCann s abthty to keep hlS cattle and famﬂy safe from the effluent. Furthermore,
."based on the dry creek condttlons of the - tributary mto Wh.lCh the Apphcant intends to dlscharge '
o efﬂuent the Apphcatron is maccurate where 1t states that it does not request land disposal of
o efﬂuent See App]tcatton, page 4 para. 11 ‘This has a dlrect effect on property owned by
"‘,McCann because if efﬂuent is drscharged into the tributary, in addlthI] to poudmg and
- ‘stagnatmg, some efﬂuent is hkely to spread a.nd ﬂow d1rectly on to McCann s land in the flatter
* areas of the tnbutary In addttron, mterm1ttent storm water run off into the tributary spreads the
: 'tnbutary to a breadth of approx1mate1y 40 feet, and w111 backup 20-30 feet thereby encroaching
" onto, MeCann s property A true and correct photograph of the pr0posed dtseharge pomt ig

_ attached hereto as Exhlbtt A

' :3; " The cha:rctctenzatlon of the mbutary as the “recetvmg waters” or “water body” -

) 'mto Wthh the dlscharge is dumped Is sumlarly m1steadmg because it is the effluent 1tself that
' g wﬂl constltute the “Water body,’f not the 1nterm1ttent run off It 1s the Sabmal Rtver, into WhICh '

the undtluted efﬂuent w1ll run, that is used for trrtgatron hvestock Waterlng, contact recreation, ‘

REQUESTER’SREPLY T “Page 3
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e ;,"_;frshmg and domestrc 'water' for hdccenn . Based on the foregorng, the TCEQ should remand the: o
. Apphcatron back t0 the Exeeutrve Drrector for reconsrderauon '
':A"I’he Underground Freshwater Spnngs | |
' "4 The Jntended drscharge pomt of efﬂuentfmm the wastewater treatment plant is
wrthm 800 feet of underground fresh water sprmgs whtch feed the Sabinal River where the
Sablnal Rlver boarders property owned by McCann McCann s water well for the consump‘uon'
of hrs :farmly is located less than 1000 feet frorn the proposed effluent drscharge point. The .
'ex1stence of spnngs is expressly denred in the Apphcatmn and McCann s well for human :
consumptron was. not d1sclosed by Apphcant to the Executrve Director prior to the prehmmary
: decrsron to approve the Apphcatron Based on the foregcnng, the TCEQ should remand the'
Apphcatron back to the Executrve Dlrector for reconsrderatron
Vested Water Rrghts |
| ;5. ' ,. The mtended drscharge pornt of efﬂuent for the wastewater treatment plant even
B under the best treatment eondmons, 1mpa1rs and degrades McCann s vested water nghts
.purchased wrth hlS property. The drscharge also nnpalrs and degrades the water rights of other’
’ property owners on the Sabrnal Rrver within close proxrmrty to the proposed discharge point.
’Such other owners are wrthln 1 mile downstream of the proposed efﬂuent discharge point and
."were not grven not1ce of the Appheatron The drscharge of such effluent would result in theA
‘ unconstrtutronal takmg of McCann s vested property nghts and the property rights of the other
: downstream owners.’ Based on the foregomg, the TCEQ should remand the Appllcatlon back to ,

- the Executlve Drrector for reconsrderatron

UREQUESTER'SRmeLy. e g
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v ;Prevmusly Subdmded Planned Resudentlal Subdmsmn

- 6 . The Apphcant fatled to 1dent1fy the ex1stence of a prevmusly subdmded planned

| remdenttal subd1v151on owned by McCann that is less than 20 feet from the proposed efﬂuent

B 'dxscharge pomt and Hnmedlately adjacent to the propose s1te of the wastewater treatment plant.

Such subd1v1smn plat was ﬁled of record in the Uvalde County Real Property Records prior to

the submlssmn date of thc Apphcatlon A true and correct-copy of the subdivision plat 1s'

. attached hereto as Exh1b1t B.  The Clty of Sabinal water services are not available to this. .

B res1dent1a1 subdmsmn and therefore its res1dents wﬂl rely on water wells that will be within 50

feet of" the wastewater treatment plant and a few hundred feet from ‘the proposed efﬂuent
dxschargc pomt In the context of McCann S, Ob_]BCtIOIlS to the proposed wastewater treatment

plant and dlscharge, thts is'an issue relatmg to McCann S use and ergoyment of his property, and

| ~ not, solely an 1ssue of econormc n:npact Based on the foregomg, thc TCEQ should remand the
- ‘Apphcatton back to thc Executwe Dlrector for reconsmeratton

" The City of Sablnal Does Not Own the Property

- 1. The Apphcant is. not the owner of the proposcd site of the wastewater treatment

_plant-and is not m negouatlons w1th the owner of the proposed site, desplte its statements in the

Apphcatlon and its Supplcment Fu:thcrmorc the Apphcant has no easements for the proposed‘ :

cfﬂucnt dlschargc lme Based on the foregomg, the TCEQ should remand the Application back A

to the Exccutlvc Dlrector for reconsxderatton

A Damage to the Property’s Hlstonc Integrlty

- 8'.' The corxstructton of: the wastewater treatment plant will V1sually damage the -

K 'j'Pl'Opeﬂ}’ 8 hlstOrlc mtegrlty The proposed wastcwater trcatment plant was part of the I P.

o Rhemer Ranch whmh was ongmally compnsed of approxxmately 10 ()OO acres. Thxs ranch is the L

REQUESTER’S REPLY. . ... =~ PR LT ' Pages .
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- - ,‘bu'thpldcc of Ettw Garncr w1fe of VLOE: Presxdent John Nance Garner Furthermore Vmo s

o ;Premdent Garner and Etne Garner were mamcd on the ranch Thc construcuon of the’ proposed '
. ".'wastewater treatment plant wxll v1sually damage the property s hlstorxc 1ntegr1’fy of an 1mportant '
. site in Tcxas Hlstory Thc Texas Hlstoncal Commlssmn has expressed an mterest in estabhshmg

the ranch as an tnstoncal landmark Based on the foregomg, the . TCEQ should remand the
| Apphcatlon back to the Executlve Duector for reoonsxderatlon
' Apphcant Falled to Identlfy Its Exnstmg Plant
| 9.. . Apphcant falled to 1dent1fy its ex1st1ng plant that is w1th1n 3 m11cs of the area to
‘be scmced by the’ proposed new wastewater treatment fac111ty See Application, page 5, para.
' 1(c) Apphcant has donc so to hldc the fact that 1t 1s not explored a.lternatlve solutions to its -

wastewater treatment 1ssues that‘would notzrcquirc the discharge of effluent into the Sabinal :

RIVBI‘ or at the Vcry lt:clbt not dlscharge such efﬂuent upstteam from the City of Sabmal, just to - -

'have the efﬂuent flow through the Clty 1tself Based on the foregmng, the TCEQ should rernand'

ﬂthe Apphcanon back to the Execmtwe Dlrector for reconmderatmn
REQUEST FOR CONTESTED HEARING -

K 10 In the alternauve to the foregmng Request for Reconsideration, Requester

concurs W1th the Execuuve Dlrector and the Oﬂlce of Public Interest Counsel that th1s matter -

‘should be submmed for a Contcsted Case Hearlng beforc the State Office of Admmlstrauve

' Hearings (“SOAH”) However as a result of the clear fallure of the Applicant to give proper

' .'notlce to McCann Raquestcr I‘CSpCthully requcsts that in addition to the issues recommended

- by the Executlve Duector and OPIC for submlssuon to SOAH aJl pcrtmcnt issues be conmdered

'nby SOAH regardlcss of whcthor or not they were ralsed durmg the commant pe;rxocl This Would' -

A' allow SOAH to determme the relevancy of all relcvant 1ssucs to the consxdcratlon of -the.

'_"REQUESTI-BR.’S‘REPLY.'}.~:“ SEEE B L Page 6 -
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_:" Applrcatlon, and preserve thc factual record whrch wrll hkely be consrdered by the Trav1s e

S 'ﬂ']JS stagc of the proceedrngs pa.rtlcularly in hght of the Apphcam 8 faﬂure to give proper notrce o

E .County Dlstnct Court in the event of an appeal ermng the adm1ssmn of relevant cvrdcnce at

would be an | issue on  such appeal that could be avmded by the TCEQ Sucha decrsron would )

- "be m_furtherance of t_he Comm1ssron s authont,y'to .protect human health and safety, and natural

, reéources In thls rcgard McCann mcorporates by reference the issues raised in paragraphs 1
o .'through 9 above, | |

~ McCann Has Prnpér Stahding- '

11. | CIearIy, McCann is an “affected person” with a “personal Justlclable interest” and

‘ ‘ - clearly, McCann ﬁled relevant and matenal oomments durmg thc comment period.

Matenal Issues Ralsed and New Issues that have Arlsen

-2, Gwen the farlure of the Apphcant to provrde the notrce to McCann requlred by

| 'statute McCann’s comments dunng the comment penod should be broadly constried. McCann

has no prior expenence w1th matters- of thlS typc and, until December 22, 2007, drd not have the

adv1ce of counsel or of a quahfmd engmcer lmowledgcablc in this area. As such he was not able

o 1d;=:nrrfy all' of the ]ustrcxable 1ssues‘ that could be raised in this matter with the kind of

specifiéity suggested by Applicant in its‘respohse 'Furthermore some additional issues, such as

the historical s1gmf1cance of the subject property, ownershrp of the subject property and cettain

maccuracres in the Apphcatmn were. not 1dent1fred until after the close of the comment perlod
o Based on ‘the foregomg, McCann 5. comments should be broadly construed in favor of the

' examma‘aon of all’ relcvant rssues to ensure the protectron of human health safety and natural

. resources

' - REQUESTER’SREPLY  * . .. L . T
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L 13 In July 2007 McCamt Iea.rned that the Texas HlStOI'lCﬂl Commxssron has taken an. |
;An.tterest m the subject property Based on. the foregomg, the htstoncal 'value of the subJect . -- )
. property and the lmpact of the proposed wastewater treatment plant and efﬂuent d1scharge'_
s 5' :'.'should be an issue submrtted to SOAH for consrderatlon |
| ' ,14‘, The i1ssue relatmg to Iocatton of the prev1ous]y subdmded residential subdlvmon o

~on the property adjacent to the proposed wastewater treatment plant and efﬂuent drscharge isa

" use issue and should be subnntted for consrderatton by SOAH in the contested hearmg It is not

"the sale and purchase pnce of such properttes that are the Jdssue in thls regard. Instead, it is the

issue of whether such property can be used for 1ts declared and 1ntended residential purposes

and whether or " ot human consumptlon water wells can safely be mamtamed in such close,

E ptoxmuty to the proposed wastewater treatment plant and efﬂuent discharge point. Based on the
' . foregomg, the restdentlal use rssue of the 1mmed1ately ad]acent planned residential subdwrston
should be an 1ssue submrtted to SOAH for cons1deratxon

15, Contrary to the’ asserttons by the other partles, the i issue relating to erosion of the

‘trxbutary into whrch the Apphcant proposes to dxscharge efﬂuent 18 not only a use issue, it is also

a water quality 1ssue The notron that erosmn necessanly unpacts water quality is axiomatic.-

' By its very nature erosron affects water quahty Furthermore the etosion of McCann’s

property, mcludlng but not hrmted to ‘the area ad]acent to the trlbutary, similar to the degradation

- of his Water nghts is also an unconsttrutlonal taktng The nnpact on use and water quality

retatmg to the erosion 1ssue should be subrmtted for constderatton by SOAH in the contested
hearmg, as viell a as the takmg issue from the erosion of McCarm s land. These 1mportant issues
' should be consrdered by. SOAH based on expcrt testlmony regardmg the effects of the erosron

- caused by the efﬂuent on the water quahty of the Sabma[ Rlver

) ‘lﬁlQ‘lJESfI'ER’S';REPLY~" T A - Page8
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o 1 . HAp‘ph.ca'nt Iastxmates tIxat based on tlIe nuerbeI of .pa.mes -currentlxy befoI‘e the -
ComnIIssuIn, the 1ssues relatmg to the Apphcatlon could be adequately preparcd for a heanng
| . -.w1thm‘ 10 months Furthermore, a hearmg on the matter could be completed within 4 days,. g:wen .
- : éurrent number of thc part1cs mvolved and thelr substantial interests:
| CONCLUSION
;Apphcant respectfully requests that thlb matter be remanded to the Executive Director for
‘ further reconsxderatlon of hls prehrnmary decision and exammatlon of the issues ralsed herem
In the altematwe, ngen the numerous matenal and rclevant issues of fact that exist, McCann'
" respectfully rcqucsts that this matter be’ referred to SOAH for a contested hearing on all matters

o ‘ralsed herem

* State Bar of Texas No. 08231200
West Sixth Place .

*-1505 West Sixth Street
Austin, Texas 78703
Telephone: ~ (512) 494-1481
Facsirnilc' (512) 472-4013

e , Attorney for Requester, L. T. McCann

CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT a true and correct copy of the fore going document has been

served by facsimile and regular maﬂ on Septcmber 28, 2007 to the persons on the attached
: maﬂmg hst ' S . A '

- David M. Gottfried

REQUESTER’SREPLY 0 L T R Pageo -
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THE LAW OFFICE OF
DAYVID M. GOTTFRIED, P.C.

A Professional Corporation

DAVID M. GOTTERIED
b
o 5
WESTSIXTH PLACE 1~ 1.5

1505 WEST SIXTH STRERT  <°
AUSTIN, TEXAS 78703 75 =22
Phone (512)494-1481¢c2 .

Fax  (512) 4724013 1
1{%
SENDER’S EMAIL:

david@davidgottfried.com

Fax Memorandum

To: Betty Harris FAXNO: | 230 9880217
Marc Friberg o 512-239-0606
Adriene Cecilia M. McClarron 512-239-4114
Bridget Bohac | 512-239-4007
Kyle Lucas . - | 512-239-4015
LaDonna Castanuela | 512-239-3311
Raul Garcia 210-349-0715
Comp: THISISPAGE10OF 12 PAGES
From: David Gottfried, Attorney at Law
RE; TCEQ Docket No. 2007-0004- FILE;
DATE: SEPTEMBER 10, 2007 Iﬁ THERE ARE PROBLEMS IN TRANSMISSION
PLEASE CALL (512) 494-1481

Unless otherwise indicated or obvious from the nature of this transmittal, the information contalned in this fax
message Is attorney-client privileged and confidential, intended for the use of the intended recipient named
abave. If the reader of this message Is not the intended recipient (or the employee or agent responsibie to
deliver it to the intended recipient), you are hereb y notified that any disseminatfon, distribution or copying of
this communication is prohibited. If you have received this communication in error please immediately notify
us by collect te one or return the original message to us at the above address at our e nse,
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