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DOCKET NUMBER 2007-0831-AGR &
APPLICATION BY HIDDEN § "'
VIEW DAIRY FOR PERMIT §
NO. WQ0003197000 § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS

I. Introduction

The Executive Director (ED) of the Texas Commission on Env1ronmenta1 Quality (TCEQ or
| Comm1ssmn) files this Response to Hearing Request (Response) on the application by Hidden VlGW'
Dairy (Applicant) for a major amendment of its existing Concentrated Animal Feeding Operation
(CAF O) reglstratlon and conversion of the reg1strat10n to an individual perrmt that would be issued
as Texas Pollutant Dlscharge Elimination System (TPDES) Permit No. WQ0003197000. The Sierra
Club and Clean Water Action submitted contested case hearing (CCH) requests Bothrequestors are

represented by Lowerre & Frederick.

Attached for Commission consideration are the following:

Attachment A -- Fact Sheet and ED's Prel‘iminary Decision
Attachment B - Draft Permit

- Attachment C - Satelliite Map of the Area

| Attachment D - Executive Director’s Response to Public Comments (RTC)
Attachment E - Compliance History '
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Copies of the documents were provided to all parties. The Office of the Chief Clerk

previously mailed the RTC to all persons on the mailing list.

" JL Description Of The Facility

The Applicant is seekmg amajor amendment of its ex1st1ng CAFOregistration and converswn
of the 1egistrat10n to an 1nd1v1dua1 penmt The draft permit proposes to authonze the Apphcant fo
~ increase the number of hedd at the ex1st1ng dairy cattle facility from 2 OOO ‘head to a maximum
capacity of 3,000 head. .Of those 3,000 head, up to 2,500 could be milking head. The facility
consists of five retention control stiuctures (RCSs) with total required capacities without freeboard of
6.3 dcre—feet for the RCS treatment pond, 53.9 acre-feet for RCS #1 and RCS #2, 13.5 acre-feet for
'RCS #3, and 5.9 acre-feet for RCS #4. S - '

‘The facility also includes nine land mahagement units (LMUs). LMU #1 is 26 ec‘res, LMU#2
 is 64 acres, LMU #3 is 54 acres, LMU #3A is 15.2 acres, LMU #4 is 40 acres, LMU #4A is 21,1
acres, LMU #5 is 23.4 acres, LMU #6 is 18 acres and LMU #7 is 49.5 acres. The facility is located
on' the northwest side of Coudty ‘Road 522, approXimately. one-quarter mile «hortheast -of the
intersection of County Road 522 and State Hi ghwey 6 in Erath Ceunty, Texas. The facility is located
in the drainage area of the North Bosque River in Segment No. 1226 of the Brazos River Basin,. .

IL_Procedural Backeround

The permit application was received on January 27, »20014 and declared administratively
complete on March 15, 2004. The Notice of :Reoeipt and Intent to. Obtain a Water Quality
Permit was published in the Sz‘ephenville.Empire j’ribune on April 7,2004.. The new CAFO rules
were approved in July 2004. The new rules resulted in revisions to the CAFO permit applieation
proeess and revisions in the required engineering and technical data. ,Pur_sﬁant to the new rules, the
Applicant submitted a supplemental technical information packet on April 17, 2006.. TCEQ staff

completed a technical review of the application:and prepared a draft permit. The Notice of
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Application and Preliminary Decision was published in the Stephenville Empire Tribune on
December 19, 2006 and the comment period ended on January 18, 2007. The Executive Director's

Response to Comments was filed on April 20, 2007.

IV. The Evaluation Process for Hearing Requests

House Bill 801 established statutory procedures for public participation in certain
environmental p ermitting proceedings. For those applications declared administratively complete on
or after September 1, 1999, it established new procedures for.providing public notice and public
comment, and for the commission’js consideration of hearing requests. The application was declaréd
administratively complete on March 15, 2004 and therefore is subject to the HB 801 requirements.
The Commission implemented HB 801 by adopting procedural rules in 30 Texas Administrative

Code (30 TAC) Chapters 39, 50, and 55.
A. Responses to Requests

“The executive director, the public interest counsel, and the applicant may submit written

responses to [hearing] requests . .. .” 30 TAC § 55.209(d).
According to 30 TAC § 55.209(e), responses to hearing requests must specifically address:

(1)  whether the requestor is an affected person;

(2)  which issues raised in the hearing request are disputed;

(3)  whether the dispute involves questions of fact or of law;

(4) - whether the issues were raised during the public comment period,;

(5)  whether the hearing request is based on issues raised solely in a public comment
withdrawn by the commenter in writing by filing a withdrawal letter with the chief
clerk prior to the filing of the Executive Director’s Response to Comment;

(6)  whether the issues are relevant and material to the decision on the application; and

(7) a maximum expected duration for the contested case hearing.
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B. .. Hearing Request Requirements

In order for the Commission to consider a hearing request, the Commission must first

determine whether the request meets certain requirements, As noted in 30 TAC § 55.201(c): "A

requést for a contested case hearing by an affected person must be in writing, must be filed with the

chief clerk within the time provided . . and may not be based on an issue that was raised solely ina

, pubhc comment withdrawn by the commentel in writing by ﬁhng a w1thdrawa1 letter with the chief

c_lerk prior to the filing of the Executive Ditector’s Response to Comment."

Accordmg 1030 TAC § 55. 201(d) a hearmg request must substantlally comply with the

followmg

Q)

NOR

3)

4)

©)

give the name, address, daytime telephone number, and whete possible, fax numb‘cr,
of the person who files the request. If the request is made by a group or association,

. the request must identify one person by name, address, daytime telephone number,
- and where possible, fax number, who shall be responsible for receiving all official

commumcatwns and documents for the group,

ldenufy the person’s personal justiciable interest affected by the application,

.including a brief, but specific, written statement explaining in plain language the

requestor’s location and distance relative'to the proposed facility or activity that is the

subject of the application and how and why the requestor believes he or she will be

adversely affected by the proposed facility or activity in a manner not common to
members of the general public; '

request a contested case hearing; -

list all relevant and material di‘sputed‘issu‘es of fact that were raised during the public

comment period and that are the basis of the hearing request. To facilitate the
commyjssion’s determination of the number and scope of issues to be referred to
hearing, the requestor should, to the extent possible, specify any of the executive

- director’s responses to comments that the requestor disputes and the factual basis of

the dispute and list any disputed issues of law or policy; and

provide any other information specified in the public notice of application.
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C. Requirement that Requestoyr be an “Affected Person”

In order to grant a contested case hearing, the Commission must determine that a requestor is

an “affected person.” The factors to consider in making this determination are found in 30 TAC §

55.203 and are as follows:

(a) For any application, an affected person is one who has a personal justiciable interest
related to a legal right, duty, privilege, power, or economic interest affected by the
application. An interest common to members of the general public does not qualify
as a personal justiciable mterest.

(b)  Governmental entities, including local governments and public agencies with
authority under state law over issues raised by the application may be considered
affected persons. :

(c) In determining whether a person is an affected person, all factors shall be considered,
including, but not limited to, the following:

(D) whether the interest claimed is one protected by the law under Wh1ch the
application will be considered,; :

2 distance restrictions or other 11m1tat10ns imposed by law on the affected
interest; -

3) whether a reasonable relationship exists between the interest claimed and the

. activity regulated;

4 likely impact of the regulated activity on the health and safety of the person,
and on the use of property of the person;

(5) likely impact of the regulated activity on use of the impacted natural resource
by the person; and

(6) for governmental entities, their statutory authonty over or interest in the
1ssues relevant to the application.

D. Additional Requirements if Requestor is a Group or Association

A group or association may request a contested case hearing only if the group or association

meets all of the following requirements found in 30 TAC § 55.205(a):

(D

one or more members of the group or association would otherwise have
standing to request a hearing in their own right;

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST
HIDDEN VIEW DARIY, WQ0003197000 ' PAGE 5



) the interests the group or association seeks to protect are germane to the
organization’s purpose‘ and

(3 nerther the claim asserted nor the rehef requested requlres the partlcrpauon of
- the 1nd1v1dua1 members in the case.

E. Referral to the State Office of Administrative Hearings

30 TAC § 50. 115(b) details how the Comnnssron refers a matter to the State Office of

Admmlstratrve Heanngs “When the commission grants a request for a contested case hearing, the

o commlssmn shall issue an order specrfylng the number and scope of the i issues to be referred to

SOAH for ahearmg ”°30T AC §50.115(c) further states: “The commission may not refer anissue-
to SOAH for a contested case hearing unless the commission determmes that the issue; (1) involves
~adisputed questlon of fact; (2) was raised during the pubhc comment perlod and (3) is relevant and

material to the decision on the application.”

V. Evaluation.'of Hearing Requests

A.  Whether the Requestors Complied With 30 TAC §§ 55.201(c) and (d).

The Sierra Club and Clean Water Actron submitted trmely wntten CCH requests that

1ncluded relevant contact information and ralsed dlsputed issues.

The ED concludes that the CCH request of the Sierra Club and Clean Water Action substantially

complies with the requirements of 30 TAC § 55.201,
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B. Whether Requestors Meet the Requirements of an Affected Person
1. The Sierra Club.

A. Whether the interests the group or association seeks to protect are germane to

the organization's purpose.

The Lone Star Chapter of the Sierra Club is a membership organization whose purposes
include protection of the environment and the protection of the use and enjoyment of the
environment in the State of Texas by members of the group. Its challenge to the permit is based on

environmental concerns relating to the operation of the dairy CAFO in the Bosque watershed.

The ED recommends that the Commission find that the interests the Sierra Club seeks to protect are

germane to the organization's purpose.

B. Whether one or more members of the group or association would otherwise

have standing to request a hearing in their own right.

The Sierra Club asserts four parties/entities that it claims support a ﬁndihg that it meets the
group/associational requirement. First, the Sierra Club asserts that it has an unnamed member that
is either situated adjacent to the primary location of the facility (not including off-site applicatibn
fields) or adjacent to Green Creek withiﬁ one mile downstream of the primary location of the facility.

The Sierra Club declines to publicly identify this person at this time because the Sierra Club claims
that this person has a fear of retribution if he/she is identified as a member. Instead, the Sierra Club
attached a sworn affidavit by Ken Kramer, Director of the Lone Star Chapter of the Sien’a’ Club to
attest to the accuracy of the déscription_ of where the unnamed member is situated in relation to the
facility. Absent specific contact information and the specific location of the property, the ED cannot
recommend that the unidentified member be found as an affected person in his/her own right and -

establish a basis for associational standing for the Sierra Club.
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Sécondly, the Sietra Club identifies Boyd Waggoner as amember. The Sierra Club states
that Mr Waggoner owns more than 1,800 acres in Erath County. The Sierra Club provides no
speciﬁé address or property detail that would allow the ED to establish a more specific location of
the property relative to the Applicant. Absent»s‘l‘)eqiﬁc contact information and the specific location
c-)f his property, the Sierra Club cannot éstablish Mr. Waggoner standing as an affected person in his

., own right.

: Th,irdly; the Sierra Club ~identjﬁes.anald Turner ‘as a member. “The Sierra 'C.lub s_tateé that

Mr. Turner owns property Within 10 miles of the facility, including property "that is.adjacent to

| Green Creck for a length of 3 continuous river.m‘iles,;“: The Sierra,C_l\ub provides no specific address
or property detail thét would allow the ED fo esta_blish a more specific locaﬁon of the propel“tyb'

relative to the Applicant. Absent specific contact information and the Lspeci‘ﬁlo‘ location of his

prbpel‘fy, the Sietra Club cannot establish Mr. Waggoﬁer standing as an affected person in his own

right.

Lastly, the Siérra Club -claimg to have over 7 5,4unn‘amed members who reside in the City of

Waco and receive Watef from Lake ‘Waco. The‘Sierra Club fails to provide the names, addresses, or
any contact information, so that the ED was unable to vérify the accuracy of this claim. Also, absent
that information, those persons cannot qualify to have standing as an affected p‘er‘son‘ in théir own
7 rightvbecause they have not met thé -1‘eqﬁirements in 30 TA_C, §§ 55.201(c) and (d) regarding what
components _théir hearing requests rﬁust include. Specifically, a valid CCH réquest must include the
applicable contact information for the individual members and that is missing from the Sierra Club's

request. -

Regardless of whether these lnembérg are ultimately: identi_ﬁed by the Sierra Club, the
location of the facility is located approximately 101 stream miles ypstream of the convergence of the
North Bosque River and Lake Waco. The dairy is bisected by Green Creek approximately 12 stream

miles above where the creek enters the North Bosque River. From the intersection of Green Creek
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and the North Bosque to where the Bosque enters Lake Waco is approximately 89 stream miles. Due
to distance, ’any impact on Lake Waco is the same as the impact on the general public. Even
supposing a discharge, the distance from the dairy to Lake Waco is such that assimilation and

dilution would occur before the water reaches ﬂle lake.

Based on the information provided the ED recommends that the Commission find that the Sierra

Club has not established that one or more members of its organization has standing as an affected

person in their own right, unless the unnamed member is an adjacent property owner to the facility.

C. Whether the claim asserted or the relief requested requires the participation of

the individual members in the case. ;

The ED does not find that the individual participation of the named and unnamed members of

the Sierra Club is required in any SOAH hearing on this matter.

The ED recommends that the Commission find that the Sierra Club is not an affected person

because it has not established that any of its members, named or unnamed, have standing as an

affected person in their own right.

2. Clean Water Action.

A. Whether the interests the group or association seeks to protect are germane to ,

the organization's purpose.

Clean Water Action states that it is a nationwide membership organization whose purpose
*includes the preservation and protection of surface water quality, and the use and enjoyment of

surface waters by its members.

The ED recommends that the Commission find that the interests Clean Water Action seeks to protect |
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are germane to the organization's purpose.-

~B.. Whether one or more members of the group or association would otherwise

have standing to request.a hearing in their own right.

v Clean Water Action states that its member. sh1p 'includes. persons who receive water service
from'the City of Waco, and thus receive thelr water from Lake Waco." It also states that it has "other
members who will be llmpaot.e,d by the constmctlon.and‘operatlon of the facility.". As in the case of |
the Sierra Club, a person cannot qualify for a hearing in its own right without following the
requirements for requesting a CCH. ‘ Those réquirements include identifying a pérson’s name,
address, and contact information. Without that information an individual cannot qualify as ’an
"affected person" in their own right and therefore, can not be the basis for group/associational

standing for Clean Water Action. -

Additionally, as noted above, the dairy is located approximétely 101 stream miles above the
- 'convcrgence of the North Bosque River and Lake Waco. ' Thefefore, dué to distance any impact on
 the Lake Waco is the sa}rhe-as the impactvdn the general public. Evenlsupposi_ng a discharge, the
distance from the dairy to Lake Waco is such that assimilation and dilution would ocour before the

water reaches the lake.

The ED recommends that the Commission find that Clean Water Action has not established that any

of its members have right to a CCH in thelr own rlght

C. Whether the claim asserted or the relief requested requires the participation of

- the individual members in the case:

Clean Water Action generally raises the issue of contamination of Lake Waco from
runoff from dairies such as that of the Applicant. This concern would not require the participation of

‘,any of the unidentified members of the association.
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The ED recommends that the Commission find that the claim asserted by Clean Water Action does

not require the participation of any of the unnamed members in the case.

The ED recommends that the Commission find that Clean Water Action is hot an affected

person because it has not established that any of its members have right to a CCH in their own

right.

C. Whether Issues Raised Are Referable to State Office of Administrative Hearings
(SOAH) for a Contested Case Hearing.

In addition to recommending to the Commission those persons who qualify as affected
persons, the ED analyzes issues raised in accordance with the regulatory criteria. All of the issues
discussed below were raised during the public comment period, unless otherwise noted. ane ofthe |
issues were withdrawn. All identified issues in the response are considered disputed, unless

otherwise noted.

1. Whether that the expansion of this facility constitutes a “new source” or “new
discharger” under federal law and if it is, whether it meets the requirements of 40 CFR

§ 122.4()). (RTC #1 and #3)

This issue is a mixed question of fact and law. On one hand the iésue involves the legal
interpretation of these terms, but requires consideration of factual information to make the
determination whether the facility is a "new source" or ”new discharger." If the Applicantis a "new
source" and/or "new discharger" then it would also be relevant and material to the decision on the
permit application régarding whether the propér determination has been made under 40 CFR §
122.4(a) and (d) that the facility will not cause or contribute to violation of water quality standards.

The ED recommends referring this issue to SOAH.
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2. Whether the following assumpﬁons made in the Total Maximum Daiiy Load (TMDL)

' for phosphorus inputs into the North B’osqué River have been properly addressed in the
termsgof the permit: (a) 40,450 dairy cows in the Wa‘tefshed; (b) 50% of solid mzinuri‘e
from 40,450 dairy cows Woﬁld Jbe removed from the watershed; (c) Phosphrus in the
diet of permitted cows Would be ‘limit“ed to 0.4%; (d) Waste application on existing

 fields would be limited §o thatrphosphorus would never excéed 200 parts per million
"(pprm); A(e) Waste application rates‘vvould'be_'limited to the phosphorus needs .of':the‘
crop; and (f) Initial phosphorus on new fields would be 60 ppm and could not exceed

that level. (RTC #2)

This issue is one of fact. The TMDL Implement'ation Plan (I-Plan) for the North Bosque
River seeks to achieve phpsphorus reductions targeted in the TMDL, The CAFO rules in 30 TAC

. TMDL target. However, if it could be shown the listed assumptions made in the TMDL were not

~ propetly addressed in the terms of the draft permit that information would be relevant and material to

the decision on the permit application. The ED recommends referring this issue to SOAH. .
3. Whether the compliance history of the Applicant justifies issuing the permit, (RTC#7)

This issue is one of fact. The Applicant has an "vaver_agé" compliance rating. 30 TAC§60.3
provides for permit denial in cases when the compliance rating is “poor.” If there is additional
compliance information that would blow,er‘,th,e Applicant's compliance rating to "poor" or there were

- compliance issue considerations that justiﬁéd denying the permit that information would be relevant

-and material to a decision on the permit application. The ED recommends :r'efenii'ng;this issue to
SOAH.

4. . Whether the permit application adequately addresses the increase in odor caused by an

additional 1,000 head to the facility, whether excessive sludge buildup in the RCSs will
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contribute to odor conditions, or whether lax regulation of third-party application

fields will cause an increase in nuisance odor conditions. (RTC #8)

This issue is one of fact and if it could be shown that there is inadequate odor control caused
by the factors in question that information would be relevant and material to the decision on the
permit application. However, the Sierra Club claimed that in their CCH filing of May 29, 2007 that
the ED mischaracterized its odor comments in the RTC (See Comment #8). Therefore, the odor

issue for purposes this response was changed so that it more closely tracks the exact language in

Sierra Club's original comment letter. The ED recommends referring this issue to SOAH.

5. Whether issuing this permit will result in noncompliance with regulations intended to
protect to the health and safety of area residents, downstream users of water from the
* North Bosque River, and/or livestock who drink water from the North Bosque River or

recreational use in the North Bosque River. (RTC #9)

This issue is one of fact. If it could be shown that issuing this permit would result in
violations of or non compliance with the rules intended fo protect the health and safety of persons or
livestock, or recreational use, then that information would be relevant and material to the decision on

the permit application. The ED recommends referring this issue to SOAH.

6. Whether the anti-degradation analysis performed for the expanded facility prbperly
addresses the impact on the quality of the receiving waters and whether it violates the

anti-degradation requirements in TCEQ rules and Texas statutes. (RTC #10)

This issue is one of fact. Ifit could be shown that the ED did not properly perform the anti-
degradation review for this facility such that the analysis improperly allows the facility to violate the

anti-degradation requirements in TCEQ rules and Texas statutes then that information would be

relevant and material to the decision on the permit application. The ED recommends referring this

issue to SOAH.
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7. - Whether the permit includes adequate requirements to control pathogens and bacteria

to meet the applicable rules and regulations. (RTC #12)

- This issue is one of fact. Ifit could be shown that the requirements to control pathogens and’

bacteriadonot meet the applicable rules and regulations then that would be relevant and material to

the decision on the perimit application. The ED recommends referring ,thiS; issue to SOAH,

8.  Whether the lack of effluent limitations for pathogens will violate rules intended to

protect human health and safety if the perlﬁit is issued. (RTC #12)

This issue is one of fact. Ifit could be shown that .t_hé alleged lack of effluent limitations for
pathogens will violate rules intended to protect human health and safety if the permit is issued that
information would be relevant and material to the decision on the permit application. The ED

recommends referring this issue to SOAH.

9. - Whether the dfaﬂ: permit coi‘rectly accounts for the estimated phosphofus fhat will be
. .produced by thesp‘ermittednumber of animals at the diary. (RTC #13)

" _This issue is one of fact. The amount of phosphérus gen‘era;ced by a dairy is important for
designing facilities ‘tvh'at are capable of handling the wasteloads génerated. This information assists. |
| in/assuring that the de_sigﬁ criteria does resultin adequately sized management facilities. Ifthe draft
permit is deficientin éccounting for the estimated phosphorus that the permitted humber‘of animals
at the dairy will produ_ce that information is relevant and material to the decision on the pemiit

application. The ED recommends teferring this issue to SOAH. ..

10. Whether»th‘er‘e has been an attempt made to assess the appropriate total load. for
bacteria in the North Bosque watershed that would preserve the state water quality
standard for that parameter. (RTC #4)
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This issue is one of fact. The North Bosque River TMDLs are intended to achieve significant
reductions in the annual average concentrations and total annual loading of soluble phosphorusin the
river by focusing on controlling soluble phosphorus loading and stream concentrations to obtain and
protect designated uses. However, this facility is located on Green Creek (Segment 1226B), which
has not been found to be impaired for bacteria.1 Therefore, whether a total load of bacteria in the

North Bosque watershed has been assessed is not relevant and material to the decision on the permit

application. The ED recommends not referring this issue to SOAH.

11.  Whether the draft permit discourages the composting or exporting of dairy waste

outside the watershed. (RTC #5)

The issue is really one that questions the adequacy _of TCEQ CAFOrules. The Sierra Club or
Clean Water Action may petition the coinmission to do a rulemaking if they consider the
requirements in the current version of the rules inadequate. There are no inconsistencies between the
draft permit and TCEQ rule requirements for allowing the Applicant to use third party fields found in
30 TAC § 321.42. Thus, whether permit requirements that meet statutory and regulatory authority

have the unintended effect of discouraging composting or the exporﬁng of dairy waste is not relevant

and material to the decision on the permit application. The ED recommends not referring this issue

to SOAH.

12. Whether the permit application meets all applicable-odor control fgquireinents. (No

RTC comment)

The ED disagrees that this issue as characterized by the Sierra Club in its CCH request dated
May 29, 2007 was raised during the public comment period. The Sierra Club states that its original

odor comments questioned "all applicable odor control requirements.” Thus, the Sierra Club stated it

1 On the draft 2006 § 303(d) list, Green Creek is listed as impaired for depressed dissolved oxygen.
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~was continuing to request a CCH on whether the application meets all applicable odor control

requirements, including the prevention of nuisance odorfconditi'ons.z:

. TheED ‘disagfees that the eharaoterization of the odor issue by the Sierra Club in their CCH ,'
request of May 29, 2007 is consistent with their 011g111a1 comment and that its odor concerns as
raised during the public comment period are addressed in Issue #6 Therefore, the ED reoommends

~ denial ‘of this broad formulation of the odor issue because it was not raised during the comment _

period and is not eligible to be sentto SOAH for that reason. The ED recommends n’o‘t.referri‘ng this

 issue to SOAH, o

13. Whether the ED must evaluate each of the followi,ng»,plansv prior to permitting and
make therh available to the public throughout the public comment' period due to the
holding in the Waterkeeper case: Nutrient management plans (NMPs), comprehensive
nutrient manfngement plans (CNMP), nutr 1ent utlllzatlon plans (NUPs), RCS.

9 managemen_t plans, and pollution prevention plans (PPPs). (RTC #11) .

This issue 1s not one of fact, but of law regarding the interpretation of certain aspects of the
Waterkeeper decision on CAF o) permlt‘ting. ‘Tlle Waferlceepeij decision found thatNMPs were the
equivalent of efﬂuentlimitations fhat should be illcorpoﬁated into the permits. The ED is fequiring

’ individual CAFO permit applicarlts in the Bosque watershed to submit NMPs with the permit
applicatien. The NMPs are also subject to review and pllblic scrutiny The Waterkeeper case dld not
express an 0p1111011 on whether CNMPs, NUPs, RCS management plans and PPPs must be
incorporated into the permit. Such incorporation is not required by the current version of the CAFO

rules. Therefore, this issue is not referable to SOAH because it does not involve disputed questions

2 Below is the text 1egard1ng 0d01 from Sierra Club's pubhc comment lette1 received by TCEQ on J anuazy 18 2007

The apphcatlon does not adequately add1 88 the increased odor that will result from the addmon of 1000 cows
to the facility. The likelihood of excessive sludge buildup in the ofi-site lagoons will contribute to odot, and"
the lax regulation of third-party fields also will increase the likelihood that odors ‘will be emitted from
these fields at levels that will result in a nuisance.

3 Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F.3" 486 (2™ Cir. 2005).
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of fact, but interpretations of law and/or policy. The ED recommends not referring this issue to

SOAH.

14. Whether the draft permit should require a plan to take remedial action to reduce the
soil phosphorus levels in any LMU before the phosphorus concentrations reach 500

ppm. (RTC #14)

_ This issue questions the adequacy of TCEQ rules in addréssing this issue. Asamatter of law,
the draft permit does require remedial action consistent with the rules relative to phosphorus
reduction in waste application fields. An LMU that reaches 200 ppm of phosphorus is required to
develop and implement a NUP per 30 TAC § 321.40(k)(3). For LMUs located in a major sole-
source impairment zone, A NUP must be épproved by the ED prior to iand application of any
additional manure, sludge, or wastewater as requiréd by 30 TAC 321.42(1)(5)(C). Applicﬁtion of
manure, slﬁdge, or wastewater to-third party fields must stop completely if a field réaches a

phosphorus level of 200 ppm or higher as required by 30 TAC § 321.42(3)(2). Therefore, this issue

is not referable to SOAH because it does not involve disputed issues of fact. The ED recommends

not referring this issue to SOAH.

15. Whether requiring the Applicant should be required to measure the sludge volume in

the lagoons on an annual basis. (RTC #15)

As a matter of law, 30 TAC § 321.39(c) prohibits the Applicant from allowing sludge
accumulation to exceed the design volume and there is no CAFO rule governing the frequency of

measurement for sludge in the lagoons. Therefore, this issue is not referable to SOAH because it

does not involve disputed issues of fact. The ED recommends not referring this issue to SOAH.

16. ©  Whether the NMP may be based on a single annual sample of wastewater and a single

annual sample of the slurry produced at the facility. (RTC #16)

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST
HIDDEN VIEW DARIY, WQ0003197000 v PAGE 17



This issue is a quesﬁon of law rather than fact. The sampling provision for manure, litter,
- and wastewater méhagement in30 TAC § 321 .36(6)(1) staftes'an Applicant must sample: "At least
one. representative ;saﬁlple of wastewater, if applicable_, and 'ohe rePr,esentatiVe‘ sample of
manure/litter shall be collected and analyzed each year for tbtai:nitro geﬁﬂ,‘total phosphorus, and total

potassium." Therefore, the draft permit complies with TCEQ CAFO rule requirements z_uld,:the"issue

as raised is with the adequacy of TCEQ rules nota diepufced issue of fact. The ED reéommends not

referring this issue to SOAH. -

17. Whether the meamng of the phrase “not exceed. the nitrogen application rate” at Part
- VILA, 8(e)(4)(1)(C) of the draft permit is unclear. (RTC #17)

This is a question of law rather than fact. In their comments, the Sierra Club recjueste‘d,this
phrase be replaced by "not to exceed the nitrogen cfop i‘emovél rate." The ED deClined to make the
| requested change b‘ecause 30 TAC § 321.42(1)(5)(A) requires that- land applioation ‘OCC{lI" in
accordance with the NRCS Practice Standard Code 590 and the cutrent language expresses the limit
for nitrogen application adequately This issue is not referable to SOAH becehlse it doesnot invoive

disputed questlons of fact, but 111terpretauons of law and/or policy. " The ED recommends not

referring thls 1ssue 0 SOAH

18. Whether NUPs (where required) and NMPS for each third party field should be’
submitted and reviewed during the permitting process. (RTC #19) A

~ This issue is a matter of law. TCEQ rules do not require NUPs for third party fields beeause
the 1‘ul€':s require land applieation to cease when phospl}onlseIEVels reach 200 ppm (the phosphorus
level that triggers a NUP in an LMU).4 TCEQ_ruIeS do not require NMPs for third party ﬁelds
during the permitting pfooess._ TCEQ rules require a written contract between the Applicant and

owner/operator of any third party fields that they will beneficially land apply the transferred manure,

4 Sée 30 TACS 321.42()(2).
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~ litter, or wastewater in accordance with 30 TAC 321.42()(1). Therefére, the draft permit complies
with the CAFO rules and the issue is with the adequacy of TCEQ rules regarding third party fields,

not a disputed issue of fact. The ED recommends not referring this issue to SOAH.

19. Whether third party fields should be considered LMUs and subject to all LMU
requirements. (RTC #20) |

This issue is a matter of law. Texas Water Code § 26.503 provides for the disposal practices
for dairy CAFOs. This provision includes allowing manure to be put to other beneficial uses, such as
land application on third party fields. 30 TAC § 321 42(5)(3) was specifically worded to reflect that

775

“LMUs are not associated with third party fields.”” Therefore, the treatmerit of third party fields in

the draft permit complies with TCEQ CAFO rule requirements and the issue is with the adequacy of

TCEQ rules regarding third party fields, not a disputed issue of fact. The ED recommends not

~ referring this issue to SOAH.

20.  Whether the waste management practices employed by the Applicant WiH potentially

have adverse impacts on migratory avian species. (RTC #21)

The Applicant is required to meet all federal and state requirements. Adverse impacts on
migratory avian species are regulated by U.S. Fish & Wildlife under federal law. Therefore, this

issue is not relevant and material to the decision on the permit application. The ED recommends not |

referring this issue to SOAH.

In the event the Commission refers this case to SOAH, the ED recommends r‘efe'rring issues #1-

49,

5 29 TexReg 6652, 6658 (July 9, 2004).
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VL ’Duration of the Contested Case Hearing.

The Executive Director recommends that the duration for a contested case heaﬁng on this
matter, should there be one, between préliminary hearing and the presentation of a pfoposa'l for

decision before-the commission, be nine months. -

VII. Executive Director’s Recommendation
The ED recommends the following actions by the Commission;

1. © Find that the Sierra Club is not an affected person because it has not established that any of
*.its members, named or unnamed, have standing as an affected person in their own right. .,
2. Find that Clean Water Action is not an affected person because they have not established that

any of its members have standing as an affected person in their own right.

3. If the Commission finds either'the Sierra ‘Club_ or:Clean Water Action to be an affected
person, refer issues #1-9 to SOAH for a proceeding of nine months duration with the time
period beginning with the preliminary hearing and concludihg with presentation of a proposal

for decision before the Commission. =

4, If this matter is referred to SOAH, first refer to Alternative Disputev Res’jblution for a

reasonable period.
Respectfully submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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Glenn Shankle, Executive Director

Robert Martinez, Director

Environmental Law Division

By /ﬁ}ﬂ

Robert D. Brush, Staff Attorney

Environmental Law Division

State Bar No. 00788772

Representing the Executive Director of the

Texas Commission on Environmental Quality

P.0. Box 13087, MC-173

| Austin; Texas 78711-3087
(512) 239-5600
(512) 239-0606 (Fax)

ATTORNEYS FOR
THE EXECUTIVE DIRECTOR
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~ CERTIFICATE OF SERVICE

I hereby certify that ‘<.)nA J‘ﬁly 30, 2007 thé‘ original and eleven true and correé’c copieé of the
“Executive Director’s Response to Hearing Request” relating to the application of Hidden View.
Daii'y, Permit No. WQOOO3 197000 were filed with the Chief Clerk of the TCEQ and a copy was
served to all persons listed on the éttadhed mailing list via hand delivery, facsimile transmission, |

inter-agency mail, or by deposit in the U.S. Mail.

W

Robert D. Brush, Staff Attorney

Environmental Law Division

State Bar No. 00788772
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FACT SHEET AND EXECUTIVE DIRECTOR’S PRELIMINARY DECISION

Permit No : WQ0003197000

Owner:

Hidden View Dairy, a Texas general partnership

Regulated Activity:  Concentrated Animal Feeding Operation; Dairy

Type of Application: Major Amendment

Request: Air & Water Quality Authorization

Authority: Federal Clean Water Act - Section402; Texas Water Code §26.027; 30 Texas

.

III.

Administrative Code (TAC) Chapters 39, 305, and 321 Subchapter B;
Section 382.051 of the Texas Clean Air Act and Commission Policies and
Environmental Protection Agency Guidelines o

" EXECUTIVE DIRECTOR’S RECOMMENDATION

The Executive Director has made a preliminary decision that this proposed permit, if issued,
meets all statutory and regulatory requirements. The proposed permit shall be issued for a
five year term in accordance with 30 Texas Administrative Code Chapter 305.

REASON FOR PROPOSED PROJECT

The applicant has applied to the Texas Commission on Environmental Quality (TCEQ) fora
major amendment of Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0003197000 for a Concentrated Animal Feeding Operation (CAFO) to authorize the
permittee to expand an existing dairy facility from 2,000 head to a maximum of 3,000 total
head, of which 2,500 head are milking cows. '

PROJECT DESCRIPTION AND LOCATION
Maximum Capacity: 3,000 total head, of which 2,500 head are milking cows

Land Management Units (LMUs) (acres): LMU#1 - 26, LMU#2 - 64, LMU#3 - 54, LMU#3a
- 152, LMU#4 - 40, LMU#4a - 21.1, LMU#5 - 23.4, LMU#6 - 18, LMU#7 - 49.5.



Fact Sheet and Executive Director’s Preliminary Decision ‘ N
- Hidden 'View Dairy, a Texas general partriership, Permit No. WQ0003197000

The table below indicates the mlmmum volume. allocations for each Retention Con’aol

Structure (RCS):

Treatment Pond and RCS #1 and #2 act ili—séries.

Volume Allocatioﬁs for RCSs (Acte-feet)

Design ' Minimum o ‘Total ?
Rainfall Treatment Required -
Event “Volime | Capacity
_Runoff ‘ '
| 53.9
13.5
5.9
- 6.3

The volume allocations are’ determined using Natural ‘Resource Conservation Service
standards, American Society of Agllcultural Engmeels standards and/01 site spec1ﬁc data
submitted in the penmt apphcatlon O R : : :

The table below compares present and pf0pqséd"RCS pond requirements. In evaluating the
effect of the permit requirements ori 'this CAFO telated to RCS size the table demonstrates a

“large incredse in the design storm event storage for the RCSs receiving contact rainfall run-

off (RCS 1+2 in séries and RCS 3). The treatment pond-does not receive rainfall run-off and
rainfall run-off from RCS 4 is not contact.-wastewatet. Specifically in-RCS 142 in series
there is a 127% increase in design storm storage volume. RCS 3 has a 206% increase in
design storm storage. These increases aré a tesultofthe 1 0'day storfn eventrequirementiand
the increase in the surface area controlled by the RCS. For RCS 142 in series the surface
drainage area is increasing from 31.99 acresto'42.9 acres and for RCS:3 the surface drainage

+ area i$ increasing from 6.8 acres to 11.2 acres. The design storm storage in RCS 4 is again
- for non-contact ‘water ruhoff and it has decreased 32% because of decrease in the surface -

Page 2

drainage area from 8.16 acres to 5.3 acres. The minimum treatment volume and sludge
volume in the treatment pond is decreasing because the CAFO has made an operation change
from a flushed freestall barn to vacuum scrape. The volatile solids entering the treatment
pond are greatly reduced as a result. It is also important to note the increase in operating
volume in the new permit requirements. In RCS 142 in series the operating volume is
increased 5.51 ac-ft (78%) and where there was no calculated operating volume in RCS 3 and
4 before there is now 1.9 and 0.8 acre-feet respectively. The increased operating volume is
reflective of the RCS Management Plan requirements and provides protection of the design
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Iv.

storm volume availability for catastrophic and chronic rainfall event.

Treatment Pond RCS 1+2 RCS 3 RCS4

Present New Present New Present New Present New

Design Storm 1756 | 39.9 3401 104 7.50 5.1
Event

Operating Volume | 7.09 12.6 0 1.9 0 8
Minimum " . , _
Treatment Volume 11.93 3 0 0l 0 0 0 0
Sludge 3.94 2.8 1 2.01 1.4 0 1.2 ' 0 0
Total : 15.90 6.3 26.66 53.9 3.40 13.5 7.50 5.9

* When construction is completed the volume might be larger.

Location: The facility is located on the northwest side of County Road 522, approximately
one-quarter mile northeast of the intersection of County Road 522 and State Highway 6 in
Erath County, Texas. Latitude: 32° 05° 47”N Longitude: 98° 15” 06”W. :

Drainage Basin: The facility is located in the drainage area of the North Bosque River in
Segment No. 1226 of the Brazos River Basin. '

SUMMARY OF CHANGES FROM EXISTING AUTHORIZATION

The proposed permit includes changes based on revisions to 30 Texas Administrative Code
Chapter 321, Subchapter B. The permittee is requesting to increase from 2,000 head to 3,000
head, of which 2,500 head are milking cows in RCS capacity from 28.46 acre-feet to 55.40
acre-feet to accommodate the required margin of safety. There is also an increase in the
required operating volume from 7.09 acre-feet to 15.3 acre-feet to achieve the goals of the
RCS Management Plan and accommodate process generated wastewater and normal rainfall
run-off. Furthermore, land application of manure, sludge, and wastewater must be in
accordance with a phosphorus based nutrient management plan. For additional changes from
the existing authorization, see Attachment 1.

WATER QUALITY PROTECTION

Although the proposed pérmii is allowing an increase from 2,000 head to 3,000 head, this

" proposed permit includes many requirements not required by the existing authorization. Asa

result, this proposed permit is more stringent. The new requirements can be categorized
based on their intended goal: reduce the potential for discharges, minimize the nutrient
loading to land and surface water, and increase the oversight of operational activities by the
TCEQ.
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The following requirements are designed to reduce the potential for discharges:

L.
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The design rainfall event, at which time the CAFO is authorized to discharge, has
been increased from a 25 year/24 hour rainfall event (7.3 inches) to a 25 year/10 day
rainfall event (12 inches). This is dpproximately a 60% increase to the design rainfall
event which will result in an increase of 26.94 acre-feet in the required RCS design
Storm storage capa01ty This design storm storage capacity results in a 1arge1 portion
of the structure above the 25 yecu/ 10 day pond marker that shouild remain dry, except -
during chronic or ¢atastrophic rainfall events. The application also increases process

- water storage from 21 to 30 days in the design calculations. The increased storage

capacity is expected to reduce the potential for discharges from the RCSs.

A RCS managemen’t ﬂplkan"vis'«fequirrad;,t"o'be,»implemciit@d.- ThIS plan must establish
expected end of the month water storage volumes for each RCS. These maximum

levels are based on the- des1gn assumptions used to determine the required size of the

RCS. This plan assuresthe permittee will maintain. wastewater volumes within the
design capacity of the structutes. * The permittee: must- document and provide an

- explanation for all occasions where the water level exceeds the expected end of the
“month storage  volumes:". By maintaining the: wastewater level at or below the

expected monthly volume, the RCS will be less likely to encroach into the volume
reserved for the design rainfall event and/or discharge during smaller rainfall events.
This has:resulted in an increased :operating volume in RCS #1&2:and RCS#3.

Operating volumes in RCS #1&2 of 12.6 acre-feet and RCS #3 of 1.9 acré-feet
. exceed calculations of.the maximum 30 day mﬂow minus evaporation in the water
_~ba1anoe S . :

: ~-The Wastewater level in"ea,cv;h RCS ‘must be recor ded daily This requirement will.
- assist the permittee in the implementation of the RCS management plan and will

: (p1 ovide a visual indication of comphance

»Thc pond marl(er must have one foot incr ements “This lequlrement 1dent1ﬁes the
level of wastewater storage to assist the per 1n1ttee in the 1mplementat10n ofthe RCS

management plan. It also acts as an enfor cement tool for TCEQ to determine

“compliance with the RCS management plan.
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5.

The amount of sludge in each RCS must be maintained at or below the design sludge
volume. Previously, sludge had to be maintained at or below 50% of the treatment

capacity, and sludge accumulation was not expressly regulated in RCSs without
treatment capacity. Excessive sludge accumulation can reduce the available
wastewater storage volume. This more stringent requirement ensures that sufficient
storage capacity is available for containment of the design wastewater volume and
design rainfall event in all RCSs. Proper sludge management will reduce overflows
associated with insufficient wastewater storage capacity. The requirement for annual
measurement of the sludge accumulation volume beginning in year 3 of this permit
will ensure that sludge accumulation does not encroach on the operating volume or
margin of safety.

Land application is prohibited between the hours of 12 am. and 4 am. This
provision reduces the potential of irrigation related discharges associated with
equipment malfunctions.

* The following requirements are designed to help minimize the nutrient loading to land and
the potential for nutrient loading to surface water:

Page 5

1.

The land application of manure, sludge or wastewater must be in accordance with a
Nutrient Management Plan (developed by a certified nutrient management specialist,
based on United States Department of Agriculture/Natural Resource Conservation
Service (NRCS) Practice Standard 590) which provides the permittee the necessary
information to properly manage the amount, form, placement and timing for the
application of nutrients to the LMU. The proposed permit requires a nutrient
management plan to be implemented upon issuance of this permit. This plan
involves a site specific evaluation of the land management unit to include soils,
crops, nutrient needs and includes the phosphorus index tool. The phosphorus index
is a site specific evaluation of the risk potential for phosphorus movement into
watercourses. The risk potential is determined by site characteristics such as soil
phosphorus level, proposed phosphorus application rate, application method and
timing, proximity of the nearest field edge to a named stream or lake, soil
permeability, and soil erosion potential. The application rates are adjusted according

~ to the risk potential. The higher the risk potential, the lower the application rate. In

determining the application rate, the nutrient management plan also evaluates the
amount of nutrients needed for optimal crop production and then balances that need
between the nutrients in the soils and nutrient source (i.e. manure, sludge or
wastewater). Once the nutrients are in balance, there is minimal potential to have
excess nutrients available to leave the site and affect water quality. The nutrient need

~is based on the most limiting nutrient which is ‘phosphorus; thus a phosphorus

apphcatlon rate will be established for each individual LMU. This proposed permit
requires all excess manure, sludge, and wastewater that cannot be land applied in
accordance with the putrient management plan to be removed (exported) from the
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: facﬂlty (sec item #3 below for addltlonal dlscussmn 01l 8XCeSS manure)

; Thls plan determmcs thc appllcatlon mic based on phosphoru%, whereas the previous
- land application rates were based on the nitrogen requirement of the crop. In general,

when calculating the application rate for coastal bermudag1 ass, if all variables remain

.. unchanged except the crop-nutrient requirement, the phosphorus application rate will
... berapproximately, 40% less ‘than the nitrogen: application tate. This reduced
< application rate will lower the: pctcntlal for land applied nutrients to enter surface
~ v water and increase the-amount: of excess manure:to: be managed off-site. Record.
+. - keeping and reporting requirements; such as the amount of manure produced, amount

of manure, sludge or wastewater land applied, soi} sa,mphng and analyses, and the
amount of manure and sludge removed from the famhty, can be used to verify

ERRN comphancc w1th the nutrient management plan.

EEIETEES i B A P TR

‘In addmon to the requlrements f01 1mplcmema’c10n of a nutrlent managcmem plan,
the permittee must operate under a Comprehensive Nutrient Management Plan
(CNMP): certified: by the' Texas State Soil and Water: :Conservation Board. The

CNMP must be developed by a quahﬁed 1nd1v1dua1(s) in’ accordance with Texas

- State. Soil: and. Water Congservation ;Board,. regu],aﬁons . The CNMP must be
- implemented by December31,2006.. The CNMP;i is-a-whole farmiplan that addresses
. nutrient management. from the -origin;in’ the.feed, ratjons to final disposition. The
.- CNMP:¢onsiders-all nutrient inputs;; onsite use and treatment, outputs, and losses.
. Inputs mclude animal, feed, purchased animals, and. commerecial fertilizer. Outputs -

include animals sold; harvested crops removed- from facility, and manure and sludge

~removed from the faclllty Losses: lnclude Volatlhzauon sto1mwater runoff and -

leachmg TR

) .
o1 . A

. Manure sludge or. wastcwatcr m cxcess of the an;lount allowed by the nutuent _
‘management plan. must be, delivered;to a composting facility authorized by the
- _executive. director, dehvered 1o a-permitted, landfill, beneficially used by land
- application. to land located. cut31de of the major- sole source impairment zone, or
. .proyvided to operators of thmj,d,eparty fields for beneficial tise subject to stringent land
_application; requirements and testing, By requiring specific outlets for excess ,
 manure, sludge or wastewater, this -permit -provision. limits unregulated use of-
~ manure, sludge.or wasewater within the watershed. Exported use requires additional
record- -keeping to document how.excess manure is used and provides a mechanism to
~ track each permittee’s conirlbutwn toward the 50% voluntcuy removal goal in the
- Bosque River Total Maximum. Dally Load (F MDL)
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4. Additional conservation practices have been imposed on LMUs adjacent to water n
the state. These conservation practices include a 100 foot vegetative buffer and
NRCS Code 393 filter strips. Site specific conditions and NRCS practice standards
specify which conservation practices, in addition to the required 100 foot vegetative
buffer, must be implemented. The conservation practices reduce erosion, suspended
solids and nutrients in runoff from LMUs. This will improve the quality of
stormwater runoff prior to entering water in the state. See the table below for the
specific buffer requirements for this permit. ‘

Buffer Requirements

MU Land Use Vegetative NRCS Code NRCS Code NRCS Code
# buffer setback | 393. v 601 332
(feet) Filter Strip Vegetative Contour Buffer
flow length Barrier flow Strips (number
range (feet) length range and width)
- (feet) .
1 Coastal . . 100 36 None N/A
Bermudagrass
2 Coastal - 100 36 None | N/A
: Bermudagrass
3 Coastal None None - None N/A
Bermudagrass
3a Coastal None None ‘ None N/A
Bermudagrass , -
4 Coastal None ‘None None N/A
Bermudagrass .
4a Coastal 100 36 : None N/A
Bermudagrass
5 Coastal 100 36 None - N/A
| Bermudagrass _ '.
6 Coastal 100 36 ~ None N/A
Bermudagrass : :
7 - Coastal 100 36 None , N/A
Bermudagrass | : ‘

Page 7
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5. T he table below illustrates numbers from the permlttee s nutrient management plan |

to compare the crop requirement for Phosphorus versus the.actual pounds applied.
- The pounds applied are-significantly less. Of further note because the plan is based

- on.crop removal; and'in some LMUs over 200 ppmléoil test Phosphorus the nutrient

- utilization plan (NUP) requirements, even:the maximum allowable is significantly

. -Jess thah crop requirements. In every LMU the permittee is planning apphcatlon
' below the maximum: allowableé, . In LMUs 3, 3a, and 5 the permittee is planning

application below theé maximum allowable under:the NUP. NMPS/NUPS are

a routinely updated and values are subject to change.

Page'8

- Nutrient Apphcatlon R e R _
LMU#  Soil TestP Crop P205: - | Pounds Applied | Percentage of
S |7 (ppm) -+ Required . P205 . Maximum
yie SN 1. (pounds/ac.). (pounds/ac.) Allowable
1 65 125 32 49%
2 50 170 46 - 1 50%
3 217 170 22 ool 34%
3a 217 125 35w 90%
4 156 170 65 it | T1%
4a 156 125 39 w0 509
5 225 125 21 wrele o 38%
6 64 125 3 49%,
7 213 125 A7 0 90%
The following requir ements allow for 1nmeased over31ght of operaﬁonal actwmes by the
TCEQ: e :
1. The permittee must pr ov1de a 1eport to the TCEQ to subqtantlate a CthlllC rainfall

discharge. After review of the report, if required by theexecutive director, the
- permittee must have an engineering evaluation by a licensed Texas profess10na1
~engineer developed and submitted to the executiverdirector:

“The report and
engineering evaluation may be used to vetify that the facility was maintained and
operated according to the permit conditions. Information reviewed may include
rainfall records at'the CAFO, RCS wastéwater levels preceding the discharge,
irrigation records, and the current sludge volume ‘This requirement‘allows for closer

. scruting by TCEQ for discharges resulting from chronic conditions and provides

documentation for enforcement of unauthorized discharges. The current authorization
does not require chronic discharge documentation or an engineering evaluation.

The TCEQ regional office must be notified ten (10) working days prior to annual soil
sample collection activities. This allows the TCEQ to observe sample collection
and/or obtain split samples for duplicate analysis to help assure that data collected is
credible to support application rates in the nutrient management plan. The current
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authorization does not require notification of soil sample collection activities.

The TCEQ regional office must be notified prior to clean out of sludge in the RCSs.

(U8

4. Annual soil samples must be collected by one of the following persons: the NRCS; a
certified nutrient management specialist; the Texas State Soil and Water
Conservation Board; the Texas Cooperative Extension; or an agronomist or soil
scientist on full-time staff at an accredited university located in the State of Texas.
This ensures that samples are collected by individuals who are knowledgeable about
soil sampling techniques and sample preservation: The current authorization does
not specify who must collect the annual soil samples.

5. Some of the land application records maintained by the permittee must be submitted
to the TCEQ annually. These records include date of manure, sludge or wastewater
application to each LMU, location of the specific LMU and the volume applied
during each application event, acreage of each individual crop on which manure,
sludge or wastewater is applied, basis for. and the total amount of nitrogen and
phosphorus applied per acre to each LMU, including sources of nutrients other than
manure, sludge or wastewater on a dry basis, weather conditions, such as
temperature, precipitation, and cloud cover, during the land application and 24 hours
before and after the land application, and annual nutrient analysis for at least one
representative sample of irrigation wastewater, slurry and other manure for total
nitrogen, total phosphorus, and total potassium. This will assist the TCEQ in
monitoring compliance with land application requirements of the permit.

Although the proposed permit authorizes an expansion from 2,000 head to 3,000 head (of
which 2,500 will be milking cows), the conditions being proposed in this permit are
anticipated to significantly reduce the potential for pollutants entering receiving waters.
These reductions are from limiting the potential for RCS overflows and managing land
application of nutrients to LMUs. The operator is implementing dairy management practices
that significantly reduce the nutrient loading to the wastewater (e.g., vacuuming of manure),
the volumetric loading to the retention control structures (e.g., covered freestall barns;
vacuuming rather than flushing), and the application of phosphorus compounds to land
management units (e.g., nutrient utilization plan with phosphorus reduction component).
Regardless of the number of head, this permit requires all export manure and sludge that
cannot be land applied in accordance with the nutrient management plan to be removed from
the facility (i.e. composting, landfill, outside of the watershed, or third-party fields). The
application of export manure to third-party fields is now subject to stringent controls that
include soil sampling and phosphorus-based application rates. The remaining manure or
sludge and associated nutrients, if land applied to LMUs, must be managed according to the
nutrient management plan, which restricts the land application rate based on site specific risk
potential and the crop phosphorus requirement. The wastewater generated by the facility is
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- retained and mapaged .in RCSs that must be designed to exceed the federal 51zmg
~ requirement, The RCSS are required to be designed with a margin of safety, which requires a
- larger portion of the RESs to remain dry-(i.e. the distance between the normal wastewater

operating level and the spillway). This permit requires RCSs to accommodate rainfall and

- runoff from a 25 year/10 day rainfall event rather than the 25 year/24 hour rainfall event
; Speolﬁed in Federal regulations. This results in: appr oximately a 60% increase in the required
- storage capacity for the design-storm event and: is intefided to reduce the potential for
_discharges from RCSs. The normal wastewater operating level is required to be closely

- monitored and maintained. by 1mplementat10n of the RCS management plan and increased

... recordkeeping by the permittee. ‘The dry storage area is available to capture rainfall from

extended periods of wet weather without overflow. Inthe unlikely event of an overflow, the
permittee must provide records to the TCEQ to prove that the overflow was unavoidable. If
the overflow is determined to be unauthorized, this documentation provides TCEQ additional

" tools.to, initiate; enforeement; proceedlngs These permit requirements, best management

- practices, and increased management and TCEQ over31ght will protect water quality, when

i properly 1mplemented

VL

303(d) LISTING and TOT AL MAXIMUM DAILY LOAD (TMDL)

L4 The fac111ty for thls permlt actlon is located W1th1n the watershed of the North Bosque Rlver
... in Segment 1226 of the Brazos River. Basin. The. designated uses and: dissolved oxygen

. criterion as;stated in Appendix A of the Texas Surface-Water Quality: Standards (30 TAC
¢+, §307.10) for:Segment 1226 are contact recreation; pubhc water. supply, high aquatic lifeuse, -

and 5.0 mg/L dissolved oxygen

- .Segment 1226 is oumently listed on the 2004 State’s mventory of impaired and threatened
- waters (the 2004 Clean Water Act Section 303(d) list) for bacteria.. The NorthBosque River
(S egments, 1226 and.1255).was: included in'the 1998 Texas. Clean Water Act 303(d) List and

- deemed. 1mpa11ed under narratwe ‘water quahty standm ds related to nutrients and aquatic

plant glowth

Segmen’c No 1226 is 1ncluded n the agenoy 8 dooument Two Toml Marzmum Dazly Loads

. for Phosphorus in the North Bosque River, adopted by the Commission on February 9, 2001

. ~and approwed by EPA on December 13, 2001, An Implementation Plan. for Soluble Reactive

Phosphorus. in. the North Bosque River Water whed (TMDL Implementation Plan) was

- approved by the Commission.on December 13, 2002, and appr oved by the Texas State Soil
o and Water Conselvatwn Board on Tanueuy 16, 2003 . L

‘ The, TMDL for the ,North, Bosque River, Segm@nts 1226 and 1255, identified the total
.. amount of phosphorus that could be introduced into these segments, ie. the load. Phosphorus
. load from two-categories of sources was modeled to calculate the expected reductions in
- phosphorus load to meet instream water quality standards. Point sources included

Page 10
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wastewater treatment plants; non-point sources included all other sources, such as CAFOs.
The TMDL called for an average 50% reduction in the average concentration of soluble
reactive phosphorus across river index stations and was to be achieved by a 50% reduction in
soluble reactive phosphorus loadings from both point sources and non-point sources. The
TMDL was developed assuming implementation of specific best management practices.
This set of best management practices represents one way to achieve the water quality targets
in stream and the overall reduction goal of the TMDL.

The TMDL was approved with the understanding that an adaptive management approach was
an appropriate means to manage phosphorus loading to the stream. The TMDL
Implementation Plan emphasized this approach to achieve the phosphorus reductions
targeted in the TMDL. Adaptive management envisions adjustment of management practices
overtime as necessary to reach the target. The TMDL anticipated that, to control loading to
the stream, dairy CAFO permittees would implement those best management practices which
best addressed site-specific conditions. Accordingly, the TMDL is not directly tied to the
number of animal units permitted in the watershed; it is instead tied to the amount of
nutrients that may be land applied consistent with best management practices that ensure
appropriate agricultural utilization of nutrients. -

The provisions of this permit seek to reduce the amount of phosphorus and other pollutants
discharged to water in the state from the CAFO. Primary management strategies for dairies,
both voluntary and regulatory, were identified in the TMDL Implementation Plan which
included: requiring phosphorus-based application rates when applying manure and sludge to
LMUs; voluntarily implementing efforts to reduce the amount of phosphorus in dairy cow
diets; and removing significant quantities of dairy-generated manure or sludge from the
watershed for the production of compost, beneficial use on crops, or disposal. The permit
application includes a nutrient management plan, which allocates the amount of nutrients to
each LMU based on cropping patterns. The proposed permit requires a nutrient management
plan to be implemented upon issuance of the permit and also specifies how the export
manure will be managed. The voluntary phosphorus diet reductions may be implemented
through consultations between a nutritionist and the permittee. Any such dietary phosphorus
reductions will result in reduced phosphorus concentrations in manure, These strategies are
facets of CNMPs; CNMPs are required for all dairy CAFOs in the major sole-source
impairment zone. '

The CNMP must consider manure phosphorus content, the LMU area available for land
application based on phosphorus-rate application, and the amount of excess manure that
would remain. It must also account for all pathways of manure use or disposal, which would
include removal to compost facilities, transport to another watershed for land application, or
land application at onsite LMUs. The proposed permit requires the permittee to develop and
implement a CNMP by December 31, 2006. In the interim, the permittee must implement
the nutrient management plan or nutrient utilization plan submitted with the permit

Page 11
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,vapphieauon and all subsequent updates to those plans.

. These nutrient plans determine the nutrient applicationrate based on phosphorus, whereas
-the prior authorization (before implementation of the nuttient uitilization plan) allowed land
. application rates based.on the nitrogen requirement of the crop:, In general, the phosphorus
- application rate will be approximately. 40% less than the prior nitrogen based apphca‘uon
rates. These reduced application rates, based on phosphorus requirement of the crop or crop
removal rates, will lower the potential for land applied nutrierits to enter surface water and
-increase the amount of export mantie to bemanaged.off-site.. The implementation of these
enhanced nutrient managethent practices within the. watershed: is -expected to result in
phosph01us load reductlon consistent w1th the TMDL: Implementatlon Plan; -

Contlnumg educatlon requ1rements in the proposed perm1t mandate that the operator be -
. «itrained-on.management practices that are:also consistent with the IMDL Implementatlon
Plan 1ega1 dmg feed’ management and waste management prac‘uees

e ,-’ e . T i

The TMDL Implementatlon Plan recommends stmngeht requiremonts for RCSs in order to
reduce the potential for overflows.  In response, several permit:provisions have been
proposed that are consistent with the TMDL Implementatlon Plan, which include:

2

N e

~RCSs must: be demgned to- contaln the- volurne associated: Wlth a:25 year/ 10 day
. rainfall-event, < S : :

- a permanent matker; gr aduated in one foot 1ncrements ﬁ om the bottom of each RCS
- 1o thetop of the sp111way that Wwill: 1den111"y all the: 1equ1red volumes an that spec1f10
-RCS,

aRCS management plan detalhng prooedures for pr opel operatlon and management

~of wastewater levels based on de31gn and assumpttons of monthly expeoted operating
- levels, ¥ e e
.+ daily. 1non1tonng 1ecords of wastewater 1evels

-notification,of dlscharges within-one hour, .-

-discharge: sample analyses must be subm1tted to the TCEQ and
- -areportof discharges must be submitted to the TCEQ regional office, documentmg
.+ that overflows from cumulatlve rainfall events were beyond the penmttee s control.

In addltlon the Septembel 15 2003 Whlte Paper Siandai ds for Was le Retenz‘zon Facilities in
the North Bosque River Watershed, states that “...some of the technical professionals working
on this committee are convinced that.a significant part of the dairy source loading as being
-~ from retention facilities.” Although notdirectly quantifiable, it is expected that a significant
~phosphorus load reduction will occur ag a result of these cnhanced design standards. Not
only will the increased capacity requirements result in load 1educttons “but the additional
operation, majntenance, recordkeeping and reporting requirements will alcl, in achieving the
- water quality target for the North Bosque River,

Page 12
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The TMDL Implementation Plan recommends additional limitations or requirements are
needed to manage irrigation and prevent excessive runoff. Inresponse, the proposed permit
includes the requirement for a CNMP (mentioned above), and when required a 136-foot wide
vegetative buffer between application areas and a water 1n the state. The proposed permit
also specifies that automatic irrigation shutdown requirements may be imposed and prohibits
nighttime land application from midnight to 4:00 a.m.

The RCS storage capacity requirements, nutrient management practices, increased TCEQ
oversight of operational activities, and requirements of the TMDL Implementation Plan,

~ which are incorporated into the draft permit, are designed to reduce the potential for this

VIL

Page 1

CAFO to contribute to further phosphorus impairment and consequently other potential
pollutants such as bacteria. Furthermore, it is anticipated the implementation of the primary
management strategies and permit provisions will result in the reduction of soluble reactive

‘phosphorus and achieve the reductions targeted in the TMDL. Attachment 2 outlines the

proposed permit provisions and provides their purpose. The permit provisions are consistent
with the approved TMDL and associated Implementation Plan that establishes measures for
reductions in loadings of phosphorus (and consequently other potential pollutants) to the
North Bosque River Watershed. Therefore, this permit is consistent with the requirements of
the antidegradation implementation procedures in 30 Texas Administrative Code Section
307.5 (¢)(2)(G) of the Texas Surface Water Quality Standards.

DRAFT PERMIT RATIONALE
A. PERMIT CONDITIONS AND EFFLUENT LIMITATIONS
The following items were considered in developing the proposed draft permit:
1. The application received on January 27, 2004 and was followed by subsequent
revisions
2. TCEQ Permit No. WQ0003197000 1ssued June 27, 1997
3. Interoffice Memorandum from the Water Quality Assessment Team, Water
Quality Assessment Section, Water Quality Division, dated August 25, 2006
4. Interoffice Memorandum from the Water Quality Standards Team, Water
Quality Assessment Sectlon Water Quality Division, dated April 27, 2006
5. TCEQrules
6. Bosque River TMDL Implementation Plan
7. NRCS Animal Waste Management Field Handbook, Nutrient Management
Practice Standard Code 590 and the Field Office Technical Guidance f01 Texas
8. ASABE Standards (ASAE D384.2 MAROS)
9. Environmental Protection Agency rules
10. Comment letter dated October 23, 2006 from permitiee’s representative

Manure, sludge or wastewater may only be discharged from a LMU or a properly
designed, constructed, operated and maintained RCS into water in the state from this
CAFO if any of the following conditions are met:
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1. d1soha1ge of manure, sludge or wastewater resulting from ‘a catastrophic
- condition other than a rainfall event that the pelmmee cannot reasonably
. prevent or control; . :
2. a.discharge resulting from a ca‘nastrophxc ramf’xﬂ event from:a RCS
a discharge resulting from a chronic rainfall event from a RCS; or

W

- 4. a discharge resulting from a chronie rainfall: event from a LMU that occurs

 because the permittee takes measures to de-water the RCS in acoordance with
the 1nd1v1dual perrmt relating to imminent overﬂow

!
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For a discharge resulting from a chronic rainfall event, the permittee shall submit a
report to the appropriate TCEQ regional office that includes the CAFO records that
substantiates that the overflow was a result of cumulative rainfall that exceeded the
design rainfall event, without the opportunity for dewatering, and was beyond the
control of the permittee. After review of the report, if required by the executive
director, the permittee shall have an engineering evaluation by a licensed Texas
professional engineer developed and submitted to the executive director.

All waste including any manure, bedding or feedwaste from the CAFO and any water
contaminated by waste contact must be stored or utilized to comply with the permit
and TCEQ Rules. - The proposed permit satisfies the Environmental Protection
Agency effluent hmltatlon guidelines in 40 Code of Federal Regulations, Parts 412
and122.

40 Code of Federal Regulations Section 122.44 specifies that any requirements, in -
addition to or more stringent than promulgated effluent limitation guidelines, must be
applied when they are necessary to achieve state water quality standards. Water
quality based effluent limitations must be established when TCEQ determines there
is a reasonable potential to cause or to contribute to an in-stream excursion above the
allowable ambient concentration of a state numeric criterion. For CAFO discharges
the TCEQ must consider:- ‘ ’ '

1.  existing controls on point and non-point sources of pollution;
2. variability of the pollutant in the effluent; and
3. dilution of the effluent in the receiving water.

In proposing this permit, the TCEQ addresses considerations 2. and 3. since
continuous discharges are prohibited and effluent discharges are authorized only
during catastrophic conditions or a chronic or catastrophic rainfall event from a RCS

properly designed, constructed, operated and maintained. The effluent pollutant

levels are variable and effluent is usually not discharged. Additionally, during these
climatic events, water bodies receiving a contribution of CAFO wastewater should be
significantly diluted by other rainfall runoff.

Consideration 1. requires permit controls on CAFO discharges which will result in

the numeric criteria of the water quality standards being met, thus ensuring that
applicable uses of water in the state are attained. The principal pollutants of concern
include organic matter causing biochemical oxygen demand, the discharge of

‘ammonia-nitrogen, phosphorus and fecal coliform bacteria. This permit requires

discharges to be monitored for the pollutants of concern. Existing technology does
not allow for practicable or economically achievable numeric effluent limitations at
this time. The Environmental Protection Agency has not promulgated effluent
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» gmdelmes or numeric efﬂuent limitations that would allow regular d1scharges of
' CAFO process wastewater or process- genelated wastewater. The proposed permit -
addresses. potential pollutant impacts thr ough requirements including numerous
- narrative (nonsnumeric) controls on CAFO process wastewater and non-point sources
. of pollutant discharges associated with CAFOs, Setting specific water quality-based

effluent limitations in this permit is not feasible (see 40 Code of Federal Regulations -

| :§122:44.(k)(3)). Instead; the proposed permit. provides general and site specific
provisions which are expected to result in oomphance wﬂh water quality criteria and

: ploteotlon of attamable water quahty as Iollows

appllcatmn
e L1ne1 Certlﬁcanon | Céxpééity Certification
R e : . Volume
RCS e Datc e Date ] (acre-feet)
.| Treatnient Pond.- , August 2002, i -Apr1l 1997‘ i 13.95
- |'RCS #1: Feblt_uary 19954« April1997 . .- 78.98 |
| RCS#2 February 1995 | April 1997 « | - 4.46
[RCS#3 February 2008 |~ April 1997 : _5.59
RCS #4 , - August 2002 | April 1997 11.41
Settling Basin (solids . '
| separator adjacent to - November 2005 |
| Settling Basin'#2 I ETILPRTO U -
| (solids’fs'e]f)’ai‘ato‘r)" August 20-05 Not Required
Settling Basin #3 N S e
/| (solids separator) - August 2005
Upper Slurry Basin #1 December 2005
Slurty Basin  April 2002

Page ]6

maintained in the :onsite: pollution. prevention plan,

The apploved Ieohargen feature celtlﬂoa’uon dated Aprﬂ 15, 2006 must be
The recharge feature
certification describes the location of the CAFO relative to certain natural and

“artificial features that could result in adverse ground water impacts.
. Groundwater. has - the potential to. resurface as surface . water.
3_preventmg 1mpacts to groundWater also pr ov1des plotec’aon to surface water,

Therefore,

S RCSs at the OAFO must be adequately hned and certlﬁed by a p1ofessmna1

engineer; alternatively, . certification: must. document a lack of hydrologic

. connection between wastewatetin the RCS: and groundwater Groundwater has

the potential to resurface as surface; water, - Therefore, preventmg impacts to

‘groundwater also provides protection to surface water. A liner certification,
- certified by .a professmnal engmeer, for,-each RCS; was submitted with the
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(S

RCS design criteria must include volumes for the design rainfall event, sludge,
process generated wastewater, and treatment volume for the air standard permit
to meet “best available technology economically achievable” and “best
practicable control technology”. These design criteria must be supplemented
with a water balance analysis that demonstrates that wastewater can be
sufficiently stored and that irrigation of the wastewater will not induce runoff or
create tailwater. The application includes design calculations, certified by a
professional engineer, which determine the design criteria for each RCS system.
The proposed permit requires an increase in RCS capacity from 28.46 acre-feet
t0 55.40 acre-feet to accommodate the required margin of safety. There is also -
an increase in the required operating volume from 7.09. acre-feet to 15.3 acre-
feet to achieve the goals of the RCS Management Plan and accommodate
process generated wastewater and normal rainfall run-off.

Modified RCSs must maintain two vertical feet of material equivalent to

construction materials between the top of the embankment and the structure’s
spillway to protect from overtopping the structure.

Recordkeeping and reporting requirements are designed to help ensure that the
permittee complies with the permit provisions. - Some of these requirements

- include daily records of RCS wastewater levels and measurable rainfall; weekly

records of manure, sludge, and wastewater removed from the facility,
inspections of control facilities and land application equipment; and monthly

‘records of manure, sludge or wastewater land applied. The permittee is required

to submit an annual report to the TCEQ which includes a subset of the permit
recordkeeping requirements. N

Discharge of wastewater from irrigation is prohibited, except a discharge
resulting from irrigation events associated with imminent overflow conditions.
Precipitation-related runoff from LMUs is allowed by the permit, when land
application practices are consistent with a nutrient management plan or nutrient
utilization plan.

Solid waste management provisions specify requirements which minimize
adverse water quality impacts.

The entry of uncontaminated stormwater runoff into RCSs must be minimized.
The site includes berms to both direct contaminated runoff into the RCSs and
prevent uncontaminated stormwater runoff from entering the RCSs.
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9. ”lhe permlttee shall take all steps necessary to prevent any adverse effect to
: human health or safety, or the environment. : '

o1 O-. rl he permxtteeshall pil:omde the fol_lowmg not1fioations:

(a) Any noncompliance which may endanger human health or safety, or the
. environment shall be reported by the permittee to the TCEQ, orally or by
~facsimile transmission-within 24:hours and in writing within five days of
- becoming aware of the noncompliance. . ‘
(b) Discharges resulting. from -a chronic. or: calastlophm rainfall event or
catastrophic -conditions must be reported -orally within one hour of the
d1scovery of the d1scharge and i in.wr iting within 14 working days.
Where a. Spe01ﬁc chemloal pollutant does not have a water quahty criterion and that
pollutantis present-in CAFQ effluent:at a-congcentration: that has the reasonable -
potential to cause, or contribute to, an excursion above a narrative criterion in the

L dtate, water quality standards, TCEQ must establish efﬂuent limits, except as prov1ded
by 40 Code of Federal Regulauons Seotlon 122. 44(k)

Nutrient pollutants of concern have narratwe crltena and are dlscharged in CAFO ,

wastewater.».As. described above; effluent limitations are not feasible at this time.
‘Nutrient management has been addressed threugh the imposition of a three t1ered
5 approaoh, based on the soil phosphorus concentration, : '

i

... For LMUS w1th a soﬂ phosphorus oonoentratlon of less than 200 ppm in Zone 1 (0-6
.~ inches depth- if incorporated, 0-2 and:2-6,inches. depth if not incorporated), a

certified nutrient management plan is required by the permit, This plan is based on
the NRCS Practice Standard Code 590: It;uses site:specific criteria to determine the
phosphorus application rate based on the crop requirement. It addresses the amount,

- .source, placement, form, and timing of the application of all nutrients and soil
. amendments to meet crop.needs.-As previously discussed in Section V., of this Fact
Sheet, the nutrient application tate is.based on.the:most limiting nutrient which is
 typically phosphorus; thus: there is-minimal potential to.. have excess nutrients

avallable to }eave the site and affect water quality.. .

As required by Texas Water Code § 26.504, for LMUs with a soil p‘hosldhoius
concentration of 200 - 500 ppm in Zone 1, (0-6 inches depth if incorporated, 0-2 or
2-6 inches depth if not incorporated), the permittee must submit a nutrient utilization

- plan-based on crop removal. Atthe discretion of the certified nutrient management
“specialist, the nutrient. utilization plan: may-also include -ai phosphorus reduction

component. This nutrient utilization plan must be submitted to the TCEQ for review
and approval. The nutrient utilization plan is a revised nutrient management plan
developed utilizing the same NRCS 590 Practice Standard tool to evaluate the site
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specific elements in the LMU such as slope and distance to water courses, the rates,
methods, schedules of manure and sludge application, and best management practices
including physical structures and conservation practices utilized by the CAFO to
assure the beneficial use of manure, sludge, and wastewater is conducted in a manner
that prevents phosphorus impacts to water quality. A crop removal application rate 1s
the amount of nutrients contained in and removed by the proposed crop.

As required by Texas Water Code Chapter 26.504, for LMUs with a soil phosphorus
concentration of greater than 500 ppm in Zone 1, (0-6 inches depth if incorporated,
0-2 or 2-6 inches depth if not incorporated), the nutrient utilization plan must be
based on crop removal and include a phosphorus reduction component. A
phosphorus reduction component is a management practice, incorporated into the
nutrient utilization plan, that is designed to further reduce the soil phosphorus

. concentration by means such as phosphorus mining, moldboard plowing, or other
~ practices utilized by the permittee. This revised nutrient utilization plan must also be

submitted to the TCEQ for review and approval. Permittees required to operate
under a nutrient utilization plan with a phosphorus reduction component must show a
reduction in the soil phosphorus concentration within 12 months or may be subject to
enforcement actions.. :

After a nutrient utilization plan is implemented, the permittee shall land apply in

-accordance with the nutrient utilization plan until the soil phosphorus is reduced
~ below 200 ppm. Each of these plans must be developed and certified by a nutrient
management specialist. This three tiered approach, when implemented, should

minimize the potential for nutrients to accumulate in the soil and reduce nutrient
concentrations in LMUs. Failure. to operate in accordance with a nutrient
management plan or nutrient utilization plan may constitute a violation of state law
and this permit and may subject the permittee to enforcement action.

TECHNOLOGY-BASED REQUIREMENTS

Technology-based effluent limitations are considered in the proposed individual
permit. Effluent limitations are based on “best conventional pollutant control
technology”, and “best available technology economically achievable”, a standard

‘which individually represents the best performing existing technology in an industrial

category or subcategory. “Best available technology economically achievable” and
“best conventional pollutant control technology” effluent limitations may never be
less stringent than corresponding effluent limitations based on “best practicable
control technology”, a standard applicable to similar discharges before March 31,
1989 under Clean Water Act § 301(b)(1)(A).

Frequently, the Environmental Protection Agency adopts nationally applicable
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. guidelines identifying the “best practicable control technology”, “best oonvenhonal

- pollutant control technology”,. and. “best. available technology economically
..+ achievable” standards to-which’ speolﬁc industrial categories and subcategories are
- subject.. When such guidelines are published; the Clean Water Act, § 402(a)(1)

requires that appropriate “best conventional pollutaflt control technology” and “best -

- available fechnologyeconomically achievable” effluent limitations be included in

perm1tt1ng actions on the basis of the permm:lng authorlty s best professional

: Judgment

L The Envnonmental Protectlon Agenoy standard for CAFOs as coniamed in 40 Code
- of Federal Regulations Parts.122 ahd 412, isno discharge of waste or wastewater
. from animal feeding operations interwaten of the United States, except when chronic

ot oatastlophle rainfall:-or- catastrophic coriditions. cause an-overflow. All waste

«;including:any manurey litter; bedding or-feedwaste from ammal feeding operations
- rand any water contaminated by waste contact must be stored or utilized to comply
o Wlth thls 1nd1v1dual ‘permit; Wthh requnes applicable téchnology control.

".'}s!r"',': . IR ’}’.! z ._y_:‘ voad T, :._\h.:

,‘ The oond1t1ons of the proposed permlt have been developed to comply with the

technology-based standards of 40 Code of Federal Regulations Part 412.  The
proposed permit includes provisions and performance standards based on NRCS
technical standards rather than numeric limitations;to addressthe.collection, storage,

“treatment ard land. application/-of manure,sludge: or:wastewater and to limit
- pollutants in:discharges. This permit. exceeds these: standards by requmng the 25
year/10 day storm event: storage ST R :

"WATER QUALITY—BASED REQUIREMENTS

B

- The proposed permlt Would authorlze the land apphoauon of manure, sludge and.

wastewater, and would only allow a- dlscharge to surface water when chronic or
catastrophic rainfall-or catastrophic conditions result in an.overflow of.a properly
designed, operated and maintained RCS. No water quality impacts are expected to

.. -occur fromand application-based upon p1 ope11y pr epzu ed and nnplemented nutrient
. management p1 actices., . TR

“

Instead' of numencj_water quality based effluent limitations, this permit establishes
management practices to restriet discharges to occur only during defined chronic or

catastrophic rainfall events or catastrophic conditions. Discharges occurring during
these conditions would be hlghly intermittent mlnatuxe and should be significantly

;dﬂuted by rainfall runoff.-
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D.

MONITORING REQUIREMENTS

Monitoring requirements were established based on TCEQ rules, and 40 Code of

Federal Regulations Part 412. For any discharges, grab samples must be collected -
daily and analyzed for Biochemical Oxygen Demand, Total and Fecal Coliform,

Total Dissolved Solids, Total Suspended Solids, Nitrate, Total Phosphorus, pH,

Ammonia Nitrogen and pesticides (if suspected). Samples must be taken annually

from land application areas and analyzed for Nitrate, Phosphorus, Potassium,

Sodium, Magnesium, Calcium, Soluble salts/electrical conductivity, and pH.

Discharges and soil analyses are reported to TCEQ.

REQUIREMENTS FOR BENEFICIAL USE OF MANURE, SLUDGE, AND
WASTEWATER BY LAND APPLICATION AND EVAPORATION

The proposed permit contains requirements related to the collection, handling,
storage and beneficial use of manure, sludge; and wastewater by land application or
evaporation. These requirements were established based on TCEQ rules,
Environmental Protection Agency guidance, NRCS Field Operations Technical

" Guidance and the Animal Waste Management Field Handbook, recommendations
from the TCEQ's Water Quality Assessment Team, and best professional judgment. -

40 Code of Federal Regulations Section 122.42(e)(1) specifies that a nutrient
management plan must be developed and implemented by July 31, 2007. The
elements of a nutrient management plan as listed in 40 Code of Federal Regulations
Section 122.42(e)(1) have been incorporated into this permit. This permit requires a
nutrient management plan or nutrient utilization plan and each of the required
elements to be implemented upon issuance of this permit. In relation to these 1tems
the proposed permit is more str mgent than federal requirements.

This permit also requires the deVGIOpment_ and implementation of a CNMP by
December 31, 2006. The CNMP must consider manure, sludge, and wastewater
handling and storage, land treatment practices, nutrient management, documentation

~of implementation and management activities associated with the CNMP, feed

management (voluntary), and alternative uses for manure. This requirement is not
required by federal rule and is, consequently, more stringent than federal
requirements. <

The proposed permit authorizes the use of third-party fields, i.e. land not owned,
operated, controlled, rented, or leased by the CAFO owner or operator that have been
identified in the PPP. The permittee must have a contract with the operator of the
third-party fields. The written contract must require all transferred manure, sludge or
wastewater to be beneficially applied to third-party fields in accordance with the
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| ":Vm

apphcable requirements in 30 Texaq Admlmsti '1t1ve Code §321.36'and §321.40 atan
agronomic rate based on soil test phosphorus. A certified nutrient management

~ specialist must annually collect soil samples, in Zone 1 (0-6 inches depth if
. incorporated, 0-2 and 2-6 inches depth if not 111001p01ated) from each third-party
field used and have the samples analyzed in accordance with the requirements for

. permitted LMUs. : The permittée is:prohibited from delivering manure, sludge or
- ‘wastewater to an operator ofa third-party field once the soil test phosphorus analysis -
shows a level equal to or greater than 200 ppm or after becoming aware that the third-

G < party operator:is not following the specified requirements and the contract. The

permittee will'be subjectto enforcement action for yiolations of the land application

requirements on any third-party field. The thir d-party fields must be identified in the

© pollution prevention plan. ' The permittée must submit a quarterly report with the

“ndme;: locations; and amourits jof - manule sludge: or- Wastewater transferred to
operatms of ﬂnrd-party fields. :

THREATENED OR ENDANGERED SPECIES

The dlscharge from thls perm1t aetlon is- not expected to have an effect on any federal |
-endangeted ot threatened aquatic; or. aquatic. dependent species or proposed species or their

- crmcal habitat:, This determination is based on the United States Fishand Wildlife Service’s -

(USFWS) Biological Opinion on the State of Texas authorization of the Texas Pollutant

“Discharge Elimination System (TPDES) dated September 14,.1998.and the October 21, 1998

. update:= To: make this; determination. for TPDES- permlts FCEQ..and Envir onmental

; IX.

. Protection Agency: only -considered aquatlc or aquatic. dependent species occurring in
. watersheds of critical concern ot high priority as listed ‘in ‘Appendix: A of the USFWS

Biological Opinion; This determination is subject toreevaluation due to subsequent updates
or-amendments to. the B1ologlca1 Opinion, The .permit- does not require Environmental
Protection Agency teview with respect to the presence of endangered or threatened species.
A comment letter has been received by the United States Fish and Wildlife Service (USFWS) |

- related-to migratory birds.. TCEQ has: dlrected the. apphcant to-contact USFWS to address
- this: spe01ﬁo issue, G 4 :

PROCEDURES I‘OR FINAL DECISION

= -When an dppllcatlon is declal ed adll’lllllbll atlvely complcie ‘Lhe Chlef Clelk sends a letter to

the applicant instr ucung the applicant to publish the Notice of Receipt of Application and
Intent to Obtain Permit in the newspaper. In addition; the Chief Clerk instructs the applicant

. to place a copy of.the application ina public place for-review and copying in the county
- where the facility is or will be located. This application will be in a public place throughout
-the comment period. The Chief Clerk also mails this notice to any interested persons and, if
. required, to landowners identified in the permit application. This notice informs the public

about the application, and provides that an interested person may file comments on the
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application or request a contested case hearing or a public meeting.

Once a draft permit is completed, it is sent, along with the Executive Director's preliminary
decision, as contained in the fact sheet, to the Chief Clerk. At that time, Notice of
Application and Preliminary Decision will be mailed to the people identified on the Office of
the Chief Clerk mailing list and published in the newspaper. This notice sets a deadline for
making public comments. The applicant must place a copy of the Executive Director's
preliminary decision and draft permit in the public place with the application.

Any interested person may request a public meeting on the application. A publib meeting is
intended for the taking of public comment, and is not a contested case proceeding.

After the public comment deadline, the Executive Director prepares a response to all

significant public comments on the application or the draft permit raised during the public

comment period. The Chief Clerk then mails the Executive. Director's Response to

Comments and Final Decision to people who have filed comments, requested a contested

case hearing, or requested to be on the mailing list. This notice provides that a person may

request a contested case hearing or file a request for reconsideration of the Executive
- Director's decision within 30 days after the notice is mailed.

The Executive Director will issue the permit unless a written hearing request or request for
reconsideration is filed within 30 days after the Executive Director's Response to Comments
and Final Decision is mailed. If a hearing request or request for reconsideration is filed, the
Executive Director will not issue the permit and will forward the application and request to
the TCEQ Commissioners for their consideration at a scheduled Commission meeting. Ifa
- contested case hearing is held, it will be a legal proceeding similar to a civil trial in state
district court. '

If the Executive Director calls a public meeting or the Commission grants a contested case
hearing as described above, the Commission will give notice of the date, time, and place of
the meeting -or hearing. If a hearing request or request for reconsideration is made, the
Commission will consider all public comments in making its decision and shall either adopt
the Executive Director's response to public comments or prepare its own response.

For additional information about this application, contact Ms. Deana Moore at 512-239-5445.

Deana Moore ‘ Date
Land Application Team ’

Wastewater Permitting Section

Water Quality Division

- Page 23
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Atmchmem 1

Existinnguthorization -
- #WQ0003197000

" Proposed
permit

 Head Co_unt .

' issued June 27, 1997

2.000

113,000 of Wh1ch 2,500 are
' mﬂkmg cows

RCS Requued Capacrcy’

(ac1e feet)

534 acre-feet :

7_9.6 acre-feet

RCS Actual Capa01ty
(ac1e feet) i

114.39 acre-feet "~

T‘o' be deterrﬁinéd after

“| construction

Addmonal capac1ty
'+ (acre-feet)

| unknown -

Permit 'requii*es;RCS

© - | enlargement:to meet

requited capacities for

| operating volume and the
| design storm event

PE certification of RCS-
- design volumes:: .-

‘not required .,

_requlred

L

" Desigh rainfall crieria. | 25 year/24 hour rainfall svent

25 y,ear/ 10 day réﬁnfall
event

RCS management plan

not required

required

.- RCS depth marker -

| 25 year/24 hour idesignaﬁo’n e

-25.year/10 day’ ‘
{-designationyand 1 foot

graduations to bottom of

| pond:

‘Management of sludge
volume in RCSs |

clean out required when volume
exceeds 50 % of uealment
capacity, not 1equ11ed in RCS
without treatment capacity

| clean out required when
| sludge volume meets or

exceeds the sludge volume
designed for each RCS —
anoual measurement of
sludge accumulation
beginning in year 3 of the
pemut o
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RCS discharge

monitored for fecal coliform, 5-
day biochemical oxygen

monitored for all previous
parameters plus total

monitoring
demand, total suspended solids, | coliform, total dissolved
ammonia nitrogen, and any solids, nitrate, and total
pesticide which the operator has | phosphorus
reason to believe could be in the
discharge
Chronic discharge not required required
determination
Land application of sludge based on nitrogen requirement of | allowed

the crop

- Agronomic rate

based on nitrogen requirement of
crop '

based on phosphorus
requirement of crop

Land applicatioh of manure,
sludge, and wastewater

at agronomic rates unless soil

| phosphorus levels exceed 200

in accordance with a ;
phosphorus based nutrient

ppm management plan, unless
' soil phosphorus levels
exceed 200 ppm
Phosphorus index risk not required required

assessment

Addi’tional manure removed
from the facility

unlimited options for final
disposition

compost facility, landfill
or beneficially land
applied outside the
watershed, or beneficially
land applied ‘to third-party
fields

Buffer distances between land
application and surface water

100 ft on LMUs that have water
in the state

136 ft on LMUs that have
water in the state '

Nighttime land application

allowed

prohibited between 12 am
and 4 am

Soil sampling notification

no notice required

regional office notification
prior to sampling

Soil sampling

permittee collects annually

CNMS collects annually
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Attaehmem 2

_Perm1t Prov131011 o

| .'lPu,rp'ose L

25 year/24 hour rainfall event to 25 yeal/ 1 O
day 1a1nfall event

Yo

' 60% increase to the storage capacity
~ résérved for chronic rainfall

‘e should remain-dry except during
" chronic or catastrophic rainfall events
- .. will reduce potential for overflow
RCS management plan o predicts expected énd of thie month
s VR ‘ _ water storage volumes for each RCS
L leqLures permittee to manage wate1 '
i : level accordingly - '
: LI ,.reqmres permittee to maintain
'~ minimum wastewater operating
volume :
LR fW1ll reduce potentlal for overﬂow '
. -’Momtor and 1eeord RCS wastewater level | e r prov1des v1sual 1nd1eat10n of
daily = ctge e : eomphance '
| One foot iricrements on pond marker e identifies the level of wastewater .
o . ! . storage to assist the permittee inthe
implementation of RCS management |
' © plan :
E ”“enfmcement tool -
Maintain: RCS sludge volume at or below ® requires sludge 1e1n0val to maintain
I :demgned sludge volume the required wastewater storage
SRR : ' capacity .
° will reduce overflows associated with

“insufficient wastewatel storage
’ 'capaelty

| Land application prehibited 12 am to 4 am

. reduees the polentlal of 1rrlgdt1on |
' related discharges associated with

equipment malfunctions
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Nutrient Management Plan (based on crop
| requirement rate)

40 % reduction in land application
rate by going from N rate to P rate
establishes the annual application rate
based on annual soil analyses,
phosphorus index, and management
practices used at the facility

based on NRCS Practice Standard 590

Nutrient Utilization Plan (based on crop
| removal rate)

. stabilizes and/or reduces phosphorus

on high phosphorus LMUs by
establishing the annual application
rate based on the amount of nutrients
removed by the previous year’s.
harvest based on NRCS Practice
Standard 590 .

CNMP

whole farm mass balance of nutrients
which considers all inputs, onsite use
and treatment, outputs, and losses.
inputs include animal feed, purchased
animals, fertilizer

outputs include animals sold,
harvested crops removed from facility,
and manure removed from the facility
losses include volatilization, runoff,
and leaching

Excess manure must go to compost, landfill,
outside of watershed, or third-party fields

limits unregulated use of manure
within the watershed

offsite use incurs additional record-
keeping to document how excess
manure is used.

provides mechanism to track 50%
voluntary removal goal in TMDL

Chronic discharge determination

“discharges resulting from chronic

conditions are more closely
scrutinized by TCEQ Regional Office
validates chronic conditions claim
provides documentation to TCEQ for
enforcement of unauthorized
discharge
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.Sog;S@phngnotlﬁjoamon . e allows the TCEQ to obsetve sample
' ’ ol e ' collection and/or obtain split samples
for duplicate analysis

e assures data collected is credible to
support application rates in nutrient
management plan ' '

Soil sampling by technical service provider . | e ensures that samples are collected by |

* uhbidSed individuals who are
knowledgeable about soil sampling -
techniques and sample preservation

Consetvation Practices for LMUsadjacentto: | e reduce erosion, suspended solids and ‘ '
water of the state (136 foot vegetative buffer, |~ nutrients in runoff from LMUs. ‘
filter strips, vegetative barrier; contour buffer | e site specific conditions and NRCS -
strips) , ) practice standards specifies which
e R ‘Conservation Practices must be
implemented
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This Permit supersedes and replaces

Permit No. WQ0003197000

issued on June 27, 1997.

[For TCEQ use only EPA ID No. TX0120197]

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
P.O.Box 13087
Austin, Texas 78711-3087

TPDES PERMIT FOR CONCENTRATED ANIMAL FEEDING OPERATIONS
under provisions of ,
Section 402 of the Clean Water Act
Chapter 26 of the Texas Water Code and
Section 382.051 of the Texas Clean Air Act

I. - Permittee::
A.  Owner Hidden View Dairy, a Texas Oeneral partnershlp
B. Owner Address 1684 Private Road 1401 ,
‘ Dublin, Texas 76446

.  Type of Permit: Major Amendment / Air & Water Quahty
[II. Nature of Business Producing W,astei‘?' CAFO; Dairy: SIC No. 02410 ST
IV. General Descr1pt10n and Location of Waste Dlsposal System

Maximum Capacity: 3,000 total head, of Wh1ch 2,500 head are milking cows

Site Plan: See Attachment A.

Retention Control Structures (RCS) total requlred capacmes without freeboard (acre- feet)

Treatment Pond — 6.3, RCS #1&2 — 53.9, RCS #3 = 13.5, RCS #4 — 5.9; Treatment pond and

RCS #1 and #2 act in-series.

Land Management Units (LMUs) (acres): LMU#I 26 LMU#Z 64, LMU#3 - 54, LMU#3a—

15.2, LMU#4 - 40, LMU#4a — 21.1, LMU#5 — 23 4, LMU#6 — 18, LMU#7 — 49. 5 for

locations see Attachment B.

Location: - The facility is located on the northwest side of ‘County Road 522, approximately
- one-quarter mile northeast of the intersection of County Road 522 and State Highway 6 in

Erath County, Texas. Latitude: 32° 05° 47”N Longitude: 98° 15* 06”W. See Attachment C.

Drainage Basin: - The facility is located in the drainage area of the North Bosque River in

SegmemvNo, 1226 of the Brazos River Basin.

This Permit contained herein shaH expire at 1111dmght five years after the date of Commission
approval

ISSUED DATE:

For the Commission

Pagé 1
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V. Definitions. All deﬁnltlons in Chapter 26 of 1he Texas Water Code, 30 Texas Administrative
Code (TAC) (;h"tpters 305 and 321 Subchapter B shaﬂ apply to this permll and are incorporated by

reference
VI. Permit Applicability and Covamge :
A. Dlscharge Authorization. No discharge is authonzed by this permit except as allowed by the
provisions in thls permit ahd 40 Code of Fedel al Regulat1ons Chapter 412 wlnch is adopted by
A reference in 30 TAC Sechon (§) 305 541 ,
B. Apphcqhon Apphcabﬂ;xty The appllcatlon pu1 suant 10 which the perrmt has been issued is
incorporated herein; provided, howeve1 1hat in the event of a conflict between the Jprovisions
~of this permlt and the apphcatlon “the pr0v1s1ons of the permit shall control,.-
C. = Air Qualnty Authorlzatlen The permlttee shall conlply w1th the 1equlrements 11sted in
Section VILD. of this permit and shall::, RO LR
1. maintain a minimum treatment capac1ty of 3, 5 acre-feet in the Treatment Pond and
2. include a stage storage table for the treatment pond in the RCS Management Plan.
VII. Pollution Preventmn Plan (PPP) Requlrements AR
Technical Requirements

1. PPP General Requirements. . - = ;- ‘
(a) The permittee shall update and 1n1plement a PPP f01 thls facﬂxty upon
_issuance of this permit. The PPP:shall: . Sy SRR
(D be prepared in accordance with goqd \enﬂlneenng practlcee, '
()., inglude measures necessary. to, limit, the dlscharge of pollutants to
- . surface waterin the state; .4 - - A :
(3)  describe and ensure the 1mplementat10.n of practlces whlch are to be
~ used to-assure; compha.nce with the lnmtatlons and conditions of this
CLoapermity ook da
) include all mformanon hsted in Sectlon AVII A e
- A5).. . identify specific individual(s) who is/are 1es_pon81ble for development,
‘ - implementation,operation, ‘maintenance, ;lnspectlons,1ecmdkeep1ng,
and reyision ofi the PPP.- The, activities and regponsibilities of the
pollunon prevennon personnel shall, addless all aspects of the
' facility's PPP, : :
- (6) be signed by the pe1n’11uee or othc1 81g11a101y duthm 1ty in accor dance
o with 30 TAC § 305.44 (relating to Signatories to Apphcahons), and
(7))  Dbe retained on site.
(b)  The permittee shall amend the PPP;
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(d)

(1)
@)

®)

~ Maps.

(1)

@

()

2)

TPDES Permit No. WQO0003197000

before any change in the number or configuration of LMUS;

before any increase in the maximum number of animals and/or the
maximum number of milking cows;

before operation of any new control facﬂmes

before any change that has a significant effect on the potential for the
discharge of pollutants to water in the state;

if the PPP is not effective in achieving the general objectives of
controlling discharges of pollutants from the production area or
LMUs; or

within 90 days followmg written notification from the executive -
director that the plan does not meet one or more of the minimum
requirements of this permit.

The permittee shall maintain the following maps as part of the PPP.
Site Map.. The permittee shall update the site map as needed to
reflect the layout of the facility. The map shall include, at a
minimum, the following information: facility boundaries; pens; bamns; -
berms; open lots; manure storage areas; areas used for composting;
RCSs or.other control facilities; LMUSs, including off-site areas which
are -owned, operated, or under the control of the facility owner or

. operator which will be used for land application of manure, sludge or

wastewater; water wells, abandoned and in use, which are on-site or

‘within 500 feet of the facility boundary; all springs, lakes, or ponds

located on-site or within one mile of the fa.cﬂlty boundary; and dead

- animal burial sites.

Land Application Map. Natural Resou1ce Conservation Service:
(NRCS) soil survey maps of all LMUs shall depict:

(i) the boundary of each LMU and acreage;

(ii) - all buffer zones required by this permit; and

(iii).  the unit name and symbol of all soils in the LMU.

Poten‘ual Pollutant Sources/Site Evaluation

Potential Pollutant Sources. The PPP shall include a description of
potential pollutant sources and indicate all measures that will be used
to prevent contamination from the pollutant sources. Potential
pollutant sources include any activity or material that may reasonably
be expected to add pollutants to surface water in the state from the
facility.

Soil Erosion. The PPP shall identify areas that, due to topography,
activities, or other factors, have a high potential for significant soil
erosion. If these areas have the potential to contribute pollutants to
surface water in the state, the PPP shall identify measures used to
limit erosion and pollutant runoff.



. Hidden View Dairy,‘.affexasf general partnershi{p; ... TPDES Permit No. WQ0003197000

Page 4

- (a)

(@)

-(3).  .Control Facilities. The PPP shall include the location and a

- description of control facilities. The control facilities shall be
_appropriate for the identified sources of pollutants at the CAFO.

. (4) : Recharge Feature Certification.' The recharge feature certification

.+ dated-April 15,2006 shall.be implemented, updated by the permittee
as often as necessary, and maintained in the PPP.

. (5 100-year Floodplain. All contro] facilities, including holdmg pens sand

. RCSs, shall be located outside of thel 00- ~year floodplain or protected
from inundation and damage that may occur during the flood.

‘Spill. Prevention:rand: Recovery.. - The permittee shall take appropriate
- measures. necessary: to iprevent,spills and to clean up spills of any toxic

pollutant. Where potential spills.can:oceur, materials, handling procedures

5. and storageshall be specified.. The permittee shallidentify the procedures for

_cleaning ‘up: spills and shall ‘make available the necessary equipment to

s personnelto implement a clean up. The permittee shall store, use, and dispose

of all herbicides and: pesmcldes inaccordance with label instructions. There

-1 . shall be no disposal of herbicides;pesticides, solvents or heavy metals, or of
L Sp_ﬂls ot residues from storage or application equipment or containers, into

- RCSs.. Incidental amounts: of such:substances entering a RCS as a result of

. .stormwater transport of properly apphed chemicals is not a violation of this -

- petmit. -

_D1scharge Restmctmns and Monltormg Reqmremen’cs
. Discharge Restrlctlo.ns ‘Wastewater,may be discharged to waters in the state

from a properly designed,: constructed; operated and maintained RCS

- whenever chronic or-catastrophic: rainfall events, or catastrophic conditions
- cause an‘overflow, There shall beno effluent llmltatlons on discharges from

RESs which meet the above criteria.

+ Monitoring Requnements The pelmlttee shall samplc and mﬂyze all

_dlscharges from RCSs f01 the followmg pa1amete1s
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Parameter Sample Type Sample Frequency
BOD:; Grab 1/day
Total Coliform Grab 1/day
Fecal Coliform Grab : ‘ 1/day’
Total Dissolved Solids (TDS) Grab 1/day
Total Suspended Solids (T'SS) Grab 1/day !
Nitrate (N) Grab : 1/day
Total Phosphorus Grab : 1/day
Ammonia Nitrogen | ‘ Grab 1/day '
Pesticides ' | Grab ’ ‘ 1/day !

Page 5

: Sample shall be taken within the first 30 minutes following the initial discharge and theri once per day while

discharging.
? Any pesticide which the permittee has reason to believe could be present in the wastewater.

(c) If the permittee is unable to collect samples due to climatic conditions that
create dangerous conditions for personnel (such aslocal flooding, high winds,
hurricane, tornadoes; electrical storms, etc.), the permittee shall document
why discharge samples could not be collected.” Once dangerous conditions

, have passed, the permittee shall conduct the required sampling.
3. RCS Design and Construction

(a) RCS Certifications

(1) = The permittee shall ensure that the design and completed construction
of modified RCSs (See Section X.A.1) is certified by a licensed
Texas Professional Engineer prior to use. The certification shall be
signed and sealed in accordance with Texas State Board of
Professional Engineers requirements.

(2) Documentation of liner and capacity certifications must be completed
for each RCS prior to use and kept on-site in the PPP. Once
construction and modification is complete, new capacity certifications
will be provided. The table below shows the liner and current
capacity certifications that have been provided. f
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| Liner Certification Cuuent Capaelty Celt1ﬁca110n
(N R ’ - Volume
RCS Date : Date . (acre-feet)
| Treatment Pond August 2002 April 1997 13.95
| RCS #1 February 1995 April 1997 78.98
|LRCS #2 ~ February 1995 April 1997 | 4.46
| RCS#3 February 2003 | April 1997 ) '5.59
- IRCS#4 _August2002 | April 1997 114
- | Settling Basin (sohds B T .
‘separator adjacent to November 2005
RCS#2) v ]
Settling Basin #2 - . TR
| (solids separator) ~ August 2005 Not Required
| :Settling Basin #3 o ST R e
_(sohds separator) - August %.005 ‘
| Upper Slurry Basin#1 |~ December 2005
% “Slurry Basin April 2002 |
() Desigﬁ/a'n'd‘ Construction Standards. The per1ni'tteve shall ensure that each

RCS s designed: and constructed or modified in accordance with the

techmcal standards developed by the, NRCS American Society of
_ _'__Agrlcultural Englneers, Amencan Somety of C1V1l Engineers, or American

(©

(. .

- '(2)  Design Rainfall Event.

Society. of Testmg Matenals that are in effect at the time of construction.

' .Where site- -specific var1at1ons are warranted a licensed Texas Professional

Engineer must document these Variatlons and then ~appropriateness to the
design. .

- RCS Drainage Area :
My, The per nnttee shall descrlbe in 1he PPP and 1mplemen‘c measures that

;_ | (‘2).:_ The permlttee shall mamlam *Lhe drainage area to minimize pondmg

_.or puddlmg of watel out31de the RCS. , A
~RCS S1zmg ci .

) (1_) The demgn plan must. 1nclude documentanon desc11b1ng the sources

of infor mation, assumptlons and calculatlons used in determining the
applopllate volume capacity 'md structural features of each RCS,

mcludmg embankment and hnus

“Any RCS system authorized under this
individual permit shall be designed and constructed or modified to
meet or exceed the margin of safety, equivalent to the volume of
runoff and direct precipitation from the 25 year/10 day rainfall e vcm

‘The design rainfall event for this CAFO is 12 inches.
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®

(3) Any RCS capacity that is greater than the minimum capacity required
by this permit may be allocated to additional sludge storage volume,
which will increase the design sludge cleanout interval for the RCS.
The new sludge cleanout interval will be identified in the RCS
management plan maintained in the PPP, the stage storage tables will
accurately reflect the new volumes, and the pond markers will

~visually identify the new volume levels. Beginning in year 3 and
annually thereafter, the sludge accumulation volume will be measured
and recorded in the PPP.

Irrigation Equipment Design. The permittee shall ensure that the irrigation
system design is capable of removing wastewater from the RCSs on a regular
schedule. Equipment capable of dewatering the RCSs shall be available and
operational wheneverneeded to restore the operating capacity required by the
RCS management plan.
Embankment Design and Construction. The RCSs on this CAFO have a
depth of water impounded against the embankment at the spillway elevation
of three feet or more, therefore the RCSs are considered to be designed with
an embankment. The PPP shall include a description of the design
specifications for the RCS embankments.  The following design
specifications are required for any structural modification of a RCS.

() Soil Requirements. Soils used in the embankment shall be free of
foreign material such as trash, brush, and fallen trees.

2) Embankment Lifts. The embankment shall be constructed in lifts or
layers no more than eight inches compressed to six inches thick ata
minimum compaction effort of 95 percent Standard Proctor Density
(ASTM D698) at -1% to +3% of optimum moisture content.

3) Stabilize Embankment Walls. All embankment walls shall be

‘ stabilized to prevent erosion or deterioration.

(4) Compaction - Testing. Embankment construction must be
accompanied by laboratory certified compaction tests in accordance
with the American Society of Testing Materials (ASTM D698) or
equivalent testing standards. Compaction tests will provide support
for the liner certification performed by a licensed Texas professional
engineer or a licensed Texas professmnal geoscientist as meeting a
permeability equal to, or less than, 1 x 10 7 cm/sec over a thickness of
18 inches or its equivalency in other materials.

(5) Spillway or Equivalent Protection. The modification of these RCSs
with embankments shall be constructed with a spillway or other
outflow device properly sized according to NRCS design and
specifications to protect from overtopping and to protect the integrity
of the embankment during chronic or catastrophic rainfall that 1s
greater than the design rainfall event.

(6) Embankment Protection. For all structural modifications of existing
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'RCSs, each RCS must have 4 minimum of 2 vertical feet of materials

_equivalent to those used at the time of design and construction
-between the top of the embankment and the structure’s spillway. All
RCSs. on - this CAFO  will  have spillways.

.RES Hydrologic -Connection.. The permittee -shall ensure site-specific
 documentation is prepared and certified by a licensed Texas professional
- engineer or licensed Texas professional geoscientist that shows that no

significant hydrologic connection-exists between the contained wastewater

- and water in the state. Where the permittee cannot document that no
. significant hydrologic: eonnectron exists, RCSs must have a lme1 consistent

with the requirements: of this subseouon

(1)
oo from the RCS;or that any: leakage ﬁom the RCS w1ll not mlgr ate to

@t

| ';:',,fi'(g)" |

- Documentation ' must show that there w1ll be no significant leakage

water in the state.

If it:is claimed that;no;si gmﬁoan,t leakage would result from the use

... of in-situmaterials; A.docgmentatmn must be provided by an NRCS -
- engineer; o1 & licensed« Texas:professional engineer or a licensed

. Texas professional geoscientist that'a liner is not needed to prevent a

. .. significant hydrologic conhection between the contained wastewater
..and -waters- in .the' state.. . This. mfonnatlon will be considered

~documentation thatno- slgmﬁoant hydrologrc connection exists.

Site-specific;. cond1t10n$ 1nay. be: considered in the design and

4 -conistriction of liners... Where 1o site-specific assessment has been
- performed: demons’cratmg that-there will be no-significant leakage

~ from the RCS-or that.any- leakage from the RCS will not migrate to
... water.in the state, a liner must be des1gned by a licensed Texas

3 f,;professmnal engineer,  and. documented to have hydraulic

@

)

_conductivities no, greater than 1 x 107 centimeters per second

(cm/sec), with a, lhlckness of 15. feet or greater or its equivalency in

~ other. materlals ~The liner must be constructed in accordance with the

design. and certified-.as~ ~such, by. a licensed: Texas professional
- -engineer,, The. permittee .shall maintain the liner to mrmmrze the
percolauon of wastewater: through the liner,

- Liner: Samphng. . The licensed Texas professional engineer or

. licensed Texas professional geoscientist shall use best professionial

plaetrees to ensure that core samples or other liner samples will be

_ '1ppropl1cltely plugged with material that also meet liner thickness or
saturated hydraulic conductivity tested at optrmal moisture content

 standards. . ‘

‘Leak. Detection. Syslcm If notiﬁed by the executive director that

significant potenlral exists for the adverse impact of water in the state
or drinking water from leakage of the RCS, the permittee shall install

‘a leak detection system or monitoring well(s) in accordance with that
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notice. Documentation of compliance with the notification must be
kept with the PPP, as well as copies of all sampling data.
Special Considerations for Existing RCSs. An existing RCS that has been properly
maintained without any modifications and has no apparent structural problems or
leakage is considered to be properly designed with respect to the embankment design
and construction and hydrologic connection requirements of this permit, provided
that any required documentation was completed in accordance with the requirements
at the time of construction. If no documentation exists, the RCS must be certified by
a licensed professional Texas engineer as providing protection equivalent to the
requirements of this permit.
Operation and Maintenance of RCS

(a) RCS Operation and Maintenance

(1) The permittee must operate and maintain a margin of safety in the
RCS to contain the volume of runoff and direct precipitation from the
25 year/10 day rainfall event.

(2)  The .permittee shall implement an RCS management plan
incorporating the margin of safety developed by a licensed Texas
professional engineer (See Section X.A). The management plan shall
become a component of the PPP, shall be developed for the RCS
system, and must describe or include: '
@) RCS management controls appropriate for the CAFO and the

methods and procedures for implementing such controls;

(ii) -~ the methods and procedures for proper operation and
maintenance of each RCS consistent with the system design;

(iii)  the appropriateness and priorities of any controls reflecting
the identified sources of pollutants at the facility;

(iv)  a stage/storage table for each RCS with minimum depth
mcrements of one-foot, including the storage volume
provided at each depth;

(v) a second table or sketch that includes increments of water
level ranges for volumes of total design storage, including the

- storage volume provided at each specified depth (or water
level) and the type of storage designated by that depth; and

(vi)  theplanned end of month storage volume anticipated for each
RCS for each month of the year and the corresponding
operating depth expected at the end of each month of the year,
based on the design assumptions.

(3)  Thewastewater level in each RCS shall be maintained at or below the
maximum operating level expected during that month, according to
the design of each RCS. When rainfall volumes exceed average
rainfall data used in design calculations, stored volumes may
encroach into the design storm event storage provided that
documentation is available to support the occuirence and demonstrate
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~that the RCS is otherwise being mflnaged according to the RCS . |

Management Plan criteria. - In circumstances where an RCS has a

- water level exceeding the expected end -of the month depth, the
- permittee. shall document in the PPP why the level of water in the
.. - structire is not at or below the expected depth. Also, if the water
- level in an RCS encroaches into the storage volume reserved for the

- -design rainfall event, the permittee must document, in the PPP, the
-+ conditions that resulted in this occurrence, As: soon as irrigation is

- feasible and not: prohibited by Section VILA.8.f. and g., the permittee

shall irrigate until the RGS water level is at ot below the maximum -
operating level éxpected during that month. '

+ Imminent Overflow. Ifia:RCS-is-in danger of imminent overflow
r',.,»;:;ﬁom chronic.or, oatastlophlc rainfall or catastrophic conditions, the

PR 'tpermlttee.\shall takereasonable steps to irrigate wastewaters to LMUs

only toithe extentinecessary to. prévent overflow from the RCS. If
irrigation results in a discharge from the .MU, the permittee shall

o collect *samples:- from:, the,-drainage pathway at the point of the

e .dlscharge,,.from theh,edge of the LMU where the discharge occurs,

e
-(’7)» )

i+ anialyze the samples for the parameters listed in Section VIL A.2.(b),
- _.and.provide the appropriate notifications as required by Section
~+ o u, VILB.of this permit and 30 TAC §321.44.
(5): s
. permanent pond marker (measuririg device) in the Treatment Pond -
- and RCS-Numbers 14y v131ble from the top of the levee to show the
. following: :

Permanent Pond Marker:. . The permittee shall install and maintain a

@(i): . thevollime 1evel for the des1gn rainfall event; and

. (ii)« - otie-foot increments beginning from the bottom of the RCS to

- the top of the embankment or spillway, and
(i) .. design; . volume . levels for maximum sludge
- accumulation(except for the Treatment Pond); treatment (if -
-any); and operating volume (calculated process water plus
RRE ramfaﬂ runoff minus evaporation) must be identifiable on the
- marker. - :

v Ram Gauge A rain gauge capable of measuring the design rainfall
‘event shall be kept o site and properly maintained.
‘Sludge Removal. The permittee shall monitor sludge acoumulcmon

and depth. in- a RCS, as .necessary, but not less than annually

~beginning in year three (3) from the date of this permit, based upon
- the design sludge storage volume in the RCS. Sludge shall be
- removed from RCSs in accordance with the design schedule for
: cleanout in the RCS Managerhent Plan to prevent the accumulation of

sludge from exceeding the designed sludge volume of the structure.
Removal of sludge shall be conducted during favorable wind
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conditions that carry odors away from nearby receptors. Sludge may

only be beneficially utilized by land application to a Third Party Field

if in accordance with Section VIL.A.8(e)(6). Alternatively, sludge

may be disposed by any of the following method(s):

i. delivery to a composting facility authorized by the executive
director;

_ ii. delivery to a permitted landfill located outside of the major sole

source impairment zone, subject to the requirements of
commission rules relating to industrial solid waste;
1ii. beneficial use outside of the major sole source impairment zone;
or :
iv. put to another beneficial use approved by the executive director.
Liner Protection and Maintenance. The permittee shall maintain
liners to inhibit infiltration of wastewater. Liners must be protected
from animals by fences or other protective devices. No tree shall be
allowed to grow such that the root zone would intrude or compromise
the. structure -of the liner or embankment. Any mechanical or

- structural damage to the liner shall be evaluated by a licensed Texas

professional engineer within 30°days of the damage.
Closure Requirements. - A closure plan must be developed when an

-~ RCS will no longer be used. or when the CAFO ceases or plans to
cease operation. The closure plan shall be submitted to the
- appropriate regional office and the Land Application Team of the

Water Quality Division in Austin (MC-148) within ninety (90) days
of when operation of the CAFO or an individual RCS terminates.
The closure plan for the RCS must, at a minimum, be developed
using standards contained in the NRCS Practice Standard Code 360
(Closures of Waste Impoundments), as amended, and using the
guidelines contained in the Texas Cooperative Extension/ NRCS
publication #B-6122 (Closure of Lagoons and Earthen Manure
Storage Structures), as amended: The permittee shall maintain or
renew its existing authorization and maintain compliance with the
requirements of this permit until the facility has been closed.

General Operating Requirements

(a)

(b)

(c)

‘Flush/Scrape Systems. Flush/Scrape systems shall be operated in accordance

with design criteria. This provision applies to vacuum tanks used to scrape
manure or sludge in freestall barns and to dry manure handling systems.

~ Pen Maintenance. The permittee shall maintain earthen pens to ensure good

drainage, minimize ponding, and minimize the entrance of uncomammated
storm water to each RCS.

Carcass Disposal. Carcasses shall be collected within 24 hours of death and
properly disposed of within three days of death in accordance with Texas
Water Code, Chapter 26; Texas Health and Safety Code, Chapter 361; and 30
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TAC Chapter 335 (relating to Industrlal Sohd Waste and Municipal
HaAal dous Waste) unless otherwise provided for by the commission.
Animalsmustnot be disposed of in any liquid manure or process wastewater
. system. Disposal of diseased.animals shall also be conducted in a manner
<that prevents a public health hazard in accordance with Texas Agriculture
Code, §161.004, and 4 TAC §§ 31.3 and 58.31(b). The collection area for
carcasses shall be addressed in the potential pollutant sources section of the
" PPP with management practices to prevent contamination of surface or
groundwa,ter control access; and minimize odor.

Manule and Sludge Storage ..

RO

@

Manuxe and sludge st01age capaclty requirements shall be based on

.. manure:and sludge productiongland availability, and the NRCS Field
- Office: Technical :, Guide . (Part- 651, Chapter 10) or equivalent
- standards.. ‘[Seé& Special: Provision G for the storage requirements

... applicable:to slutry ¢olleeted from freestall barns.]

- When manure is stockpiled, it-shall be stored in a well-drained area,

i.-and the topiand: sides-of stockpiles shall be adequately sloped to
- ehsure préoper drainage and prevent ponding of water. Runoff from

- manure ot sludge storage piles must be retained on site. Ifthe manure

.. Or: sludge areas are notroofed or covered with impermeable material,

S protected from external. rainfall, or bermed to protect from runoff

@
: - . is allowed only in‘a RCS drainage area. Temporary storage of
- -rhanure or-sludge in the 100- -year flood plain, near water courses or

during the design rainfall event; the manure or sludge areas must be

.+ located within the drainage area- of the RCS and accounted for in the
idesign. caloulatlons ofthe RCS. .

Manure or sludge stored formore than 30 days must be stored within

. the drainage area of a RCS or stored in a manner (i.e. storage shed,
-.bermed ; area,- tarp covered area, etc.) that otherwise prevents

contaminated storm water runoff from leaving the storage area. All

storage sites and structures located outside the drainage area of the

RCS shall be demgnated on the site map.

. Temporary storage of manure.or sludge shall not excec,d 30 days and

near 1echarge features is prohibited unless pr otected by berms or other

- structures fo prevent mundd‘uon or discharges that may occur.

Well Protechon Req1,11remems ‘.
The permittee shall not locate or opers ate a new RCS holdmg pen, or LMU
within the following buffer zones:

(@)

)

(1
)
&)

public water supply wells - 500 feet;.
wells used exclusively for private: w'uox supply - 150 feet; or

- wells used exclusively for agriculture irrigation ~ 100 feet.

Irrigation of wastewater directly over a well head will require a structure
protective of the wellhead that will prevent contact from irrigated wastewater.
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| Well ID Producing or Open, Cased, )
Number Well Type Non-Producing é)r Capped Protective Measure
1 Domestic Producing Cased Well head enclosed in
building; sealed surface
. : o slab
2 Facility Producing Cased Located outside pen area;
' ‘ : steel sleeve inside surface
slab
3 Facility Producing Cased Upgradient from pen area;
s : sealed surface slab
4 | Facility Producing Cased Located outside pen area;
: ’ : ' - steel sleeve and surface
1 slab
5 | Facility Producing Cased Maintain 150 ft. buffer
6 Domiestic Producing ~Cased Maintain 150 ft. buffer
OS1* - | Unknown Unlmown Unknown Located >150 ft. from
1082* | Unknown Unknown Unknown Located >150 ft. from -
‘ B ' LMU

*Off-site wells located within 500 ft. of property boundary were no‘r mspected A 500 ft. buffer isnot required
based on the well not serving as a public water supply '

©
(@

(e)

(a)

(b)

Constmctlon of any new. water Wells must be done by a licensed water well

driller. ;
All abandoned and unusable Wells shall be plu ged according to 16 TAC §

-~ 76.702.

The permittee may continue the operatlon and use of any existing holding
pens and RCSs located within the required well buffer zones provided they

“are in acecordance with the facility’s approved recharge feature evaluation and

certification. Buffer zone variance documentation must be kept on-site and
made available to TCEQ personnel upon request.

: Land Application -

Nutrient Management Plan (NMP) Required. The certified NMP dated
August 28, 2006 shall be implemented upon issuance of this permit. The
plan shall be updated as appropriate or at a minimum of annually according to

- NRCS guidance for Practice Standard 590. The operator shall make available

to the executive director, upon request, a copy of the site-specific NMP and
documentation of the implementation.

Comprehensive Nutrient Management Plan (CNMP) required. The permittee
must develop and operate under a CNMP certified by the Texas State Soil
and Water Conservation Board. The CNMP must be implemented by
December 31. 2006.
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- Whenresults of the annual soil a11a1y31s show a phos;phcn us 1eve1 in

_the 'soil of more than: 200 ppm but not more than 500 ppm in Zone 1

(0-6 inch 1n001po1ated 0-2 or 2-6 inch not 1neorporcued) depth fora
particular LMU or if ordered by the commission to do so in order to
protect the quality of waters in the state, then the peumttee shall:

()  file with the executive director a new or amended nutrient
utilization- plan (NUP) with a phosphorus reduction
component based on crop removal that is certified as

_...acceptable by .a person described:in,(3) below; or »

(ii) show that the level is supported by a NUP that is certified as

. acceptable by a, person described. in (3) below.

The permlttee shall cease land application of manure, sludge or

wastewater to the affected area until the NUP has been approved by

the TCEQ. After a NUP is approved, the permittee shall land apply
in accordance with, the.NUP until soil phosphorus is reduced below

the cr1t10al phospho 1S level of 200 ppm extractable, phosphorus,

Thereafter the permflttee shall 1mp1ement the requirements of the
nutrient nianagement plan or may elect to. continue operatmg under
the approved NUP for an additional perlod of time, :
NUP., A NUP,is a NMP, based on NRCS Praotlce Standard Code

‘590 which utlhzes acrop removal apphcatlon rate. The NUP, based
~ on crop removal, must be developed and certified by one of the
. following: 1nd1v1duals:or entitiess: o i

@) an employee of the NRCS; -
(i1) © - a nutrient:management spemahst certified by the NRCS;
(iii) the Texas State Soil and Water Conservation Board;

- (iv) - the Texas Cooperative Extension;

(v) ..-an.agronomist or soil. scientist on full-time staff at an
2 accredited university located inthe State of Texas; or

. ‘(Vi) L a Certified Professional Agronomist certified by the American

.+ -Society of Agronomy;-a Certified Professional Soil Scientist
certified by the Soil Science.Society of America, ora licensed
- Texas professional geose1enust~801l scientist after approval by
‘the, executive director based on; a determination by the
- executive: director, that another person or'entity identified in

'. this. paragr aph cannot develop the plan in a timely manner.

‘ When results of the annual soil analysis for extractable phosphorus
“indicate a level greater than 500 ppm in Zone 1 (0-6 inch

111001p01a1ed 0-2-0or 2+6 111@]1 not 111001])01:110(1) depth, the permittee

- shall file with the executive director a new or amended NUP with a

phosphorus reduction co.mponem,;b%ed on crop removal, that is
certified as acceptable by a person described in (3) above. After the
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(d)

(®)

new or amended NUP is approved, the permittee shall land apply in
accordance with the NUP until soil phosphorus is reduced below 500
ppm extractable phosphorus.

(5) If the permittee is required to have a NUP with a phosphorus
reduction component based on crop removal, and if the results of tests
performed on composite soil samples collected 12 months or more
after the plan is filed do not show a reduction in phosphorus
concentration in Zone 1 (0-6 inch incorporated; 0-2 or 2-6 inch not
incorporated) depth, then the permittee is subject to enforcement
action at the discretion of the executive director.

Buffer Requirements.. The permittee shall meet the following buffer.

requirements for each LMU: ' '

(1) Water in the state, Vegetative buffers shall be maintained in
accordance with NRCS Field Office Technical Guidance.  The

~permittee shall not apply manure, sludge or wastewater closer than
100 feet to-any water in the state. Additionally, the permittee shall
install and maintain a filter strip (according to NRCS Code 393) or
vegetative barrier (according to NRCS Code 601), between the
vegetative buffer and the land application area; and if the land
application area is cropland the permittee shall install and maintain
contour buffer strips (according to NRCS Code 332) within the land
application area in addition to the filter strip or vegetative barrier.
See Attachment B for the LMU map. See Special Provision X.E. for
specific buffers on each LMU.

(2)  Water wells. The permittee shall comply with the well protection
requirements-listed in Section VIL.A.7. o

Exported Manure, Sludge or Wastewater: Manure, sludge or wastewater

removed from the operation shall be disposed of by:

(1) delivery to a composting facility authorized by the executive director;

2) delivery to a permitted landfill located outside of the major sole
source impairment zone, subject to the requirements of commission
rules relating to industrial solid waste;

(3) beneficial use outside of the major sole source impairment zone;

4) put to another beneficial use approved by the executive director; or

(5) providing manure, sludge or wastewater to operators of third-party
fields, i.e. areas of land in the major sole source impairment zone not
owned, operated, controlled, rented, or leased by the CAFO owner or
operator, that have been identified in the PPP.

(1) There must be a written contract between the permittee and
the recipient that includes, but is not limited to, the following
provisions:

(A)  All transferred manure, sludge or wastewater shall be
beneficially applied to third-party fields identified in



“Hidden View Dairy, a Texas general partnership -

Page 16

. ... fields within 48 hours after land application.
(O

application rate-when: soil: phosphorus concentration -

(D).

(),
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- the PPP in accordance with the applicable

requirements in 30 TAC §§ 321.36 and 321.40 at an

_-agronomice. rate based on soil test phosphorus. The

requirements fot.development or implementation ofa

. muirient managerhent plan or nutrient utilization plan,

under 30 TAC § 321.40, do not apply to thlrd-party

* . fields. |
. Manure and sludge must be incorporated on cultivated

.Land application rates shall not exceed the nitrogen

it Zone:l (0-6 inch. incorporated; 0-2 or 2-6 inch riot
incorporated) depth is less than or equal to 50 ppm

“i'phogphorus.
sLand ‘ap,pheat,lon rates shall not exceed two times the
+ ~Phosphorus crop temoval rate when soil phosphorus
- u.eoheentration in.Zone 1 (0-6 inch incorporated; 0-2 or
+2-6 inch'not incorporated) depth is is greater than 50

o ppm iphosphorus and less than or equal to 150 ppm

.- phosphorus. .
(B
Ll _z.Phospl}oms crop removal rate when soil phosphorus
« coticentrationin Zone 1 (0-6 inch incorporated; 0-2 or
-+ 2-6.inch not incerporated) depth is greater than150

Land apphcau@n rates shall not exceed one times the

. ppm phosphoms and less than or equal to 200 ppm

@

- ,(Iij:”

phosphorus. .

- Thigd-party: ﬁelds whlch have had manure, sludge or
- wastewater:applied during the preceding year must be
- sampled;within 12 months.of any previous application

to that: field by:a certified nutrient management

. specialist: (CNMS) and the samples analyzed in
~acgordance with 30. TAC § 321.36. _
A copy.ofthe annual soil ahalyses shall be provided to

the permittee Wlthm 60 days of the date the samples
were taken.

Temporary storage of manure or sludge is prohibited
on third-party.fields.

lhe peumttee is plohlbned from delivering manure, sludge or

‘wastewater to an operator of a third-party field once the soil

test phosphorus analysis shows a level equal to or greater than
200 ppm or after becoming aware that the third-party operator
is-not following appropriate provisions of 30 TAC §§ 321.36,

- 321.40 and/or the contract.
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(iii)  The permittee will be subject to enforcement action for
violations of the land application requirements on any third-
party field under contract.

(iv)  The permittee shall submitrecords to the appropriate regional
office quarterly that contain the name, locations, and amounts
of manure, sludge or wastewater transferred to operators of
third-party fields.

6 Irrigation Operating Requirements

(H Minimize Ponding. Irrigation practices shall be managed so as to
minimize ponding or puddling of wastewater on the site, prevent
tailwater discharges to waters in the state, and prevent the occurrence
of nuisance conditions.

2) Discharge Prohibited.

' (1) The drainage of manure, sludge or irrigated wastewater is
prohibited from a LMU, unless authorized under Section
VILA.S.(a)(4).

(i)  Where manure, sludge or wastewater is applied in accordance
with the nutrient management plan and/or NUP, precipitation-
related runoff from LMUs under the control of the permittee
is authorized.

(iii) ~ If a discharge from the irrigation system is documented as a
violation, the permittee may be required by the executive
director to install an automatic emergency shut-down or alarm
system to notify the permittee of system problems.

(3) Backflow Prevention. If the permittee introduces wastewater or
chemicals to water well heads for the purpose of irrigation, then -
backflow prevention devices shall be installed according to 16 TAC
Chapter 76 (related to Water Well Drillers and Water Well Pump
Installers).

(g)  Nighttime Application. (LMU or Third Party Field)

(O Land application at night shall only be allowed if there is no occupied
residence(s) within 0.25 mile from the outer boundary of the actual
area receiving manure, sludge or wastewater application. In areas
with an occupied residence within 0.25 mile from the outer boundary
of the actual area receiving manure, sludge or wastewater application,
application shall only be allowed from one hour after sunrise until
one hour before sunset, unless the current occupant of such residences -
have, in writing, agreed to specified nighttime applications.

(2) Land application of manure, sludge or wastewater is prohibited
between 12a.m. and 4a.m.

9. Sampling and Testing.
(2) Manure and Wastewater. The permittee shall collect and analyze at least one
representative sample of wastewater and one representative sample of each

Page 17 |
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- . annuallyfor each:LMU. where- manure, sludge or wastewater was
- applied during the precedingiyear: The permittee is not required to
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category of mature (solids, settling basin solids, slurry, compost and others as

- apptopriate) each year for: total nitrogen, total phosphorus and total

potassium.  The results of theqe analyses shall be used in determining

- application rates.
+ Soils.

(D

 Initial Sampling. Before commencing manure, sludge or wastewater

application on any new LMU, the permittee shall have at least one
representative. soil sample from each of the LMUs collected and

'analyzed according to the following procedures.

Annual Samplingi The permittee shall have soil samples collected,

collect soil samplesion LMUS whére manure, sludge or wastewater

... has not been applied durihg the preccdmg year. The permittee must
. .comply with the initial sampling requlrement before resuming land

3)
© . techniques of soil science for obtaining representative samples and
: ‘analytlcal resultst and:be:¢onsistent with approved methods described

application to such. LMUs.
Sampling Procedures: Sampling procedures shall employ accepted

in the executive director’s guidance entitled “Soil Samphng for

o Nutrient Utilization Plans (RG-408).” -

() . Soil samples must be collected by one of the following persons:
i (A) i the NRCS;:
- (B) i acertified nutrient management specnahst
(C)  :the Texas State Soil and Water Conservation Board;
(D) .. the Texas Coc;peratlve Extension; or
~ (B) .. arnagronomist or soil scientist on full-time staff at an
o -+ accredited university located in the State of Texas.
(if)  Samples shall be coll¢cted -and analyzed within the same 45-
‘ -day time framerea¢h year, except when crop rotations or
- inclement weather require:a change in the sampling time. The
reason:: for ar change: in- samphng timeframes shall be
~“documented in-the PPP.

‘A(iii)“‘, -Obtain: one composite sample for each soil depth zone per

uniform- soil type (soils with the same cheuacterlsucs and
texture) within each LMU;

| (iv) Composite samples shall.be comprised of 10 - 15 randomly |

- -sampled-cores obtalnec from each of the following soil depth

Zones:

(A) ‘[_10116 1: Zero 10 six inches (for an ' LMU where the
manure and sludge -is physically incorporated or
injected directly into the soil) or zero to two inches
(for an LMU where the manure and sludge is not
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incorporated into the soil). Wastewater that is less
than two percent (2%) solids is considered to be
incorporated when land applied but slurry vacuumed
from freestall barns is not considered incorporated
unless physically incorporated or injected into the
field where applied. If a zero to two inch sample is
required, then an additional sample from the two to
six inch soil depth zone shall be obtained in
accordance with the provisions of this section; and
(B)  Zone 2: six to 24 inches.
Laboratory Analysis. Samples shall be analyzed by a soil testing
laboratory. Physical and chemical parameters and analytical
procedures for laboratory analysis of soil samples from LMUs shall
mclude the following;:

(1) nitrate reported as mtrogen in ppm;

(i)  phosphorus (extractable, ppm) using Mehlich III w1th
Inductively Coupled Plasma (ICP);

(iil)  potassium (extractable, ppm);

(iv)  sodium(extractable, ppm);

() magnesium (extractable, ppm);

(vi)» calcium (extractable, ppm);

(vii) ~ soluble salts (ppm) or electrical conductivity (dS/m) -
detérmined from extract of 2:1 (v/v) water/soil mixture; and

(viii) soil pH (soil:water, 1:2 ratio).

Preventative Maintenance Program.
(a) Facility Inspections

(D

(2)

(3)

General Requirements

(1) Inspections shall include visual inspections and equipment
testing to determine conditions that could cause breakdowns
or failures resulting in discharge of pollutants to water in the
state or the creation of a nuisance condition.

(i) The permittee shall draft a report, to be maintained in the
PPP, to document the date of inspections, observations and
actions taken in response to deficiencies identified during the
inspection. The permittee shall correct all the deficiencies
within 30 days or shall document the factors preventing -
immediate correction.

Daily Inspections. The permittee shall conduct daily inspections on

all water lines, including drinking water and cooling water lines,

which-are located within the drainage area of a RCS.

Weekly Inspections. The permittee shall conduct weekly inspections

on:

(1) all control facilities, including all RCSs, storm water
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diversion.devices, runoff diversion structures, control devices -
_ for management of potential pollutant sources, and devices
- channeling contaminated storm water to each RCS; and ‘
‘ (11) “equipment used for land application of manure, sludge or
wastewater..

4) Monthly Inspectlonq The permittee shall "conduct | monthly

e 1nspectlons on: -

y,;f(i) ' mortahty management systems, including collection areas;
‘ ~and -

(11) dlsposal and storage of toxic pollutants 1nclud1ng pest1c1de
' *containers:: ‘s

i (5) L .Annual Site Inspectlon

(). -+ Thex permittee : shall- annually conduct a complete site
' - inspection of the:production area and LMUs and shall
st documentdhe findings, including any mgmﬁcant observations:

»*  requiring further-action in the PPP.,

(i1).i" THe inspection shall verify that: -
" '(A)uy. the -description . of poten‘na.l pollutant sources - is
- accurate; '

,.,(EB). .. the. site: plan/map has been updated or otherwise
et modified to reflect current conditions;. :
w.(C) . the.controls:outlined in the PPP to reduce pollutants
.-, -and.aveid nuisance conditions are being 1mplemcnied

.+ . and are-adequate; and ‘
(D) records: documentmg s1gniﬁcant observations made

during the site-inspection,

Five Year Evaluatlon :Once every five years the pelmmee shall have a

. licensed. Texas. .ptofessional. engineer review the existing engineering -
. documentation, complete a site evaluation of the structural controls, review

existing linér and RCS capacity documentation, and complete and certify a
zeport:of their findings. The report must be kept in the PPP.

» ,Management Documentatlon The pennlttee shall maintain the followmg records in
- the PPPs, 5 '

(@ .

a copy of the admlnlstratlvely complete and 1echnlcally complete individual

. water-quality:permit application and the written authorization issued by the
: commigsion or executive director; :

a copy of the approved.recharge feature certification plus appr opllate updates;

~acopy of the comprehensivenutrient management plan, nutrient management
. .plan and nutrient utlllza1.1on plai plus appropriate updates to these plans, if
- required;

the RCS liner CBlllﬁC'll.lOllS
any written agreement with a landowner which clocumcms the allowance of

- nighttime application of manure, sludge or wastewater;
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() documentation of employee and operator training, including verification of
the date, time of attendance, and completion of training;

(2) the RCS management plan;

(h) any measurements of sludge accumulation in the RCSs

(1) the capacity of each RCS, as certified by a licensed Texas professional
engineer; and

D a copy of all third-party field contracts.

B. General Requirements

1.

)

The permittee shall not construct any component of the production area in any
stream, river, lake, wetland, or playa (except as defined by and in accordance with the
Texas Water Code § 26.048).

Animals confined on the CAFO shall be'restricted from coming into direct contact
with surface water in the state through the use of fences or other controls.

The permittee shall prevent the discharge of pesticide and herbicide contaminated
waters into surface water in thestate. All wastes from dipping vats, pest and parasite
control units, and other facilities used for the application of potentially hazardous or
toxic chemicals shall be handled and disposed of in a manner that prevents any
significant pollutants from entermg water - in the state or creating a nuisance
condition. AT . : e

The permittee shall operate- the CAFO in such a manner as to prevent nuisance
conditions of air pollution as mandated by Texas Health and Safety Code, Chapters

341 and 382. : :
The permittee shall take reasonable steps necessary to prevent adverse effects to

human health or safety, or to the environment.

The permittee shall maintain control of the RCSS required LMUS and control
facilities identified on the site map submitted in the application. In the event the
permittee loses control of any of these areas, the pelmlttee shall notify the executive
director within 5 working days. =

If animals are maintained in pastures, the permittee shall maintain crops, vegetation,
forage growth, or postharvest residues in those pastures during the normal growing
season, excluding the feed and/or water trough areas and open lots designated on the
site map.

C.  Training

1.
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Employee Training

(a)  CAFO employees who are responsible for work activities relating to

: compliance with provisions of this permit must be regularly trained or
informed of any information pertinent to the proper operation and
maintenance of the facility and land application of manure, sludge or
wastewater.

(b) Employee training shall address all levels of responsibility of the general
components and goals of the PPP. Training shall include appropriate topics,
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such as land apphcatlon of manure, sludge or wastewater, propér operation
and maintenance of the facility, good housekeeping, material management
practices, 1ecozdkeep1ng requirements, and spill response and clean up.
(¢) . The permittee is responsible for determining the appropriate training
- frequency for different Ievels of personnel. The PPP shall 1dent1{y petiodic
o dates for such training. 7
2. Operator Training. .'The operator shall fmend and complete at least 8 hours of
 continuing education in animal waste management or its equivalent, developed by the
~executive director and the Texas Cooperative Extension, for each two year period.
3. - . Verification of the date and time(s) of attendance:and- completion of required training
. shall be documented inthe PPP.
D, - _-Air Standard Permit Requirements:.. - ;
1... . Airemission limitations.. . . ' R
' +(a). ¢ Facilities. shall be, operated in such a manner as. to prevent the creation of a
. nuisanceas-defined by Texag Health and Safety, Code, 30 TAC §§341.011.
. rand 321, 82(32), «and s, prohibited byi30:,TAG. §.101,4, - Facilities shall be
‘ operated in such a manner asto prevent a condition: «of air pollutlon as defined -
.. by Texas Health and. Safety Code;30: TAC. §- 382 003(3).:
(b)  The permittee shall take necessary action 1o identify any nuisance condition
- that ogoyrs:, The permittee shall take action to:abate.any-nuisance condition
e @8-S000 s pracnoable or as specified by the:executive, director.
2. Wastewater treatment. The permittee shall design and operate RCSs to minimize
- odors in accordance with. aceepted. engineeringpractices... Each system shall be
operated in accordance w1th the design '1nd a RCS management plan that minimizes
odors; o er e e e e :
(@) e Accepted englneerlng pract1ces to m1n1mlze odors 1nc1ude anaerob1c
.ot treatment lagoons; aerobic treatment lagoons, or other equivalent fechnology.
(b) Accepted dcs1gn standards andiy equnements for this method of treatment are:

ISR

s

. -‘Natlonal Standa;ds Instltute/Amencan Soc1ety of Agmcultulal Enomeezs
- EP403.3.July 1999 (or. subsequent updates) NRCS Field Office Technical
© Guidance, Practice Standard 359, Waste Tleatment Lagoen or the equivalent
for the control of odors. The primary ldgoon in a multi-stage lagoon system
shall be designed with a minimum treatment volume so.that the lagoon
maintains a constant level at all times unless . prohibited by climatic
conditions. - A mylti-stage lagoon system shall be designed to minimize the
~amount of contaminated storm water runoff entering the primary lagoon by

o rounng the contammatcd storm water runoff iirto a secondary RCS.
(¢) . This CAFO uses a smg,lc anaerobic treatment lagoon with a minimum
treatment volume of 3.5 acre-feet and a maximum sludge accumulation of 2.8

R . acre-feet, oo 2

3. Duut cont101 To minimize dust ennss10ns thc CAFO shall be operated and
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(a)

(b)

(@

maintained as follows.

Fugitive emissions from all grain receiving pits, where a pitis used, shall be
minimized through the use of choke feeding or through an equivalent method
of control. If choke feeding is used, operation of conveyors associated with
receiving shall not commence until the receiving pits are full.

As necessary, emissions from all on-site roads, truck loading and unloading '
areas, parking areas, and other traffic areas shall be controlled with one or
more of the following methods to minimize nuisance conditions and maintain
compliance with all applicable commission requirements:

(D sprinkled with water;

2) treated with effective dust suppressant(s); or

(3)  paved with a cohesive hard surface and cleaned.

Any on-site feed milling operations on this CAFO shall be reflected in the

- PPP and operated in comphance with apphcable TCEQ air quality control
- regulations.

If the executive director determines that the implementation and employment
of these practices is not effective in controlling dust, the permittee shall
implement any necessary additional abatement measures to control and
minimize this contaminant wﬁhm the time perlod specified by the executive
director. :

. Maintenance and housekeepmg The permlttee shall comply with the following to

help prevent nuisance conditions.

(a)

(b)-

The premises shall be maintained to prevent the occurrence of nuisance
conditions from odors and dust. Spillage of any raw products or waste
products causing a nuisance cond1t10n shall be plcked up and properly
disposed of daily. S

‘Proper pen drainage shall be maintained at all times. Earthen pen areas shall

be maintained by scraping uncompacted manure and Shapmg pen surfaces as
necessary to minimize odors and pondmg

VIII. Recordkeeping, Reporting, and Notification Requirements

A. Recordkeeping. The permittee shall keep records on site for a minimum of five years from
the date the record was created and shall submit them within five days of a written request by
the executive director.

1.
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(a)
(b)

- The permittee shall update records daily to include:

all measurable rainfall events; and

the wastewater levels in each RCS, as shown on the depth marker. In
circumstances where an RCS has a water level exceeding the expected end of
the month depth, the permittee shall document in the PPP why the level of
water in the structure is not at or below the expected depth. ‘

The permittee shall update records weekly to include:

(&)

records of all manure, sludge or wastewater removed from the CAFO that
shows the dates, amount, and recipient. The permittee must make the most’
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recent nutrient analysis available to any hauler; and

oo (b) inspections of control facilities and land application equipment.
3. - The Ppermittee shall- update records monthly to include: :
~(a).. .records describing mortality management praotlc,os
()] storage and.disposal of chemicals, including pesticide containers; and
+(c)  records of all manure, %ludge or wastewater dpplled on LMUs. Such records
. must include the following mfounaﬂon
(i) - date of manure, sludge or, wastewater application to each LMU;
(i) . location..of the specific LMU and:the volume applied for each
~ individual cr op during each apphoatlon event;
‘ (111) acreage on. Whlch manute, sludge or wastewater is apphed for each
s . individualiorop;. i
: -“-(1V) ~total; amount -of n1trogen and phosphorus applied per acre to each
- - LMU on a dry basis, including sources of nutrients other than manure,
: sludge or wastewater; and the basis for.such calculation; and
W) weather conditions;: such .as temperatute, précipitation and cloud
i cpversiduring the land. appllcauon and 24 hours before and after the
P e land application. o L
4. The pemuttee shall;update’ IGCOIdS annually to anclude
(a)  actual annual yield of each harvested crop for each LMU;-
. Ab). - percent-moisture content of the manure and wastewater v :
(c) annual nutrient analysis for at least one; representatwe sample of 1rr1gat1on,
. .- ., wastewater and one representative sample of. manure (sollds and slurry) for
wy. totalnitregen,total phosphorus,-and total potassmm
(d) - any initial and annual soil analysis reports;
(e) the annual site 1nspect10n report; and:. . Y ! ~
" (f) -any measurements of sludge: accumulatlon in all of the RCSs including but .

ot

Wt

~ not limited to the requirements in VILA. 5(a)(7)

The Five Year Eyaluation rgportimust be upda ated every ﬁve years.
6. The permittee shall keep the following records on-site:
(a) a list ofiany significant spills.of poten‘ual pollutants af the, CAFO thathavea
© .. significant potenual to leach ‘water in the state; ;
(b) ... documentation.of 111161 malntenance by. an NRCS e11g1nee1, a hcensed Texas
‘ professional engineer or a licensed Texas plofessmnal geoscientist;
(c) RCS design, calculations and as-built capacity oemﬁcatmns
(d) embankment certifications; - :
~(e). liner certifications; |
~ (£).:+. acopy of current and amended sue plans, and . :
g) . copies of all notifications to the.executive dir ecto1 including any made to a
regional ofﬁco
B. - Reporting and N ollilcatlom . S
1 The pe1m1ttec shall provide wuuon notlce to thc applopndte TCEQ regional office as -
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soon as an RCS cleaning is scheduled, but not less than ten days before cleaning.
The permittee shall also provide written verification of completion to the same
regional office within five days after the cleaning has been completed. This
paragraph does not apply to the cleaning of solid separators or settling basins that are
functioning as solid separators.

The permittee shall notify the appropriate TCEQ regional office in writing or by
electronic mail with the date, time, and location at least ten working days before
collecting soil samples from LMUs.

- Discharge notification. If for any reason there is a discharge of manure, sludge or
wastewater into water in the state, the permittee shall notify the appropriate TCEQ
regional office orally within one (1) hour - following discovery; unless it is not
reasonably possible to do so in which event the discharge shall be reported as soon as

. reasonably possible, but in no event later than twenty-four (24) hours from when the
discharge occurred. - The permittee shall also submit written notice, within 14

.working days of the discharge to the Office of Compliance and Enforcement,

Enforcement Division (MC 224). -In addition, the permittee shall document the
- following information, keep the information on site, and submit the information to

the appropriate regional office within 14 working days-of becommg aware of such
- discharge. The writtennotification must include:

“i(a) - A description and cause of the discharge, including a description of the flow
. pathto thereceiving water body and an estimation of the volume discharged.
(b The period of discharge, including exact dates and times, and, if not

corrected; the anticipated time the discharge is expected to continue, and
steps being taken to reduce, ehmmate and prevent recurrence of the
S discharge. o '

i (c) o If caused by a prec1p1tat10n evem(s) the date(s) of the event(s) and the

‘ rainfall amount(s) recorded from an on-site rain gauge.

(d) Discharge monitoring analyses required by this permit.
4. . Inthe event of a discharge of manure, sludge, or wastewater from a RCS or LMU
during a chronic or catastrophic rainfall event or resulting from catastrophic
~conditions, the permittee shall orally notify the appropriate TCEQ regional office
within one (1) hour of the discovery of the discharge; unless it is not reasonably
possible to do so, in which event the discharge shall be reported as soon as
reasonably possible, but in no event later than twenty-four (24) hours from when the
discharge occurred. The permittee shall send written notification to the appropriate
regional office within 14 working days. : '
5. Chronic Rainfall Discharge. In the event of a dlscheuge of manure, sludge or
- wastewater from an RCS or LMU due to chronic rainfall, the permittee shall submita
report to the appropriate TCEQ regional office showing the CAFO records that
substantiates that the overflow was a result of cumulative rainfall that exceeded the
design rainfall event without the opportunity for dewatering, and was beyond the
control of the permittee. After review of the report, if required by the executive
. director, the permittee shall have an engineering evaluation by a licensed Texas

!\.)

OS]
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professional engineer developed andsubmitted to the executive director. This
requitement is in addition to the discharge notification requirement in this permit.

- Impactsito Human Health or Safety, or the Environment, The pellnmec shall provide
- the following noncompliance notifications: ,

(a)

Any nonoomphance which .may endange1 hurnan health or safety, or the

- environment shall be reported by the:permittee to the TCEQ. Report of such

information shall be provided orally:or. by e-mail or electronic facsimile

. transmission (FAX) to the TCEQ regional office within twenty-four (24)

.+ becoming aware:of the noncompliance.

hours of becoming aware of the noncompliance. A written submission of

- such’ irformation-shall -also be provided by the permittee to the TCEQ

regional, office: and the Enforoement Division :(M(:224) within five days of
(Thewrittensubmission shall contain

i a,descriptionsof the noncompliance! and its oause; the, potential danger to

- -human health orsafety, or the environment; the, period of noncompliance,

o including exdot: dates .and times: If the noncompliance has fot been

.- corrected, the anticipated tlme itis expected to-continue, and steps taken or
v oplannedto reduceseliminate, and! preVenttrecunence of. the nonoomphance
- andtd mitigate its adverse effects;:
(b)

.. as authorized inthe permit; the permittee: shall give lwenty -four (24) hour

In the event the permittee dischar ges manme sludge or Wastewater other than.

. oraly-e<mail.or fax- noticg.and 5- day w11tten nouce to TCEQ as required by

. paragraph:(a), aboye.: i Gt

: The pcrm1ttee shall-subntit-an annual 1eport to the app10p11ate reglonal office and the
=1 Enforcement:Division(MC 224) by February 15, of each year for the reporting period

of January 1 to December 31 of the previous year. The, report shall be submitted on

.. forms prescribed by the executive director to mcludeb,but not limited to:

(2)

number. and type of animals, Whether in openconfinement or housed under

. toof; " T ST S T
'esumated Iotal manure;, sludge and Wastewaer generated durmg the reporting
o1 period; Vg

® -

(@

)

- _:dotal manure, sludge and wastewate1 land apphed durmg the 1ast 12 months
. on-site at the CARO facility;: .~ - RIS
to’ml manure, sludge or wastgwater t1ansfe11ed to other pCISOI’lS durmg the
. reporting period;

. total numberof acres for land appheatlon under the conuol of the permittee

and all 3" party acreage; |

~summary of discharges of marnur ey sludg,e o1 WclSlerlCT ﬁ om the production

area that oceurred during the 1ep01t1ng period. mcludmg dales times, and
approximate volume :

a statement indicating that the CNMP/NMP/ NUP, undu which the CAFO is
operating, was developed '11]d approved by a certified nutrient managjcmem

- specialist;

a copy of the initial soil dnalySm f01 cach new LMU 10&,&1 dless of whelhm
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manure, sludge or wastewater has been applied;

(1) soil monitoring reports of all soil samples collected in accordance W1th the
requirements of this permit;

() groundwater monitoring reports if required by the executive director; and

(k) any other information requested by the executive director.

" The permittee shall furnish to the appropriate regional office and the Enforcement

Division (MC 224) soil testing analysis of all soil samples within 60 days of the date
the samples were taken in accordance with the requirements of this permit.
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IX. Standard Permit Conditions

A

- .The permittee has a duty to comply with.all pcumt COl’ldlthl’lS I*allme to, comply with any permit condition is a

violation of the permit and statutes under which jf was issued 'md Is gr ouncls for enforcement action, for permit
amendment, revocation or suspensxon, or [or denial of a pelmlt 1enewa apphcatlon or an-application for a
permit for another facil ﬁy ;

The permittee must @pply for-an amendment oi*ieneWa] befole Lhe exp ratlon of the e*{lsung permit in order to

...+ 7continue a permitted activity after the expiration date of the. pexmlti AuthO] ization {0 contmue such activity
- terminates upon the effective denial of said. permit.
It is not a defense fora pg1 ‘mittee in an enf01 cement acuon that it would have been necessary to halt or reduce

i

Cthe permitted activity to maititain ‘compliatice with the permit cond1t1ons

The permittee shall take all reasonable steps to minimize or prevent any dlscharge or sludge use or dlsposal or
other permit violation whlch has a reasonable likelihood of adversely affecting human health or the
environment.

-The permittee shall at all times properly operate and maintain all facﬂltles and systems of treatment and control

(and related appurtenances) installed or used by the permittee to achieve compliance with the permit conditions.
Proper operation and maintenance also includes adequate laboratory and process controls, and appropriate

» quahty assurance procedures. This provision requires the operation of back-up or aux111ary facilities or similar

systems only when hecessary to achieve compliance with the permit conditions.

The permittee shall furnish any information, at the request of the Executive Director, that is necessary to
determine whether cause exists for revoking, suspending, or terminating authorization under this permit. The
requested information must be provided within a reasonable time frame and in no case later than 30 days from
the date of the request.

The permittee shall give notice to the Executive Director before physical alter atlons or additions to the
permitted facility if such alterations or additions would require a permlt amendrnent orresult in a violation of
permit requirements. - .

Authorization from the commission is required before beglnnmg any change inthe permm.ed facility or act1v1ty
that would result in noncompliance with other permit requirements.

Inspection and entry shall be allowed under Texas Water Code, Chapters 26-28, Health and Safety Code,

§§361.032-361.033 and §361.037, and 40 Code of Federal Regulations (CFR) §122. 41(1) The statement in
Texas Water Code, §26.014 that the commission entry of a facility shall occur in accordance with an
establishment’s rules and regulations concerning safety, internal security, and fire protection is not grounds for

- denial or restriction of entry to any part of the facility, but merely descrlbes the commission’s duty to observe
" appropriate rules and regulations during inspection.

Standard monitoring requirements ‘ '
1. Samples required by this permit shall be collected and measurements shall be taken at times and in a
' manner so as to be representative of the monitored discharge or activity. Samples shall be delivered to
the laboratory immediately upon collection, in accordance with any applicable analytical method and
required maximum holding time. Unless otherwise specified in this permit, test procedures for the .
analysis of pollutants shall comply with procedures specified in 30 TAC §§319.11 - 319,12,
Medsurements, tests-and calculations shall be accurately accomplished in a representative manner.

2 Records of monitoring activities must include: -
' (a) the date, time, and place of sample or measurement;
(b) - the identity of any individual who collected the sample or made the measurement;
(©) the chain-of-custody procedures used 10 mamtfuncd sample integrity from sample collection
to laboratory delivery;
(@) the date and time of laboratory analysis;
(e) the identity of the individual and laboratory who performed the andlyms
) the technique or method of analysis; and
(&) the results of the analysis or measurement and quality assurance/quality control records.
3. The permittee shall ensure that properly frained and authorized personnel monitor and sample the soil

or wastewater related to any permitted activity.
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K. Any noncompliance other than that specified in this section, or any required information not submitted or
submitted incorrectly shall be reported to the executive director as promptly as possible. '

L. A permit may be transferred only according to the provisions of 30 TAC §305.64 (relating to Transfer of
Permits) and 30 TAC §305.97 (relating to Action on Application for Transfer).

M. PPPs, reports, and other information requested or required by the Executive Director shall be signed in

accordance with the requirements of 30 TAC §305.128 (relating to Signatories to Reports).

A permit may be amended, suspended and re-issued, or revoked for cause. The filing of a request by the
permittee for a permit amendment, suspension and re-issuance, or termination, or a notlﬁcatlon of planned
changes or anticipated noncompliance does not stay any permit condition.

0. A permit does not convey any property rights of any sort or any exclusive privilege.

P. Reports of compliance or noncompliance with, or any progress-reports on, interim and final requirements
contained in any compliance schedule of the permit shall be submitted no later than 14 days following each
schedule date.

Q. If the permittee becomes aware that he/she failed to submit any relevant facts in a permit application, or
submitted incorrect information in an application, or in any report to the executive director, the permittee shall
promptly submit such facts or information.

R. The permittee is subject to administrative, civil, and cr umnal penalties, as apphcable under Texas Water Code,
§§26.136,26.212, and 26.213, for violations including but not limited to the following:

1. negligently or knowingly violating Clean Water Act (CWA) §§301, 302,306,307, 308,318, or 405
or any condition or limitation implementing any sections in a permit issued under CWA §402, or any
requirement imposed in a pretreatment program approved under CWA §402(a)(3) or §402(b)(8);

2. falsifying, tampering with, or knowingly rendering inaccurate any monitoring device or method -
required to be maintained under a permit; or
3. knowingly making any false statement, representation, or certification in anyrecord or other document

submitted or required to be maintained under a permit, including monitoring reports or reports of
compliance or noncompliance.

S. The permittee shall comply with all applicable rules and regulations of the commission, including 30 TAC 321,
Subchapter B.
T. This permit is granted on the basis of the information supplied and representations made by the permittee during

action on an application, and relying upon the accuracy and completeness of that information and those
representations. After notice and opportunity for a hearing, this permit may be modified, suspended, or
revoked, in whole or in part, in accordance with 30 TAC Chapter 305, Subchapter D, during its term for good
cause including, but not limited to, the following:

L. Violation of any terms or conditions of this permit;
2. Obtaining this permit by misrepresentation or failure to disclose fully all relevant facts; or
3. A change in any condition that requires either a temporary or permanent reduction or elimination of
the authorized discharge.
U. Acceptance of the permit by the person to whom it is issued constitutes acknowledgment and agreement that

such person will Comply with all the terms and conditions embodied in the permit, and the rules and other orders
. of the Commission. _ v

V. In accordance with the Texas Water Code § 26.029(b), after a public hearing, notice of which shall be given to
the permittee, the Commission may require the permittee, from time to time, for good cause, in accordance with
applicable laws, to conform to new or additional conditions.

W. The conditions of this permit are severable, and if any provision of this permit, or the application of any
provision of this permit to any circumstances, is held invalid, the application of such provision to other.
circumstances, and the remainder of this permit, shall not be affected thereby.
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~Hidden View Dairy,' a Texas ‘geﬁeral partnership - . TPDES Pérﬁﬁt No,. WQ0003197000

X+~ Notice of Bankr upicy

1.

R

Page 30

Each permittee shall notlfy the executive dn ectox in wr mng,, 11111116d1ately followmg the filing of a
voluntary-or-involuntary petition for bankruptcy- unde] any chaptcl of T1tle 11 (Banlﬂ uptey) of the
United States Code (11-:USC) by or: agamst

(a) = - the permittee;

| (b):+.-- - an‘entity (as that term is deﬁhed in11: USC §101(14)) conUollmg the pCI mittee or hstmg the

permit or permittee: as pr operty of the estate; or

c) an affiliate (as that term is deﬂned in-11 USC, §l 01(2)) of the peunlttee

This notification must indicate: - - ‘ , i
(8).~ - the name of'the permittee; ”

- (b): . the permit number(s); '
-(c) 1~ the barkruptey court in which the: petltlon f01 bankruptcy was filed; and
(d) the date of ﬁlmv of the petltlon




Hidden View Dairy, a- Texas general partnership TPDES Permit No. WQ0003197000

X. Special Provisions
A. RCS Modifications. :
1. The permittee shall increase the size of RCS #2 to meet the total required capacity
listed on page 1 of this permit. Modifications shall comply with Section VIL.A.3 of
this permit.

The table below indicates the minimum volume allocations for each Retention Control
Structure (RCS):

Treatment Pond and RCS #1 and #2 act in-series.
Volume Allocations for RCSs (Acre-feet) |

Design Minimum Total
Rainfall Treatment Required
Event Volume Capacity
Runoff* ‘
39.9 53.9
104 13.5
5.1 5.9
0 6.3

2. Compliance Schedule. All RCS modifications required by this permit shall be
completed within 180 days after the issuance date of this permit and prior to
exceeding 2,000 head of confined dairy cows. Upon written request to the TCEQ
Regional Office, the Executive Director may grant an extension to the 180 day
requirement. However, all modifications must be completed prior to exceeding 2,000
head of confined dairy cows. All buffers in LMUs will be completed and compliant
with NRCS Code standards upon issuance of this permit. No application of manure,
sludge or wastewater can take place on an LMU unless buffer requirements are met.

The RCS management plan for existing RCSs shall be developed and implemented
upon issuance of this permit except for those RCSs that operate in series and for
which capacity expansion is required under X.A.1. above. Once all construction and
modifications are completed, the RCS management plan will be modified to reflect
the new volumes and implemented within 30 days.

[S8]

B. Future Revisions to Bosque River Total Maximum Daily Load (TMDL). The
permittee is hereby placed on notice that this permit may be amended by the Texas
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Hidden View Dairy, a Texas general partnefship ‘ .- TPDES Permit N‘o.: WQ0003197000

Page 32

AL

. a,dry weight basis

5 land application and 24 hours before: and :
. annual nutrient analys1s for at least one representa,uve sample of - 1mgat10n
‘- wastewater ‘ohe 1epresentat1ve sample of* sludge;-and one representatlve sample of
" mahtire for total nitfoget, total phosphorus
8 ﬁeestall barns and open lotxsollds are land apphed a representauve sample of each

- »setthng basin solids- Or: slmry

Commission on Environmental Quality in order to make the terms and conditions of
this permit consistent with any revisions to the Bosque River TMDL, the associated

: Implementaﬁon le, or with any revisions to federal regulatlons

N ‘The perm1ttee shall submll the followmg 1coords to the: TCBQ Regional Office and -

the Enforcement Division (MC-224) annually, i in conjunction with the annual report
required by Section VIILB.7 of this permit: :

~ date of manure, sludge or wastewater apphoahon to each LMU

location of the specific LMU and the volume applied during each apphcatlon even’c

acreage of each individual erop on which manure;:sludge or wastewatet is applied;
" basis for and the total amount of nitro gen and Phosphorus applied per acre to each

LMU, meludmg sources of nutrlen’cs other than manure, sludge or wastewatel and ion

IS TEUAL R i,

her oondmons such as tempelature preci 1tat10n, and cloud cover, durmg the

1. the. land apphcahon

t6tal potassiufm, If both slutry from

csubmitted; and
surements of sludge accumulat101

» 'u1red 1n each RCS

"Manure 1noludes slu1ry from freestall barns sollds from open lots setthng basm
- solids, beddmg, gompost, feed, and other. Taw’, materlals commmgled ‘with feoes
and/or utine. If slurry, compost or seftling basin solids are being land applied an

annual sample analysis must bg provided along with analysis for other manure solids
and wastewater. Notification of the reg1on is not, requ1red for the temoval of the

NPT S

-_Slurry 1emoved ﬁomr f1eestal] bams must be stored w1thln the dr ainage area_ of an
RES; and thesstorage. area musti be. la,rge enough te prevent overflow into setthng

bdsms and/or RCSs:i. Any OVerﬂoW of these storage: basins. shall be recorded in the

* PRP-and notification shall be: prov1ded 1o the 1eglona1 office within 30 days. Based

-on.review.of the information. this permit may be f01mally amended to require

additional oontrols or other 1equl1ements

. The fable below desonbes the buffels that the penmuee is 1equn ed to install and

malntcun according to the NRCS practice standar ds inthe referenced code. The map
in Attachment B specifically desciibes the location ard distance requirements for all

‘buffers. Changes inland use can tesult 1,1_1_v.changes in buffer requirements.



Hidden View Dairy, a Texas general partnership

TPDES Permit No. WQ0003197000

LMU Land Use Vegetative NRCS Code | NRCS Code NRCS Code
# buffer setback 393 601 332
(feet) Filter Strip Vegetative | Contour Buffer
flow length Barrier flow Strips (number
range (feet) | . length range and width)
(feet) '
1 Coastal 100 36 None N/A
Bermudagrass '
2 Coastal 100 36 None N/A
- Bermudagrass - '
3 - Coastal - None None . None N/A
Bermudagrass ' o , '
3a Coastal None None None N/A
Bermudagrass-. L
4 . Coastal - | . None None | None N/A
Bermudagrass | . "
4a Coastal . 100 36 None | N/A
Bermudagrass o o -
5 | Coastal 100 36 None - N/A
Bermudagrass e ‘
6 Coastal - 100 36 None N/A
Bermudagrass o
7 Coastal | 100 - 36 None N/A
Bermudagrass ‘ v '
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ATTACHMENT A
SITEMAP

Legend:

' . A Denoles Waler Well
A Denoles Abandoned/Plupged Waler Well
#t  Denoles Gas/0il Well

500" 0 500 1000' _ 1500°
EMWW?WMQ ¥ Denoles ];'1%13430(1 Ig;.qs"/(zji] Well
SCALE , Feceived

MAP SOURCE: ' () o MR

TOPO!” WATIONAL, GEOGRAPIIC. SEAMLESS. TOPOGRATHIC QUADRANGLE :

MAPS, 2002, DUBLIN AND ALEXANDER QUADRANCLES. "
A URLIR RUADRANG YL e pbors o REFIITHRG

HIDDEN VIEW DAIRY ' SITE MAP {"an rsalinn T Eiviro-Ag Engineering, Inc.
. . EHOINEEIING CONSULTANTS
DUBLIN, TEXAS _ FIGURE 4.3 702 QUAN. GREEK DIWVE
ERATH COUNTY PAGE 11 REVISED 6/21/2006 | inticemdts 76 1o mosons rax (o sisars
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Hidden View Dairy, a Texas general partnership

TPDES Permit No. WQ0003197000

ATTACHMENT B
LAND APPLICATION AREAS

-+

dder. Jiew Dairy

0.3

- TPDE » #03197

0.6 Miles

]

[ETE Freshwater Ponds
Buffers

[ Jimus

Existing RCSs

/"‘\V Onsite roads

/5 Waterways

(- Property Boundary

Noles: .

1. Interior roads are flat, two-track roads - no adjacent ditches.
2. Freshwater ponds and walerways have 136-ft buffers, as shown.
3 Ponds shown on USGS map in pivol areas were filled in when pivots were'installed.

FIGURE 10
PAGE 57
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Hidden View Dairy, a Texas general partnership

ATTACHMENT C
VICINITY MAP

TPDES Permit No. WQ0003197000

/ / Rivers

! Property

Roada
Primary’yi

Y - Primary road

/ Access ramp
/ \/ Ferry crossing
/ -/ Local Roads

d with limited access

/\/ Secondary and connecting road

2 0 2 4 WMiles
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o \m\\\\\\\ )
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: Hidden View Dairy
Dublin, Texas
Erath County

Vicinity Map
Figure 4.1
Page 9 Revised 3/17/2006

ENVIRO-AG ENGIN ING, INC
Engineéring Gonsullants
702 Quail Creok Drive
Amarillo, Texas 79124
008-353-6123; Fax: 806-353-4132
vevew Bnvircay.com
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FNGINELIING. INC.
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Map requested by TCEQ Office of Legal Services
for Commissioners Agenda

459

Property Boundary

5 Dairy

i
Land Advisors, LTD
. The dairy is located in Erath County. The red square
Convergence of Green Creek and North Bosque River s in the first inset map represents the approximate location of the
approximately 89 stream miles from Waco Lake. 3 dairy. The second inset map represents the location of Erath

County in the state of Texas; Erath County is shaded in red.

n Protecting Texas by
= Reducing and

Preventing Pollution

Texas Commission on Environmental Quality
GIS Team (Mail Code 197)

P.O. Box 13087

Austin, Texas 78711-3087

June 21 2007

0 250 500 1,000 1,500 Feet

|| ]
L I

Projection: Texas Statewide Mapping System
(TSMS)
Scale 1:16,000

Legend
Property Boundary

Source: The location of the dairy was provided by
the TCEQ Office of Legal Services (OLS). OLS
obtained the site location information from the
applicant. The counties are U.S. Census Bureau
1992 TIGER/Line Data (1:100,000). The back-
ground of this map is a source photograph from the
2004 U.S. Department of Agriculture Imagery
Program. The imagery is one meter ColorInfrared
(CIR). The image classification number is x257_1-1.

This map depicts the following:
(1) The approximate location of the dairy. This
is labeled "Dairy".
(2) A line depicting the property boundary. This
is labeled "Property Boundary".
(3) A line and arrow depicting the distance to the
North Bosque River..

This map was generated by the Information Resources
Division of the Texas Commission on Environmental
Quality. This map was not generated by a licensed
surveyor, and is intended for illustrative purposes only.
No claims are made to the accuracy or completeness
of the data or to its suitabilitv for a particular use. For
more information concerning this map, contact the
Information Resource Division at (512) 239-0800.

M McDonough CRF-070621044 |




TPDES PERMIT NO. WQ0003197000

Application By § ~ BEFORE THE ~ «
" Hidden View Dairy, a Texas General  § TEXAS COMMISSIGN 5 GFFICE
Partnership d.b.a. Hidden View Dairy § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality (TCEQ or
Commission) files this Response to Public Comment on the preliminary decision by the ED to
approve the application of Hidden View Dairy, a Texas General Partnership, d.b.a. Hidden View
Dairy (Applicant) for a major amendment of its existing Concentrated Animal Feeding Operation
(CAFO) registration and conversion of the registration to an individual permit that would be issued
as Texas Pollutant Discharge Elimination System (TPDES) Permit No. WQ0003197000. As
required by Title 30 of the Texas Administrative Code (30 TAC) Section (§) 55.156, before apermit
- is issued, the ED prepares a response to all timely, relevant and material, or significant comments.
The Office of the Chief Clerk received timely comment letters from: the Lone Star Chapter of the
Sierra Club,‘representéd by Lowerre & Frederick, Attorneys at Law (Sierra Club) and U.S. Fish and
Wildlife Service (U.S. Fish and Wildlife). : :

This response addresses all timely public comments received, whether or not withdrawn. If you need
more information about this permit application or the permitting process, please call the TCEQ
Office of Public Assistance at 1-800-687-4040. General information about the TCEQ can be found

at our website at www.iceq.state.tx.us.

BACKGROUND

Description of Facility

The Applicant is seeking a major amendment of its existing CAFO registration and conversion ofthe
registration to an individual permit. The draft permit proposes to authorize the Applicant to increase

the number of head at the existing dairy cattle facility from 2,000 head to a maximum capacity of -

3,000 head. Of those 3,000 head, up to 2,500 could be milking head. The facility consists of five

retention control structures (RCSs) with total required capacities without freeboard of 6.3 acre-feet

for the RCS treatment pond, 53.9 acre-feet for RCS #1 and RCS #2, 13.5 acre-feet for RCS #3, and
5.9 acre-feet for RCS #4. ' '

The facility also includes nine land management units (LMUs). LMU #1 is 26 acres, LMU #2 1s 64
acres, LMU #3 is 54 acres, LMU #3A is 15.2 acres, LMU #4 is 40 acres, LMU #4A 1s 21.1 acres,



: LMU #5 is 23.4 acres; LMU #6 is 18 acres and LMU #7 s 49. 5 acres. The facﬂlty 18 located on the

“northwest side of County Road 522, approxnnately one- qua11e1 mile nottheast of the intersection of
County Road 522 and State Highway 6 in Erath County, Texas. The facility is located in the
drainage area of the North Bosque River in Segment No. 1226 of the Brazos River Basin.

P E e . ; A ‘.J ,“'ﬁ‘: : - - . : N O R

.- Progedural Background

The permit application was received on January 27, 2004 and declared administratively complete on .
March 15,2004, The Notice of Receipt and Intent to Obtain a Water Quality Permit was published -
in the Stephenville Empire Tribune on April 7, 2004. The Applicant submitted a ‘supplemental
technical information packet on.April 17, 2006 TCEQ staff completed a techmcal review of the
application and prepared a draft permit. The Notice of Apphoahon and Pr ellmmary Decision fora
Water Quality Permit was pubhshed in the Stephenville Empire Tribune on December 19, 2006 and
the comment penod ended on January 18, 2007. This apphoatlon is SleJ ect to House Bill 801, 76th
Leglslature 1999, oh e e : :

R TR J’i ey ( T

s
N

The Slena Club comments thal 1he expansmn of th1s facﬂlty constl’cutes a “new souree of “new S
discharger” under federal law and that Title 40 Code of F ederal Regulat"‘ ’ns (40 CFR) § '122.4(a) i

~and (d): effectlvely forblds TCEQ from issuing aper;m1t to at new source” or ¢ new d1seha1‘ger absent'

a showing that the gonditions of the ‘permit ensure oomphanoe wlth state Water [ uallty standa1 ds
The Sierra Club comments that under 40 CFR § 122 4(1) When a recelvmg wa' r 1s' ih V1olaiio11 of

water quality standards the exclusive method for permitting a “new source” or “new dlscharge isa

demonstration that sufficient. pollutant load. allocations exist in the : Ieoe1v1ng water and that other

dischargers are subje ecttoa comphance schedule that w111 bring the recelving water ifto compllanoe sl

with the apphcable water quahty standards., _The Sierra Club notes that TCEQ has rnade some efforts”
to evaluate the impact of phosphorus in the Notth Bosque River through the TMDL ‘but that 10"
demonstration has been made that sufficient load allocations still exist to Jusufy 1ssu1ng the proposed
- permit. , Y A

Response 1:

40 CFR § 122.4(a) and (d) prohibit 1 issuing ; a permlt if the oondmons of the permlt do not provide
for compliance Wlﬂl the Clean Water Act. and When the 1mpos1tlon of conditions cannot’ insure
compliance with the apphoable water quahty 1equ1rements The ED does not ﬁnd that the dl aft
penmt Vlolates these p10V1s1ons , ‘

“New sou1ee *is deﬁned in the fedel al rules at 40 CTR § 122 2, The deﬁmtlon states ’Lhat a “new" '
source” 1s: : v :



Any building structure, facility, or installation from which there is or may be a discharge of
pollutants, the construction of which commenced: (A) after promulgation of standards of
performance under CWA, § 306, or (B) after proposal of standards of performance in
accordance with CWA, § 306, which are applicable to such source, but only if the standards
are promulgated in accordance with § 306 within 120 days of their proposal.

According to 40 CFR § 122.29(b), an applicant is a “new source” if it meets the above definition
and meets the following criteria: ‘

1. Ttis constructed at a site where no other SOUrce is located,
Tt totally replaces the process or production equipment that causes the discharge of
pollutants at an existing source; or ‘

3. Its processes are substantially independent of an existing source at the same site (In
‘making this determination, factors to consider include to the extent the new facility is
integrated with the existing facility and to the extent the new facility is engaged in the
same general activity as the existing source).

The Applicant is applying for an expansion of an existing dairy and the expansion will be
constructed at a site where a source is already located. Also, the Applicant does not seek to replace
the existing process. The dairy expansion would be integrated with the existing facility.

In the preamble to the EPA’s federal CAFO rules, EPA responded to comments that sought to have
expanding facilities be treated as “new sources” by stating; “In response to commenters who believe
that EPA should consider any facility that expands to be a new source, EPA did not propose such a
definition, the reasons for which are discussed at 66 FR 3066 of the proposed rulemaking.”’

EPA goes on to cite as an example of what is not a “new source” a very similar scenario to-that
 presented in this permit application: “For example, a facility that expands its operations by simply

extending existing housing structures by constructing new housing adjacent to existing housing is not
typically considered a new source.””

Also, EPA does not consider an expansion of a CAFO as a new source in its current CAFO rules and
specifically state:

The Agency, however, decided against proposing to identify facility expansion as a trigger
for the application of NSPS [New Source Performance Standards]. Many CAFOs oversize
or over-engineer their waste handling systems to accommodate future increases In
production. Thus, in many cases, the actual increases in production may not present a new
opportunity for the CAFO to install the additional NSPS technologies--e.g. liners. To install
liners, these operations would need to retrofit their facilities the same as existing sources
would. EPA has explained above that such retrofitting would not be economically
achievable in these animal sectors. Similarly, the costs associated with these requirements

1 68 FR 7176, 7200 (February 12, 2003).
2 1d ‘



~ would represent a barrier to the expansmn Ther efore it would not be appropnate to require
these opera‘uons upon facﬂlty expans1on, to meet the addltlonal groundwater related-
requirements. that are a part of today s proposod NSPS 3 '

The proposed CAFO expansron does not trigger the prohtbrtlon in 40 CFR § 122 4. Also, Texas
‘Water Code (TWC) § 26.503(a) specifically authorizes that a CAFO in a major sole source
1mpa1rme11t zone may 11101 ease the, number of ammals conﬁned in an ex1st1ng oper atlon‘ ’

k Furthermore, the expansion of the facility is not a ‘new dlscharger ” “New dlsoharger is deﬁned in
the federal rules at 40 CFR § 122 2 as:.

Any buﬂdmg, st1 ucture facﬂlty, or 1nsta11atlon

S (a)' - lﬁ om Whlch there is or may be a dlscharge of pollutants
(R \’that d1d not Commence the drsohar e of pollutants dt a partlcular site prior
- o August 13,1979; o
(c) - which is not a new. source; and . ‘ ' ,
(@) which hasnever recelved 2 ﬁnally effectwe NPDES penmt for dlscharges L
L ‘lt that site., 0 : . ‘

- The famhty has been coveled by TCEQ penmt 10. 03 197 since July 12 1990 (possibly ezuher but
“no TCEQ records ex1st for any earlier perrmttmg) In addition, a search of TCEQ Central Records
indicated that the Apphcant had also submltted an NOI to EPA for covetage under the federal
- NPDES, general permit for CAFOS in, 1994 prlor o delegatlon of the NPDES pr ogram to the state in -
1998. EPA rules at 40 CFR §122. 2, contams the followmg deﬁmtlon of what cons‘ututes a perrmt o

Perrmt means an authomzatlon license, or equlvalent control document issued by EPA oran N
approved State” to 1mplement the requlrements of thls part and parts 123 and 124. “Perrnlt” :
1ncludes an NPDES ““general pemnt” ' e

Since an authorization under the NPDES CAFO general permit qualiﬁeé‘ as an “effective NPDES
permit,” the ED has determined that the Applicant. does not meet the federal requu ement for bemg
considered a new dlschar ger. : ‘ :

Comment 2:

’ The Slerra Club is concerned that 1ssuance of the proposed perrmt would defy the assumptlons made
in the Total Maxmmm Daﬂy Load (TMDL) for phosphoms 1nputs mto the North Bosquc River, The
Sierra Club asserts that the proposed pelmlt undermmes each of the folIowmg assumptlons made in
the North Bosque River TMDL

3 66 FR 3067 (January 12, 2001).



A) 40,450 dairy cows in the watershed;

B) 50% of solid manure from 40,450 dairy cows would be removed from the watershed;

C) Phosphorus in the diet of permitted cows would be limited to 0.4%;

D) Waste application on existing fields would be limited so that phosphorus never exceeds
200 parts per million (ppm); .

E) Waste application rates would be limited to the phosphorus needs of the crop; and

F) Initial phosphorus on new fields would be 60 ppm and could not exceed that level.

Response 2A — Cows in the Watershed:

The North Bosque River TMDL for phosphorus is based on narrative water quality criteria and uses
best management practices (BMPs) to protect water quality. The TMDL does not limit the number
of dairy cows in the watershed. Permits that are issued must be consistent with the TMDL. While
this permit application adds to the number of permitted cows on the facility, the Applicant must
" construct RCSs that are designed to hold a 25-year, 10-day rainfall event. This will increase their
RCS capacity by approximately 60% over the previous standard in earlier versions of the CAFO
rules. It is also anticipated the loading will be reduced due to the emphasis the new CAFO rules
place on phosphorus levels in soil application areas. ‘

The TMDL was approved with the understanding that an adaptive management approach was an
appropriate means to manage phosphorus loading in the Bosque. The TMDL Implementation Plan
(I-Plan) emphasized this approach to achieve the phosphorus reductions targeted in the TMDL. The
CAFO rules in 30 TAC Chapter 321 reflect the necessary adjustments to management practices
necessary to, over time, reach the TMDL target. Accordingly, the TMDL is not directly tied to the
number of animals permitted in the watershed; it is instead tied to BMPs, including the land
application of the nutrients consistent with management practices that ensure appropriate utilization
by the crops.

The model used in the TMDL demonstrated that water quality conditions would improve
significantly even with many more dairy cattle in the watershed if management practices improved.
The new CAFO rules incorporated more stringent management practices in the watershed in order to
address phosphorus loading and regardless ‘of the number of dairy cattle in the watershed, the
instream water quality goals remain as they were established in the TMDL.

The TMDL I-Plan recognizes that new dairies may begin operating in the watershed or that existing
dairies may expand. New or expanding operations are required to meet all the new management
practices found in the Chapter 321, Subchapter B CAFO rules, which were approved by EPA as
meeting all federal requirements for the protection of water quality. The focus of the rules was to
reduce nutrient loading by requiring BMPs designed to significantly decrease the potential for
discharges. Special provisions applicable to the North Bosque watershed that were not in the
previous version of the CAFO rules were desi gned and adopted to specifically address the TMDL
requirements to reduce phosphorus loadings. The operational and management strategies in the rules
and draft permit are designed to reduce nutrient loading and be consistent with the North Bosque

River TMDL,



T he TMDL. I-Plan adopted by TCEQ allows darrles to grow in 31ze (number of cattle and waste _

application field acreage), but they are requned to improve theit management practices. The
allowance for growth in the TMDL is speerﬁeally allocated for munrcrpal wastewater treatment
faerhtres to allow for hurnan populatron gxowth 3 :

Response ZB 50% Remov'll of Solld Manure fl om the Watershed

The North Bosque TMDL has a goal ofa50% 1eduet10n nstream loadlng The TMDL and TMDL I-

~ Plan address growth of CAFOs through BMPs designed to decrease loadmg, not by capping the
number of head or acres of land. New or existing CAFOs who seek to add head in the watershed are

given ﬁve .options. for deahng with 100% of the colleetrble manure. Those optrons are found in -

‘Texas Water Code (TWC) § 26 503(b)(2) and the optrons are

G

% ‘1) . Drsposed of or used outsrde of the watershed ‘
2 ‘Delivered toa, oompostrng facility approved by the ED
- 3) . -Applied as. directed by the commission to a, waste apphcatron ﬁeld owned or

: field; -
4) . . Putto another, beneﬁcral use approved by the ED or

S) “Apphed to ahistorical waste. apphcatlon ﬁeld that 1s owned or operated by the owner o

or operator. of the CAFO, onlyif;, Wl

a) Results of 1epresentat1ve compos1te so1l samphng conduoted at the waste" o

- apphcatlon field and . ﬁled with the eomnnssron show that the. waste

o -application field contains 200 or, fewer ppm, of extractable phosphorus, or

~1:-b). . The manure, is apphed ‘with commission approval in accordance with a

detailed nutrient utilization plan approved by the comm1sslon that is’

developed by:

D .+ An employee, of the- United States Department of Agrrculture s

... . Natural Resources Conservatlon Service; ,
S 2) A nutgient, manage;nent speclahst oertrﬁed by the Unrted States

- Department of Agmculture s Natural Resouroes Conservatlon Service; -

'3)  The :State Soil and:Water Conversanon Board

4) The Texas Agricultural Extension Service;
5) . . Anagronomist or soil scrent1st on the full~t1me staff of an accredlted
. university located in the state or
6) A professronal agronomist-or sorl scientist certrﬁed by the Amerrcan' ‘
o Soerety of Agronorny :

The nutrrent management plan (NMP) submltted w1th the apphoatlon reflect the Apphcant spresent
“intent to- route manure off-site, However, the other dlsposal methods allowed by TWC §

26.503 (b)(2) remain avarlable to the Apphcant

Response ZC - Pltosphorus anlt in Dlet 10 0.4%:
| 6

i

controlled by the owner of the CAF O 11” the ﬁeld is, not a hlstoncal Waste apphcatlon o



‘The TMDL I-Plan states that dairy operators will receive training related to diet control but does not
mandate lower phosphorus content in feed. There 1s no TCEQ rule related to requiring reduced »
phosphorus content in feed rations. The nutrient content in the annual wastewater and manure
samples should reflect the Applicant’s efforts to lower phosphorus content in feed rations if the
Applicant pursues this BMP in an effort to manage nutrients.

The Applicant is required to implement a comprehensive nutrient management plan (CNMP) and
one aspect of that planning process 1s the consideration for reduced phosphorus in the feed. The
Applicant may consider the nutritional needs of his herd in implementing a CNMP.

Response 2D — Limiting Application so that Phosphorus Never Exceeds 200 ppm:

TCEQ established rules to implement the TMDL I-Plan and the draft permit is consistent with those
rules. Neither the rules nor the TMDL I-Plan cap phosphorus at 200 ppm on LMUs. The model
used in development of the TMDL did not provide that soil test phosphorous levels on application
fields remain at or below 200 ppm. Predicted soil concentrations after the 39 years of application
that were simulated by the model were not specifically considered in discussions or in development
of the TMDL. The draft permit requires submission of a nutrient management plan. When LMUs
~ test at over 200 ppm of phosphorus, the Applicant must also implement a nutrient utilization plan
specific to those LMUs that takes into consideration the phosphorus crop removal rate.

Response 2E — Application Limited to Phosphorus Needs of Crop:

The model used for the TMDL simulated application at the “phosphorus agronomic rate”
recommended by U.S. Department of Agriculture and others. Recommended agronomic rates
account for some soil storage of phosphorus and may not be identical to the crop phosphorus “need
only” application rate. The NMP provided by the Applicant addresses application limitations based
on the agronomic needs of the crop. If phosphorus levels rise beyond 200 ppm on LMUs, a NUP
‘must be implemented that will require phosphorus application be based on crop removal levels,
rather than on the agronomic needs of the crop. This is consistent with the TCEQ CAFO rules.

Response 2F — Phosphorus on New Fields Would Not Exceed 60 ppm:

TCEQ established rules to implement the TMDL I-Plan and the draft permit is consistent with those
rules. The model assumed that new waste application fields began at soil concentrations of 60 ppm
for phosphorus as an estimate of typical conditions across the North Bosque watershed. The model
did not limit application to the new waste application fields to keep soil phosphorus at or below 60
ppm, and was not able to do so because of model code limitations. Soil concentrations in the
simulated new waste application fields would have been something different than 60 ppm after the
39 years of application simulated by the model, but that was not specifically considered during
development of the TMDL. The TMDL is based on meeting stream water quality criteria, not soil
concentrations. The permit is consistent with nutrient management requirements in the TCEQ
CAFO rules. . '



) Comment 3'~'

he Slerra Club asserts that TCEQ has not pe1 fonned TMDL evaluatlons as reqmred by federal law
' priot to issuing additional permits. No demonstl ation has been made that sufﬁo1ent load allocatlons e
- still exist to Justlfy issuing the plOpOSGd penmt ' »

: Response 3:

‘ TCEQ estabhshed mles to 1mp1ement the TMDL I—Plan and the draft perrmt is cons1stent with those i
rules. TCEQ rules and permit 1equ1rements are consistent with or more strmgent than the federal
rules and national guidance-for.managing, agnoultutal tunoff,, CAFQ. loads are not amenable to

simple total daily allocations of the type that are often applied to continuous point source dlsohau ges.

TCEQ: has petformed TMDL evaluations; sufficient o satisfy, federal requ1rements and to Justlfy L
- implementing the new CAFO regulations. . The d1 aft permit is consistent with the, Bosque TMDL,

TMDLI-Plan, and CAFO rulesiin 30 TAC Chapter 321. .The d1aft perm1t for the Apphcant was i
apploved byEPA on January9 2@07 M T AT e (8 |

. Comment Ayt i S - , - - TR
' The S1erra Club eomments that no: attempt has been made to assess the applopnate total load for
bacteria in the North Bosque watershed that would preserve the state water quality standard for that

parameter. TCEQ’s failure to ensure adequate load allocat1ons of bactetjais a V101at1on of federal ‘
law. ‘

. Response4 o Corpetoee iy ' . ' :‘z:}‘j(‘:"

: The North Bosque Rlver TMDLS are mtended to: achleve si gmﬁcant reduct1011s 1n the annual average

By

- concentrations and total annual loading of soluble phosphorus inthe river hy focusmg on, eontrolhng o

soluble phosphorus loading and. stream concentratlons to ‘obtain and protect des1gnated uses. ‘The

management measures; for contrelling. phosphoms 1oad1ng will. also haye some eorollary effect on

reducing bacteria loading, since non-point source nutrient and bacteria loads fat gely ori glnate from
the same sites and materials; and:arg. transported, yia the same processes and pathways. Other
provisions in the rules and draft permlt directed at r eduolng and 1 minimizing all pollutants mcludmg :
bacteria, that are potent1a1 constituents of ammal wastes mclude '

1) o _Requmng a ],arger RCS Wlth oapaC1ty to contaln a designed 25-year, 10-day rainfall -

-+ eyent (approximately 60% larger than. 1equned to contain the- 25 yea1 24-hour
-+ rainfall event); : ‘ ~ ’
.~ 2). . Bstablishing an RCS management plan, :

- 3) - Controlling runoff from manure pﬂes by eovermg, bermmg, o1 1equ111ng that they ‘
o drain into an RCS;, . v ,
4) . Settmg additional m1111mum buffer dlstanoes between land appheatmn umts and

surface water in the state;



5) Prohibiting nighttime land application between 12 am. and 4 a.m.; and

6) Requiring 2 NMP that uses phosphorus transport considerations to determine
allowable applications of nutrients. The P-Index approach reduces allowable
application of nutrients to levels that are appropriate for reducing and minimizing all
pollutants that are constituents of animal wastes.

Although increasing the number of head, the draft permit reduces the potential for RCS overflows
and reduces the rate of waste application on LMUs. ’

Comment 5:

The Sierra Club comments that contrary to the TMDL, the draft permit discourages the composting
or exporting of dairy waste outside the watershed. The Sierra Club notes that the basic goal of the v
TMDL strategy is to remove from the North Bosque watershed approximately 50% of the manure
- produced by the dairies. The expanded use of third party fields with little control of nutrient
application encourages dairies to avoid exporting of waste.

Response 5:

The permit is consistent with the TCEQ rule requirements for allowing the Applicant to use third
party fields. Composting is one of the options available to the Applicant for handling its waste. The
draft permit has additional requirements that limit the nutrients applied to these third party fields.
Section VII of the draft permit provides for the following offsite methods for disposal of manure
- generated by the Applicant:

1) Delivery to a composting facility authorized by the executive director;

2) Delivery to a permitted landfill located outside of the major sole source impairment
zone, subject to the requirements of commission rules relating to industrial solid
waste; '

3) Beneficial use outside of the major sole source impairment zone;

4) Another beneficial use approved by the executive director; or ’

5) Provision of manure, sludge or wastewater to operators of third-party fields, i.e. areas

of land in the major sole source impairment zone not owned, operated, controlled,
rented, or leased by the CAFO owner or operator, that have been identified in the
PPP (see draft permit for additional requirements 1f this option is chosen).

Also, Section VILA.8.(e)(5)(i) of the draft permit goes beyond the rule requirement related to third
party fields at 30 TAC § 321.42. The conditions in the draft permit cap application when fields reach
200 ppm of phosphorus, which is consistent with the rule. The draft permit also sets a tiered
application rate based on soil test results consistent with the NRCS Practice Standard Code 590.



Comment 6:

" The Srerra Club states that TCEQ has no commmnent Whatsoever to aolually attain the 1eductlo1ls n
phosphorus loadmg set forth in the TMDL for the North Bo sque Rrver and that TCEQ has ﬂagrantly
dlsregarded the concluslons of the TMDL - . A

Response ( 6:,. PR

The ED d1sagrees with th1s comment. TCEQ rules and provrslons in the draft permit contain control
actions and management measures to address the goals of the TMDL. TCEQ has done and will

continue to do instream monitoring, and the issuance of CAFO dairy permits in the Bosque under the =~

new rules will provide. for additional protect1on in order to meet the £0 als of the TMDL

Comment 7 :

Based on the comphance h1story of the Apphca;nt the Slerra Club questlons whether the perrmt s
- should be granted T o i . v :

’ Response 7

he Apphcant has a numerlcal comphanoe ratmg of 9.89, Whlch classiﬁes the Apphcant as
“average” on the comph ance hlstory rating seale A comphance h1story ratm gof “aVerage ‘doésnot
necessarﬂy constltute areason o deny the pemnt apphoatwn The caloula’uon of’ the ra’cmg comphes o
with30 TAC § 60.3, which prov1des for perrmt demal in ¢ cases when the oornphanee 1at1ng 1s poor '

. Comment 8:

B The S1erra Club is ooncerned that an add1t10nal 1 000 head w111 1esult 1n nulsanoe odor condrtlons at E
the facrhty :

Response 8

- Therearea number of requlrements in 30 TAC Chapter 321, Subchapter B rules and the draft perm1t
- designed to address the poten‘ual for nuisance odors and/or a oondltlon of air pollutlon 30TACS
321. 43(])(1)(A) requn es that: ' : : '

: -[CAF 0 facﬂltles] shall be operated in such amanner as to prevent the creation of a nuisance
_or a condition of air pollutlon as defined by Texas Health and Safety Code §341.011 and -

o §321. 32(32) of this title (relatmg to Deﬁnmons) and as proh1b1ted by §101 4 of 1hrs t1t1e ; .

~(relating to Nulsanoe)

- The rule also requires Applicants to operate facilities in such a manner as to prevent a condition of
air pollution as defined by Texas Health and Safety Code, 30 TAC § 382.003(3). Additionally, the
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rule requires an operator to take necessary action to identify any nuisance condition that occurs and
take action to abate such condition as soon as practicable or as specified by the ED.

"30 TAC § 321.32(32) defines “nuisance” as:

Any discharge of air contaminani(s), including but not limited to odors, of sufficient
concentration and duration that are or may tend to be injurious to or that adversely affects
human health or welfare, animal life, vegetation or property, or that interferes with the
normal use and enjoyment of animal life, vegetation, or property.

© The draft permit requires the Applicant to design and operate RCSs to minimize odors in accordance
" with accepted engineering practices. Each system must be operated in accordance with its design
requirements and an RCS management plan that minimizes odors. Additionally, storage and land
application of wastewater may not cause nuisance conditions. The solids must be cleaned out of the
RCSs to prevent the accumulation of solids from exceeding the sludge volume designed for the
structure. Removal should be conducted during favorable wind conditions that carry odors away
from nearby receptors. Dead animals must be properly disposed of within three days, unless
otherwise provided by the ED and the animals must be disposed of in a manner to prevent nuisance
conditions. Earthen pen areas must be maintained by scraping un-compacted manure and shaping
pen surfaces, as necessary, to minimize odors and ponding. '

The facility must meet the requirements of 30 TAC § 321.43 in order to obtain an air standard
authorization. The facility was constructed prior to August 19, 1998 and meets the ¥ mile buffer
option required in 30 § TAC 321.43(3)(2). Therefore, no odor control plan is required. ‘

~ If concerned about potential violations, the public may contact TCEQ's Dallas/Fort Worth Region
Office at 817-588-5800, TCEQ’s Stephenville Special Project Office at 800-687-7078, or the
statewide toll-free number at 1-888-777-3186. Additionally, you may file a complaint on line at
http://wwa.tnroc;state.tx.us/complamts/index.Cfm. TCEQ's regional staff investigates public
complaints and the agency takes appropriate enforcement action if the investigator documents a
violation. Finally, the draft permit does not limit the ability to use common law remedies for
trespass, nuisance, or other causes of action in response to activities that may or actually do result in
injury or adverse effects on human health or welfare, animal life, vegetation, or property, or that may
or actually do interfere with the normal use and enjoyment of animal life, vegetation, or property.

Comment 9:

The Sierra Club comments that issuance of this permit will result in harm to the health and safety of
area residents, downstream users of water from the North Bosque River, and livestock who drink
water from the North Bosque River. They also contend that impacts from the facility, including
increased algal blooms, will impact recreational use in the North Bosque River.

11



Response, 9j: ,

TCEQ implements and enforces standards that are established to protect ‘hutnan health, safety, and
the environment. TCEQ rules allow wastewater to be beneficially used by land application at

~agronomic rates. The Applicant must maintain information on the cover crop planted and harvested

and  information on the apphcatlon rate for the LMUs in the PPP. As crops are removed by
harvestmg or grazmg, the nutnents n them are removed from the sorl o

Herbrcldes pestlcldes and other toxic chemlcals ate 1equ1red to be stored used, and disposed ofina
manner that prevents srgmﬁcant pollut”mts ﬁom enteting water in the state or creating a niisance
. condltlon Also, the draft permit contains provisions for larger RCSs and RCS management plans to
‘ 1eduoe the potentlal for overﬂows resultmg in drsoharges lnto surface Waters

Comment 10: . -

Gy

The Srerra Club is concemed that,a proper ant1 degradatlon analysrs was not performed With regard

- to the 1mpact of the, expanded fac Llity on the quahty of the 1ece1v1ng ‘waters and that the proposed

expansion Would Vrolate the anti- degradatlon pohcy in TCEQ rules and Texas statutes The Srerra i
~ Club contends that the quahty of the recervrng waters w1ll be 1mpa1red by greater than a de mzmmus"
: amount ' . } i e

' Response 10:

' The anti degr adat1on analys1s was perforrned and results are repres" ted n the memo from the Water
Quahty Assessments and Standards Section of the Water Quahty Drvrsron (Sée footnote #2). ‘A -
- discussion of that analysis is mcluded in the technical summary provrded Wrth the draft permit. The
- memo specrﬁcally states that the requlrements found in 30 TAC‘ §§ 321 31- 321 ik are expected tobe
1ncorporated into. the perrnrt for this facility. T hese requlrements reﬂect the approved TMDLs and

TMDL I-Plan that estabhsh measures for reduct1ons in loadmgs of phosphorus and consequentlyf : -"l

other potentlal pollutants The addltlonal requrrements found in § 321.42'that’ are applicable to a
major sole—source unpanment zone are expeoted to help preclude a pcrrmtted iicrease in pollutant"
loadmgs from this facrllty, so that the perrmt is’ consistent Wwithi' the requrrements of the
antrdegradatron 1mp1ementat10n procedurcs in 30 TAC § 307 5(c)(2)(G) of the Texas Surfaoe Water “
quahty Standards aat

Comment 11 :
The Sierra Club states that the federal courts in the Waterkecper case have made it clear that the
plans for controlhng the operation. of a CAFO are an integral part of the petmit for the facility and an
evaluatlon of the sufﬁ01ency of those plans must consequent]y be part of the permitting process.
Thus, the Sierra Club comments that TCEQ must evaluate each of the followitig plans priot to-

permitting and make them available to the public throughout thié public commetit period: NMPs;

4 Water keeper Alliance, Inc. v. Envir onmental Protection Agency, 399 F. 3"' 486 (2™ Cir. 2005)
12



CNMPs, NUPs, RCS management plans, and pollution prevention plans (PPPs). The Sierra Club
states that TCEQ should suspend consideration of the permit application until the Applicant has
submitted its current PPP, CNMP, and RCS management plan, as well as a NMP for each third party
application field where waste will be applied. Also, the process should be further delayed until the
public is provided a full opportunity to review these documents and provide comments to TCEQ.

Response 11:

The Waterkeeper court found that BMPs were the equivalent of effluent limitations for land
application. Also, Waterkeeper states that if the NMP is not included in permits the public is
deprived of the right to assist in development, revision, and enforcement of an effluent limitation.
The ED is requiring North Bosque dairies to submit their NMP with their permit applications and
that plan was technically reviewed and is available to the public.

A CNMP is not required by the Clean Water Act and is not addressed in the Waterkeeper case.
TCEQ rules at 30 TAC § 321.42(s) require all dairy CAFOs in amajor sole-source impairment zone
to-operate under a CNMP approved by the Texas State Soil and Water Conservation Board. Bosque
dairy permits required implementation of the CNMP by December 31, 2006, and the Applicant
should maintain a copy as part of their PPP. However, the rules do not require the CNMP to be
submitted to TCEQ and the review is not part of the CAFO permitting process. The CNMPs are
confidential under state law as part of the local soil and water conservation district’s files, unless the
Applicant chooses to make the information available to the public. However, most of the
information contained in the CNMP is part of the permit technical information packet and available
in that form to the public. ~

NUPs are NMPs that utilizes a crop removal application rate. However, NUPs are not required until
annual testing indicates phosphorus in excess of 200 ppm. Based on the language in the statute and
rule, the NUP is not considered part of the permit, but may be changed to address changing .
'conditions.' TWC § 26.504 requires testing every 12 monthsto determine whether phosphorus levels
exceed 200 ppm. Reaching the 200 ppm level triggers the requirement to develop and implement an
NUP. TWC § 26.504(c) states “the operator shall file with the commission a new or amended
nutrient utilization plan with a phosphorus reduction component...” The statute does not say
anything about the NUP being part of the permit or permit application. 30 TAC § 321.40 tracks the
statute, but also states that land application can began under a NUP 30 days after the NUP 1s filed
with the ED, unless the ED has returned the NUP for not meeting rule requirements. This
~ requirement is also an indication that the NUP is not intended to be part of the permit. The NMP
plan for the Applicant contained in the application indicates fields 3, 3a, 5 and 7 are under a NUP
and shows the planned application rates.

This permit requires that the Applicant implement an RCS management plan and maintain a copy in
the PPP. This plan must establish expected end of the month water storage volumes for each RCS.
These maximum levels are based on the design assumptions used to determine the required size of
the RCS. This plan assures the Applicant will maintain wastewater volumes within the design
capacity of the structures. The Applicant must document and provide an-explanation for all
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occasions where.the water level exceeds the expected end of the month storage volumes. By .

maintaining the, wastewater level at or below. the expected mo;nthly volume the RCS will be less’ o ”

- likely to: enctoach into the volume 1ese1"ved for the demgn rainfall event and/or discharge during
smaller rainfall events, This has resulted in an increased operatmg volume inRCS #1 &2 and RCS .
#3. Operating volumes in RCS #1 & 2 are 12.6 acre-feet, and RCS #3 is 1. 9 acre- feet. These’” ’
volumes exceed calculations of the maximum 30 day inflow, minus evaporation in the water balance.
Until the actual expansion of the RCS system is completed and volumes certified, the RCS o

» management plan cannot be completed and nnplemented : o

The draft permlt hsts the requlrements f01 what to mclude in the PPP.. The Apphcant is required to

have documentation:for all of the followmg as part of then PPP Copy of the CNMP, NMP, NUP (1f s
required), RCS llne1 celtlﬁcatlons, the RCS oper ation and, management plan and the capac1ty of

-each RCS, as certified by a licensed Texas p1ofess1onal engineer, The draft permlt spe01ﬂcally -

“allows the Applicant to amend the PPP and lists specific instances when it must be amended one

being within 90.days of recelvmg written notlﬁca’non from the ED that the plan does not meet permmit
requnements L . _ ¢ ‘ X

S : et : e

.....

The PPP is not part of the: permlt rev1ew process but the mfonnatmn contamed m the apphcanon A

technical information packet and the NMP-make up the core content of the PPP The other 1tems i
contamed m the PPP are not. subJ ect to TCEQ review. except durmg s1te mvest1gat1ons L '
EPA has estabhshed nine: cnt1cal elements to be cons1dered part of the NMP Included w1th the -
permit application is a table that lists the nine elements and the locanon of those elements m the ﬁle R

- reviewed by the ED and made available to the public. ‘

_COmmen.-t 12: . .

The Slena Club comments that the permlt does not 1nclude adequate requn‘ements to contl;ol"'
- pathogens-and bactena .The Slena Club states that federal laW requires a perrmttmg authorlty to
establish technology—based of fluent lmntauons: on a case~by—case basis where, 1o national effluent
limitations have been implemented for.a part1cula1 contammant Thc Slerra Club notes thakt EPAhas
not yet issued a nat1onal effluent, hmltatlon for pathogens, $o thls requlrement apphes to the :
processing of this: permlt The' Sierra Club comments that TCEQ should have developed appropnate
effluent limitations for patho gens and thls falhue w1ll result m harm to health and human safety if the
pernnt is 1ssued D e : L -

Responsg 12‘5‘:“, BT

The Sierra Club asserts that TCEQ did not satisfy 40 CFR § 122, 44(d)(1)(v1) ‘:;‘Wli:ich'rbdui'tes states

- to establish numeric effluent limitations, or other types of concentration-based effluent 111111tat10ns n

somie clrcumstances However, 40 CFR § 122.43(k)(3) allows states to use BMPS to control or abate

discharges“when numeric effluent limitations are infeasible.” In the case of North Bosque dairics,

 they are only authorized to discharge in the event of a chronic 1a1nfa11 event that exceeds the 25—year
lO day storm event If and When such an event occurs, the amount of ralnfall 1nvolved and any
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resulting discharge will be highly variable both in volume and concentration of waste. Discharges
from chronic rainfall events are nothing like the continuous discharges from municipal wastewater
treatment plants or industrial facilities. Therefore, it is impracticable to develop and apply numeric
-effluent limitations to infrequent, highly variable potential discharges that may occur at CAFOs. In
fact, the Waterkeeper case, cited earlier by the Sierra Club, found that the NMPs developed by
applicants were the equivalent of effluent limitations. That court did not find that BMPs could not
substitute for numeric effluent limitations in the regulation of CAF Os.

Comment 13:

The Sierra Club questions computations in the permit application regarding the amount of
phosphorus that will be produced by the Applicant. The Sierra Club computes that over 72 the
phosphorus produced by the facility is ignored in the permit. Therefore, the draft permit fails to
include plans for how all the phosphorus produced will be handled.

Response 13:

It is projected that 3,000 cows will generate 525 Ibs. of phosphorus per day. The calculationis based
on a book value for phosphorus production by dairy cows developed by the American Society of
Agricultural and Biological Engineers. It is part of a set of data intended for use in designing
facilities to accommodate actual waste production once a facility is in place. :

While the data is extremely useful for designing facilities that are capable of handling the waste
loads generated at dairies, it is not intended nor should it be used to represent actual phosphorus
production values on any given facility at any particular time. The lab analyses of effluent, slurry,
and solids, as well as sludge when sludge removal occurs are used to determine and manage the
actual nutrient production at the dairy. To compare actual production of waste with design criteriais
valuable to verify that the design criteria does result in adequately sized management facilities, but it
is 2 misuse of the design criteria to include it with actual waste production as part of a nutrient

balance.
Comment 14:

The Sierra Club comments that the permit does not require a plan to reduce the soil phosphorus
levels in any on-site field until the phosphorus concentrations reach 500 ppm. With on-site fields
allowed to reach 500 ppm before any remedial action is taken and off-site fields likely to quickly
reach soil phosphorus levels of 200 ppm the Sierra Club claims that it is likely to result in
significantly increasing phosphorus runoff into the North Bosque River.

Response 14:

The draft permit requirements are consistent with the rules relative to phosphorus reduction in waste
application fields. The use of phosphorus based assessments does provide remedial action on fields
exceeding 200 ppm. All waste application is limited under the permit provisions to avoid
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31gn1ﬁcantly increasing pho; sphorus runoff intg the North Bosque River. An LMU that reaches 200 -
ppm.of phosphorus triggers the NUP requu ement The NUP must be approved by the ED priorto
land appheauon of any add1t10na] manure, sludge or wastewater. Apphcatlon of manure, studgs or o
'wastewater tothird pa1 ty fields. must stop ifa ﬁeld reaches a phosphoms leVel of 200 ppm or hi gher o

The ’Lable below 1llust1 ates numbers ﬁom the Appheanl $ NMP to compai e the ¢rop requ1rement for'

, phosphoms versus the actual pounds apphed The pounds apphed are s1g111ﬁoantly less. ‘Tn every
LMU the Applicant is planning to land apply below the maximum allowable. In LMUs 3,3a,5,and
7 the Apphcant is planning appllcatlon below ’Lhe maximum allowable unde1 the NUP, '

NutnentApphcatmn R o IRETVERE
LMU# | Soil TestP Crop P205 Pounds Applied | Percentage of
- (ppm) ~ Required - P205 Maximum
o po e (pounds/ac) (pounds/ac) Allowable '
L1 65 .| 125 3 32 Sl 9%,
3a 217 ) 125 | 35 90%
4 o156 o .f o370 | 65 | 71%
da 156 o 1250 39 | o 52%,
5 225 | - 125 |21 | 38%
kR o 64 o 125 L 32 . 4%
7 o213 125 |47 [ 90%

Comment 15

~ The Sierra Club questions the monitoring of sludge volume in the existing lagoons. They note that
the draft permit does not require the Applicant to measure the sludge volume in the lagoons until
three years after the permit is issued. The Sierra Club requests that sludge measurement in the

: lagoons be requlred 1mmed1ate1y after the perrmt 18 1ssued and annually, thereafter

' Response 15

30 TAC §321. 39(0) pr ohlbns the Apphcanl from allowmg sludge aooumulatlon to exoeed the d631g11
volume. This is achieved by Iemovmg the sludge according to the design schedule. The design
criterion for this dairy is five years of accumulation. The RCS management plan will establish
accumulation rates in the RCSs. Taking volume measurements starting in year three will help
reevaluate the acoumulauon rates prior to reaching the five year design volume. . By starting in year
three with the mieasurements, the operator has time to complete new construction and develop and
1n1plement an RCS management plan to appropriately manage the sludge volume in the ponds.
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Furthermore, daily pond marker readings should assist in determining excessive sludge accumulation
in any RCS.

Comment 16:

The Sierra Club is concerned that the NMP may be based on a single annual sample of wastewater
and a single annual sample of the slurry produced at the facility. They state that this 1s not an
adequate sampling because it does not provide a statistically significant basis for evaluating the
characteristics of the wastewater and is likely to underestimate the concentrations of phosphorus.
The Sierra Club recommends that samples of wastewater being land applied should be taken at least
once during every irrigation event and should also be obtained from the irrigation pipeline apparatus
at a sampling point located after the pump at the source lagoon.

. Response 16:

The permit provisions for sampling and monitoring are consistent with 30 TAC § 321.36(e) and (g),
and with the requirements of the NRCS Practice Standard Code 590. ‘The draft permit requires
annual sampling and the NMP must be updated to modify application amounts based on soil testing
and wastewater/manure/slurry testing. ' : '

Comment 17:

The Sierra Club states the meaning of the phrase “not exceed the nitrogen application rate” at Part
VILA.8(e)(4)(i)(C) of the draft permit is unclear. The term “nitrogen application rate” s not defined
in the permit or in 30 TAC, Chapter 321 To impose the appropriate limitation and to make the
permit consistent with the remainder of the permit, this phrase should be replaced with “not to
exceed the nitrogen crop removal rate.” ' -

| Response 17:

The ED declines to make this change because 30 TAC 321.42()(5)(A) requires that land application
occur in accordance with the NRCS Practice Standard Code 590. This standard expresses the limit
for nitrogen application adequately. Unless otherwise limited, the nitrogen application rate will be
limited to the crop nitrogen requirement in the NRCS Practice Standard Co de 590.

Comment 18:

The Sierra Club requests revision to the provisions ‘applicable to third party fields at Part
VILA.8(e)(4)(D) and (E) of the draft permit to ensure protections apply when the soil limits for
phosphorus show values of 50, 51, 150, and 151 ppm. Sierra Club comments that the ED should
include language that makes it clear what requirements apply when a value is less than or equal to
cach of these values. The Sierra Club also requests revision to the provisions applicable to third
party fields at Part VILA.8(e)(4)(D) and (E) of the draft permit to make it clear that the application
rate cannot exceed the annual nitrogen crop removal rate where that value is more restrictive than the
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: requests that 1anguage be added to those sectlbns fo make it clear when the requn ements of the
~ NRCS Practice Standard Code 590 are more strict than the requirements in Part VILA. 8(e)(4)(C)
(B), then the NRCS Practice Standard Code 590 should apply

: Res,ponse 18:

. The ED partrally agr ees Wlth the comment and modifies the fol]owmg sectionis of the draft permlt to
better define the mtrogen apphcatlon rate and clarify that the ranges mclude 50 150 and 200° ppm "
Part VILA. 8(e)(1)(5)(C) of: the draft pelmlt now, reads: S ; . ‘

Land apphcatlon rates’ shall not exceed the cr op n1trogen requlrement when soil phosphorus”
‘concentrations in zone 1 (O 6 inch 111001porated 0-2'or 2- 6 mch ot mcorporated) depthis
less than or equal to 50 ppm phosphorus : :

Part VII A. 8(e)(1)(5)(D) of the draft perrmt now reads

;‘,‘Land apphcatlon rates shall not exceed two t1mes the phosphoms crop removal rate not to"
~ exceed the crop mtrogen requrrement when soﬂ phosphorus concentratlon ‘ZOI’le I (0- 6

inch incotporated; 0-2 or 2-6 inch not mcorporated) depth is greater than 50 ppm phosphorus’ "
~and less than or equal to 150 ppm phosphorus.

Part VIL A 8(e)(1)(5)(E) of the draft perm1t now 1eads

Land apphcatmn rates shall not exceed one tlmes the phosphorus crop removal rate not to -

B ,‘iexoeed the crop. nltrogen requnement, yvhen soil phosphorus concentratlons in zone T (O 6 o

" inch incorporated; 0-2 or 2-6 inch not mcorporated) depth is greater than 150 ppmi
~ phosphorus and less than or equal to 200 ppm phosphoms ‘

" The ED does not agree to restrict nmogen apphcatlon on third party fields to the mtrogen crop
removaI rate. . _ . '

Comment 19'

The S1erra Club comments that NUPS (where 1equ1red) and NMPS for each third party field should
: be submltted and reviewed duri ing the penmttmg process : :

Response 19:_,
- The draft permlt hm1ts apphoatlon on third pal ty fields based on soil test phosphor us levels. An
NUP would not be required for a tlurd party field because a NUP is not required until an apphcatwn
.ﬁeld is found to contain 200 ppm or more of phosphoms At that level land apphcatlon miist céase
- on any thlrd party field. The regulatory focus on third party fields i is related to controlhng the
amount of nutnents being apphed W1th thé NMP for LMUs, the focus mcludes controllmg the
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amount of nutrients applied and also the adequacy of the permitted waste application field acres to
receive the total volume of nutrients planned for application. The application limitations on third
party fields are consistent with the NRCS Practice Standard Code 590. Similar to an NMP, as soil
phosphorus levels increase on third party fields, the Applicant must reduce waste application rates.

Comment 20:

The Sierra Club comments that the Applicant, through its contracts regarding the use of third party
fields will, in effect, control those fields. Thus, these third party fields should be considered LMUs
and the exact location and boundaries of these fields identified in the permit application. These
fields should be subject to all other LMU requirements, including land applying in accordance with
an NMP and CNMP, etc. The Sierra Club notes that phosphorus leaving third party fields is no Iess
harmful than the phosphorus leaving on-site application fields. Therefore, it does not make sense for
* the conditions of nutrient application on third party fields to be any less stringent than on-site LMUs.

Response 20:

TWC § 26.503 provides for disposal practices for dairy CAFOs, which include allowing manure to
beput to other beneficial uses, such as land application on third party fields. 30 TAC § 321.42()(3)
was specifically worded to reflect that “LMUs are not associated with third party fields.” The
CAFO operator does not control the third party fields under contract with the CAFO. Application on
third party fields is optional and represents “excess capacity to provide for more sound waste
management by existing dairy CAF 0s.”® Even though an applicant does not control third party
fields, the rules provide that an applicant is responsible for any non-compliance with the permit or
TCEQ rules on such fields. Additionally, third party fields have a 200 ppm cap on phosphorus.
Unlike T.MUs, once a third party field contains phosphorus at 200 ppm or greater, land application
must cease.

Comment 21:

U.S. Fish & Wildlife was concerned about the location of this CAFO because it is within the
. wintering range of the bald eagle (Haliaeetus leucocephalus), a federally listed threatened species and
within the migratory range of the whooping crane (Grus Americana), a federally listed endangered
species. U.S. Fish & Wildlife recommends including a provision in the permit requiring the
Applicant to notify U.S. Fish & Wildlife immediately if there is an accidental release or a storm
event in excess of the 25-year, 24-hour event that results in a discharge.

Response 21:

U.S. Fish & Wildlife submitted a letter on January 9, 2007, stating that it had reached an agreement
with the Applicant regarding notification in the event of any releases of wastewater from the RCSs.
The Applicant agreed to verbally contact the Service’s Arlington field office within 24-hours if the

5 29 TexReg 6652, 6658 (July 9, 2004).
6 Id. at 6692. :
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event affects resources admlmstel ed by the U.S. Fish & Wﬂdhfe Based on this 1nfonnat10n U. S
Fish & Wildlife stated in their letter that “no ﬁuther comments by the Servrce regardmg this perrmt
renewal are warranted.” Also, the Applicant is requrred to have RCSs that W111 contain the 25-year,
10- day rain event, Whlch 1s a s1gn1ﬁoant1y larger rajn. event than the 25—year 24- hour event

Comment 22'

U. S Fish & Wildlife is concerned about the potentlal nnpacts of waste management practices
emp loyed by the Apphcant may have oh other migratory avian spceres They note that Erath County
is located in the central flyway, an area heavily used by mrgratory brrds Dunng flight, mi gratory
birds may not. dlstlngutsh between RCSs and, natural Water bodies, and, that the contents of the RCSs
may pose .a health risk to: mrgxa.tory ayian. species and other w1ldhfe U.S. Frsh & thdhfe
recommended that TCEQ require-the. Apphcant to develop a 1n1gratory blrd momtonng pro gram.
This monitoring program should include-at, minimum: Periodic visnal r‘nonlto
maintenance of a log book forrecording observatlons and establishing contact with the U7.S. Flsh &
Wildlife’s Arlington, Texas field office when detrimenta] impacts to migratory birds are observed.
This program may be modified to include the establishment of a migratory bird exclusion system by
the Applicant to prevent bll’dS from using RCSs as stop- over areas in the event detnmental imp acts -
‘are observed : » : '

ReSp‘onse 22* .

In. the same letter as neted in Response #21 U S. Frsh & Wﬂdhfe mdlcated they have 1eached an
agreement. w1th the Apphcant regar drng the monitor mg progess nd notlﬁcatmn of u. S F1sh &
Wildlife if any detrimental effects to resources, admtnlstered by;that agency are, detected The
Appheant agteed: 10 initiate .a m1gratory bnd momtormg prograrn and. wrll verbally contact the
Service’s Arlington field office within 24-hours in the event that effects to federal trust résources are
detected. Based on this information, U.S. Fish & Wildlife stated in their letter that “no further
comments by the service regarding this permit renewal are warranted.” :

Changes to Dr‘lft Per mlt for Hldden Vlew Dany as a. nesult of pubhc comment

' Part VH A, 8(e)(1)(5)(C) of the dtaft perrnlt now reads g o
Land appheatron rates shall not exceed the crop nlttogen crop requ1rement when sorl
phosphorus concentrations. in_zone 1. (0-6 inch 1ncorp01ated 0- 2 or 2- 6 mch not

incorporated) depth is less than or equal to 50 ppm phosphorus o o

 Part VIL A. 8(e)(1)(3)(D) of the draft permit now 1eads :

: Land apphcatlon 1ates shall not exceed two t1mes the phosphm us crop 1 rernoval rate not to
exceed crop nitrogen crop requit ement ‘when SOll phosphorus concenh atlons in zotie 1 (0-6
inch rncorporated 0-2 or 2-6 inch not incorporated) depth is greater than 50° ppm phosphorus
and less than or equal to 150 ppm phosphorus.
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- Part Vﬂ.A.8(e)(i)(5)(E) of the draft permit now reads:

Land application rates shall not exceed one times the phosphorus crop removal rate, not to
exceed the crop nitrogen requirement, when soil phosphorus concentrations in zone 1 (0-6
inch incorporated; 0-2 or 2-6 inch not incorporated) depth is greater than 150 ppm
phosphorus and less than or equal to 200 ppm phosphorus.

' Respectfully submitted,

Texas Commission on Environmental Quality

Glenn Shankle
‘ Executive Director

Robert Martinez, Director
Environmental Law Division

By ’{/r‘f//’/ f //'v/t;

Robert D. Brush, Staff Attorney

Environmental Law Division

State Bar No. 00788772

Representing the EXECUTIVE DIRECTOR of the
Texas Commission on Environmental Quality
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CERTIMCATE OF SERVICE

I certlfy Lhat on Apnl 20 2007 the “Executlve D1reo’Lor s Response to Pubhc Comments” f01 Permit

No.WQ0003197000 was filed with the Texas Commlssmn on Envn onmental Quahty s Ofﬁce of the
Chwf Clerk. . : :

N/ v/
- Robert D. Brush, Staff Attorney

' Buvironmental Law Division .~
 State BarNo. 00788772 " »

e

22 .



Customer/Respondent/Owner-Operator:

Regulated Entity:

ID Number(s):

Location: -
TCEQ Region:
Date Compliance History Prepared:

Agency Decision Requiring Compliance History:

Compliance Period:

Compliance History

CN602586737 Hidden View Dairy Classification: AVERAGE Rating: 12.43
RN102819562 HIDDEN VIEW DAIRY Classification: AVERAGE Site Rating: 12.43
WASTEWATER AGRICULTURE PERMIT WQ0003197000
WASTEWATER AGRICULTURE EPAID TX0120197
WASTEWATER AGRICULTURE REGISTRATION " TXG015304

WATER QUALITY NON PERMITTED ID NUMBER R0O4AG0012
PETROLEUM STORAGE TANK REGISTRATION 77538
REGISTRATION

1684 PRIVATE ROAD 1401, DUBLIN, TX, 76446 : Rating Date: 9/1/2006 Repeat Violator: NO

REGION 04 - DFW METROPLEX

July 23, 2007

Permit - Issuance, renewal, amendment, modification, denial, suspension, or revocation of a permit.

January 27, 1999 to July 23, 2007

TCEQ Staff Member to Contact for Additional Information Regarding this Compliance History

Name: N/A Phone: N/A
Site Compliance History Components
1. Has the site been in existence and/or operation for the full five year compliance period? Yes

2. Has there been a {(known) change in ownership of the site during the compliance period? Yes

3. If Yes, who is the current owner? )

4. if Yes, who was/were the prior owner(s)?

Hidden View Dairy

N/A
5. When did the change(s) in ownership occur? N/A
Components (Multimedia) for the Site :
A. Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.

Effective Date: 06/03/2002

Classification: Moderate

ADMINORDER 2001-0774-MWD-E

Citation: 30 TAC Chapter 321, SubChapter K 321.181(a)
TWC Chapter 26 26.121

Rgmt Prov: V PERMIT

Description: Failed to prevent tailwater and stormwater runoff from discharging into an unlined }
impoundment, resulting in the discharge of stormwater and wastewater from an unhned impoundment,
resulting in-the discharge of stormwater and wastewater.
Classification: Moderate -
Citation: 30 TAC Chapter 321, SubChapter B 321.39(f)(19)(A )

TWC Chapter 26:26.121

Description: Failed to prevent a discharge of pollutants into or adjacent to waters in the state through
irrigation management practices that prevent the discharge or drainage of irrigated wastewater.

B. Any criminal convictions of the state of Texas and the federal government.
N/A

C. Chronic excessive emissions events.
N/A '

D. ‘ The approval dates of investigations. (CC'EDS Inv. Track. No.)

-

01/19/2001 = (113227)

05/25/2001  (113529)
08/03/2001  (39896)

08/22/2002 8951)
05/23/2003 436466)
06/18/2003 33802)

07/29/2005 400720)
12/14/2005 434971)
11/21/2006 513290)

S OW N OWN

(

(

(
02/03/2004  (259600)

(

(

(

04/06/2001 (IE0016431001001



12 01/30/2007  (537171)

E. Written notices of violations (NOV). (CCEDS Inv. Track. No.)
F. Environmental audits.
Notice of Intent Date: 10/28/2002 (33105)
Disclosure Date: 04/23/2003

Viol. Classification: Moderate
Citation: 30 TAC Chapter 321, SubChapter B
Description:  Failed to design, construct, and operate retention control facility #3 to contain all process generated wastewaters
and the contaminated runoff from a 25-year, 24-hour rainfall event for the location of the point source.

G. Type of environmental management systems (EMSs).
N/A

H. Voluntafy on-site compliance assessment dates.
N/A

1. Participation in a voluntary pollution reduction program.
N/A

J. Early compliance.
N/A

Sites Outside of Texas
N/A
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