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COMES NOW, the Office of Public Interest Counsel (“OPIC”) of the Texas Commission
on Environmental Quality (the “Cdmmission” or “TCEQ”) and files this Response to Hearing
Rvequest in the above-referenced matter, and would respectfully recommend that the Commission
find that no right to a hearing exists on this application for renewal of an air permit that does not
authorize an increase in allowable emissions or the emission of a new contaminant.

I INTRODUCTION

H & B Contractors, Ltd. (“H&B” or “Applicant”) has applied for a renewal of its permit
authorizing continued operation of its hot mix asphalt plant located at 2017 East Tinsley Road,
Waco, McLennan County (the plant). The renewed permit would not authorize the construction
of any new facilities nor any increase in hourly or annual production. The renewed permit would
not authorize any increase in air emissions. The permit would continue to authorize a maximgm

production rate of 200 tons per hour of hot mix asphalt. A diesel storage tank, lime silo and
associated conveyance system and replacement burners on the drum dryer previously authorized
by permits by rule have been incorporated into the draft renewed.

The application was initially received on November 4, 2004. The Executive Director
(hereinafter “ED”) declared the application administratively complete on January 6, 2005. The
applicaht published a Notice of Receipt of Application and Intent to Obtaiﬁ an Air Permit

(NORI) on January 26, 2005, in the Waco T vibune-Herald, Spanish language notice was
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€ pubhshed on January 26, 2005 in Tzempo Mr. John Angerman ﬁled a timely hearing request on
Febmafy 4, ,32005 |
| : The perm1t was amended in February of 2007 to authorize use of first run no.. 2 fuel oil to
| power the drum dryer. This change to the permit was processed under 30 TAC section 39.402 as
ade mxmmus amendment not requmng pubhc notice. As a result of the change to the permit, the
applicant republishednotioe of the renewal application on April 4, 2007 in the same neyvspapers.
Mr. Angerman filed an additional hearing request on April 11, 2007.

" Based on the information submitted in the request and a review of the information
available in the Chief Clerk’s file on this application, OPIC recommends denying the ‘hearing‘
request in light of the statutory prohibition against holding a public hearing on a “renewal that B
would not result in an increase ‘in allowable emissions and would not result in the emission of an

air contaminant not previously emitted.”!

I1. APPLICABLE LAW -

Because thrs appl1cat1on was declared admlnrstratlvely complete after September 1, 1999,7
it rs subJ ect to the requirements of Texas Health and Safety Code Sectron 382 056 (commonly
known as “House B111 801™). Under the apphcable statutory and regulatory requlrements a
hearing request must substantrally comply with the followmg give the name, address daytime
telephone number and where poss1ble fax number of the person Who ﬁles the request 1dent1fy
the requestor s personal Just1c1able 1nterest affected by the application showmg why the
requestor is an affected person who may be adversely affected by the proposed facﬂlty or

activity in a manner not common to members of the general pubhc request a contested case

hearmg, list all relevant and material dlsputed 1ssues of fact that were ralsed durmg the comment

! Texas Health and Safety Code §382.056(g).
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period that are the basis of the hearing request; and provide any other information specified in
the public notice of the application. 30 TEXAS ADMIN. CODE (hereinafter “TAC”) § 55.201(d)
(2006). Hearing requests must be submitted to the Chief Clerk’s Office in writing no later than
30 days after the Chief Clerk’s transmittal of the Executive Director’s Response to Comments.
30 TAC § 55.201(c).

Under 30 TAC section 55.203(a), an “affected person” is “one who has a personal
justiciable interest related to a legal right, duty, privilege, power, or economic interest affected
by the application.” This justiciable interest does not include an interest common to the general
public. Jd. Relevant factors that will be considered in determining whether a person is affected
include:

(1) whether the interest claimed is one protected by the law under which the application

will be considered;

(2) distance restrictions or other limitations imposed by law on the affected interest;

(3) whether a reasonable relationship exists between the interest claimed and the activity

. regulated,;

(4) likely impact of the regulated activity on the health, safety, and use of property of the -

person;

(5) likely impact of the regulated act1v1ty on use of the impacted natural resource by the

person; and

(6) for governmental entities, their statutory authority over or interest in the issues

relevant to the application.
30 TAC § 55.203(c).

The Commission shall grant an affected person’s timely filed hearing request if: (1) the

request is made pursuant to a right to hearing authorized by law; and (2) the request raises

disputed issues of fact that were raised during the comment period and that are relevant and

material to the Commission’s decision on the application. 30 TAC § 55.211(c).
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Accordingly, responses to hearing requests must specifically address:

(1) whether the requestor is an affected person;

(2) which issues raised in the hearing request are disputed,

(3) whether the dispute involves questions of fact or law;

- (4) whether the issues were raised during the public comment period;

(5) whether the hearing request is based on issues raised solely in a public comment’
withdrawn by the commenter in writing by filing a withdrawal letter with the Chief
Clerk prior to the filing of the Executive Director’s Response to Comment;

(6) whether the issues are relevant and material to the decision on the application; and

(7) a maximum expected duration for the contested case hearing, '

30 TAC § 55.209(e). o
- | III. DISCUSSION.

A. A Right to Hearing Does Not Exist on H & B’s; Renewal Application because the
Renewal Will Not Result in an Increase in Allowable Emissions or the Emission of
an Air Contaminant Not Previously Emitted.

As an initial matter, the Commission must determine whether a righ;c to a contested case
hearing exists on this application. No right to a contested case hearing exists ona renéwal
application under ‘Chapter 382 of the Texas Health and Safety Code if the application would not
result in an inbrease in allowable ‘ert’lissiéns ahd would not result in the emission of an air
cohtémiﬁant not.previously emitted.> ﬁbwever, notwith(sfahding THSC sectioﬂ 382.05 6g), the
Commission’méy hold a hearing oﬁ a pelmif vren:éwél‘ “if the‘égmmission détermines that the
'application involves a facility for which the applicant’s compliance history is in the lowest
classification under Section 5.753 and 5.754, Water Code, aﬁd rulf;s adopted and iarocedures

develbpe_d under those sections.”

TCEQ rules allow the Commission to hold a contested case
hearing in the following circumstance: “if the,application involves a facility for which the

applicant’s compliance history contains violations which are unresolved and which constitute a

recurring pattern of egregious conduct which demonstrates a consistent disregard for the

Tex Health & Safety Code (hereinafter “THSC”) § 382.056 (g), (0); 30 TAC § 55. 201(3i)(3); 55.211(d)(2).
3 THSC § 382.056(0). '
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regulatory process, including the failure to make a timely and substantial attempt to correct the
violations.”
Based on the technical review of this application, OPIC cannot find that this permit
- renewal would result in increased allowable emissions or the emission of an air contaminant not
previously emitted. According to the technical review, there would be no increase in actuai
“emissions because no new sources have been constructed and controls will remain the same.
The Applicant’s compliahce history from November 24,1999‘thr0ugh September 24,
2007 shows a site compliance classification of “high” and a company classification of “average.’
Therefore, based on a review of the criteria set forth in THSC sectiog 382.056(g) and (o), the
applicant’s compliance history does not trigger an opportunity for a hearing on this renewal
application. OPIC is sympathetic to Mr. Angerman’s concerns about emissions from the plant,
despite the legal prohibition preventing the TCEQ ﬁom holding further proceedings on this
application. OPIC encourages the neighbors of the facility to report any and all complaints
concerning facility emissions to the TCEQ pursuant to the instructions provided in the ED’s
response to comments.

For these reasons, OPIC must conclude that there is no right to a hearing on this renewal .
application. In the event the Commission disagrees, the OPIC offers the following analysis set
forth below. |

B. Affected Person Analysis

1f the Commission decides that a right to hearing exists on ﬂn's application, Mr.

Angerman has a personal justiciable interest related to a legal right affected by this application.

Mr. Angerman states that his residence is located within 1000 yards of the facility. The

430 TAC § 55.201(1)(3)(C); see also 30 TAC § 55.211(d)(2).

2.
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- proximity of the requestor to the proposed facility combined with his interest regarding health -

effects support a finding that the requestor is an “affected person.”

The hearing requests state
concerns protected by the law under which the application will be considered, including health®
and nuisance conditions’, Such interests reasonably relate to the potential effects of facility,.,
operations.® In addition, the requestor’s location relative to the facility shows a reasonable, .
relationship between the interests stated and the activity regulated.’ ‘Therefofe, if the
Commission finds a right to hearing exists on this application, OPIC recommends that the
Co@iséion find thathr. Angerman is-an affected person.
C. Issues Analysis.
Mr. Ang:rman’s requests raise the following issue: . -
(1) Will the facility adversely affect the health of Mr. Angerman and nearby residents?
1. The hearing requestor,raisés a disputed‘ issue,
~ No agreement exists on the issue of the effect of facility emissions on human health; lInv_
- the ED’s Response to Comments, the ED states that the renewed permit’s conditions _shou-ld‘
ensure compliance with applicable National Ambient Air Quality Standards (NAAQS) and - -
theréby protect human health. 19 As evidenced by the hearing requests, Mr, Angerman disputes

the position of the ED on this issue. Therefore, this issue is disputed.'!,

30 TAC § 55.203(c).

THSC § 382.0518(b)(2) (2006).

30 TAC § 101.4 (2006).

30 TAC § 55.203(c)(3).

1d.

10 Executive Director’s RTC, Response 1.

30 TAC §8§ 50.115(c)(1); 55.201(d)(4); 55.209(e)(2); 55.211(c)(2)(A). -

O 0 N3N W
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2. The hearing requestor raises issues of fa:.:t7
Mr. Angerman raises the issue of whether the facility’s operations will harm human
health. This is an issue of fact, rather than an issue of law or policy. Therefore, this issue is
appropriate for referral to hearing."
3. The hearing requestor raised his issue during the public comment periqd.
Mr. Angerman raised his concerns in his first hearing request filed on February 4, 2005,
within the c‘omment period following initial publication of the NORI. Therefore, OPIC ﬁndé that
the issue raised in the hearing request was also raised during the public comment period.13

4. The effect of emissions on health is an issue that is relevant and material to the
Commission’s decision on this application.

The hearing request raises an issue that is relevant and material fo the Commission’s
decision on this application under the requirements of 30 TAC sections 55.201(d)(4) and
55.211(c)(2)(A). The effect of facility operations on human health relates directly to whether the
applicant will meet the requireménts of applicable substantive law. "

In accordance with THSC section 382.0518(b)(2), the Commission may grant a permit
“if, from the information available to the commission, including information presented at any
hearing held under Section 382.056(k), the commission finds:...(2) no indication that the
emissions from the facility will contravene the intent of this chapter, including protection of the
public’s health and physical property.” Pursuant to 30 TAC section 101.4, the Applicant shall

not “discharge. ..air contaminants...in such concentration and of such duration as are or may

1230 TAC § 55.211(b)(3)(A), (B).

1330 TAC §§ 55.201(c), (d)(4); 55.211(c)(2)(A).

Y4 See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-251 (1986) (in discussing the standards applicable to _
reviewing motions for summary judgment the Court stated the following: “[a]s to materiality, the substantive law

will identify which facts are material...it is the substantive law’s identification of which facts are critical and which
facts are irrelevant that governs.”)
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tend to be injurious to or to adversely affect human health or welfare, animal life, vegetation, or
~ property, or as to interfere with the normal use and enjoyment of animal life, vegetation, or
Iproperty.””;. Therefore, the facility’s effect on human health is relevant and material to the -
Commission’s decision on this application.'® |

‘In light of the requiremen‘gs of 30 TAC sections 50.115(b) and 55.211(b)(3)(A)(), OPIC
recommends ‘;hat any referral to the State Ofﬁce>of Administrative Hearings (“SOAH”) include
the following issue: Will facility operations under the renewed permit adversely affect human
health? -

D. OPIC Estimates that the Maximum Expected Duration of Hearlng will be Four
Months.

- Commission rule 30 TAC section 50.115(d) requires that any Commission order referring
a case to SOAH specify the maximum expected duration of the hearing by stating a date by -
which the judge is expected to issue a proposal for decision. The rule further provides that no
hearing shall proceed longer than one year from the first day of the preliminary hearing to the -
date the proposal for decision is issued. In assisting the Co_mmission" to state a date by which the
judge is expécfed to issue a proposal for decision, and as required by 30 TAC section
55.209(e)(7), OPIC 'esﬁnﬁéféé that thé fnaximum expected duraﬁon of any hearing on fhis
application would be four months from the first date of the preliminary hearing until the i)roposai

- for decision is issued.

See also 30 TAC § 111,155 (2006).
$ 30 TAC § 55.209(e)(6) (2006).
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II1. CONCLUSION

For the reasons set forth above, the Office of Public Interest Counsel respectfully
recommends that the Commission find that no right to a hearing exists on this application for
renewal of an air permit that does not authorize an increase in allowable emissions or the
emission of a new contaminant. However, if the Commission finds that a right to hearing exists
on this application, OPIC recomménds granting the contested case hearing request of Mr. John
Angerman on the issue of whether the facility’s operations under the proposed renewed permit
wouﬂld adversely affect human health.

Respectfully submitted,

Blas J. Coy, Jr.
Public Interest Counsel
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Vic McWherter '
State Bar No. 00785565

Senior Attorney

Office of Public Interest Counsel
P.O. Box 13087 MC 103

Austin, Texas 78711
(512)239-6363 PHONE -

(512) 239-6377 FAX

CERTIFICATE OF SERVICE

I hereby certify that on September 27, 2007, the original and eleven true and correct copies of
the Office of Public Interest Counsel’s Response to Request for Hearing were filed with the
Chief Clerk of the TCEQ and a copy was served to all persons listed on the attached mailing list
via hand delivery, facsimile transmission, Inter-Agency Mail or by deposit in the U.S. Mail.

Vie M4 kit

Vic McWherter




MAILING LIST
H & B CONTRACTORS, LTD.
TCEQ DOCKET NO. 2007-1165-AIR

FOR THE APPLICANT:

Bill Glass, President

H & B Contractors, Ltd.
27443 W. Highway 84
McGregor, Texas 76657-3717
Tel: (254) 848-4461

Fax: (254) 848-5693

Mark Gibbs, Consultant
JD Consulting, LP

404 Camp Craft Rd.
Austin, Texas 78746
Tel: (512) 347-7588
Fax: (512) 347-8243

Eli Bell

Hilgers Bell & Richards LLP.

816 Congress Avenue, Suite 1200
Austin, Texas 78701-2429

Tel: (512) 476-0005

Fax: (512) 476-1513

FOR THE EXECUTIVE DIRECTOR:
Dede Sigman, Staff Attorney

Texas Commission on Environmental Quality

Environniental Law Division, MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Michael P. Wilson, Permitting Team

Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1922

Fax: (512) 239-1300

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac, Director

" Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION: :

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087 :
Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

LaDonna Castafiuela ‘
Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

REQUESTER:

John Angerman
5034 S. University Parks Dr.
Waco, Texas 76706-7341





