Click to View Bookmarks

DOCKET NUMBER 2007-1496-AGR

APPLICATION BYJEWEL ALT § BEFORE THE
AND ONENE KEUNING, dba O-KEE § TEXAS COMMISSION ON
DAIRY FOR PERMIT NO. § ENVIRONMENTAL QUALITY
WQ0004108000 § '

EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST

1. Introduction

The Executive Director (ED) of the Texas Commission on Environmental Quality (TCEQ or
Commission) files this Response to Hearing Request on the application by Jewel Alt and Onene
Keuning dba O-Kee Dairy (Applicant) for a major amendment of its existing Concentrated Animal
Feeding Operation (CAFO) Texas Pollutant Discharge Elimination System (TPDES) Permit No.

- 'WQO0004108000. The City of Waco submitted a contested case hearing (CCH) request.

Attached for Commission consideration are the following: %”ﬁ;
Attachment A~ Satellite Map of Area - ' "r‘:ﬁ
Attachment B - Fact Sheet and ED's Preliminary Decision %
Attachment C - Draft Permit T P
Attachment D - Executive Director’s Response to Public Comments (RTC) ;fé :
Attachment E - Compliance History &

Copies of the documents were provided to all parties. The Office of the Chief Clerk
previously mailed the RTC to all persons on the mailing list.

II. Description Of The Facility

The Applicant is seeking a major amendment that would allow the dairy to increase its head
from 690 to 999 total cows. The dairy consists of two retention control structures (RCSs) and six
land management units (LMUs). The facility is located at 4745 County Road 207, Hico, Texas in

Hamilton County, Texas. The facility is located in the drainage area of the North Bosque River in
Segment No. 1226 of the Brazos River Basin.

III. Procedural Background

The permit application was received on January 24, 2006 and declared administratively
complete on September 14, 2006. The Notice of Receipt and Intent to Obtain a Water Quality
Permit was published in the Hamilton Herald-News on September 28,2006. TCEQ staff completed
a technical review of the application and prepared a draft permit. The Notice of Application and
Preliminary Decision for a Water Quality Permit was published in the Hamilton Herald-News on



January-4, 2007. A public meeting on the permit application was held on April 19, 2007 and the
comment period ended at the conclusion of the meeting. The ED's Response to Comment was filed
on August 9,2007. This apphcatlon is subject to House Bill 801, 76th Legislature, 1999.

IV. The Evaluation Process for Heal ing Requests

House Bill 801 established statutory procedures for public participation in certain
environmental permitting proceedings. For those applications declared administratively complete on
or after September 1, 1999, it established new procedures for providing public notice and public
comment, and for the commission’s consideration of hearing requests. The application was declared
administratively complete on September 14, 2006 and therefore is subject to the HB 801
requirements. The Commission implemernted HB 801 by adopting procedural rules in 30 Texas
Administrative Code (30 TAC) Chapters 39, 50, and 55.

A. ‘Responses to Requestsr

- “The executive d1reot01 the pubhc interest counsel and the apphcant may submlt w11tten
responses to [hearing] requests ... .”> 30 TAC § 55. 209(d)

Accmdlng to 30 TAC § 55. 209(e) responses to hearing requests must Speclﬁoally addl ess:

(1) R Whether the requestor is'an affected pelson

“heT (2 whichrissues raised in the hearing fequest are: d1'sp1‘ited

o (3)  whether the dispute involves questions of fact or of law;

(4) = whether the issues were raised during the public comment perlod

(5) + whether the hearing request is based on issues raised solely in a public comment
withdrawn by the commenter in writing by filing a withdrawal letter with the chief

- clerk prior to the filing of the Executive Director’'s Response to Comment;
(6)  whether the issues are relevant and material to the decision on the application; and
(7) a maximum expected duration for the contested case hearing.

B. 'Hearing Request Requiremehts

In order for the Commission to consider a hearing 1equest the Commlssmn must. first
.determme ‘whether the request meets certain requirements. As noted in 30.TAC § 55.201(c): "A
request for a contested case hearing by an affected person must be in writing, must be filed with the

chief clerk within the time provided . . . and may not be based on an issue that was raised solely in a
public comment withdrawn by the commenter in writing by filing a withdrawal letter with the chief
clerk prior to the filing of the Executive Director’s Response to Comment."

According to 30 TAC § 55. 201(d) a hearmg 1equest must substantlally comply with the
following;: : ‘
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give the name, address, daytime telephone number, and where possible, fax number
of the person who files the request. Ifthe request is made by a group or association,
the request must identify one person by name, address, daytime telephone number,
and where possible, fax number, who shall be responsible for receiving all official
communications and documents for the group;

identify the person’s personal justiciable interest affected by the application,
including a brief, but specific, written statement explaining in plain language the
requestor’s location and distance relative to the proposed facility or activity thatis the
subject of the application and how and why the requestor believes he or she will be
adversely affected by the proposed facility or activity in a manner not common to
members of the general public;

request a contested case hearing;

list all relevant and material disputed issues of fact that were raised during the public
comment period and that are the basis of the hearing request. To facilitate the
commission’s determination:of the number and scope of issues to be referred to
hearing, the requestor should, to the extent possible, specify any of the executive
director’s responses to comments that the requestor disputes and the factual basis of
the dispute and list any disputed issues of law or policy; and : '

provide ary other information specified in the public notice of appliceitio‘nni__ L

. C. Requirement that Requestor be an “Affected Person”

In order to grant a contested case hearing, the Commission must determine that a requestor is
an “affected person.” The factors to consider in making this determination are found in 30 TAC§
55.203 and are as follows: '

(2)

(b)

(c)

For any application, an affected person is one who has a personal justiciable interest
related to a legal right, duty, privilege, power, or economic interest affected by the
application. An interest common to members of the general public does not qualify

-as a personal justiciable interest.

Governmental entities, including local governments and public agencies with
authority under state law over issues raised by the application may be considered
affected persons.

In determining whether a person is an affected person, all factors shall be considered,
including, but not limited to, the following: '

¢9) whether the interest claimed is one protected by the law under which the
application will be considered,;
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(2) - distance restrictions oi other lnmtfltlons imposed by law on the affected
“interest; : P
(3) . whether a reasonabler elatlonshlp ex1sts between the 1nte1 est claimed and the
-~ activity regulated; C

4 likely impact of the regulated '1ot1V1ty on the health 'md safety of the person,
and on the use of property of the person;

(5) - likely impact of the 1egulated activity on use of the nnpacted natural resource
by the person; and » ,

(6) for governmental entities, their statutmy authouty over:or 111te1 est in the
issues relevant to the application. . g ’

D. Referral to the State Office of Administrative Hearings

30 TAC § 50.115(b) details how the Commission refers a matter to the State Office of
Administrative Hearings: “When the commission grants a request for a contested case hearing, the
commission shall issue an order specifying the number and scope of the issues to be referred to
SOAH for a hearing.” 30 TAC § 50.115(c) further states: “The commission may not refer an issue
to SOAH for a contested case hearing unless the commission determines that the issue: (1) involves
-a disputed question of fact; (2) was raised durlng the pubhc comment period; and (3) is 1e1evant and
material to the de01310n on the apphcatwn ,

V Evalufltlon of Hearmg Requests

| A, Whether the Requestors Comphed Wlth 30 TAC §§ 55. 201(c) and (d)

Waco submltted a timely written CCH request that 1ncluded relevant contact information and
raised disputed issues. The ED concludes that the CCH request of Waco substantially complies with
the requiremetits of 30 TAC § 55 .201. : ‘

B. Whether Requestms Meet the Requlrements of an Affected Person |

30 TAC § 55 203 (b) states that local goverrnnents w1th authori 1ty under state law over issues
raised by the application may be considered affected persons, However, Waco has no authority to
regulate dairies located outside its boundaries in another county. Also, Waco has no authority under
state law over whether the dairies comply with 30 TAC Chaptel 321, Subchapter B 1eguht111g
CAFOs. . ~ z :

In support of its posmon that it is an affected person in thlS case, Waoo submitted over 200
pages of exhibits documenting the nutrient issue as it applies to the North Bosque River and Lake
Waco. None of the documentation submitted by Waco identifies the Applicant by name as a source
of nutrients. Waco's issue in this case is not the petential contamination that could be caused by this
particular dairy, but the cumulative affects of all CAFO dairy operations in the North Bosque
watershed. Additionally, many of the changes Waco wants in the permit go beyond TCEQ CAFO
rules and challenge not this permit, but TCEQ rules. This is an entirely inappropriate use of the
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CCH process. If Waco believes that the CAFO rules are not stringent enough, the proper forum for
affecting change is to petition the Commission to perform a rulemaking or seek statutory relief from
the Texas Legislature.

The ED also considered the factors listed in 30 TAC § 55.203(c) to determine whether Waco
is an affected person for purposes of this permit application. Waco has water rights in Lake Waco,
approximately 89 miles downstream from the dairy to the surface water intake points on the lake.

Waco's interest in maintaining water quality in Lake Waco is protected by the rules and regulations. .

covering this permit application and there is also a reasonable relationship between the interest
claimed and the activity regulated. However, the distance from the dairy to the City of Waco and
Lake Waco weigh heavily against Waco's claim they are affected persons for purposes of this
particular permit application.

The draft permit would only authorize a discharge from the RCSs in the event of a rainfall
event that exceeds the 25-year, 10-day storm event for this area. Additionally, runoff from LMUs
and third party fields are considered non-point source runoff and exempt agricultural runoff, not

regulated under the Clean Water Act as long as waste is land applied at agronomic rates and in -

compliance with TCEQ's CAFO rules.

Assuming the dairy had a discharge, the facility is approximately 7.2 downstream miles from

. reaching the North Bosque River, another 75 miles downstream to the point where the North Bosque.:~
enters Lake Waco, and another 6.8 miles from that point across:the lake to the location of Waco's t.% 0

- surface water intake for their drinking water supply. Waco argues that it should be granted affected -

person status as long as a facility has the potential to discharge contaminants that reach Lake Waco; .

regardless of distance. If Waco is affected in this case, any city in Texas can challenge any permit
upstream of their drinking water supply, without regard to distance, through the CCH process. "

Additionally, a discharge from this dairy is unlikely to impact the health and safety of persons
who drink Waco's water or to impact the use of the waters of Lake Waco. At 82 miles upstream of
the point where the North Bosque enters Lake Waco the distance is such that if there is a discharge
from the facility, assimilation and dilution would occur long before the water reaches Lake Waco.

Howeve1 even if the discharge could somehow survive that 82 mile trip downstream, it would then

mix with Lake Waco water and would have to survive further dilution to travel an additional 6.8

miles across Lake Waco to reach the point where Waco extracts drinking water from the lake. See
Attachment A. Therefore, Waco's interest is common to members of the general public and does not
qualify as a personal justiciable interest. Through consideration of the factors in 30 TAC §
55.203(c) the ED recommends not finding Waco an affected party in relation to this dairy operation.

The ED recommends that the Commission find that Waco is not an affected person in regards
to this permit application and deny the hearing request.




C. - Whether Issues Raised Are Referable to State Office of Admmlstratlve Hearings
(SOAHM) for a Contested Case Hearing. :

As noted above, the ED 1'ecommends denial of the hearing request because Waco is not an
affected person as defined in TCEQ rules. However, in the event the commission-deterinines that
Waco is an affected person in this case the ED analyzed the issues raised in accordance with the
regulatory criteria and provides the follong recommendations 1ega1 ding whether the issues are
referable to SOAH ' S ‘ PR STY > :

SAll of the issues dlscussed below were 1a1sed du11ng the pubhc comment penod unless
otherw1se noted. None of the issues were withdrawn, All identified issues in the response are
considered disputed, unless otherwise noted.

1. Whether the expansion of this facility constitutes a “new source” under federallaw and
1f it is, whether it meets the requlrements of 40 CFR § 122.4(i). (RTC #1 and #2)

This issue is a mixed questlon of fact and 1’1W On one hand the issue involves the legql
interpretation of these terms, but requires consideration of factual information to make the
determination whether the facility is a "new source" or "new discharger." If the Applicant is a "new
source" then it would also be relevant and material to the decision on the permit application
regardingswhether the proper determination has béen made under 40 CFR § 122.4(a) and (d) that the -
-facility will not cause-or con‘rnbute to Vlolatlon of Water quahty standalds The ED recommends *
‘ referrmg ﬂns issue to. SOAH EITER : IR

2. Whether the 10110W1ng assumptlons made in the Total Maximum Dally Load (TMDl ) -

' - for phosphorus inputs into the North Bosque River have been properly addressed in thie

terms of the permit: (a) 40,450 dairy cows in the watershed; (b) 50% of solid manure

-from 40,450 dairy cows would be removed from the watershed; (c) Phosphorus in the

diet of permitted cows would be limited to 0.4%; (d) Waste application on existing

fields would be limited so that phosphorus would never exceed 200 parts per million

(ppm); (e) Waste application rates would be limited to the phosphorus needs of the

. crop; and (f) Initial phosphorus on.new fields Would be 60 ppm and could not exceed
- that level. (RTC #3 and #4) P -

This issue is one of fact. The TMDL hnplementatlon Plan (TMDL I- Plan) for the N01th
Bosque River seeks to achieve phosphorus reductions targeted in the TMDL. The CAFO rulesin 30
TAC Chapter 321 reflect adjustments to best management practices necessary to, over time, reach
the TMDL target. However, if it could be shown the listed assumptions made in the TMDL were

-not properly addressed in the terms of the draft permit that information would be relevant and
material to the decision on the permit application. The ED recommends referring this issue. to
SOAH.




3. Whether the draft permit correctly accounts for the estimated phosphorus that willbe
produced by the permitted number of animals at the diary. (RTC #9)

This issue is.one of fact. The amount of phosphorus generated by a dairy 1s important for
designing facilities that are capable of handling the waste loads generated. This information assists
in assuring that the design criteria results in adequately sized management facilities. Therefore, this
issue is relevant and material to the decision on the application. The ED recommends referring this
issue to SOAH.

4. Whether the process used for calculating the phosphorus index meets the requirements
in 30 TAC Chapter 321, Subchapter B. (RTC #10)

This is an issue of fact. Ifit can be shown that the way the phosphorus index is calculated
does not meet the rule requirements in 30 TAC Chapter 321, Subchapter B regulating CAFOs that
issue would be relevant and material to the decision on the application. The ED recommends
referring this issue to SOAH.

5. Whether the application rélte for LMU #6 is propefly calculated so as not to exceed the
nitrogen crop requirement. (RTC #12) ‘

Thisds dn issue of fact. Ifit can be shown that the application rate for LMU #6 is calculated .+

‘so that the Applicant could exceed the nitrogen crop requirement that issue would be relevant aud
material to the decision on the application. - The ED recommends referring this issue to SOAH.: -

6. Whether the process for calculating the water balance meets the requirements in 30
TAC § 321:38(e)(7)(B). (RTC #14) ‘ ‘

-This is-an issue of fact. The water balance is a hydraulic needs analysis that documents the
typical irrigation demands of the proposed crop over the proposed irrigated land area. If it can be
shown that the process for calculating the water balance does not meet the rule requirements in 30
TAC § 321.38(e)(7)(B) that issue would be relevant and material to the decision on the application.
The ED recommends referring this issue to SOAH.

7. Whether the proposed buffering of LMUs in the permit application meets the
requirements in 30 TAC § 321.40. (RTC #28 and #29)

This is an issue of fact. Ifthe proposed buffering of the LMUs does not meet the CAFO rule
requirements that information would be relevant and material to the decision on the application. The
ED recommends referring this issue to SOAH.




8. Whether the ED failed to make a best professional judgment (BPJ) determination that
the best conventional pollutant control technology was used as required by 40 CFR §
125.3(d)(2). (RTC #6) :

: Tlns is an issue of fact and though the ED detemnned that the 1equnen1ents in the draft
permit satisfy this requirement, this information is relevant and .material to the decision on the
application. The ED recommends referring this issue to SOAH. Coe

9. Whether the methodology for calcuhung the agronomic rates in the NMP is in
compliance with 30 TAC § 321.42(i). (RTC #15)

30 TAC § 321.42(i) requires the Applicant to calculate the waste application for beneficial
usé by following the methodology in the NRCS 590 Standard. If it could be shown that the
Applicant did not use a methodology justifiable under the NRCS 590 standard or TCEQ rules, that
information would be relevant and material to the decision on the application, The ED recommends
referring this issue to SOAH. ‘

10. ~ Whether the ED has provided any required technical justifications that the drnft permit
meets water quality standards for phosphorus and attains the reductions in phosphorus
loadmg set forth in the TMDL and TMDL-I Plan for the North Bosque River. (RTC #5)

e . ey RN L I

' TCEQ tules and. p10V1s1ons in the dlaft pemnt contam con‘nol ectlons and management R
-._,measmes to address the: goals of the TMDL.. A TMDL I-Plan is a goal, not a requirement. Thes: - + -

TMDL I-Plan recognizes that an adaptive management approach is an appropriate means to manage
phosphorus loading to a stream. - The. TMDL I-Plan emphasizes this approach to achieve the
phosphorus reductions targeted in the TMDL. -Adaptive management envisions adjustment of BMPs
over time as necessary to reach this target. As Waco frames this issue, the ED has to prove that the
adaptive management practices in the new tules and in this permit will fix Waco's problem with its
drinking water. That is not the intent of the TMDL approach nor it is a proper placement for the
bur den of proof in this proceeding.

The néw 1ules were intended to addless the reductions in phosphm us set forth in the TMDL
and TMDL I-Plan. The ED cannot "prove" they will work or not work without implementing them
‘and having an opportunity to gauge their success. ‘As raised by Waco, this issue is not relevant and
material to a decision on the application. The ED recommends not referring this issue to SOAH.

11.  Whether thlrd par ty fields should be considered hnd management umts (RTC #7)

This issue is a question of law. 30 TAC § 321 42(])(3) was specnﬁcally w01ded to reﬂeot that
“LMUs are not associated with third party fields. ! The CAFO operator does not control the third
party fields under contract with the CAFO. Application on third party fields is optional and
represents “‘excess capacity to provide for more sound waste management by existing dairy

1 29 TexReg 6652, 6658 (July 9, 2004).



CAFOs.”? Waco is actually taking issue with the CAFO rules and they acknowledge in the hearing
request that there is no factual basis of dispute. The ED recommends not referring this issue to
SOAH.

12. Whether the ED must evaluate each of the following plans prior to permitting and
make them available to the public throughout the public comment period due to the
holding in the Waterkeeper3 case: Nutrient management plans (NMPs), comprehensive
nutrient management plans (CNMP), nutrient utilization plans (NUPs), RCS
management plans, and pollution prevention plans (PPPs). (RTC #8)

This issue is a question of law regarding the interpretation of certain aspects of the
Waterkeeper decision on CAFO permitting. The Waterkeeper decision found that NMPs were the
equivalent of effluent limitations that should be incorporated into the permits. The ED is requiring
individual CAFO permit applicants in the Bosque watershed to submit NMPs with the permit
application. The NMPs are also subject to review and public scrutiny. The Waterkeeper case did not
express an opinion on whether CNMPs, NUPs, RCS management plans, and PPPs must be
incorporated into the permit. Such incorporation is not required by the current version of the CAFO
rules. Therefore, this issue is not referable to SOAH because it does not involve disputed questions
of fact, but interpretations of law- and/or policy. The ED recommends not referring this issue to
SOAH

.

1;3. + Whether.the NMP should include the ldlb analysls of so]xds from the settlmg b‘lSln
. (RTC #13) L BT . : : o ’

This is a question of law. As noted in the RTC, TCEQ rules do not require analysis of
settling basin solids. Therefore, this issue is a matter regarding the adequacy of TCEQ rules and is
not referable to SOAH. The ED recommends not referring this issue to SOAH.

14.  Whether the Applicant submitting a complete copy of the certified NMP requires re-
" notice of the permit application. (RTC #16)

Waco asserts no factual dispute to this issue, but states that a legal issue remains regarding
whether the revised NMP will require the Applicant to re-notice the application. The NMP is a plan
to address the amount, source, placement, form, and timing of the land application of nutrients.
Changes to the NMP were made resulting in increases and decreases of the planned application rate
on LMUs. However, regardless of these changes the application rate cannot exceed the maximum
application rate set by the NMP based on the phosphorus index and other aspects of the NRCS
practice standard Code 590. Since neither the phosphorus index nor maximum application rate in the
NMP increased during the permitting process, then the increases and decreases in the planned
application rate in the NMP were all within an allowable range that did not exceed the maximum
rate. Thus, the NMP that was publicly noticed had only one change in the potential maximum rate

2 Id. at 6692.
3 Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F 3" 486 (2" Cir. 2005).
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and that change was a reduction in the maximum allowed on LMU #6, which made land application
on that LMU more restrictive. Therefore, no re-notice of the permit is necessary. :Additionally,
compliance with the notice requirements arc a matter of law and not referable to- SOAH.
Additionally, compliance with the notice requirements are a matter of law and not referable to
'SOAH; The ED recommends not referring this issue to SOAH. ;

15. Whether the Apphc'mt is requir ed to measure sfudge volume in the lagoons bef01 e the
_permit is issued and annually thereafter. (RTC #17) -

~As a matter of law, 30 TAC § 321.39(0) prohibits the Applicant from allowing sludge
accumulation to exceed the design volume and there is no CAFO rule governing the frequency of
‘measurement for sludge in the lagoons. Therefore, this issue is not referable to.SOAH because it
does not 1nvolve d1sputed issues of fact. The ED 1ecommends not referring this issue to SOAH. .

16. Whether under the CAFO rules the NMP may be b'lsed ona smgle 'umual sample of :
wastewater and a single annual sample of the slurry produced at the f‘lClllty (RTC
#18) , : ‘ ‘

_ Th1s issue is a question of law. The sampling provision for manure, litter, and wastewater

management in 30 TAC § 321.36(e)(1) states an Applicant must sample: "At least.one

- representative sample of wastewater, if applicable, and one representative sample ofimanure/litter

* : shall beicollected and analyzed each year for total nitrogei, total phosphorus;-and total potassium.”: -

Therefore, the draft permit complies.with TCEQ CAFO rule requirements and does not raise a:-’
- disputed issue of fact. The ED recommends not referring this issue to SOAH.

17.  Whether the Applicant is legally réquired to remove 50% of collectible mahui‘e from
the watershed. (RTC #19) :

The issue is a question of law. Texas Water Code (TWC) § 26.503(b)(2) gives new or
existing CAFOs who seek to expand their herd size in the North Bosque watershed five options for
dealing with 100% of the collectible manure, one of which is removing the manure from the
watershed: Waco seeks to limit the Applicant to one of those options; while no such limitations are

.included in the CAFO regulations. The North Bosque TMDL has a goal of a 50% reduction in
.instream loading. Also, the TMDL I-Plan does not require a 50% haul-out of collectible manure.
The ED recommends not referring this issue to SOAH. :

18. Whether land flpphcatlon on LMUs that exceed 200 ppm for phosphorus should be
prohibited. (RTC #20)

This issue is a question of law. As noted by W'lCO, "the CAF Orules allow this.. ." HoWevel
Waco argues that "200 ppm phosphorus is over seven times the amount of phosphorus needed for
optimum growth of the proposed crops..." TCEQ rules prohibit land application on third party fields
that exceed 200 ppm for phosphorus, so that issue is not in dispute. Therefore, there is no issue of
fact in dispute regarding whether an applicant can land apply on LMUs that exceed 200 ppm of
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phosphorus. TCEQ rules allow land application on LMUs that exceed 200 ppm for phosphrus, so
Waco's issue is with the CAFO rules, not with rule compliance. The ED recommends not referring
this issue to SOAH.

19. Whether the meaning of the phrase “not exceed the nitrogen application rate” in
SectionVII.A.8(e)(4)(i)(C) of the draft permit is ambiguous. (RTC #22)

This is a question of law. Waco requested the noted phrase be replaced by the phrase "not to
exceed the nitrogen crop removal rate." The ED declined to make the requested change because 30
TAC § 321.42(i)(5)(A) requires that land application occur in accordance with the NRCS Practice
Standard Code 590 and the current language expresses the limit for nitrogen application adequately.
This issue is not referable to SOAH because it does not involve disputed questions of fact, but
interpretations of law and/or policy. The ED recommends not referring this issue to SOAH.

20. Whether NRCS Code 590 should apply to third party fields when it is more restrictive
than Section VILA.8(e)(5(1)(C)-(E). (RTC #24)

This is a question of law. 30 TAC § 321.42(j) requires that land application on third party -
fields in amajor sole-source impairment zone be done in accordance with the apphcable provisions
in §§321:36 and 321.40 at an "agronomic rate" based on soil test phospho1us Agronomic rates are

- . defined inthe CAFO rules as the land application: of waste "at rates of application in accordance with
... aplan formutrient management designedto enhance soil productivity and provide the crop or forage«t v

e growth with needed nutrients for optimum health and growth.! There is no requirement in 30 TAC

* Chapter 321, Subchapter B that requires the language in thee permit:requested by Waco.: Ther efore, *
this issue should not be referred to SOAH because it does not involve disputed questions of fact, but
interpretations of law and/or policy. The ED recommiends not referring this issue to SOAH.

21.  Whether NUPs and NMPs for each third party field should be submitted and reviewed
during the permitting process. (RTC #25) ‘

This issue is a question of law. TCEQ rules do not require NUPs for third party fields
. because the rules require land application to cease when phosphorus levels reach 200 ppm (the
phosphorus level that triggers a NUP in an LMU). See 30 TAC § 321.42(j)(2). TCEQ rules do not
require NMPs for third party fields during the permitting process. TCEQ rules require a written
contract between the Applicant and owner/operator of any third party fields that they will beneficially
land apply the transferred manure, litter, or wastewater in accordance with 30 TAC § 321.42(j)(1).
Therefore, the draft permit complies with the CAFO rules and the issue is with the adequacy of
TCEQ rules regarding third party fields, not a disputed issue of fact. The ED recommends not
referring this issue to SOAH. '

4 RTC response #24 incorrectly cites 30 TAC § 321.42(i)(5)(A), which as Waco points out, only refers to LMUs and

not third party fields.
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22.  Whether the rules require the Applicant to submit records of cr ops and crop yields to
'be submitted to TCEQ. (RTC #26) : :

The issue is a question of law. Record keeping requirements at 30 TAC § 321.46(d)(8)(f)
state the actual yield of each harvested crop must be recorded on a monthly basis. Theinformationis
available to the ED during field investigations and should be in the annual report submitted to the
ED. However, there is no specific requirement in the rules that this information must be submitted
to TCEQ. The ED recommends not 1efenmg thls issue to SOAH

23. Whether it should be requir ed t]nt the NMP address the full flve ye'u s of the permit
tel m nthel than just the first year of the pel mit. (RTC #27)

Th1s issue is a questlon of law. TCEQ CAFO rules do not require the NMP to be submltted
prior to permit issuance. However, the Waterkeeper decision found that NMPs were the equivalent
of effluent limitations that should be incorporated into the permits. The ED is requiring individual
CAFO permit applicants in the Bosque watershed to submit NMPs with their permit applications. 30
TAC §§ 321.36(e) and (g) requires annual sampling and the NMP must be updated to modify
-application amounts based on soil testing and wastewater/manure/slurry testing. Because the NMP is
likely to change each year based on site specific sampling results, the ED is not requiring an NMP
for the term of the pennit. The ED 1‘eoommends n‘ot 1‘eferri’n9; this issue to SOAH.- .
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/7 RN Whether the &erms "vegetatlve buffer" and "tempm ary filter .)tr lp‘S" in aectmn Z\ F are

) amblguous (RTC #28 and #29) T SRl T e ey ‘

: ThlS issue 1s a matter of legal interpretation and 18 noi 1efe1 able to bOAH because itis not an

» : 1ssue of fact. The ED recommends not referring this issue to SOAH. -

25. Whether the buffer distance to water bodies should be measured from the banks or
middle of the stream. (RTC #30) :

The ED agreed with Waco that the buffer distance measurement should occur from the
nearest top of the bank, not from the center of the stream. Therefore, there is no disputed issue of

fact and no reasonto:refer the issue to. SOAH.: The ED recommends not referring this issue to
SOAH. ' , _

0 In the event the Commxssnon retels thls case to SOAH the ED lecommends leferl mg
issues #1 #9. ‘ L

]

V1. Duration of the Contested Case Hearing

Should there be a contested case hearing on this permit application, the ED recommends that
the duration for a contested case hearing on this matter of 9 months from the preliminary hearing to
the presentation of a proposal for decision before the commission.

12



VII1. Executive Director’s Recommendation

The ED recommends the following actions by the Commission:

Find that Waco is not an affected person and deny the hearing request because the dairy is
located approximate 89 upstream miles from Waco's surface water intake for their drinking
water. Therefore, should a discharge occur, assimilation and dilution would occur long
before the water reaches the surface water intake location on Lake Waco. At that distance
from the facility, Waco interest is common to those of the general public and therefore, Waco
does not have a personal justiciable interest in the permit application.

If the Commission finds either Waco to be an affected person, refer issues #1 - #9 to SOAH
for a proceeding of nine months duration with the time period beginning with the preliminary
hearing and concluding with presentation of a proposal for decision before the Commission.

Respectfully submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:
Glenn ;Shalﬂcle; Exeoutive‘ Director . -

Robert Martinez, Director -
Environmental Law Division

; y
By- //&5/ /Q :
Robert D. Brush, Staff Attorney
Environmental Law Division

State Bar No. 00788772

Representing the Executive Director of the
Texas Commission on Environmental Quality

P.O. Box 13087, MC-173
Austin, Texas 78711-3087
(512) 239-5600

(512) 239-0606 (Fax)

ATTORNEYS FOR
THE EXECUTIVE DIRECTOR
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- CERTIFICATE OF SERVICE

I hereby certify that on January 4, 2008 the original and eleven true and correct copies of the
“Executive Director’s Response to Hearing Request” relating to the application of Jewel Alt and
Onene Keuning dba O-Kee Dairy for Permit No. WQ0004108000 were filed with the Chief Clerk of
the TCEQ and a copy was served to all persons listed on the attached mailing list via hand delivery,
facsimile transmission, inter-agency mail, or by deposit in the U.S. Mail;

i

‘Robert D, Brush, Staff Attorney |
Environmental Law Division
State Bar No. 00788772




MAILING LIST

FOR PERMIT NO. WQ0004108000
Jewel Alt and Oene Keuning d.b.a. O-Kee Dairy

FOR THE APPLICANT:
Jewel Alt

299 VZ County Road 4135
Canton, Texas 75103-8273

Oene Keunig
4745 County Road 207
Hico, Texas 76457

Norman Mullins

Enviro-Ag Engineering
3404 Airway Boulevard
Amarillo, Texas 79118-1538

FOR THE EXECUTIVE DIRECTOR:

Robert Brush - '

Texas Commission on Environmental Quality
Environmental Law Division M(C-173
"P.O.Box 13087

Austin, Texas 78711-3087

Charles Maguire

James Moore

Texas Commission on Environmental Quality
Wastewater Permits Section, MC-150

P.O. Box 13087

Austin, Texas 78711-3087

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac

Texas Commission on Environmental Quality
Office of Public Assistance MC-108

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK:

LaDonna Castafiuela _

Texas Commission on Environmental Quality
Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087

FOR ALTERNATIVE DISPUTE RESOLUTION

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

OFFICE OF PUBLIC INTERESI COUNCTL
Christina Mann C L
Texas Commission on an1ronmen tal Qudilty
Office of Public Triterest, MC- 103

P.O. Box 13087

Austin, Texas 78711-3087

Fax: (512) 239-6377

FOR THE REQUESTOR
Jackson Battle

Brown McCarroll L.L.P.

111 Congress Avenue, Suite 1400
Austin, Texas 78701-4043

Fax: (5§12) 479-1101

ELECTED OFFICIALS:

State Representative Sid Miller
P.O. Box 2910

Austin, Texas 78768-2910

State Representative Dan Flynn
P.O. Box 2910
Austin, Texas 78768-2910
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Jewel Alt and Oene Keuning CAFO
Map Requested by TCEQ Office of Legal Services

APPEO Calh e

o

CAFO

The facility is located in Hamilton County. The red square in the first
inset map represents the approximate location of the facility. The
second inset map represents the location of Hamilton County in the
state of Texas; Hamilton County is shaded in red.

n Protecting Texas by

H = Reducing and
INESE  Preventing Pollution

TCEQ

Texas Commission on Environmental Quality
GIS Team (Mail Code 197)

P.O. Box 13087

Austin, Texas 78711-3087

January 2, 2008

0 5 10 Miles
]

Projection: Texas Statewide Mapping System_
(TSMS)
Scale 1:437,269

Legend
» CAFO
Estimated Distance to North Bosque River

Source: The location of the facility was provided
by the TCEQ Office of Legal Services (OLS).

OLS obtained the site location information and the
requestor information from the applicant. The
counties are U.S. Census Bureau 1992 TIGER/Line
Data (1:100,000). The background of this map is a
source photograph from the 2004 U.S. Department
of Agriculture Imagery Program. The imagery is
one-meter Color-Infrared (CIR). The image
classification number is tx029_1-1.

This map depicts the following:
(1) The approximate location of the CAFO. This
is labeled "Jewel Alt & Oene Keuning CAFOQ".

This map was generated by the Information Resources
Division of the Texas Commission on Environmental
Quality. This map was not generated by a licensed
surveyor, and is intended for illustrative purposes only.
No claims are made to the accuracy or completeness
of the data or to its suitability for a particular use. For
more information concerning this map, contact the
Information Resource Division at (512) 239-0800.

M McDonough CRF-071205099 |— |
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FACT SHEET AND EXECUTIVE DIRECTOR’S PRELIMINARY DECISION

Permit No.: v
Owner:

Regulated Activity:

Type of Application:

Request:

Authority:

WQ0004108000

Jewel Alt

Concentrated Animal Feeding Operation; Dairy
Major Amendment,

Water Quaﬁty Authorization

Federal Clean Water Act - Section 402; Texas Water Code §26.027; 30 Texas

Administrative Code (TAC) Chaptels 39, 305, and 321 Subchapter B; and
Commission Policies and Environmental Protection Agency Guidelines

I EXECUTIVE DIRECTOR'S RECOMMENDATION

" The Executive Director has made a preliminary decision that this proposed permit, if issued,
meets all statutory and regulatory requirements. The proposed permit shall be issued for a
five year term in accordance with 30 Texas Administrative Code Chapter 305.

II. REASON FOR PROPOSED PROJECT

The applicant has applied to the Texas Comumission on Environmental Quality (TCEQ) fora
major amendment of Texas Pollutant Discharge Elimination System Permit No.

WQ0004108000 for a Concentrated Animal Feeding Operation (CAFO) to authorize the
permittee to expand an existing dairy facility from 690 head to a maximum of 999 head. -

III. PROJECT DESCRIPTION AND LOCATION

Maximum Capacity: 999 total head '
Land Management Units (LMUs) (acres): LMU#1- 37.5, LMU#2- 23.5, L MU#3- 44

LMU#4 — 69.5, LMU#5 —24.8, LMU#6 — 86.1

The table below indicates the volume allocations for each Retention Control Structure (RCS):
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RCS #1, #2, and settling ponds act in-series.

1V.

Page 2

Minimum Volume Allooatlons for RCSS (AGIC feet)

Design Minimum ; Total
Rainfall Treatment -Required
Event - Volume Capacity
Runoff | '
5.60
20.49

The volume allocations are detetmined using Natural Resoutce Conservation Service..

‘standards, American Society of Agricultural Engineers standards, and/or site specific data

submitted in the permit application.

Location: The f'lcﬂlty is located at 4745 County Road 207 Hico, Texas 76457 in Hamllton
County, Texas. Latltude 31 52’ 49.2"N Long1tude —98 01’ 55. 8"W : '

Dlamage Basin: The facﬂlty is located in the dra1nage area of the North Bosque Rwer in
Segment No 1226 of the Brazos River Basm

SUMMARY OF CHANGES FROM EXISTING AUTHORIZATION

The proposed permit includes revisions to 30 Texas Administrative Code Chapter 321,

‘Subchapter B The permittee is requesting to increase from 690 head to 999 head, and

increase the land application acreage from 261 acres to 285.4 acres. The proposed permit

‘requires an increase in RCS capacity from 8.7 acre-feet to 21.9 acre-feet to accommodate the

required margin of safety. Furthermore, land application of manure and wastewater must be
in accordance with a phosphorus based nutrient management plan. For additional changes
from the existing authorization, see Attachment 1. :

WATER QUALITY PROTECTION :
Although the proposed permit is allowing an increase from 690 head to 999 head and a
increase in land apphoatlon acreage from 261 acres to 285.4 acres, this proposed permit
includes many 1equ11ements not required by the existing authorization. As a result, this
proposed permit is more stringent. The new requirements can be categorized based on their
intended goal: reduce the potential for discharges, minimize the nutrient loading to land and
surface water, and increase the oversight of operational activities by the TCEQ.
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The following requirements are designed to reduce the potential for discharges:

L.

The design rainfall event, at which time the CAFO is authorized to discharge, has
been increased from a 25 year/24 hour rainfall event (7.3 inches) to a 25 year/10 day
rainfall event (12.2 inches). This is approximately a 60 % increase to the design
rainfall event which will result in an approximate 60% increase to the required design
storm event storage capacity. This design storm storage capacity results in a larger
portion of the structure above the 25 year-10 day pond marker that should remain dry, '
except during chronic or catastrophic rainfall events. The application also increases
process water storage from 21 to 30 days in the design calculations. The increased
storage capacity is anticipated to result in fewer discharges from RCSs at this CAFO.

A RCS management plan is required to be implemented. This plan must establish
expected end of the month water storage volumes for each RCS. These maximum
levels are based on the design assumptions used to determine the required size of the
RCS. This plan assures the permittee will maintain wastewater volumes within the
designed operating capacity of the structures, except during chronic or catastrophic
rainfall events. The permittee must document and provide an explanation for all
occasions where the water level exceeds the expected end of the month storage
volumes. By maintaining the wastewater level at or below the expected monthly
volume, the RCS will be less likely to encroach into the volume reserved for the
design rainfall event and/or discharge during smaller rainfall events

The wastewater level in each RCS must be recorded daily. This requirement will
assist the permittee in the implementation of the RCS management plan and will

provide a visual indication of compliance.

The pond marker must have one foot increments. This requirement identifies the
level of wastewater storage to assist the permittee in the implementation of the RCS
management plan. It also acts as an enforcement tool for TCEQ to determine
compliance with the RCS management plan. ‘

The amount of sludge in each RCS must be maintained at or below the design sludge
volume. Previously, sludge had to be maintained at or below 50% of the treatment
capacity, and sludge accumulation was not expressly regulated in RCSs without
treatment capacity. Excessive sludge accumulation can reduce the available
wastewater storage volume. This more stringent requirement ensures that sufficient
storage capacity is available for containment of the design wastewater volume and
designrainfall event in all RCSs. Proper sludge management will reduce overflows
associated with insufficient wastewater storage capacity. This permit requires that

“sludge accumulations in the RCSs be measured at least annually beginning in year

there (3) of the permit.



Fact Sheet and Executive Director’s Preliminary Decision,
Jewel Alt and Oene Keuning Permit No. WQ0004108000

Page 4

6.

‘Land application is prohibited between the hours of 12 a.m..and 4 am, This
- provision reduces the potential of 1111ga110n related. dlschalges associated with

' equlpment malfunot1ons

- The followmg 1equu ements are designed to help minimize the nutrient loading to land and

" the potential for nutrient loading to surface water:

1.

The land application of manure and wastewater must be in accordance with a

- Nutrient Management Plan (developed by a certified nutrient management specialist,
‘based on United States Department of Agriculture/Natural Resource Conservation

Service (N RCS)‘Pra(;tice Standard 590) which provides the permittee the necessary
information to properly manage the amount, form, placement and timing for the

application of nutrients to the LMU. The proposed permit requires a nutrient

management plan to be implemented upon issuance of this permit. This plan
involves a site specific evaluation of the land management unit to include soils,

crops, nutrient needs and includes the phosphorus index tool. The phosphorus index

is a site specific evaluation of the risk potential for phosphorus movement into

- watercourses. The risk potential is: determined by site characteristics such as soil

phosphorus level, proposed phosphorus application rate, application method and

~ timing, proximity of the nearest field edge to a named stream or lake, soil

permeability, and soil erosion potential. The application rates are adjusted according
to the risk potential. The higher the risk potential, the lower the application rate. In
determining the application rate, the nutrient management plan also evaluates the

~-amount of nutrients needed for optimal crop production and then balances that need
. between the nutrients in the soils and nutrient source (ie. manure and wastewater).

Once the nutrients are in balance, there is minimal potential to have excess nutrients
available to leave the site and affect water quality. The nutrient need is based on the
most limiting nutrient which is phosphorus; thus a phosphorus application rate will
be established for each individual LMU. This proposed permit requires all excess

- manure that cannot be land applied in accordance with the nutrient management plan

to be removed (exported) from the facﬂlty (see item #3 below for additional
discussion on excess manure).

i

This plan determines the application rate based on phosphorus, whereas the previous
land application rates were based on the nitrogen requirement of the crop. In general,
when calculating the application rate for coastal bermuda grass, if all variables

- ‘remainunchanged except the crop nutrient requirement, the phosphorus application
‘rate will be approximately 40% less than the nitrogen application rate.. This reduced
application rate will lower the potential for land applied nutrients to enter surface

- water and increase the amount of excess manure to be managed off-site. Record
keeping and reporting requirements, such as the amount of manure produced, amount

of manure and wastewater land applied, soil sampling and analyses, and the amount
of manure removed from the facility, can be used to verify compliance with the
nutrient management plan.
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In addition to the requirements for implementation of a nutrient management plan,
the permittee must operate under a Comprehensive Nutrient Management Plan
(CNMP) certified by the Texas State Soil and Water Conservation Board. The
'CNMP must be developed by a qualified individual(s) in accordance with Texas
State Soil and Water Conservation Board regulations. The CNMP must be
implemented by December 31, 2006. The CNMP is a whole farm plan that addresses
nutrient management from the origin in the feed rations to final disposition. The
CNMP considers all nutrient inputs, onsite use and treatment, outputs, and losses.
Inputs include animal feed, purchased animals, and commercial fertilizer. Outputs
include animals sold, harvested crops removed from facility, and manure removed

AICIUAC Glisiiials SULL, LAl Vs o LOLLU

from the facility. Losses include volatilization, stormwater runoff, and leaching.

Manure, sludge or wastewater in excess of the amount allowed by the nutrient
management plan must be delivered to a composting facility authorized by the
executive director, delivered to a permitted landfill, beneficially used by land
application to land located outside of the major sole source i'mpairment zone, Or
provided to operators of third-party fields for beneficial use. By requnmg specific -
outlets for excess manure, sludge or wastewater, this permit provision limits
unregulated use of manure, sludge or wastewater within the watershed. Offsite use
requires additional record-keeping to document how excess manure is used and
provides a mechanism to track each permittee’s contribution toward the 50%
voluntary removal goal in the Bosque River Total Maximum Daily Load (TMDL).

4. Additional conservation practices have been imposed on LMUs adjacent to water in the

state. These conservation practices include a 100 foot vegetative buffer, filter strips,
vegetative barrier, and/or contour buffer strips. Site specific conditions and NRCS
practice standards specify which conservation practices, in addition to the required 100
foot vegetative buffer, must be implemented. The conservation practices reduce erosion,
suspended solids and nutrients in runoff from LMUs. This will improve the quality of
stormwater unoff prior to entering water in the state. The table below shows the
additional conservation practices for this CAFO. All buffers in LMUs will be completed
and compliant with NRCS Code standards upon issuance of this permit. No application
of manure sludge or wastewater can take place on an LMU unless buffer requirements
are met. The additional temporary filter strips were designed as part of the CNMP for
this CAFO. They provide protection during the transition from cropland to permanent
grass on the respective LMUs without having to use contour buffer strips within the

cropland LMUS.
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CLMU#: | Land Use: |- Vegetative | NRCS Code .| . NRCS |
e ‘ o | buffer setback | . - 393 . | Conservation |
(feet) ‘Filter Strip | . Plan
= | flow length | Additional
(feet) | Temporary
... | Filter Strips
B R B (feet)* ..
1 Tifton | 150 | 33 | 0
2 - Tifton 100 e 330 L0
3 Tifton 1000 - 28 | 0.
4 Triticale 100 Gl 28 150
5 Triticale 100 33 . 150
6 Native - 100 e 00
o Grass oo i Ik a

addﬂ:lonal temporauy filter strlps 1nclude the NRCS Code 393 filter strlps ( 1 33 to 150 feet total)

The following requlrements allow for 1ncreased ovelslght of operatlonal activities by the |

TCEQ:

1.
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The permittee must pi ov1de a report to the TCEQ to substantlate a chronic rainfall

‘discharge. After review of the teport, if required by the executive director, the
’ »permlttee must have an engineering evaluation by a licensed Texas professional

engineer developed and submitted to the executive director. The report and

“engineering evaluation may be used to verify that the facility was maintained and

operated according to the permit conditions. Information reviewed may include
rainfall records at the CAFO, RCS wastewater levels preceding the discharge,
irrigation records, and the current sludge volume. This requirement allows for closer

~scrutiny by TCEQ for discharges resulting from chronic conditions and provides

documentation for enforcement of unauthorized discharges. The current authorization
does not require chronic discharge documentation or an engineering evaluation.

“The TCEQ regional office must be notified ten (1 O) working days prior to annual soil

sample collection activities. This allows the TCEQ to observe sample collection
and/or obtain split samples for duphcate analysis to help assure that data collected is

- credible to support application rates in the nutrient management plan. The current
‘authorization does not requite notification of soil sample collection activities.
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3. Annual soil samples must be collected by one of the following persons: the NRCS; a
certified nutrient management specialist; the Texas State Soil and Water
Conservation Board; the Texas Cooperative Extension; or an agronomist or soil

“scientist on full-time staff at an accredited university located in the State of Texas.
This ensures that samples are collected by individuals who are knowledgeable about
soil sampling techniques and sample preservation. The current authorization does
not specify who must collect the annual soil samples.

4. ' Some of the land application records maintained by the permittee must be submitted

to the TCEQ annually. These records include date of manure, sludge or wastewater
application to each LMU, location of the specific LMU and the volume applied
during each application event, acreage of each individual crop on which manure,
sludge or wastewater is applied, basis for and the total amount of nitrogen and
phosphorus applied per acre to each LMU, including sources of nutrients other than
manure, wastewater or sludge and on a dry basis, weather conditions, such as
temperature, precipitation, and cloud cover, during the land application and 24 hours
before and after the land application, and annual nutrient analysis for at least one
representative sample of irrigation wastewater and one representative sample of
manure (and sludge if land applied) for total nitrogen, total phosphorus, and total
potassium. This will assist the TCEQ in monitoring compliance with land
application requirements of the permit. ‘

Although the proposed permit authorizes an expansion from 690 head to 999 head, the
conditions being proposed in this permit are anticipated to significantly reduce the potential
for pollutants entering receiving waters. These reductions are from limiting the potential for
RCS overflows and managing land application of nutrients to LMUs. Regardless of the
number of head, this permit réequires all excess manure that cannot be land applied in
accordance with the nutrient management plan to be removed from the facility (i.e.
composting, landfill, outside of the watershed, or third-party fields). The application of
export manure to third-party fields is now subject to stringent controls that include soil
sampling and phosphorus-based application rates. The remaining manure and associated
nutrients, if land applied to LMUs, must be managed according to the nutrient management
plan, which restricts the land application rate based on site specific risk potential and the crop

~ phosphorus requirement. The wastewater generated by the facility is retained and managed

Page 7

in RCSs that must be designed to exceed the federal sizing requirement. The RCSs are
required to be designed with a margin of safety, which requires a larger portion of the RCSs
to remain dry (i.e. the distance between the normal wastewater operating level and the
spillway). This permit requires RCSs to accommodate rainfall and runoff from a 25 year/10
day rainfall event rather than the 25 year/24 hour rainfall event specified in Federal
regulations. This results in approximately a 60% increase in the required design storm event
storage capacity and is intended to reduce the potential for discharges from RCSs. The
normal wastewater operating level is required to be closely monitored and maintained by
implementation of the RCS management plan and increased recordkeeping by the permittee.



Fact Sheet and Executive Director’s Prelimi;nary Decision® -
Jewel Alt and Oene Keuning, Permit No. WQO00XXXX000- i .

The dry storage area is available to capture rainfall from extended periods of wet weather

~ without overflow. In the rare event of an overflow, the permittee must provide records to the

TCEQ to prove that the overflow was unavoidable. If the overflow is determined to be

- unauthorized, this documentation provides TCEQ additional tools to initiate enforcement

proceedings. Thesé permit requirements; best management practices, -and increased

*management and TCEQ over s1ght w111 proteot water quflhty, when properly implemented.

VI

3()3(d) LISTING and TOTAL MAXIMUM DAILY LOAD (TMDL)

‘The facility for thls permlt action is located within Lhe watel Qhed of the North Bosque River

“in Segment 1226 of the Brazos River Basin. . The designated uses and dissolved oxygen
“criterion as-stated in Appendix A of the Texas Surface Water Quality Standards (30 TAC
‘ §3 07.10) for Segment 1226 are contact recreation, public water supply, high aquatic lifeuse, -

and 5.0 mg/L dissolved oxygen.

Segment 1226 is currently listed on the State’s iflventory of impaired and threatened waters

~ (the 2002 Clean Water Act Section 303(d) list) for bacteria. The North Bosque River

(Segments 1226 and 1255) was included in the 1998 Texas Clean Water Act 303(d) Listand '

~deemed impaired under narrative Water quality standards related to nutrients and aquatic

plant growth.

Segment No. 1226 is included in the agency’s document T'wo Total Maximum Daily Loads
for Phosphorus in the North Bosque River, adopted by the Commission on February 9, 2001
and approved by EPA on December 13,2001, An Implementation Plan for Soluble Reactive
Phosphorus in the North Bosque River Watershed (TMDL Implementation Plan) was
approved by the Commission on December 13, 2002 and approved by the Texas State Soil

and Water Conservation Board on J anuary 16,2003,

‘ The TMDL for the North Bosque River Segments 1226 and iZSS identified the eﬁioullt of"

‘phosphorus introduced into these segments, ie. the load. Phosphorus load from two

categories of sources was modeled to calculate the expected reductions in phosphorus load to
meet instream water quality standards.- Point sources included wastewater treatment plants;
‘non-point sources included all other sources, such as CAFOs, The TMDL called for an

“average 50% reduction in the average concentration of soluble reactive phosphorus across

river index stations and was to be achieved by a 50% reduction in soluble reactive

phosphorus loadings from both point sources. and non-point sources. The TMDL was
developed assuming implementation of specific best management practices, This set of best
management practices represents one way to achieve the water quality targets in stream and

- the overall reduction goal of the TMDL,

Page 8
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The TMDL was approved with the understanding that an adaptive management approach was
an appropriate means to manage phosphorus load to the stream. The TMDL Implementation
Plan emphasized this approach to achieve the phosphorus reductions targeted in the TMDL.
Adaptive management envisions adjustment of management practices over time as necessary
to reach this target. The TMDL anticipated that, to control loading to the stream, dairy
CAFO permittees would implement those best management practices which best addressed
site-specific conditions. ‘Accordingly, the TMDL is not directly tied to the number of animal
units permitted in the watershed, it is instead tied to the amount of nutrients that may be land
applied consistent with management practices that ensure appropriate agricultural utilization

of nutrients.

The provisions of this permit seek to reduce the amount of phosphorus (and other pollutants)
discharged to water in the state from the CAFO. Primary management strategies for dairies,’
both voluntary and regulatory, were identified in the TMDL Implementation Plan which
included: requiring phosphorus-based application rates when applying manure to LMUs;
voluntarily implementing efforts to reduce the amount of phosphorus in dairy cow diets; and
removing significant quantities of dairy-generated manure from the watershed for the
production of compost, beneficial use on crops, or disposal. The permit application includes
a nutrient management plan, which allocates the amount of nutrients to each LMU based on
cropping patterns. The proposed permit requires a nutrient management plan to. be
implemented upon issuance of the permit and also specifies how the excess manure will be
managed. The voluntary phosphorus diet reductions may be implemented through
consultations between a nutritionist and the permittee. Any such dietary phosphorus
reductions will result in reduced phosphorus concentrations in manure. These strategies are
facets of CNMPs; CNMPs are required for all dairy CAFOs in the major sole-source

impairment zone.

The CNMP must consider manure phosphorus content, the LMU area available for land
application based on phosphorus-rate application, and the amount of excess manure that
would remain. If must also account for all pathways of manure use or disposal, which would
include removal to compost facilities, transport to another watershed for land application, or
land application at onsite LMUs. The proposed permit requires the permittee to develop and
implement a CNMP by December 31, 2006. In the interim, the permittee must implement
the nutrient management or nutrient utilization plan submitted with the permit application.

and all subsequent updates.
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- These nutrient plans determine the nuttient application rate based on phosphorus, whereas

. the current authorization allows land application rates based on the nitrogen requirement of
‘the crop. In general, the phosphorus application rate will be approximately 40% less than the
prior nitrogen based application rates. These reduced application rates, based on phosphorus

 requirement of the crop or crop removal rates, will lower the potential for land applied
nutrients to enter surface water and increase the amount of excess manure to be managed off-
site.. The implementation of these enhanced nutrient management practices within the
watershed is expected to result in phosphorus load reduction consistent with the TMDL
Implementation Plan. .

Continuing education 1equnements 111 the ploposed penmt mandate that the operator be
trained on management practices that are also consistent with the TMDL Implementation
Plan regdrdmg feed management and Waste management praetlces

The TMDL Implementatlon Plan also includes a 1ecommendatlon that the CAFO rule
‘making consider more stringent requirements for RCSs, in order to reduce overflows from
~ RCSs. Inresponse, several permit provisions have been proposed that are consistent with the
“TMDL Implementation Plan, which include: - : :
“1.  RCSs must be designed to contaln the volume associated w1th a 25 year/ 10 day
rainfall event, - ~ '
2. a permanent marker, graduated in one foot increments from the maximum sludge
‘ accumulation volume to the top of the spillway, L -
3.~ aRCS management plan detailing procedures for proper operatlon and management
‘ of wastewater levels based on desi gn and assumptlons of monthly expected operating
levels, - TR : '
daﬂy monitoring records of wastewater levels,
notification of discharges within one hour,
~ discharge sample analyses must be submitted to the TCEQ, and
areport of discharges must be submitted to the TCEQ regional office, documenting
that overflows from cumulatWe ramfall events were beyond the pelmlttee s control.

N oA

* In addition, the September 15,2003 Whlte Paper, Standar ci’s for Waste Rez‘em‘zon F aczlztzes in

the North Bosque River Watershed, states that “...some of the technical professionals working
“on this committee are convinced that a significant part of the dairy source loading as being
from retention facilities.” Although not directly quantifiable, it is expected that a significant
phosphorus load reduction will occur as a result of these enhanced design standards. Not
only will the increased capacity requirements result in load reductions, but the additional
operation, maintenance, recordkeeping and reporting requirements will aid in achieving the
water quality target for the North Bosque River. '

-Page 10
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The TMDL Implementation Plan includes a recommendation that the CAFO rule making
consider whether additional limitations or requirements are needed for runoff control and
whether additional irrigation management is needed to prevent excessive runoff. Inresponse,
the proposed permit includes the requirement for a CNMP (mentioned above), and when
required a 128-133-foot wide vegetative buffer between application areas and a water in the
state. On LMUs where buffers are being established on cropland there is an additional 150
foot temporary filter strip. The proposed permit also specifies that automatic irrigation
shutdown requirements may be imposed and prohibits nighttime land application from
midnight to 4:00 a.m.

The RCS storage capacity requirements, nutrient management practices, increased TCEQ
oversight of operational activities, and requirements of the TMDL Implementation Plan,
which are incorporated into the draft permit, are designed to reduce the potential for this
CAFO to contribute to further impairment from bacteria and nutrients such as total
phosphorus. Furthermore, it is anticipated the implementation of the primary management
strategies and permit provisions identified above will result in the reduction of soluble

reactive phosphorus and achieve the reductions targeted in the TMDL. Attachment 2.

outlines the proposed permit provisions discussed above and provides the purpose of each

* provision. The permit provisions are consistent with the approved TMDL that establishes

measures for reductions in loadings of phosphorus (and consequently other potential
pollutants) to the North Bosque River Watershed. Therefore, this permit is consistent with the
requirements of the antidegradation implementation procedures in 30 Texas Administrative
Code Section 307.5 (c)(2)(G) of the Texas Surface Water Quality Standards.

DRAFT PERMIT RATIONALE

A PERMIT CONDITIONS AND EFFLUENT LIMITATIONS

- The following items were considered in developing the proposed draft permit:

1. The applications received on March 17, 2004 and subsequent revisions

2. TCEQ Permit No. 4108 issued September 7, 1999

3. Interoffice Memorandum from the Water Quality Assessment Team, Water
Quality Assessment Section, Water Quality Division, dated July 20, 2004 -

4. Interoffice Memorandum from the Water Quality Standards Team, Water
Quality Assessment Section, Water Quality Division, dated November 2,
2005

5. TCEQ rules

6. Bosque River TMDL Implementation Plan

7. NRCS Animal Waste Management Field Handbook Nutrient Management
Practice Standard Code 590 and the Field Office Technical Guidance for
Texas

8. Environmental Protection Agency rules

Page 11
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Manure or wastewater may only bevdisohalrged from a LMU or.a properly designed,

* constructed, operated and maintained RCS iiito water in the state from this CAFO if

any of the following conditions are met:

1. - dischar rge of manure or wastewater resulting from a catastrophic, condition
other than a rainfall event that the permittee cannot 1e'13011ab1y prevent or
- control; :
2. a discharge resulting from a catastrophic rainfall event from a RCS; “
3. ~a discharge resulting from a chronic rainfall event from a RCS; or -
4: - adischarge resulting from a chronic rainfall event from a LMU that occurs

because the permittee takes measures to de-water the RCS in accordance with
. the individual permit, relating to imminent overflow.

For a'discharge resulting from a chronic rainfall event, the pefmittoé shall submit a
report to the appropriate TCEQ regional office that includes the CAFO records that
substantiates that the overflow was a result of cumulative rainfall that exceeded the

“design rainfall event, without the opportunity for dewatering, and was beyond the

control of the permittee. After review of the report, if required by the executive

director, the permittee shall have an engineering evaluation by a licensed Texas

professional engineer developed and submitted to the executive director.

All waste including any manure, bedding or feedwaste from the CAFO and any water .
contaminated by waste contact must be stored or utilized to comply with the permit
and TCEQ Rules. The proposed permit satisfies the Environmental Protection
Agency effluent limitation guidelines in 40 Code of Federal chulatlons Parts 412

and122,

40 Code of Federal Regulations Section 122,44 speciﬁes ﬂl&t any requirements, in

“addition to or more stringent than promulgated effluent limitation guidelines, must be
“applied when they are necessary to achieve state water quality standards. Water
. quality based effluent limitations must be established when TCEQ determines there

is a reasonable potential to cause or to contribute to an in-stream excursion above the -
allowable ambient concentration of a state numeric criterion. For CAFO discharges

the TCEQ must consider:

1. . existing controls on point and non-point sources of pollution;
2. varjability of the pollutant in the effluent; and

- 3. dilution of the effluent in the receiving water.
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In proposing this permit, the TCEQ addresses considerations 2. and 3. since

continuous discharges are prohibited and effluent discharges are authorized only
during catastrophic conditions or a chronic or catastrophic rainfall event from a RCS
properly designed, constructed, operated and maintained. The effluent pollutant
levels are variable and effluent is usually not discharged. Additionally, during these
climatic events, water bodies receiving a contribution of CAFO wastewater should be

significantly diluted by other rainfall runoff.

Consideration 1. requires permit controls on CAFO discharges which will result in
the numeric criteria of the water quality standards being met, thus ensuring that
applicable uses of water in the state are attained. The principal pollutants of concern
include organic matter causing biochemical oxygen demand, the discharge of
ammonia-nitrogen, phosphorus and fecal coliform bacteria. This permit requires
discharges to be monitored for the pollutants of concern. Existing technology does
not allow for practicable or economically achievable numeric effluent limitations at
this time. The Environmental Protection Agency has not promulgated effluent
guidelines or numeric effluent limitations that would allow regular discharges of”
CAFO process wastewater or process-generated wastewater. The proposed permit
addresses potential pollutant impacts through requirements including numerous
narrative (non-numeric) controls on CAFO process wastewater and non-point sources-
of pollutant discharges associated with CAFOs. Setting specific water quality-based
effluent limitations in this permit is not feasible (see 40 Code of Federal Regulations
§122.:44 (k)(3)). Instead, the proposed permit provides general and site specific
provisions which are expected to result in compliance with Water quality criteria and

protection of attainable water quality as follows:

1. The approved recharge feature certification July 26, 2006 must be updated and
maintained in the onsite pollution prevention plan. The recharge feature
certification describes the location of the CAFO relative to certain natural and
artificial features that could result in adverse ground water impacts. Groundwater
has the potential to resurface as surface water. Therefore, pr eventing impacts to
groundwater also provides p10tect10n to surface water.

The table below shows potential soil limitations identified in the recharge feature
evaluation and the proposed management practices to address those limitations.
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Potential . Soil | Best Management Practices
Soil - | Limitations ‘ ‘
Series & Map ID u ‘
BxD:  Brackett- | Droughty Land apphcaﬂon
Moleterre -| Depth to bedrock .. | Application not to exceed mﬁltl ation rates
S A No application during penods of ‘satmatlon
‘Production area; j
Liner will be installed in RCS expansmn pond in
1 | “accordance with TCEQ requirements
Liner will be certified by a licensed Texas PE prior
Eh e L L 10 placing pond back in service .
PkB:Pidcoke Droughty Land application:
I ~ .| Application not to exceed 1nﬁ1t1at10n rates

Depth to bedrock~

No apphcanon dunng periods of saturation

SsB: Slidell

Slow water movement

Land appllcatmn

| Application not to exceed mﬁltratwn rates

No appllcatlon during periods of saturation

ToC:Topsey

| Seepage -

Land apphcatlon
Application not to exceed mﬁltratlon rates
No application during periods of saturation

No soils in the slope range indicated in the 1echarge feature evaluation have been identified
by the NRCS as highly erodible land (HEL). If erosion is detected, the LMUs will be protected with
conservation farming practices within the standards of NRCS.

‘Recharge to the Trinity (Antlers) Aquifer may occur by the infiltration of prec1p1tat10n onan
outcrop/stream interception.  The operational areas of the dairy are located west and upgradient of
nearby Long Branch Creek. A smaller ephemeral ancillary drainage that feeds the Long Branch runs
- west to east throughout the middle of the property. Both the Long Branch and the ancillary drainage
will be protected by buffer zores and filter strips as indicated in the map for the land application

areas.

2 RCSs at the CAFO must be adequately lined and certified by a professional

- engineer; alternatively, certification: must document a. lack of hydrologic

connection between wastewater in the RCS and groundwater, Groundwater has

the potential to resurface as surface water. Therefore, preventing impacts to

groundwater also provides protection to surface water. A liner certification,

certified by a professional engineer, for each RCS was submitted with the
application. The table presented below shows the dates,
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RCS Construction Date Liner Certification | Capacity Certification
: Date Date
RCS 1 1992 2/17/97 12/20/96
RCS2 Proposed N/A N/A
Settling Basin 1 Prior 2002 2/22/02 N/A
Settling Basin 2 " Prior 2002 12/18/02 N/A
Manure Storage 2004 3/01/04 N/A

3.

Page 15

RCS design criteria must include volumes for the design rainfall event,

sludge, process generated wastewater, to meet “best available technology
These

P iwi )

- 7 (4 ]
economically achievable” and “best practicable control technology”.

design criteria must be supplemented with a water balance analysis that
demonstrates that wastewater can be sufficiently stored and irrigated and that
consumption of the wastewater will not induce runoff or create tailwater. -

" The application includes design calculations, certified by a professional

engineer, which determine the design criteria for each RCS system. The
permittee must increase the RCS volume capacity to meet the design criteria.
The permitee is increasing the storage on this CAFO by 18.02 acre-feet, from

8.07 acre-feet to 26.09 acre-feet.

New RCSs must maintain two vertical feet of material equivalent to
construction materials between the top of the embankment and the structure’s
spillway to protect from overtoppmg the structure. All RCSs on this CAFO

have spillways.

Recordkeeping and reporting requirements are designed to help ensure that
the permittee complies with the permit provisions. Some of these
requirements include daily records of RCS wastewater levels and measurable
rainfall; weekly records of manure, wastewater and sludge removed from the
facility, inspections of control facilities and land application equipment; and
monthly records of manure, wastewater and sludge land applied. The
permittee is required to submit an annual report to the TCEQ which includes

" a subset of the permit recordkeeping requirements.

Discharge of wastewater from irrigation is prohibited, except a discharge
resulting from irrigation events associated with imminent overflow
conditions. Precipitation-related runoff from LMUs is allowed by the permit,

“when land application practices are consistent with a nutrient management or

nutrient utilization plan.

‘Solid waste management provisions specify requirements which minimize
adverse water quality impacts. :
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8. . - The entry of uncontaminated stormwater 1unoff into RCSs must be

minimized. The site includes berms to both direct contaminated runoff into |
the RCSs and prevent uncont'umnated stormwater runoff from entering the -
: RCSS ’

9. The permlttee shall take all steps necessary to pr event any adverse effect to

human health or safety, or the envir omnent

. 10.  The permittee shall provide the followingnotiﬁcations:

’ ,('al) ~ Any noncomphance which may endangel human health or safety, or
‘the environment shall be, reported by the permittee to the TCEQ,

" orally or by facsimile transmission within twenty-four (24) hours and

in writing within five days of becoming aware of the noncompliance.

(b) - Discharges resulting from a chronic or catastrophic rainfall event or

- catastrophic conditions must be reported otally within one hour of the

~ discovery of the discharge and in writing within fourteen (14)
working days.

Where a speoiﬁo chemical pollutant does not have a water quality criterion and that

pollutant is present in CAFO effluent at a concentration that has the reasonable

potential to cause, or contribute to, an excursion above a narrative criterion in the -
state water quality standards, TCEQ must establish effluent limits, except as provided
by 40 Code of Federal Regulations Section 122. 44(1{).

- Nutrlent pollutants of concern have natrative crrterla and are dischar ged in CAFO

wastewater, As described above, effluent limitations are not feasible at this time.

Nutrient management has been addressed: through the 1mpos1t1on of a three tiered
approach ‘based on the soil phosphorus concentr atron

~For LMUs wrth 2 s0il phosphorus concentr ation of less than 200 ppm in Zone 1 (0-6

inchif incorporated and 0-2 or 2-6 inch if not incor porated) depth, a certified nutrient

" management plan is required. This plan is based on the NRCS Practice Standard

Code 590. Ituses site specific criteria to determine the phosphorus application rate

, based on the crop requirement. It addlesses the amount, source, placement, form, and

; timing of the application of all nutrients and soil amendments to meet crop needs. As

Page 16

pr: ev1ously discussed in Secuon V. of this Fact Sheei the nutrient application rate is
based on the most limiting nutrient which is phosphoms thus there is minimal
potential to have excess nutrients available to leave the site and affect water quality.
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As required by Texas Water Code § 26.504, for LMUs with a soil phosphorus
concentration of 200 - 500 ppm in Zone 1 (0-6 inch if incorporated and 0-2 or 2-6
inch if not incorporated) depth, the permittee must submit a nutrient utilization plan
based on crop removal. At the discretion of the certified nutrient management
specialist, the nutrient utilization plan may also include a phosphorus reduction
component. This nutrient utilization plan must be submitted to the TCEQ for review
and approval., The nutrient utilization plan is a revised nutrient management plan
developed utilizing the same NRCS 590 Practice Standard tool to evaluate the site
specific elements in the LMU such as slope and distance to water courses, the rates,
methods, schedules of manure application, and best management practices including
physical structures and conservation practices utilized by the CAFO to assure the
beneficial use of manure and wastewater is conducted in a manner that prevents
phosphorus impacts to water quality. A crop removal application rate is the amount

of nutrients contained in and removed by the proposed crop.

As required by Texas Water Code § 26 504, for LMUs with a soil phosphorus
concentration of greater than 500 ppm in Zone 1 (0-6 inch if incorporated and 0-2 or
2-6 inch if not incorporated) depth, the nutrient utilization plan must be based on
crop removal and include a phosphorus reduction component. ‘A phosphorus
réduction component is a management practice, incorporated into the nutrient
utilization plan, that is designed to further reduce the soil phosphorus concentration
by means such as phosphorus mining, moldboard plowing, or other practices utilized
by the permittee. This revised nutrient utilization plan must also be submitted to the
TCEQ for review and approval. Permittees required to operate under a nutrient
utilization plan with a phosphorus reduction component must show areduction in the

soil phosphorus concentration within 12 months or may be subject to enforcement

actions.

After a nutrient utilization plan is implemented, the permittee shall land apply in
accordance with the nutrient utilization plan until the soil phosphorus is reduced
below 200 ppm. Each of these plans must be developed and certified by a nutrient
management specialist. This three tiered approach, when implemented, should
minimize the potential for nutrients to accumulate in the soil and reduce nutrient
concentrations in LMUs. Failure to operate in accordance with a nutrient
management plan or nutrient utilization plan may constitute a violation of state law
and this permit and may subject the permittee to enforcement action.
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- 'TECHNOLOGY-BASED REQUIRFMENTS

i ,_chhnology—based efﬂuent hmﬂauons are COllSldClCd in the ploposed individual
. permit. Effluent limitations are based on “best conventional pollutant control
- .technology”, and “best available technology economically achievable”, a standard -

which individually represents the best performing existing technology in an industrial

- category or subcategory. “Best available technology economically achievable” and

“best conventional pollutant control technology” effluent limitations may never be

“less stringent than corresponding effluent limitations based on “best practicable
_control technology”, a standard applicable to similar dischar ges before March 31,

1989 under Clean Water Act §301(b)(1)(A).

F.requently; the Environmental Protection Agendy adopts nationally -applicable -

guidelines identifying the “best practicable control technology”, “best conventional
pollutant control technology”, and “best available technology economically

‘achievable” standards to which specific industrial categories and subcategories are
j g .

subject. When such guidelines are published, the Clean Water Act, §402(a)(1)
requires that appropriate “best conventional pollutant control technology” and “best
available technology economically achievable” effluent limitations be included in
permitting actions on the basis of the permlttlng authorlty s best professional
judgement. : '

The Environmental Protection Agency sfandard for CAFOS, asjcor‘ltained in40 Code
-of Federal Regulations Parts 122 and 412, is no discharge of waste or wastewater
from animal feeding operations into water of the United States, except when chronic

or catastrophic rainfall or catastrophic‘co‘n;ditions cause an overflow. All waste
including any manure, litter, bedding or feedwaste from animal feeding operations
and any water contaminated by waste contact must be stored or utilized to comply

- with this individual permit, which requires applicable technology control.

T hé conditions of the proposed pei'mit have been éleveloped to c‘omply with the

-technology-based standards of 40 Code of Federal Regulations Part 412. The
- proposed permit includes provisions and performance standards based on NRCS

technical standards rather than numeric limitations, to address the collection, storage,
treatment and land application of manure or wastewater and to limit pollutants in

discharges. This permit exceeds these standards by requiring the 25-year/10-day

design storm event storage volume.
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WATER QUALITY-BASED REQUIREMENTS

The proposed permit would authorize the land application of manure and wastewater,
and would only allow a discharge to surface water when chronic or catastrophic
rainfall or catastrophic conditions result in an overflow of a properly designed,
operated and maintained RCS. No water quality impacts are expected to occur from -
Jand application based upon properly prepared and implemented nutrient
management practices.

Instead of numeric water quality based effluent limitations, this permit establishes
management practices to restrict discharges to occur only during defined chronic or
catastrophic rainfall events or catastrophic conditions. Discharges occurring during
these-conditions would be highly intermittent in nature and should be significantly -
diluted by rainfall runoff.

MONITORING REQUIREMENTS

Monitoring requirements were established based on TCEQ rules, and 40 Code of
Federal Regulations Part 412. For any discharges, grab samples must be collected
daily and analyzed for Biochemical Oxygen Demand, Total and Fecal Coliform,
Total Dissolved Solids, Total Suspended Solids, Nitrate, Total Phosphorus, pH,
Ammonia Nitrogen and pesticides (if suspected). Samples must be taken annually
from land application areas and analyzed for Nitrate, Phosphorus, Potassium,
Sodium, Magnesium, Calcium, Soluble salts/electrical conductivity, and pH.
Discharges and soil analyses are reported to TCEQ.

REQUIREMENTS FOR BENEFICIAL USE OF MANURE AND WASTEWATER
BY LAND APPLICATION AND EVAPORATION

The proposed permit contains requirements related to the collection, ‘handling,
storage and beneficial use of manure and wastewater by land application or
evaporation. These requirements were established based on TCEQ rules,
Environmental Protection Agency guidance, NRCS Field Operations Technical
Guidance and the Animal Waste Management Field Handbook, recommendations
from the TCEQ's Water Quality Assessment Team, and best professional judgement.

40 Code of Federal Regulations Section 122.42(e)(1) specifies that a nutrient
management plan must be developed and implemented by July 31, 2007. The
elements of a nutrient management plan as listed in 40 Code of Federal Regulations
Section 122.42(e)(1) have been incorporated into this permit. This permit requires a
nutrierit management plan and each of the required elements to be implemented upon
issuance of this permit. In relation to these items, the proposed permit is more
stringent than federal requirements.
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This permit also requires the development and implementation of a CNMP by

-:December 31, 2006. - The CNMP must consider manure and wastewater handling
and storage, land treatment practices, nutrient management, documentation of
implementation and management activities ‘associated with the CNMP, feed
management (voluntary), and alternative uses for manure. This requirement is not
required by - federal lule and is, consequently, more stringent than federal
requirements. ‘

~ The proposed permit authorizes the use of third-party fields, i.e. land not owned,
operated, controlled, rented, or leased by the CAFO owner or operator. The
permittee must have a contract with the operator of the third-party fields. The written
contract must require all transferred manure or wastewater to be beneficially applied -
to third-party fields in accordance with the applicable requirements in 30 Texas
Administrative Code §321.36 and §321.40 at an agronomic rate based on soil test
phosphorus in Zone 1 (0-6 inch if incorporated and 0-2 or 2-6 inch if not
incorporated) depth. A certified nutrient management specialist must annually
collect soil samples from each third-party field used and have the samples analyzed
in accordance with the requirements for permitted LMUs. The permittee is
prohibited from delivering manure or wastewater to an operator of a third-party field
once the soil test phosphorus analysis shows alevel equal to or greater than 200 ppm
in Zone 1 (0-6 inch if incorporated and 0-2 or 2-6 inch if not incorporated) depth or
after becoming aware that the third-party operator is not following the specified .
requirements and the contract.. The permittee will be subject to enforcement action
for violations of the land application requirements on any third-party field. The third-
party fields must be identified in the pollution prevention plan. The permittee must
submit a quarterly report. with the name, locations, and amounts of manure and
wastewater transferred to operators of third-party fields.

VIIL  THREATENED OR ENDANGERED SPECIES

The d130ha1ge ﬁom ﬂns permu action is not expected to have an effect on any federal
- endangered or threatened aquatic or aquatic dependent species or proposed species or their
critical habitat. This determination is based on the United States Fish and Wildlife Service’s
(USFWS) Biological Opinion on the State of Texas authorization of the Texas Pollution
Discharge Elimination System (TPDES) dated September 14, 1998 and the October 21, 1998
. update. To make this determination for TPDES permits, TCEQ and Environmental
Protection ‘Agency only considered aquatic or aquatic dependent species occurring in
watersheds of critical concern or high priority as listed in Appendix A of the USFWS
Biological Opinion. This determination is subject to reevaluation due to subsequent updates
ot amendments to the Biological Opinion. The permit does not require Environmental
Protection Agency review with respect to the presence of endangered or threatened species.
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IX.

PROCEDURES FOR FINAL DECISION

When an application is declared administratively complete, the Chief Clerk sends a letter to
the applicant instructing the applicant to publish the Notice of Receipt of Application and
Intent to Obtain Permit in the newspaper. In addition, the Chief Clerk instructs the applicant
to place a copy of the application in a public place for review and copying in the county
where the facility is or will be located. This application will be in a public place throughout
the comment period. The Chief Clerk also mails this notice to any interested persons and, if
required, to landowners identified in the permit application. This notice informs the public
about the application, and provides that an interested person may file comments on the
application or request a contested case hearing or a public meeting.

Once a draft permit is completed, it is sent, along with the Executive Director's prehm1na1y
decision, as contained in the fact sheet, to the Chief Clerk. At that time, Notice of

* Application and Preliminary Decision will be mailed to the people identified on the Office of

the Chief Clerk mailing list and published in the newspaper. This notice sets a deadline for.
making public comments. The applicant must place a copy of the Executive Director's
preliminary decision and draft permit in the public place with the application.

Any interested person may request a public meeting on the application. A public meeting is
intended for the taking of public comment, and is not a contested case proceeding.

After the public comment deadline, the Executive Director prepares a response to all
significant public comments on the application or the draft permit raised during the public
comment period. The Chief Clerk then mails the Executive Director's Response to
Comments and Final Decision to people who have filed comments, requested a contested
case hearing, or requested to be on the mailing list.. This notice provides that a person may
request a contested case hearing or-file a request for reconsideration of the Executive
Director's decision within 30 days after the notice is mailed. :

The Executive Director will issue the permit unless a written hearing request or request for
reconsideration is filed within thirty (30) days after the Executive Director's Response to
Comments and Final Decision is mailed. If a hearing request or request for reconsideration is
filed, the Executive Director will not issue the permit and will forward the application and
request to the TCEQ Commissioners for their consideration at a scheduled Commission
meeting. If a contested case hearing is held, it will be a legal proceeding similar to a civil
trial in state district court. »

Page 21



Fact Sheet and Executive Director's Preliminary Decision
Jewel Alt and Oene Keuning, Permit No. WQ0004108000

If the Executive Director calls a public meeting or the Commission grants a contested case
hearing as described above, the Commission will give notice of the date, time, and place of
the meeting or hearing. If a hearing request or request for reconsideration is made, the
‘Commission will consider all public comments in making its decision and shall either adopt
. the.Executive Director's wsponse to pubhc comments or prepare its own 1esponse

: F01 add1t1011a1 111formauon about this apphcahon contact, M1 Bill Ross at 254-965- 9200

Bill Ross Cne et » o . Date .
Land Application Team

Wastewater Permitting Section

Water Quality Division
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Attachment 1

.Existing Authorization #4108

(acre-feet)

Proposed
issued April 11, 2002 Permit

Head Count 690 999

RCS Required Capacity 8.7 26.09
(acre-feet)

RCS Actual Capacityl 13.7 TBD
(acre-feet)

additional capacity 5 ‘Permit requires RCS

enlargement to meet
required capacity

PE certification of RCS not required Required
design volumes ' '
design rainfall criteria 25 year/24 hour rainfall event 25 year/10 day rainfall
event
RCS management plan not required Required
RCS depth marker 25 year/24 hour designation 25 year/24 hour

designation; 25 year/10

day designation; and 1

foot graduations to .
bottom of pond

management of sludge
volume in RCSs"

not required in RCS without
treatment capacity

clean out required when
sludge volume meets or
exceeds the sludge
volume designed for
each RCS. Sludge
volume accumulations
measured annually
beginning in year 3 of

the permit.
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RCS discharge
monitoring

monitored for fecal coliform, 5-
day biochemical oxygen

“demand, total suspended solids,
ammonia nitrogen, and any

pesticide which the operator has

“reason to believe could be in the

discharge

monitored for all
previous parameters
plus
total coliform, total
“dissolved solids, nitrate,
and total phosphorus

Chronic discharge
determination

A

" not required

. Required

land application of sludge

based on nitrogen requirement of
the crop ‘

only in accordance with

a phosphorus based
- nutrient management
plan that accounts for
elevated nutrient
concentrations

agronomic rate

based on nitrogen requirement of
crop

based on phosphorus -
requirement of crop

land application of manure and
wastewater

at agronomic rates uhless soil
phosphorus levels exceed 200
ppm "

in accordance with a
phosphorus based
nutrient management
- plan, unless soil
~ phosphorus levels
exceed 200 ppm

phosphorus index risk.
assessment

not required

Required

additional manure 1*emov,¢d
« - from the facility

A unlinﬁited options for final
-disposition

compost facility,
landfill or beneficially
land applied outside the
watershed, or
beneficially land
applied to third-party

ﬁelds
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Buffer distances between land | 100 fit 100 ft plus additional

application and surface water : NRCS conservation
practices including

additional buffers of
" from 28-33 feet (128 to
133 feet) and temporary
buffers of an additional
150 feet

nighttime land application allowed prohibited bet
am and 4 am
soil sampling notification no notice required regional office
: notification prior to
sampling
soil sampling permittee collects annually CNMS collects
annually
Attachment 2
)
Permit Provision Purpose
25 year/24 hour rainfall event to 25 year/10 ] 60% increase to the storage capacity
day rainfall event . reserved for chronic rainfall
‘ ° an additional portion of the structure

above the 25 year/24 hour marker will
also remain dry, except during chronic
or catastrophic rainfall events

. will reduce overflow frequency
RCS management plan . predicts expected end of the month
water storage volumes for each RCS
. requires permittee to manage water
level accordingly
e requires permittee to maintain
minimum wastewater volume
. - will reduce overflow frequency
monitor and record RCS wastewater level . provides visual indication of
daily : . v compliance
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' One foot increments on pond marker

identifies the. Ievel of wastewater
storage to assist the permittee in the

implementation of RCS management |

plan »
enforcement tool

mamtam RCS sludge volume at or below
de51gned sludge volume

requires sludge removal to maintain
the required wastewater storage
capacity

will reduce overflows associated with
insufficient wastewater stor age
capacity

‘%Land application prohibited 12 am to 4 am

reduces the potential of iuig‘ation
related discharges associated w1th
eqmpment malfunctions

requirement rate)

Nutrient Management Plan (based on crop |

40 % reduction in land application
rate by going from N rate to P rate
establishes the annual application rate

. based on annual soil analyses,

phosphorus index, and management
practices used at the facility .
based on NRCS Practice Standard 590

Nutrient Utiliiation Plan (based on crop
removal rate) .

stabilizes and/or reduces phosphmus
- on high phosphorus LMUs by -

establishing the annual application
rate based on the amount of nutrients
removed by the previous year’'s

- harvest based on NRCS Practice

Standard 590

whole farm mass balance of nutrients

which considers all inputs, onsite use
and treatment, outputs, and losses.
Inputs include animal feed, purchased
animals, fertilizer '

Outputs include animals sold,
harvested crops removed from facility,

~and manure removed from the facility

Losses include volatilization, runoff,
and leaching
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(VAVAV)

Excess manure must go to compost, landfill, .
outside of watershed, or third-party fields

limits unregulated use of manure
within the watershed ‘
offsite use incurs additional record-
keeping to document how excess
manure is used.

provides mechanism to track 50%
voluntary removal goal in TMDL

discharges resulting from chronic
conditions are more closely
scrutinized by TCEQ Regional Office
validates chronic conditions claim
provides documentation to TCEQ for
enforcement of unauthorized
discharge

allows the TCEQ to observe sample
collection and/or obtain split samples
for duplicate analysis .
assures data collected is credible to
support application rates in nutrient
management plan

chronic discharge determination ‘ °
[ ]

e

soil sampling notification .
' °

soil sampling by technical service provider °

ensures that samples are collected by
unbiased individuals who are '
knowledgeable about soil sampling
techniques and sample preservation

Conservation Practices for LMUs adjacentto | e
water of the state (100 foot vegetative buffer,
filter strips, vegetative barrier, contour buffer | e

strips)

reduce erosion, suspended solids and
nutrients in runoff from LMUs.
site specific conditions and NRCS

- practice standards specifies which
Conservation Practices must be
implemented
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TPDES Permit No. WQ0004108000This Permit
supersedes and replaces Permit No.
WQ0004108000 issued on 4/11/2002.

[For TCEQ use only EPA ID No. TX0128619]

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
P:O. Box 13087
Austin, Texas 78711-3087

TPDES PERMIT FOR CONCENTRATED ANIMAL FEEDING OPERATIONS

~under provisions of
Spr‘hnh 402 n'Fﬂ‘va(‘]P'ln W']TFY ACT

Clhuvi VL Ul

Chapter 26 of the Texas Water Code

L. Permittee:
A.  Owner  Jewel Alt
B. . Operator _ Oene Keuning
C.  Business Name O-Kee Dairy.
» D.  Owner Address 299 County Road 4135, Canton Texas 75103

. Type of Permit: Major Amendment, Water Quality
Nature of Business Producing Waste: CAFO; Dairy; SIC No. 02410
General Description and Location of Waste Diéposal System:

Maximum Capacity: 999 total head

Site Plan: See Attachment A.

Retention Control Structures (RCS) total required capacities without freeboard (acre-feet):

RCS #1- 5.60, RCS #2- 20.49, Settling ponds and RCS #1 and #2 act in-series.

Land Management Units (LMUs) (acres): LMU#1 ~37.5, LMU#2 -23.5, LMU#3 —44.0, LMU#4 —
69.5, LMU#5 — 24.8, LMU#6 — 86.1, for locations, see Attachment B.

Location: The facility is located at 4745 County Road 207 Hico, Texas 76457 in Hamilton County,
Texas.. Latitude: 31° 52’ 49.2"N Longitude: -98° 01’ 55.8"W. See Attachment B.

Drainage Basin: The facility is Jocated in the drainage area of the North Bosque River in Segment No.

1226 of the Brazos River Basin.

This Permit contained herein shall expire at midnight, five years after the date of Coriumission approval.

ISSUED DATE:

For the Commission
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V. Definitions. All'deﬁmtions in Chapter 26 of the Texas Water Code, 30 Texas Administrative
Code (TAC) § 305 and 321, SubohapteI B Shall apply to this pelmﬂ and are mcorporated by
reference. , : : , LT

VYL Permlt Applicability and Coverage :
A. Discharge Authorization. No discharge is authorized by this permit except as allowed by 1he
provisions in this permitahd 40 Code of Federal Regulatlons Chapter 412, which is adopted by

reference in 30 TAC § 305.541.

B. Apphcauon Applicability. The application pursuant to which the permit has been issued.

is incorporated herein; provided, however, that in the event of a conflict between the . .

provisions of this permit and the application, the provisions, of the permit shall control.

VII. Pollution Prevention Plan (PPP) Requirements
A.  Technical Requirements
1. - PPP General Requirements ‘ )
(@  The permittee shall update and implement a PPP fo1 thls facﬂlty upon '
issuance of this permit. The PPP shall:
(1) = beprepared in accordance with good engineering praetlces
2) include measures necessary to limit the d1scharge of pollutants to
surface water in the state; -
~(3)  describe and ensure the implementation of practices Wthh are to be '
- used to assure compliance with the limitations and conditions of this
- permit;
“4) include all 1nf01mat10n listed in Section VILA.; ~
%) identify specific individual(s) who is/are 1espons1b1e for development B
- 1mp1ementat10n operation, maintenance, inspections, recordkeeping,
~ and revision of the PPP." The activities and 1esp01131bllmes of the
‘pollution preventlon personnel shall addzess all aspects of the
; facility's PPP;
(6) - besigned by the pelmlttee or oihe1 s1gnatory authority in accordance
- - with 30 TAC § 305.44 (relating to. S]gnatoues to Apphcatlons) and -
(7)  beretained on site. . ,
(b)y  The pelmmee shall amend the PPP:
(1) before any change in‘the numbet or configuration of LMUs;
(2)  before any increase in the maximum number of animals or maxmmm
number of milking cows; :
3) before operation of any new control facilities;
“4) before any change that has a significant effect on the potential for the
discharge of pollutants to water in the state;
(5)  if the PPP is not effective in achieving the general objectives of
controlling discharges of pollutants from the production area .or
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LMUs; or

" within 90 days following written notification from the executive

director that the plan does not meet one or more of the minimum
requirements of this permit.

The permittee shall maintain the following maps as part of the PPP.
Site Map.. The permittee shall update the site map as needed to
reflect the layout of the facility. The map shall include, at a
minimum, the following information: facility boundaries; pens; barns;
berms; open lots; manure storage areas; areas used for composting;
RCSs or other control facilities; LMUs which are owned, operated,

" or under the control of the facility owner or operator which will be

@

used for land application of manure, sludge, compost, settling basin
solids or wastewater; water wells, abandoned and in use, which are
on-site or within 500 feet of the facility boundary; all springs, lakes,
or ponds located on-site or within one mile of the facility boundary;
and dead animal burial sites.

Land Application Map. Natural Resource Conservation Service
(NRCS) soil survey maps of all LMUs shall depict:

) the boundary of each LMU and acreage;

(i)  all buffer zones required by this permit; and

(iii)  the unit name and symbol of all soils in the LMU.

Potential Pollutant Sources/Site Evaluation

(D

@

3)

Q)

Potential Pollutant Sources. The PPP shall 1nclude a description of
potential pollutant sources and indicate all measures that will be used
to prevent contamination from the pollutant sources. Potential

- pollutant sources include any activity or material that may reasonably

be expected to add pollutants to surface water in the state from the -
facility. '

Soil Erosion. The PPP shall identify areas that, due to topography,
activities, or other factors, have a high potential for significant soil
erosion. If these areas have the potential to contribute pollutants to
surface water in the state, the PPP shall identify measures used to
limit erosion and pollutant runoff. :

Control Facilities. The PPP shall include the 1ocat10n and a
description of control facilities. The control facilities shall be
appropriate for the identified sources of pollutants at the CAFO.
Recharge Feature Certification. The recharge feature certification
dated July 26, 2006 shall be implemented, updated by the permittee
as often as necessary, and maintained in the PPP.

Spill Prevention and Recovery, The permitee shall take appropriate measures
necessary to prevent spills and to clean up spills of any toxic pollutant.
Where potential spills can occur, materials, handling procedures and storage
shall be specified. The permittee shall identify the procedures for cleaning up
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spills and shall make available the necessary equipment to personnel to -
implement a clean up. The permittee shall store, use, and dispose of all .

. herbicides and pesticides in accordance with labe] instructions. There shall
~ be no disposal of herbicides, pesticides, solvents or heavy metals, or of spills
or residues from storage or application equipment or containers, into RCSs.

- Incidental amounts of such substances entering a RCS as a result of -

stormwater tr anspon 01” pr ope1 ly apphed chemicals is not a violation of tlns

e permn .
2. Dlscheu ge Restrictions and M0111to1 ng Reqmrements
(a) -~ Discharge Restrictions. Wastewater may be discharged to waters in the state
... from a propetly designed, constructed, operated and maintained RCS
. whenever chronic ot catastrophic rainfall events, or catastrophic conditions
cause an overflow. There shall be rio efﬂuent limitations on discharges from
-+ RCSs which meet the above criteria,
- (b) - Monitoring Requirements. The permittee shall sample and analyze all- :
» dlscharges from RCSS for the followmg parameters '
Parameter | ~_ Sample Type = Sample Frequency
BODs ' ' B I Grab - 1/day1
TetalAC.oliform - e .G‘rab - I 'l/day !
 Fecal Coliform ~ Grab © 1/day’
Total Dlssolved Solids (TDS) . Grab ' ' 1/day !
Total Suspended Sohds (TSS) . Grab ~+ 1/day’
Nitrate (N) | Gmb  1/day’
~ Total Phosphorus ~ CGrab | 1/day *
- Ammonia Nifrogen . Grab _ 1/day !
. Pyesﬁi‘:ci‘.des z LT IR Glab B " 1/day !

! Samplc shall be taken within the first 30 minutes followmg the initial discharge and then

once per d"Ly while discharging.
? Any pestlclde which the pe1m1uee hasreason to beheVe oould be present in the W’lSiCiW'liCI

(@
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3 lf the pelmluee is unable to collect: samples due to climatic conditions that
- create dangerous conditions for pmsonnel (such as local flooding, high winds,

hurricane, tornadoes, electrical storms, etc.), the permittee shall document
why dischatge samples could not be collected. Once dangerous conditions
have passed, the permittee shall conduct the required sampling,
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3. RCS Design and Construction

@) -

RCS Certifications
(1) Thepermittee shall ensure that the design and completed construction

of RCS 2 (See Special Provision X.A) is certified by alicensed Texas
Professional Engineer prior to use. The certification shall be signed
and sealed in accordance with the Texas State Board of Professional

- Engineers requirements. :
(2)  Documentation of liner and capacity certifications must be completed
~ for each RCS prior to use and kept on-site in the PPP. Once
construction is complete new capacity certifications will be provided.
The table below shows the liner and current capacity certifications

that have been provided. -

Liner Certification

Capacity Certification

RCS - Construction Date
- Date Date
RCS 1 1992 2/17/97 12/20/96
RCS 2 Proposed. N/A - N/A
Settling Basin | Prior to 2002 2/22/02 N/A
Settling Basin 2 Prior to 2002 12/18/02 - N/A
Manure Storage 2004 3/01/04 N/A

ON

(©

(d)

Page 5

| 2) Design Rainfall Event.

Design and Construction Standards. The. permittee shall ensure that each
RCS is designed and constructed in accordance with the technical standards
developed by the NRCS, American Society of Agricultural Engineers,
American Society of Civil Engineers, or American Society of Testing
Materials that are in effect at the time of construction. Where site-specific
variations are warranted, a licensed Texas Professional Engineer must

- document these variations and their appropriateness to the design.

RCS Drainage Area

(1) The permittee shall describe in the PPP and implement measures that

will be used to minimize entry of uncontaminated runoff into RCSs.

(2).  The permittee shall maintain the drainage area to minimize ponding
or puddling of water outside the RCSs.

RCS Sizing.

(1) The design plan must include documentation describing the sources
of information, assumptions and calculations used in determining the
appropriate volume capacity and structural features of each RCS,
including embankment and liners.

Any RCS system authorized under this

individual permit shall be designed and constructed to meet or exceed

the margin of safety, equivalent to the volume of runoff and direct
precipitation from the 25 year/10 day rainfall event. The design
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rainfall event for this CAFQ is 12.2 inches.

(3) Any RCS capacity that is greater than the mlnlrhum cap’tcrcy required

by this permit may be allocated to additional sludge storage volume,
- which will increase the design sludge cleanout interval for the
RCS. The new sludge cleanout. interval will be identified in the )
‘RCS management plan maintained in the PPP, the stage storage tables
will accurately reflect the new volumes, and the pond markers will -
- visually identify the new volume levels. Beginning in year 3 and
annually thereafter, the sludge accumulation volume will be measured

' and recmded n the PPP.

' Irrigatlon Eqmpment DSSI gn. The permittee shall ensure that the irrigation

system design is capable of removing wastewater from the RCSs on aregular -

 schedule. Equipment capable of dewatering the RCSs shall be available and
* operational whenever needed to r estore the operating capacity required bythe

RCS management plan.
Embankment Design and’ Cons‘uuctlon The RCSs.on this CAFO have a

depth of water impounded against the embankment at the spillway elevation
of three feet or more, therefore the RCSs are considered to be designed with

" an embankment. The PPP shall include a description of the design

specifications for the RCS embankments. The following design
specifications are required for new construction of a RCS 2.

(D) Soil Requirements. Soils used in the embankment shall be free of

foreign material such as trash, brush, and fallen trees.

e (2)  Embankment Lifts, The embankment shall be constructed in lifts or

- layers no more than eight inches 'compl essed to six inches thick ata
minimum compaction effort of 95 percent Standard Proctor Density
(ASTM D698) at -1% to +3% of optimum moisture content.

(3) . Stabilize Embankment Walls. ~All embankment walls shall be

- stabilized to prevent erosion or deterioration.
(4) - Compaction Testing. Embankment construction must be
accompanied by certified compaction tes’cs including in place density
and moisture in accordance with the American Society of Testing
Materials (ASTM D 1556, D 2167,D2922 or D 2937, and D 2216,D
3017, D 4643, D 4944 or D 4959) or equivalent testing standards.
 Compaction tests will provide support for the liner certification
performed by a hcensed Texas pr ofessmnal engineer as meeting a
permeability equal to, or less than, 1x 10° 7 em/sec over a thickness of
18 inches or its cqul\/’llenoy 111 other materials,

(5) . Spillway or Equivalent Protection. New RCSs that are constructed -

with embankments shall be consuucted with a spillway or other
outflow device properly sxzed according to NRCS design and
spemﬁcatlons to protect from overtopping and to protect the integrity



Jewel Alt and Oene Keuning

Page 7

(&)

- (6)

TPDES Permit No. WQ0004108000

of the embankment during chronic or catastrophic rainfall that is
greater than the design rainfall event.

Embankment Protection. New construction of RCS 2 must have a
minimum of 2 vertical feet of materials equivalent to those used at the.
time of design and construction between the top of the embankment
and the structure’s spillway. All RCSs on this CAFO will have

spillways.

RCS Hydrologic Connection. The permittee shall ensure site-specific
documentation is prepared and certified by a licensed Texas professional
engineer or licensed Texas professional geoscientist that shows that no
significant hydrologic connection exists between the contained wastewater
and water in the state. Where the permittee cannot document that no
significant hydrologic connection exists, RCSs must have a liner consistent
with the requirements of this subsection.

O

2)

(3)

Documentation must show that there will be no significant leakage
from the RCS; or that any leakage from the RCS will not migrate to

water in the state.
Ifit is claimed that no significant leakage would result from the use

of in-situ materials, documentation must be provided by an NRCS

engineer, or a licensed Texas professional engineer or a licensed
Texas professional geoscientist that a liner is not needed to prevent a
significant hydrologic connection between the contained wastewater
and waters in the state. This information will be comnsidered

- documentation that no significant hydrologic connection exists.

Site-specific conditions may be considered in the design and
construction of liners. Where no site-specific assessment has been
performed demonstrating that there will be no significant leakage
from the RCS or that any leakage from the RCS will not migrate to
water in the state, a liner must be designed by a licensed Texas
professional engineer and - documented to have hydraulic
conductivities no greater than 1 x 107 centimeters per second
(om/sec) with a thickness of 1.5 feet or greater or its equivalency in
other materials. The liner must be constructed in accordance with the
design and certified as such by a licensed Texas professional

engineer. The permitiee shall maintain the liner to minimize the

percolation of wastewater through the liner.

Liner Sampling. The licensed Texas professional engineer or
licensed Texas professional geoscientist shall use best professional
practices to ensure that core samples or other liner samples will be
appropriately plugged with material that also meet liner thickness or
saturated hydraulic conductivity tested at optimal moisture content

standards. } :
Leak Detection System. If notified by the executive director that
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significant potential exists for the adverse impact of water in the state

or drinking water from leakage of the RCS, the permittee shall install

a leak detection system or monitoring well(s) in accordance with that
notice. Documentation of compliance with the notification must be

o - kept with the PPP, as well as copies of all sampling data.
" Speoml Consmlemhons for Existing RCSs. Existing RCS 1 has been properly

maintained without any modifications and has no apparent structural problems or
leakage and is considered to be propetly demgned with respect to the embankment

- design and construction and hydrologic connection requirements of this permit,
- provided that any requned documentation was completed in accordance with the

requirements at the time of construction. -
Operation and Maintenance of RCS

- (D

%

@)

*(a): .~ RCS Operation and Maintenance
- The permittee must operate and maintain a margin of safety in the-
* RCS to contain the volume of runoff and direct precipitation from the

25 year/10 day rainfall event.

The permittee shall implement an RCS management plan

incorporating the margin of safety developed by a licensed Texas

professional engineer (See Special provision X.A.3). The RCS

management plan shall become a component of the PPP, shall be

developed for the RCS system, and must describe or include:

) RCS management controls appropriate for the CAFO and the
- methods and procedures for implementing such controls;

(ii)  the methods and procedures for proper operation and

“maintenance of the RCS consistent with the system design;

.(iii).  the appropriateness and priorities of any controls reflecting

the identified sources of pollutants at the facility;

(iv)  a stage/storage table for each RCS with minimum depth

i_ncremehts of one-foot, -including the storage volume
provided at each depth;. .

“(v)  asecond table or sketch that includes increments of water

level ranges for volumes of total design storage, including the
storage volume provided at each specified depth (or water
3 Jevel) and the type of storage designated by that depth; and
(vi) - the planned end of month storage volume anticipated for each
RCS for each month of the year and the corresponding
operating depth expected at the end of each month of the year,
: based on the design assumptions.
The wastewatel level in each RCS shall be maintained at or below the

* maximum operating level expected during that month, according to

the design of each RCS. When rainfall volumes exceed average
rainfall data used in design c'lloulahons stored volumes may

encroach into the design storm event storage plowded that
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documentation is available to support the occurrence and demonstrate
that the RCS is otherwise being managed according to the RCS
Management Plan criteria. In circumstances where an RCS has a
 water level exceeding the expected end of the month depth, the
permittee shall document in the PPP why the level of water in the
structure is not at or below the expected depth. Also, if the water
level in an RCS encroaches into the storage volume reserved for the
design rainfall event, the permittee must document, in the PPP, the
conditions that resulted in this occurrence. As soon as irrigation is
feasible and not prohibited by Section VILA.8.f. and g., the permittee
shall irrigate until the RCS water level is at or below the maximum
~ operating level expected during that month. '
Imminent Overflow. If a RCS is in danger of imminent overflow
from chronic or catastrophic rainfall or catastrophic conditions, the
- permittee shall take reasonable steps to irrigate wastewaters to LMUs
only to the extent necessary to prevent overflow from the RCS. If
jrrigation results in a discharge from the LMU, the permittee shall
collect samples from the drainage pathway at the point of the
discharge from the edge of the LMU where the discharge occurs,
analyze the samples for the parameters listed in Section VII. A.2.(b),
and provide the appropriate notifications as required by Section
VIILB of this permit and 30 TAC §321.44.
Permanent Pond Marker. The permittee shall install and maintain a
permanent pond marker (measuring device) in RCS Numbers 1 & 2,
visible from the top of the levee to show the following:
(i) - the volume level for the design rainfall event; and
(ii) = one-footincrements beginning from the bottom ofthe RCS to
the top of the embankment or spillway.

(6) Rain Gauge. A rain gauge capable of measuring the d631gn rainfall event

shall be kept on site and be pr operly maintained.

(7) Sludge Removal. The permittee shall monitor sludge accumulation and

depth in a RCS, as necessary, but not less than annually beginning in year
three (3) from the date of this permit, based upon the design sludge
storage volume in the RCS. Sludge shall be removed from RCSs in
accordance with the design schedule for cleanout in the RCS
Management Plan to prevent the accumulation of sludge from exceeding
the designed sludge volume of the structure, Removal of sludge shall be
conducted during favorable wind conditions that carry odors away from
nearby receptors. Sludge may only be beneficially utilized by land
application to a Third Party Field if in accordance with Section
VILA.8(e)(5). Alternatively, sludge may be disposed by any of the
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following method(s):
i, delivery to a compoqtmg facﬂlty authorized by 1he executlve

- director;

ii. delivery to a pelmltted landﬁll locatcd outside of the major sole
source 1mpa11ment zone, sub;ect to the requirements of
commission rules relating, to 1ndust1141 solid waste;

iii. beneficial use outside of the major sole source impairment zone;

Sor : ‘

iv. put to another beneﬁcia] use approved by the executive director.

V. apphcatlon of sludge to LMUs prov1ded that the NMP is revised
prior to applications. -

(8) Lmel Protection and Maintenance. The permittee shall maintain RCS:

Jiners to inhibit infiltration of wastewater. Liners must be protected from

.. animals by fences or other protective devices. No tree shall be allowed to

- grow such that the root zone would intrude or compromise the structure
of the liner or embankment. Any mechanical or structural damage to the

liner shall be evaluated by a licensed Texas professional engineer within

thirty (30) days of the damage.

(9) Closure Requirements, A closure plan must be developed when an RCS

will no longer be used or when the CAFO ceases or plans to cease

operation. The closure plan shall be submitted to the appropriate regional

office and the Land Application Team of the Water Quality Division in

- Austin (MC-148) within ninety (90) days. The closure plan for the RCS

‘must, at a minimum, be developed using standards contained in the

- NRCS Practice Standard Code 360 (Closures of Waste Impoundments),

. as amended, and using the guidelines contained in the Texas Cooperative

Extension/ NRCS publication #B-6122 (Closure of Lagoons and Earthen

Manure Storage Structures), as amended. The permittee shall maintain or

renew its existing authorization and maintain compliance with the
requirements of this permit until the faclh’cy has been closed.

General Operating Requirements

- (a)

®

Flush/Scrape Systems. Flush/scrape systems shall be flushed/scraped in
accordance with desigi criteria: This provision applies to vacuum tanks used

- to scrape manure in freestall barns and 1o dry manure handling systems.
‘Pen Maintenance. The permittee shall maintain earthen pens to ensure good
- drainage, minimize ponding, and minimize the entrance of uncontaminated

- gtorm water to the RCSs...

Carcass Disposal. Carcasses shall be colleoted within 24 hours of death and
properly disposed of within three days of death in accordance with Texas

- Water Code, Chapter 26; Texas Health and Sdfcty Code, Chapter 361; and 30
"TAC Chapter 335 (relating to Industrial Solid Waste and Munmlpal

Hazardous Waste) unless otherwise provided for by the commission.
Animals must not be disposed of in any liquid manure or process wastewater
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system. Disposal of diseased animals shall also be conducted in a manner ‘
that prevents a public health hazard in accordance with Texas Agriculture
Code, §161.004, and 4 TAC § § 31.3 and 58.31(b). The collection area for
carcasses shall be addressed in the potential pollutant sources section of the
PPP with management practices to prevent contamination of surface or
groundwater; control access; and minimize odor

Manure and Sludge Storage
() Manure and sludge storage capacity requirements shall be based on

manure and sludge production, land availability, and the NRCS Field
Office Technical Guide (Part 651, Chapter 10) or equivalent
standards. [See Special Provision X.E. for the storage requirements
applicable to slurry collected from freestall barns. ]

(2).  When manure is stockpiled, it shall be stored in a well-drained area,
and the top and sides of stockpiles shall be adequately sloped to

“ensure proper drainage and prevent ponding of water. Runoff from
manure or sludge storage piles must be retained on site. If the manure
or sludge areas are not roofed or covered with impermeable material,
protected from external rainfall, or bermed to protect from runoff
during the design rainfall event, the manure or sludge areas must be
located within the drainage area of a RCS and accounted for i in the
design calculations of the RCS.

(3)  Manure or sludge stored for more than 30 days must be stored within '
the drainage area of a RCS or stored in a manner (i.e. storage shed,
bermed area, tarp covered area, etc.) that otherwise prevents
contaminated storm water runoff from leaving the storage area. All
storage sites and structures located outside the drainage area shall be
designated on the site map.

(4)  Temporary storage of manure or sludge shall not exceed 30 days and
is allowed only in a RCS drainage area. Temporary storage of
manure and sludge near water courses or near recharge features is
prohibited unless protected by berms or other structures to prevent
inundation or damage that may occur. '

~ Composting. Composting on site shall be performed in accordance with 30

TAC Chapter 332 (relating to Composting). The permittee may compost
waste generated on site, including manure, litter, bedding, feed, and dead
animals. The permittee may add agricultural products to provide an
additional carbon source or bulking agent to aid in the composting process. If
the compost areas are not roofed or covered with impermeable material,

' protected from external rainfall, or bermed to protect from runoffin the case

of the design rainfall event, the compost areas must be located within the
drainage of an RCS and must be shown on the site plan and accounted for in
the design calculations of the RCS.
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7. Well Plotec‘uon Requnements

@

®

‘The permittee shall not locate. or opelate a new RCS holding pen, or LMU |

~within the following buffer zones:

(1) - public water supply wells - 500 feet

(2)-  wells used exclusively for private water supply 150 feet; or

(3)  wells used exclusively for agriculture irrigation - 100 feet.
Irrigation of wastewater directly-over a well head will require a structure

: protectwe ofthe wellhead that will prevent contact from irrigated wastewater.

The table presented below lists the wells on this C_AFO, theu‘ current status and the Best.
Management Practices used to protect groundwater. . '

Well Number - Status Best Management
' s : " Practice
1 Producing Steel sleeve inside
’ S -surface slab
2 Producing - Steel sleeve inside
: L ‘surface slab -
3 " Producing (capped) Cased, observe 150
foot buffer -
4 Abandoned ~ Plugging report
5 Producing Cased, observe 150
‘ foot buffer
6 Abandoned Plugging report
7 ~Abandoned Plugging report
(©) Construction of any new water wells must be done by a l1censed water well
driller. ‘
(d Al abandoned and unuseable wells Sh’lll be plugged according to 16 TAC §
76.702.
(e) The permittee may continue the operation and use of any existing holding

pens and RCSs located within the required well buffer zones provided they

are in dccordance with the facility’s approved recharge feature evaluation and
certification. Buffer zone variance documentation must be kept on-site and

" made available to TCEQ1 36150111161 upon request.

S8 rLcmd Application

(a)

Page 12

Nutrient Management Plan (NMP) Requn ed, T he cer tlﬁed NMP dated July
24,2007 shall be 1mplemented upon issuance of this permit. The plan shall

be updatecl as appropriate or at a minimum of annually according to NRCS
* guidance for Practice Standard 590. The operator shall make available to the

executive director, upon request, a copy of the site-specific NMP and
documentation of the implementation.
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Comprehensive Nutrient Management Plan (CNMP) required. The permittee
must develop and operate under a CNMP certified by the Texas State Soil
and Water Conservation Board. The CNMP must be implemented by
December 31 2006.

Critical Phosphorus Level.

D

(2)

3)

When results of the annual soil analysis show a phosphorus level in
the soil of more than 200 ppm but not more than 500 ppm in Zone 1
(0 - 6 inch if incorporated and 0-2 or 2-6 inch if not incorporated)
depth for a particular LMU or if ordered by the commission to do so
in order to protect the quality of waters in the state, then the permittee
shall: :
(1) file with the executive director a new or amended nutrient
utilization plan (NUP) with a phosphorus reduction
component based on crop removal that is certified as
acceptable by a person described in (3) below; or
(i) = show that the level is supported by a NUP that 1s certified as
acceptable by a person described in (3) below.

The permittee shall cease land application of manure, sludge,
compost and wastewater to the affected area until the NUP has been
approved by the TCEQ. After a NUP is approved, the permittee shall
land apply in accordance with the NUP until soil phosphorus is
reduced below the critical phosphorus level of 200 ppm extractable -
phosphorus.  Thereafter, the permitiee shall implement the
requirements of the nutrient management plan or may elect to
continue operating under the approved NUP for an addltlonal period
of time. '

NUP. A NUP is a NMP, based on NRCS Practice Standard Code
590, which utilizes a crop removal application rate.” The NUP, based
on crop removal, must be developed and certified by one of the

" following individuals or entities:

(1) an employee of the NRCS;

(i) anutrient management specialist certified by the NRCS;

(iii)  the Texas State Soil and Water Conservation Board,

(iv)  the Texas Cooperative Extension;

(v) an agronomist or soil scientist on full-time staff’ at an
accredited university located in the Staté of Texas; or

(vi)  aCertified Professional Agronomist certified by the American -
Society of Agronomy, a Certified Professional Soil Scientist
certified by the Soil Science Society of America, or alicensed
Texas professional geoscientist-soil scientist after approval by
the executive director based on a determination by the
executive director that another person or entity identified in



" Jewel Alt and Oehe Keuning'

Page 14

(d)

5)

TPDES Permit No. WQO0004108000Q .

this paragraph cannot develop the plan in a timely manner.
When results of the annual soil analysis for extractable phosphorus

. indicate a level greater than 500 ppm in Zone 1 (0 - 6 inch if

incorporated and .0-2 or 2-6 inch if not incorporated) depth, the
permittee shall file with the executive director a new or amended

~NUP with -a phosphorus reduction component, based on crop
. removal, that is certified as acceptable by a person described in (3)
~above. After the new or amended NUP is approved, the permittee

shall land apply in accordance with the NUP until soil phosphorus is

- reduced below 500 ppm exuactable phosphorus.

If the permittee is required to have a NUP with a phosphorus
reduction component based on crop removal, and if the results of tests
petformed on composite soil samples collected 12 months or more
after the plan is filed do not show a reduction in phosphorus

. concentration in Zone 1 (0 - 6 inches if incorporated and 0-2 or 2-6
~.inch if not incorporated) depth, then the permittee is subject to
enforcement action at the discretion of the executive director.-

Buffer .Requirements. The permittee shall meet the following buffer

1)

(2)

‘requirements for each LMU:

Water in the state. Vegeta‘mve buffers shall be mamtamed m
accordance with NRCS Field Office Technical Guidance. The
permittee shall not apply manure sludge compost settling basin

 solids or wastewater closer than 100 feet to any water in the state,
_Additionally, the permittee shall install and maintain a filter strip

(according to NRCS Code 393) or vegetative barrier (according to
NRCS Code 601), between the vegetative buffer and the land
application area; and if the land application area is cropland the

- permittee shall install and maintain contour buffer strips (according
. to NRCS Code 332) within the land application area in addition to
the filter strip or vegetative barrier. See Attachment B for map.

See special provision X.F. for specific buffers on each LMU.
Water wells. The permittee shall comply with the well protection
requitements listed in Section VILA.7. .

Exported Manure and Sludge: Manure or sludge removed from the operation
shall be disposed of by:

)

3

Q)

delivery to a composting facility authorized by the executive director;,
delivery to a permitted landfill located outside of the major sole

~ source impairment zone subject to the requirements of comn’ussmn

rules relating to industrial solid waste; :
beneficial use by land application to land Jocated outside of the maJ or
sole source impairment zone; -

put to another beneficial use approved by the executive director: or
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providing manure,'or sludge, to operators of third-party fields, i.e.

areas of land in the major sole source impairment zone not owned,

operated, controlled, rented, or leased by the CAFO owner or

operator, that have been identified in the PPP.

(i) - There must be a written contract between the permittee and
the recipient that includes, but is not limited to, the following

provisions:

(A)

®)

©

D)

(E)

(F)

All transferred manure or sludge shall be beneﬁ01a11y

~applied to third-party fields identified in the PPP in

accordance with the applicable requirements in 30
TAC §321.36 and 321.40 at an agronomic rate based
on soil test phosphorus. The requirements for
development or implementation of a nutrient
management plan or nutrient utilization plan, under 30
TAC § 321.40, do not apply to third-party fields.

Manure and sludge must be incorporated on cultivated

" fields within forty-eight (48) hours after land

application.

Land application rates shall not exceed the crop
nitrogen requirement when soil phosphorus
concentration in Zone 1 (0 - 6 inch if incorporated and
0-2 or 2-6 inch if not incorporated) depth is less than
or equal to 50 ppm phosphorus.

Land application rates shall not exceed two times the
phosphorus crop removal rate, not to exceed the crop
nitrogen requirement, when soil phosphorus
concentration in Zone 1 (0 - 6 inch if incorporated and
0-2 or 2-6 inch if not incorporated) depth is greater
than 50 ppm phosphorus and less than or equal to150

ppm phosphorus.

Land application rates shall not exceed one times the
phosphorus crop removal rate, not to exceed the crop
nitrogen requirement, when soil phosphorus
concentration in Zone 1 (0 - 6 inch if incorporated and
0-2 or 2-6 inch if not incorporated) depth is greater
than 150 ppm phosphorus and less than or equal to
200 ppm phosphorus. | :
Third-party fields which have had manure, or sludge
applied during the preceding year must be sampled

- within 12 months of any previous application to that

field by a certified nutrient management specialist and
the samples analyzed in accordance with 30 TAC §
321.36.
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(G) A copy of the annual soil analyses shall be provided to
the permittee within 60 days of the date the samples
. were taken. .
. (H)  Temporary storage of manure or sludge is pr ohlblied
e on third party fields. 4
(i) -+ The permittee is prohibited from delivering manure or, Sludge
to an operator of a third-party field once the soil test
phosphorus analysis shows a level equal to or greater than 200
- ppm or after becoming aware that the third-party operator is
- not following appropriate provisions of 30 TAC § § 321.36,
- . 321.40 and/or the contract.
(iii) - The permittee will be subject to enforcement action for
violations of the land application requirements on any third-
. -party field under contract. ~
(iv) - The permittee shall submit records o the appropriate regional
office quarterly that contain the name, locations, and amounts
of manure and sludge transferred to operators of third-party
fields.
(v) . No wastewater may be applied to third party ﬁelds
(f) = Irrigation Operating Requirements
(1) Minimize Ponding. Irrigation plactlces shall be managed so as to
Dol ' minimize ponding or puddling of wastewater on the site, prevent
* tailwater discharges to waters in the state and prevent the occurrence
of nuisance conditions. :

(2) Discharge Prohibited. -
() The drainage of manure sludge or irrigated wastewatel is

prohibited from a LMU, unless authorized under Section
VILA.5.(2)(4).
(i) . Where manure, sludge, or wastewater is apphed in accordance
with the nutrient management plan, and or NUP,
- precipitation-related runoff from LMUs under the control of
~ the permittee is authorized. ’
(iif)  If a discharge from the irrigation system is documented as a
- . violation, the permittee may be required by the executive
director to install an automatic emergency shut-down or alarm
C : system to notify the permittee of system problems.
(3) Ba(,kﬂow Prevention. - If the permittee introduces wastewater or
chemicals to water wéll heads for the purpose of irrigation, then
. backflow prevention devices shall be installed according to 16 TAC
Chapter 76 (related to. Water Well Drillers and Water Well Pump

ST Installers).
(g .- nghulme Application.
M Land application at night shall only be allowed if there is no occupied

Page 16
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residence(s) within 0.25 mile from the outer boundary of the actual
area receiving manure, sludge, or wastewater application. In areas
with an occupied residence within 0.25 mile from the outer boundary
of the actual area receiving manure, sludge, or wastewater
apphcatlon application shall only be allowed from one hour after
sunrise until one hour before sunset, unless the current occupant of
such residences have, in writing, agreed to speolﬁed nighttime

applications.

(2) - Land application of manure, sludge, or wastewater is p1 oh1b1ted
between 12a.m. and 4a.m.
Sampling and Testing.
(a) Manure and Wastewater. The permittee shall collect and analyze at least one
’ representative sample of wastewater and one representative sample of manure
(solids, settling basin solids, slurry, compost and others as appropriate) each
year for total nitrogen, total phosphorus, and total potassium. The results of
- these analyses shall be used in determining application rates. :
(b)  Soils. v .

() Initial Sampling. Before commencing manure, sludge or wastewater
application to LMUs or third-party fields, the permitiee shall have at
least one representative soil sample from each of the LMUs or third-
party fields collected and analyzed according to the following
procedures. The permittee is not required to collect soil samples on
LMUs where manure, sludge, or wastewater has not been applied
during the preceding year. The permittee must comply with the initial
sampling requirement before resuming land application to such
LMUs. ' '

(2) Annual Sampling. The permittee shall have soil samples collected
annually for each current and historical LMU.

(3) Sampling Procedures. Sampling procedures shall employ accepted

techniques of soil science for obtaining representative samples and
analytical results, and be consistent with approved methods described -
in the executive director’'s guidance entitled “Soil Sampling for
Nutrient Utilization Plans (RG-408).”
(1) Soil samples must be collected by one of the following persons:
(A)  the NRCS;
(B)  acertified nutrient management specialist;
(C)  the Texas State Soil and Water Conservation Board;
(D)  the Texas Cooperative Extension; or
(E)  an agronomist or soil scientist on full-time staff at an
accredited university located in the State of Texas.
(i1) Samples shall be collected and analyzed within the same
forty-five (45) day time frame each year, except when crop
rotations or inclement weather require a change in the
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'sampling time.” The reasor for a change in sampling

timeframes shall be documented in the PPP.
‘Obtaiti one composite sample for each soil depth zone per
- uniform soil type (soils Wlth the same cheuactenshcs and

. texture) within each LMU.
- Composite samples shall be compused of 10 - 15 randomly
- sampled cores obtained from each of the following soil depth

Z0nes:

(A) . Zone 1: zero.(0) to six (6) inches (for an LMU where
- the manure, and sludge, is physically incorporated or
injected directly into the soil) or zero (0) to two (2)
* inches (for an LMU where the manure, and sludge is
not incorporated into the soil). Wastewater is
considered to be incorporated upon land application if
‘it is less than two percent (2%) solids. Slurry from
“freestall barns is treated like manure for this sampling
requirement. If a zero (0) to two (2) inch sample is
tequired, then an additional sample from the two (2)
to six (6) inch soil depth zone shall be obtained in
accordance with the provisions of this section; and

(B)  Zone 2: six (6) to twenty-four 24 inches.

(4) Laboratory Analysis. Samples shall be analyzed by a soil testing
‘ laboratory. - Physical and chemical parameters and analytical
procedures for laboratory analysis of soil samples from LMUs shall

include the following:

o
@

(111)
(iv)
)
(vi)
(Vll)

(v111)

nitrate reported as mtmgen in ppm;

- phosphorus (extractable, ppm) using: Mehhch 1T with
Inductively Coupled Plasma (ICP);

potassium (extractable, ppm);

sodium (extractable, ppm);

magnesium (extractable, ppm),

calcium (extractable, ppm); .

-soluble salts (ppm) or electrical conductivity (dS/m) -
determined from extract of 2:1 (v/v) water/soil mixture; and
soil water pH (soil:water, 1:2 ratio).

- Preventative Maintenance Program.
(a)  Facility Inspections
(1) Genel al Requirements

(i)

(if)

Inspectlons shall include v1su'11 inspections and equipment
- testing to determine conditions that could cause breakdowns
or failures resulting in discharge of pollutants to water in the
state or the creation of a nuisance condition.

~The permittee shall draft a report, to be maintained in the
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PPP, to document the date of inspections, observations and
actions taken in response to deficiencies identified during the
inspection, The permittee shall correct all the deficiencies
within thirty (30) days or shall document the factors
preventing immediate correction.
Daily Inspections. The permittee shall conduct daily inspeetions on
all water lines, including drinking water and cooling water lines,
which are located within the drainage area of a RCS.

“Weekly Inspections. The permittee shall conduct weekly inspections

on:
(1) all control facilities, including all RCSs, storm water

diversion devices, runoff diversion structures, control devices
for management of potential pollutant sources, and devices
channeling contaminated storm water to each RCS; and '
(ii) equipment used for land application of manure, sludge, or.
: wastewater. '
Monthly Inspections. = The permittee shall conduct monthly -
inspections on:
1) mortality management systems including collection areas;

and

(ii)  disposal and storage of toxic pollutants, including pestlclde

containers.

" Annual Site Inspection. -

(i),  The permittee shall annually conduct a complete site
inspection of the production area and LMUs and shall
document the findings, including any significant observations
requiring further action in the PPP.

(i)  The inspection shall verify that:

(A) the description of potential pollutant sources 1is
accurate;

(B)  the site plan/map has been updated or otherwise
modified to reflect current conditions;

(C)  the controls outlined in the PPP to reduce pollutants
and avoid nuisance conditions are being implemented
and are adequate; and

(D)  records documenting significant observations made
during the site inspection.

(b)  Five Year Bvaluation. Once every five years the permittee shall have a
Jicensed Texas professional engineer review the existing engineering
documentation, complete a site evaluation of the structural controls, review
existing liner and RCS capacity documentation, and complete and certify a
report of their findings. The report must be kept in the PPP.

11.  Management Documentation. The permtttee shall maintain the following records in

Page 19
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©

.+ (f) - documentation of employee and operator training, including verification of

the PPPy

“(a) - -acopyof the ’ldnlllllstl a’uvely complete and technically oomplcte individual

water quality permit application and the written authorization issued by the
commission or executive director, :

(b) - acopy of the approved recharge feature certification;
: (c) '~ acopy of the comprehensive nutrient man’tgemen’t plan, nutrient mauagemenl

© plan and nutrient utilization plan (if quun ed);

(d) - the RCS liner certifications;
any written agreement with a landowne1 which doouments the allowance of

nighttime application of manure, sludge, or wastewater;

‘the date, time of attendance, and completion of training;

(g) - the RCS management plan

(h) - any measurements of sludge in the RCSs
(i) . the capacity of each RCS, as certified by a licensed Texas professmnal

engineer; and

0 a copy of all third-party field contracts.

General Requirements
1.

The permittee shall not construct any component of the productlon area in any
stream, river, lake, wetland, or playa (except as defined by and in accordance with the
Texas Water Code § 26.048). ,

Animals confined on the CAFO shall be restncted from coming into direct contact
with surface water in the state through the use of fences or other controls. v
The permittee shall prevent the discharge of pesticide and herbicide contaminated
watersinto surface water in the state, All wastes from dipping vats, pest and parasite
control units, and other facilities used for the application of potentially hazardous or -
toxic chemicals shall be handled and disposed of in a manner that prevents any

- significant pollutants from enteung water in the state or creating a nuisance

condition.

 The pe1m1tiee shall operate the CAFO in such a manner as to prevent nuisance

conditions of air pollution as mandated by Texas Health and Safety Code Chapters

341 and 382. ; _
The permittee shall take 1easonable sLeps neoes,saly to prevent adverse effects to

human health or safety, or to the environment.

" The permittee shall maintain control of the RCSs, required LMUs, and control

facilities identified on the site map submitted in the application. In the event the
permittee loses control of any of these areas, the permittee shall notify the.executive
director within five (5) working days.

* Ifanimals are maintained in pastures, the permittee Shclu maintain crops, vegetation,

forage growth, or postharvest residues in those pastures during s the normal growing
season, excluding the feed and/or water trough areas and open lots designated on the
site map. If animals are maintained on the LMUs of this CAFO the NMP shall be
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modified to reflect grazing.

C. Training

1.

Employee Training
(a) CAFO employees who are responsible for worlc activities relatmg to

compliance with provisions of this permit must be regularly trained or -
informed of any information pertinent to the proper operation and
maintenance of the facility and land application of manure, sludge or
wastewater. ,
(b)  Employee training shall address all levels of 1esp01131b1111y of the general
components and goals of the PPP. Training shall include appropriate topics,
~ such as land application of manure, sludge, or wastewater, proper operation -
and maintenance . of the facility, good housekeeping, material management
practices, recordkeeping requirements, and spill response and clean up. -

" (¢)  The permittee is responsible for determining the appropriate training

frequency for different levels of personnel. The PPP shall identify periodic
dates for such training.
Operator Training. The operator shall attend and complete at least 8 hours of
continuing education in animal waste management or its equivalent, developed by the
executive director and the Texas Cooperative Extension, for each two year period. '

Verification of the date and time(s) of attendance and completion of required training

shall be documented in the PPP.

- VIII. Recordkeeping, Reporting, and Notification Requirements

A. Recordkeeping. The permittee shall keep records on site for a minimum of five years from
the date the record was created and shall submit them within five days of a written request by

the executive director.

Page 21

1.

The permittee shall update records daily to include:

(a) all measurable rainfall events; and

(b)  the wastewater levels in the RCSs, as shown on the depth marker. In
circumstances where an RCS has a water level exceeding the expected end of
the month depth, the permittee shall document in the PPP why the level of
water in the structure is not at or below the expected depth,

The permittee shall update records weekly to include:
(a)  records of all manure, sludge, or wastewater removed from the CAFO that

shows the dates, amount, and recipient. The permittee must make the most
recent nutrient analysis available to any hauler; and

(b)  inspections of control facilities and land application eqmpment

The permittee shall update records monthly to include:

() records describing mortality management practices;
(b) . storage and disposal of chemicals, including pesticide containers; and
(¢) records of all manure, sludge, or wastewater applied on LMUs. Such records
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(a)

(®)
()
d

(€)

®

must include the following information: R
) date of manure, sludge, or wastewater apphcatlon to each LMU

(ii)  location of the specific LMU and the volume apphed during each:
application event, '

((iil)  acreage on which manure, sludge or wastewatel is apphed fo1 each

©individual crop;

~ (iv)  total amount of nitrogen and phosphoms 1pphed per acre to each

LMU on a dry basis, including sources of nutrients other than manure,
sludge, or wastewater; and the basis for such calculation; and

(v}  weather conditions, such as temperature, precipitation, and cloud

- cover, during the land application and twenty-four (24) hours before
and after the land application; and

‘The permittee shall update records annually to include:
- actual annual yield of each harvested crop for each LMU

percent moisture content of the manure and wastewater

‘anhual nutrient analysis for at least one represemdtlve sample of irrigation

wastewater and one representative sample of manure (solid and slurry) for
total nitrogen, total phosphorus, and total potassium; .
Any initial and annual soil analysis report;

‘the annual site inspection report; and

any measurements of sludge accumulation in all of the RCSS 1nclud1ng but
not limited to the requirements in VILAS5(a)(7)

The Five Year Evaluation report must be updated every five years.
The permittee shall keep the following records on-site:

(a)

®
©

(d)
(©
(0

(g) l

a list of any significant spills of 'potential pollutants at the CAFO that have a,
significant potential to reach water in the state;

- documentation of liner maintenance by an NRCS engineer, a hcensed Texas.
professional engineer or a licensed Texas professional geoscientist;,

RCS design and as built capacity cert1ﬁcat1011
embankment certification;

- liner certification;

a copy of current and amended site plans and

“copies of all notifications to the executive dir ector, mcludmg any made to a
v 1eg10na1 ofﬁoe :

B. chortlng and Notlhcatlons

1.

Page 22

“'The permittee shall provide Wrmen notlcc o 1he appl opnale TCEQ 1eg10ml oﬂlce as
" s00n as the RCS cleaning is scheduled, but not less than tep days before cleaning.

The permittee shall also provide written verification of completion to the same

~ regional office within five days after the cleaning has been completed. This

paragraph does not apply to cleaning of solid separators or, settling basins that are

functioning as solid separators.
The peumttee shall 11011fy the apploprlate TCEQ reglonal ofﬁce ;11 w111111g or by
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electronic mail with the date, time, and location at least ten working days before
collecting soil samples from current and historical LMUs; and third party fields.

Discharge notification. If for any reason there is a discharge of manure, sludge, or
wastewater into water in the state, the permittee shall notify the appropriate TCEQ
regional office orally within one (1) hour following discovery of the discharge notto

- exceed twenty-four (24) hours from when the discharge occurred, The permittee

shall also submit written notice, within fourteen (14) working days of the discharge
to the Office of Compliance and Enforcement, Enforcement Division (MC 224). In
addition, the permittee shall document the following information, keep the .
information on site, and submit the information to the appropriate regional office

~ within fourteen (14) working days of beooming aware of such discharge. The eritten

notification must include:
(a) A description and cause of the discharge, including a description. of the flow

path to the receiving water body and an estimation of the volume discharged.
(b)° The period of discharge, including exact dates and times, and, if not
corrected the anticipated time the discharge is expected to contmue and
steps being taken to reduce eliminate and- prevent recurrence of the
discharge.
(¢)  If caused by a precipitation event(s), the date(s) of the event(s) and the
rainfall amount(s) recorded from an on-site rain gauge. -
(d)  Discharge monitoring analyses required by this permit.
In the event of a discharge from a RCS or a LMU during a chronic or catastrophic
rainfall event or tesulting from catastrophic conditions, the permittee shall orally
notify the appropriate TCEQ regional office within one hour of the discovery of the
discharge. The permittee shall send written notification to the appropr iate regional
office within 14 working days.
Chronic Rainfall Discharge. In the event of a discharge of manure, sludge, or
wastewater from an RCS or LMU, the permittee shall submit a report to the
appropriate TCEQ regional office showing the CAFO records that substantiates that

" the overflow was a result of cumulative rainfall that exceeded the design rainfall

event without the opportunity for dewatering, and was beyond the control of the
permittee.  After review of the report, if required by the executive director, the
permittee shall have an engineering evaluation by a licensed Texas professional
engineer developed and submitted to the executive director. This requirement is in
addition to the discharge notification requirement in this permit.
Impacts to Fluman Health or Safety, or the Environment. The permittee shall provide
the following noncompliance notifications:
(a)  Any noncompliance which may endanger human health or safety, or the
“environment shall be reported by the permittee to the TCEQ. Repoit of such
information shall be provided orally or by e-mail or electronic facsimile
transmission (FAX) to the TCEQ regional office within twenty-four (24)
hours of becoming aware of the noncompliance. A written submission of
such information shall also be provided by the permittee to the TCEQ



Jewel Alt and Oene Ketining A - TPDES Permit No. WQOOO4108000 .

. Page 24

©

(a)

)
) (‘”r
@

(€)

-

_(g)“

‘ operating, was developed and appr oved by a certified nutrient managemem
o
(i)

()
() -

 regional office and the Enforeement Division (MC 224) within five days of
~ becoming aware of the noncompliance. The written submission shall contain
‘a description of the noncompliance and its cause; the potential danger to

human health or safety, or the environment; the period of noncompliance,

including exact dates and times. If the noncompliance has not been
" corrected, the anticipated time it is eXpected to continue, and steps taken or
* planned to reduce, eliminate, and prevent recurrence of the noncompliance .

and to mitigate its adverse effects.

" In the event the permittee discharges manure, sludge or wastewaiel other

than as authorized in the permit, the permittee shall give twenty-four (24)

- hour oral, e-mail or fax notice and five (5) day written notice to TCEQ as

required by paragraph (a) above.

~The permittee shall submit an annual report to the approprlate reglonal office and the -

* Enforcement Division (MC 224) by February 15 of each year for the reporting period

- of January 1 to December 31 of the previous year. The report shall be submitted on
forms presctibed by the executive director to include, but not limited to:

number and type of animals, whether in open confinement or housed under
roof;

- estimated total manure, Sludge and Wastewater generated during the reporting
period;

total manure sludge and wastewater land apphed durlng the last 12 months

‘on-site at the CAFO facility;

total manure and sludge transferred to other persons durmg the reporting

period;

total number of acres for land application. under the - control of the
permittee,and all 3" party acreage; S =
summary-of discharges of manure, sludge or Wastewater frorn the production
darea that occurred during the 1ep01*tmg period including dates, tlmes and

approxrmate volume; :
a statement indicating that the CNMP/N MP/NUP, under wh1ch the CAFO is

specialist; ‘

a copy of the initial soil analysis for each LMU, regardless of whether
manure, sludge, or wastewater has been applied; -

soil monitoring reports of all soil samples collected in accordance with the

~1equn ements of this permit; -

groundwater monitoring reports (if applicable), and
- any other information requested by the executive director,

" The permittee shall furnish to the appropriate regional office, the Enforcement
‘Division (MC 224), and the Water. Quality Assessment Team (MC 150) soil testing
‘analysis of all soil samples within 60 days of the date the samples were taken in

accordance with the requirements of this permit.



Jewel Alt and Oene Keuning TPDES Permit No. WQ0004108000

IX. Standard Permit Conditions

A.

K.

The permittee has a duty to comply with all permit conditions. Failure to comply with any permit condition isa
violation of the permit and statutes under which it was issued and is grounds for enforcement action, for permit
amendment, revocation or suspension, or for denial of a permit renewal application or an application for a
permit for another facility. ' ,

The permittee must apply for an amendment or renewal before the expiration of the existing permit in order to
continue a permitted activity after the expiration date of the permit. Authorization to continue such activity
terminates upon the effective denial of said permit. '

It is not a defense for a permittee in an enforcement action that it would have been necessary to halt or reduce
the permitted activity to maintain compliance with the permit conditions.

The permittee shall take all reasonable steps to minimize or prevent any discharge or sludge use or disposal or
other permit violation which' has a reasonable likelihood of adversely affecting human health or the
environment. ' : : ‘
The permittee shall at all times properly operate and maintain all facilities and systems of treatment and control
(and related appurtenances) installed or used by the pérmittee to achieve compliance with the permit conditions.
Proper operation and maintenance also includes adequate laboratory and process controls, and appropriate
quality assurance procedures. This provision requires the operation of back-up or auxiliary facilities or similar
systems only when necessary to achieve compliance with the permit conditions. . .

The permittee shall furnish any information, at the request of the Executive Director, that is necessary to
determine whether cause exists for revoking, suspending, or terminating authorization under this permit. The
requested information must be provided within a reasonable time frame and in no case later than 30 days from
the date of the request. _ : _

The permittee shall give notice to the Executive Director before physical alterations or additions to the
permitted facility if such alterations or additions would require a permit amendment or result in a violation of

permit requirements. ,
Authorization from the commission is required before beginning any change in the permitted facility or activity

- that would result in noncompliance with other permit requirements.

Inspection and entry shall be allowed under Texas Water Code, Chapters 26-28, Health and Safety Code,
§§361.032-361.033 and §361.037, and 40 Code of Federal Regulations (CFR) §122.41(T). The statement in
Texas Water Code, §26.014 that the commission entry of a facility shall occur in accordance with an

establishment's rules and regulations concerning safety, internal security, and fire protection is not grouhds for

denial or restriction of entry to any part of the facility, but merely describes the commission’s duty to observe
appropriate rules and regulations during inspection.

Standard monitoring requirements
1. Samples required by this permit shall be collected and measurements shall be taken at times and in a

manner so as to be representative of the monitored discharge or activity. Samples shall be delivered to
the laboratory immediately upon collection, in accordance with any applicable analytical method and
required maximum holding time.- Unless otherwise specified in this permit, test procedures for the
analysis of pollutants shall comply with procedures specified in 30 TAC §§319.11 - 3 19.12,
Measurements, tests and calculations shall be accurately accomplished in a representative manner.

2. Records of monitoring activities must include:
(a) the date, time, and place of sample or measurement;
(b) the identity of any individual who collected the sample or made the measurement;
(c) the chain-of-custody procedures used to maintained sample integrity from sample collection
to laboratory delivery; )
(d) the date and time of laboratory analysis; .
(e) the identity of the individual and laboratory who performed the analysis;
69 the technigue or method of analysis; and :
(g) the results of the analysis or measurement and quality assurance/quality contro} records.

3, The permittee shall ensure that properly trained and authorized personnel monitor and sample the soil

or wastewater related to any permitted activity.
Any noncompliance other than that specified in this section, or any required information not submitted or
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submitted incorrectly shall be reported to the executive director as promptly as possible.

A permit may be transferred only according to-the provisions of 30 TAC §305.64 (x ehtmg to Tlansfel of’
. Permits) and 30 TAC §305.97 (r elating to Action on Apphcatlon for Transfer), -

PPPs, reports, and other information requested or required by the Executive Director shall be 31gned in
accordance with the requirements of 30 TAC §305. 128 (relating to Signatories to Reports).

A permit may be amended, suspended and re-issued, or revoked for cause. The filing of a 1equest by the
permittee for a permit amendment, suspension and re-issuance, or termination, or a nouﬁcatxon of planned
changes or anticipated noncompliance does not stay any permit ‘condition.

A permit does not convey any property rights of any sort or any exclusive pr 1v1lege :

Reports of compliance or noncompliance with, or any progress reports on, interim and final lequuements
contained in any comphance schedule of the permit shal | be submitted no later than 14 days followmg each -
schedule date. ‘
If the permittee becomes aware that he/she failed to submit any relevant facts in a permit apphcatlon, or
submitted incorrect information in an application, or in any report to the executlve dtrectm the permlttee shal] '

promptly submit such facts or information.

~The permittee is subject to administrative, civil, and criminal penaltles as applicable, under Texas Water Code, |
. §626.136,26.212, and 26.213, for violations including but not limited to the following;

1. neghgently or knowingly violating Clean Water Act (CWA) §§301, 302, 306, 307, 308, 318, or 405
- orany condition or limitation implementing any sections in a permit 1ssued under CWA §402, or any
requirement imposed in a pretreatment program appr oved under CWA §402(a)(3) or §402(b)(8);

2. falsifying, tampering with, or knowingly rendering maccutate any momtouna devme or method

required to be maintained under a permit; or ,
3. knowingly making any false statement, representation, or certification in any record or other document

submitted or required to be maintained under a permit, including monitoring repol“cs or reports of -
compliance or noncompliance.
The permittee shall comply with all apphcable rules and Iegulatlons of the commission, mcludmg 30 TAC 321,
Subchapter B.
This permit is granted on the basis of the mfmmatmn supplied and representations made by the permittee during
action on an application, and relying upon the accuracy and completeness of that information and those
representations. After notice and opportunity for a hearing, this permit may be modified, suspended, or
revoked, in whole or in part, in accordance with 30 TAC Chaptel 305, Subchapter D, dmmg its term for good

~ cause including, but not limited to, the following:

1. Violation of any terms or conditions of this pelmlt
2. Obtaining this permit by misrepresentation or failure to disclose fully all relevant facts; or
3, A change in any condition that requires either a temporary or permanent r eduction or elimination of

the authorized discharge.

- Acceptance of the permit by the person to whom it is 1ssued constitutes acknowledgment and agleement that

such person will comply with all the terms and condmons embodled in the permit, and the r ulcs and other orders
of the Commission.

‘In accordance with the Texas Water Code § 26.029(b), after a public hearing, notice of whlch shall be given to

the permittee, the Commission may require the permittee, from time to time, for good cause, in accordance with
applicable laws, to conform to new or additional conditions.

The conditions of this permit are severable, and if any provision of this permit, or the 'wpllcauon of any
pr ovision of this permit to any circumstances, is held invalid, the application of such pr ovision to other
circumstances, and the remainder of this permit, shalJ not be affected Lheleby

Notice of Bankr uptey.
1. Each permittee shall notify the executive director, in writing, itimediately following the filing of a

voluntary or involuntary petition for bankr uptcy undel any Chaptm of Tltle 11 (Bankruptcy) of the
. United States Code (11 USC) by or ”ngqmst

(a) the permittee;
(b) an entity (as that term is defined in 11 USC, §101(1 4)) controlling the p(,lmlttee or listing the

permit or permittee as property of the estatc or.
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(©)

(a)
~(b)
(c)
(d)
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an affiliate (as that term is defmed in 11 USC, §101(2)) of the permittee.
This notification must indicate:

- the name of the permittee;

the permit number(s);
the bankruptcy court in which the petition for bankruptcy was filed; and

the date of filing of the petition.

X. Special Provisions
A. RCS Construction.

1. The permittee shall construct RCS.2 to meet the total required capacity as listed on
page 1 of this permit. Design and construction shall comply with Section VILA.3 of

this permit. S

Minimum Volume Allocations for RCSs (Acre-feet)

. RCS Design Process | Minimum Sludge Water | Required | Actual
Rainfall | Generated | Treatment | Accumulation | Balance | Capacity | Capacity
Event | Wastewater | Volume : (without | (without
o ' freeboard) | freeboard)

RCS 1 0 2.76 N/A 2.84 0.00 5.60 - 13.68
RCS 2 15.09 0 - N/A 1.21 4.19 20.49 Proposed

22.0

2. Compliance Schedule.
(a.) Al RCS construction required by this permit shall be completed

within 180 days after the issuance date of this permit and prior to
exceeding 690 head. Upon written request to the TCEQ Regional
Office, the Executive Director may grant an extension to the 180 day
requ1rement However, all construction must be completed prior to

exceeding 690 head.

(b.) The conversion of LMUs 2&3 to permanent grass (Tifton
Bermudagrass) will be completed within 12 months of the issuance of
the permit. The conversion of LMUs 4&5 to permanent grass (Tifton
Bermudagrass) will be completed within 36 months of the issuance of
the permit. Upon written request to the TCEQ Re gional Office, the
executive Director may grant an extension to these requirements if
warranted due to climatic conditions prohibiting establishment of

permanent grasses. -

Once construction of RCS 2 is completed, an RCS management plan will be
developed to reflect the new volumes and implemented within thirty (30) days.

B. Future Revisions to Bosque River Total Maximum Daily Load (TMDL). The permi’ttee is
hereby placed on notice that this permit may be amended by the Texas ‘Comimission on
Environmental Quality in order to make the terms and conditions of this permit consistent
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with any revisions to the Bosque River TMDL, associated Implementaimn Plan, and with any
revisions to federal regulations. B _—

C.  The permittee shall submit the following records to the TCEQ Regmnal Ofﬁce and the
Enforcement Division (MC-224) anriually, in 0011_] unction Wlﬂl the annual report required by
‘Section VIILB.7 of this permit:
1. date of manure, sludge, or wastewater application to each LMU;
location of the specific LMU and the volume applied during each apphcatlon event

B W

basis for and the total amount of nitrogen and phosphorus applied per acre to each -
LMU, including sources of nutrients other than mamnure, wastewater or sludge and on

. a dry basis; : ' :
5. “weather conditions, suoh as temperature plempl’catlon and cloud cover, during the
" land application and 24 hours before and after the land application; and =
6. | annual nutrient analysis for at least one representative sample of itrigation -

acreage of each individual crop on which manure, sludge, or wastewater is applied; .

wastewater and one representative sample of manure (and sludge if land apphed) for .

: ~ total nitrogen, total phosphorus, and total potassium.
7. any measurements of sludge accumulations as required in each RCS.

D Manure 1ncludes slurry from freestall bams solids from open lots ‘settling basin sohds ,
bedding, compost, feed, and other raw materials commingled with feces and/or urine. If.
slurry, compost or settling basin solids are being land applied an annual sample analys1s must
be p1 ovided along with analysis for other manure solids and wastewaier

E. Storage of slurry removed from freestall barns must be sto1ed within the dramage area of an
RCS, and the storage area must be large enough to prevent overflow into settling basins
~and/or RCSs. Any overflow of these storage basins shall be recorded in the PPP and
notification shall be provided to the 1eg1ona1 office within 30 days. Based on review of the

~ information this permit may be folmally amended to require addltlonal contlols or other

requirements.

F. . The table below describes the buffers that the permittee is required to install and maintain
- aceording to the NRCS practice standards in the referenced code. The map in Attachment B
specifically describes the location and distance requirements for all buffers. Changes in land
use can result in changes in buffer requirements. All buffersin LMUs will be completed and
compliant with NRCS Code standards upon issuance of this permit., No application of
manure sludge or wastewater can take place on an LMU unless buffer requirements are met.
. The additional temporary filter strips were designed as part of the CNMP for this CAFO.
They provide protection during the transition from cropland to permanent grass .on the
respective LMUs without having to use contour buffer strips within the cropland LMUs. No
- application of manure sludge, or wastewater can take place on an LMU unless buffer .
. requirements are met. ' ' '
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LMU # Land Use Vegetative | NRCS Code NRCS
buffer setback 393 Conservation
(feet) Filter Strip Plan
flow length Additional
(feet) Temporary
' Filter Strips
‘ (feet)*
1 Tifton 150 33 0
2 Tifton 100 33 0
3 Tifton 100 28 0
4 Triticale 100 28 150
5 Triticale 100 33 ’ 150
6 Native 100 0 0
- (rass ' :

* additional temporary filter strips include the NRCS Code 393 filter strips. (133 to 150 feet total).

G. There will be no grazing of livestock on the LMUs for this CAFO unless the NMP is
modified to reflect grazing. o

b

H The sludge volume in the RCSs shall be measured and recorded in the PPP at least annually
beginning in year 3 of the permit. '

L All runoff from silage storage outside the RCS drainage area will be contained. Appropriate
provisions for that containment will be stated in the PPP upon issuance of the permit. This
permit does not authorize any discharge from the silage storage area located outside the

drainage area of the RCSs.

J. Once construction of RCS 2 is completed, updated capacity certification for RCS 2 will be
placed in the PPP within 30 days. The capacity certification for RCS 1 dated, December 20,
1996, must be recertified with 30 days of the completion of the construction of RCS 2 and

placed in the PPP.
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1.-Pivot does not reach county road ditches.

2. Only solid applications will be done near
county roads.

B e 3. Terrain of land, contours, and burms prevent
ffer runoff into county road ditches that are not

buffered. o

4. End gun will be turned off on north side of pivot

> in location of depression. :
2nd will be Alled fn LR Saim L =4 5.No animal wastes will be applied to temporary
‘ —L "y S PINEeE - , filter strips until attached LMUs are established
e St B G : e in permanent grass. :

6. Solid animal waste application only in LMU 3.

7. Permanent filter strip distances will continue to

~ be.observed after temporary filter strips are rio

" longer needed.

lntermitte'nt Waterway

8. S : 25 = i - :
L FEFaEEE [emp FS = Temporary Filter Strip
ESSSSSS) Perm. FS = Permanent Filter Strip
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A Producing Well

Plugged-\/\/ell

2000 | o 2000 4000 Feet | Buffered Well

' i : o . R Evnviro-Ag Engineering, Inc.
Okee. Dairy ENGINEERING CONSULTANTS
Hico - -LMU Map 702 Quail Creek Drive

Amarillo TX 79124

Hamilton County, Texas - B0B/353-6123; FAX 806/353-4132
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TPDES PERMIT NO. WQ0004108000 W M -9 B0 04

BEFORE THE-—— 5 HEECIE { =
TEXAS COMMISSION 0N IS

ENYIRONMENTAL: QUALITY

e APPLICATION-BY—

JEWEL ALT AND OENE

KEUNING, DBA O-KEE
DAIRY

won LN Lo U

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Comumission on Environmental Quality

G TCEO P Y
(TCEQ or Commission) files this Response to Public Comment on the preliminary decision by

the ED to approve the application of Jewel Alt and Oene Keuning, dba O-Kee Dairy (Apphcant)
for a major amendment of its existing Concentrated Animal Feeding Operation (CAFO) Texas
Pollutant Discharge Elimination System (TPDES) permit no. WQ0004108000. As required by
Title 30 of the Texas Administrative Code (30 TAC) Section (§) 55.156, before a permit is
issued, the ED prepares a response to all timely, relevant and material, or significant comments.
The Office of the Chief Clerk received timely public comments from the City of Waco,
represented by Brown McCarroll L.L.P. (Waco), Lonnie and Kaye Lewis, and Dr. Lake Lewis.
The Office of the Chief Clerk also received tlmely public comment in support of the issuing the
major amendment to this permit from John Cowan, the Texas Assocmtlon of Dames the Dairy
Farmers of America, and Mac Rickels.

Th1s response addresses all such timely pubhc comments recewed whether or not
withdrawn. If you need more information about this permit application or the wastewater
permitting process, please call the TCEQ Office of Public Assistance at 1-800-087-4040.
General information about the TCEQ can be found at our websne at www.tceq.state.tx.us.

BACKGROUND

Description of Facility

- The Apphcant has applied for.a maJ or amendmem to their CAFO individual permlt that
would allow it to expand its dairy head capacity from 690 to 999 total head. The facility consists
of two retention control structures (RCSs) and six land management units (LMUs). The facility
is located at 4745 County Road 207 Hico, Texas 76457 in Hamilton County, Texas. The facility
is located in the drainage area of the North Bosque River in Segment No. 1226 of the Brazos

River Basin.

Procedural Background

“The permit application was received on ]anuary 24, 2006 and declared administratively
complete on September 14, 2006. The Not1ce of Receipt and Intent to Obtain a Water Quality



~ Permit was published in the Hamilton Herald-News on September 28, 2006. “TCEQ staff

completed a technical review of the application and prepared a draft permit. - The Notice of
Application and Preliminary Decision for a Water Quality Permit was pubhshed in the Hamilton .
‘Herald-News on ] anuary 4, 2007, A public meeting on the permit apphmuon was held on Apnl

19, 2007 and the comment penod ended at the oonolus10n of the meetmg Thls wpplloauon is
subpct to House Bill 801 76th Legislature, 1999,

COMMENTS AND RESPONSES
'Comment 1; '

- Waco comments that the expansion of this facility constitutes a “new source” under federal law
and state law effectively forbids TCEQ from issuing a permit to a new source absent a showing
that the cond1t1ons of the penmt ensure oomphance w1th state water quahty standzuds

Rgqunse 1.

40 Code of Federal Regulations (CFR) § 122.4(a) and (d) prohibit issuing a permit if the
‘conditions of the permit do not provide for compliance with the Clean Water Act (CWA) and
~when the imposition of conditions cannot insure comph'mce with the applicable water quality

' requirements. 40 CFR § 122.4(i) also prohibits issuance of a permit to a "new source" if the
discharge from its construction or operation will cause or contribute to the violation of water
quallty standards. The ED does not find that the draft permlt v1olates these provisions, '

“New source is defined in the fedelal mles at 40 CFR § 122.2. The definition states that a
“new source is: .

‘Any bmldmg structure, facility, or installation ﬁom which there is or may be a discharge
of pollutants, the construction of which commenced: (A) after promulgation of standards
of performance under CWA, § 306, or (B) after proposal of standards of performance in
accordance with CWA, § 306, which are applicable to such source, but only if the
standards are promulgated in accordance Wlth § 306 within 120 days of their proposal. -

According to 40 CFR § 122 29(b), an applicant is a 11ew souice” 1f it meets the above deﬂmuon
_and meets the followmg criteria: :

(1) Tt is constructed at a site'where no other source is located,;
. (i) It totally replaces the process or ploducuon equlpment that causes the d1sohal ge
~  ofpollutants at arl ‘existing source; or© :
S (i) Its processes are substantially independent of ati emstmg soutce at the same site
" (In making this determination, factors fo consider include to the extent the new
facility is integrated with the existing facility and to the extent the new facility is
engaged in the same general activity as the existing source).



The Applicant is applying for an e)&pansion of an existing dairy and the expansion will be
constructed at a site where a source is already located. Also the Applicant does not Seek to

In the preamble to the EPA’S federal CAFO rules, EPA responded to comments that sought to
have expanding facilities be treated as “new sources” by stating that was not what they were
proposing. EPA cited a scenario very similar to the one presented in this permit application as an.
example of what was not a new source: : '

For ekample, a facility that expands its operations by simply extending existing housing
structures by constructing new housing adjacent to-existing housing is not typically
considered a new source. “

Also, EPA does not consider an expansion of a CAFO as a new source in 1ts current CAFO rules
and spec1ﬁcally state: -

The Agency, however, decided against proposing to identify facility expansion as a
trigger for the application of NSPS [New Source Performance Standards]. Many CAFOs
“* oversize or over-engineer their waste handling systems to accommodate future;increases
in production. Thus, in many cases, the actual increases in production may net present a
new opportunity for the CAFO to install the additional NSPS technologies--e.g. liners.
To install liners, these operations would need to retrofit their facilities the'same as
existing sources would. EPA has explained above that such retrofitting would not be
economically achievable in these animal sectors. Similarly, the costs associated with
these requirements would represent a barrier to the expansion. Therefore, it ‘would not be
appropriate to require these operations, upon facility expansion, to meet the additional -
gToundwater—lelated 1equ1rements that are a part of today's proposed NSPS.?

The proposed CAFO expansion does not trigger the prohibition in 40 CFR § 122.4. Also, Texas
Water Code (TWC) § 26.503(a) does not prohibit a CAFO in a major sole. source impairment
zone from increasing the number of animals confined in an existing operation.

. Comument 2:

Waco comments that there is no demonstration. that there are sufficient remaining load
allocations in the North Bosque River to allow for discharges from the expansion of this dairy or
that existing dischargers were subject to compliance schedules. Waco states that based on EPA’s
letter dated 12/3/01, the Total Maximum Daily Loads (TMDLs) for the North Bosque did not
include any allocation for discharges from RCSs and that no phosphorus load allocations were
reserved for future CAFO expansions. J

! 68 FR 7176, 7200 (February 12, 2003).
2 66 FR 3067 (January 12, 2001).



Response 2: Lo i : .

TMDL modelmg assump‘uons do not ftutomatmally or directly become permlt 1equ1remonts or

conditions. The modeling estimated the overall amount of load reduction to be expected from a
~combination of management practices and control measures, which were subsequently
~incorporated into the revised CAFO permit 1ules TMDL water quahty goals We1e estabhshcd
~on the bas1s of anticipated reductions to be measuled in- stleam N :

The North Bosque TMDL is based on a percent 1eduction goaI for CAFO sources, to be achieved

_through improved best management practices (BMPs) required by permits. This is consistent
with EPA guidance and goals. The reduction goal does not change if the number of cattle
increases; success of the TMDL is to be measured in-stream, not by counting the. number of
COWS.

‘Comment ‘3:

Waco is concerned that issuance of the proposed permlt would defy the assumphons made in the -
TMDL for phosphorus inputs into the North Bosque River. Waco asserts that the proposed:
pernut undermmes each of the followmg assumptions made in the North Bosque River TMDL:

A) 40 450 dauy cows in the water. shed;

B) 50% of solid manure from 40,450 dairy cows Would be removed from the watershed

C) Phosphorus in the diet of permitted cows would be. limited to 0.4%; :

D) Waste application on existing fields would be llmlted so. that phosphoms never
. exceeds 200 parts per million (ppmy); - :

E) Waste application rates would be limited to the agronomlc Iates of the crop, and

F) Initial phosphorus on new fields would be 60 ppmi a:nd could not exoeed that level.

| Response 3A — Cows in the ‘Watershed:

The North Bosque R1ver FMDL f01 phosphorus 18 based on nan”atlve Water quahty cmtena dnd
uses BMPs to protect water quality. The TMDL does not limit the number of dairy cows in the
watershed. Permits that are issued must be consistent with the TMDL. While this permit
application adds to the number of permitted cows on the facility, the Applicant must construct
RCSs that are designed to hold a 25-year, 10-day rainfall event. This will increase the RCS
capacity by approximately 60% over the prev1ous standard in 68,11161 versions of the CAFO rules.
It is also anticipated the loading will be reduced due to tho emphasis 'che new CAF O rules place
on phosphoms levels in soil application areas.

' An adapuve m'magomem approach is an app1 opnate means to manage phosphoms lo wdmg in the
Bosque. The TMDL Implemcnhuon Plan (TMDL I-Plan) emphasized this approach to achieve
the phosphorus reductions targeted in the TMDL. The CAFO rules in 30 TAC Chapter 321
reflect the necessary adjustments to management practices necessary to, over time, reach the
TMDL target. Acoo1ding1y, the TMDL, is not directly tied to the number of animals permitted in
the watershed; it is instead tied to BMPs, including the land application -of the nutrients
oonsmtent with managcment practices that ensure applopinte uuhza’uon by the Crops.

4
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The model used in the TMDL demonstrated that water quality conditions would improve

significantly even with many more dairy cattle in the watershed if management practices

__improved._ The new. C AFO._rules_incorporated more_stringent management practices.in the I
" watershed in order to address phosphorus loading and regardless of the number of dairy cattle in

the watershed, the in-stream water quality goals remain as they were established in the TMDL.

The TMDL I-Plan recognizes that new dairies may begin operating or existing dairies may
expand in the watershed.” New or expanding operations are required to meect all the new
management practices found in the Chapter 321, Subchapter B CAFO rules, which' were
approved by BEPA as meeting all federal requirements for the protection of water quality. The
focus of the mules was to reduce nutrient loading by requiring BMPs designed to significantly
decrease the potential for discharges. Special provisions applicable to the North Bosque
watershed that were not in the previous version of the CAFO rules were designed and adopted to
specifically address the TMDL requirements to reduce phosphorus loadings. The operational
and management strategies in the rules and draft permit-are designed to reduce nutrient loading
and be consistent with the North Bosque River TMDL. '

Respbnéé 3B —50% Removal of Solid Manure from the Watershed:

The North Bosque TMDL has a goal of a 50% reduction in instream loading. The TMDL and
 TMDL I-Plan address growth of CAFOs through BMPs designed to decrease loading, not by
~ capping the number of head or acres of land. Neither the TCEQ rules nor the TMDL I-Plan
requires a 50% haul-out of collectible manure. New or existing CAFOs who seek to add head in-
- the watershed are given five options for dealing with 100% of the collectible manure. Those
options aré found in TWC § 26.503(b)(2) and those options are: : i '

(A)  Disposed of or used outside of the watershed; .

(B)  Delivered to a composting facility approved by the ED;

(C)  Applied as directed by the commission to a waste application field owned or -
controlled by the owner of the CAFO if the field is not a historical waste
application field, 4 ’ S

- (D) - Put to another beneficial use approved by the ED; or .

E) Applied to a historical waste application field that is owned or operated by the
owner or operator of the CAFO only if: ’ ' '
(1) Results of representative composite soil sampling conducted at the waste

application field and filed with the commission show that the waste
application field contains 200 or fewer ppm of extractable phosphorus; or
(i) The manure is applied with commission approval, in accordance with a
~ " detailed nutrient utilization plan approved by the commission that is
developed by: ' , _ '
(a) An employee of the United States Department of Agriculture’s
Natural Resources Conservation Service; ,

% See "An Implementation Plan for Soluble Reactive Phosphorus in the North Bosque Watershed,” December, 2002,
page 26: "New or expanding dairy CAFOs will be required to demonstrate through the application process that they
will operate under the nutrient management practices as stipulated in Chapter 321 rules pertinent to a major sole ..

~ source impairment zone.” (Emphasis added.)
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(b) . A nutrient management specialist, certified by the United Statcs
-+ Department of Agriculture’s Nauual Resomces Consewatlon
. Service;.
(cy . The State Soil and Wfttel Convel sation Boeud
(d) ‘The Texas Agricultural Extension SCIVICC ,
(6)  An agronomist or soil scientist on the full-time staff of an
- accredited university located in the state; or
o A p1ofessmna1 agronomist or soil solent1st oe1t1ﬁed by the
: Ameucan Society of Agzonomy

The nutrient management plan (NMP) submmcd with the 'Lppllcatlon 1eﬂects the Apphcant S
present intent to route manure off-site. FHowever, the other disposal methods allowed by TWC §
26.503(b)(2) remain available to the Applicant, subj, ect to modlﬁcatlon of their NMP,

‘ Response 3C — Phosphborus Limit in Diet to 0.4%:

The TMDL I-Plan states that dairy operators will receive training related to diet control but does -
not mandate lower phosphorus content in feed. There is no TCEQ rule related to -requiring
reduced phosphorus content in feed rations. The nutrient content in the annual wastewater and
manure samples should reflect the Apphoant s efforts to lower phosphorus. content in feed
 rations if the Applicant pulsues this BMP in an effort to manage nutrients.

"The Applicant is required to 1mplement a comp1 chensive nutrient management plan (CNMP) and
- one aspect of that planning process is the consideration for reduced phosphorus in the feed. The
Applicant may consider the nutritional needs of his herd in 1mplement1n g a CNMP.

 Response 3D ~ Limiting Applicatiou so that Phosphorus Never Exceeds 200 ppm:

TCEQ estabhshed rules to 1111plement the TMDL I-Plan and the draft permit is consistent with
those rulés. Neither the rules nor the TMDL I-Plan cap phosphorus at 200 ppm on LMUs. The
model used in development of the TMDL did not provide that soil test phosphomus levels on .
application fields remain at or below 200 ppm. Predicted soil concentrations after the 39 years
of application that were simulated by the TMDL model were not spec1ﬁoa11y considered in
discussions or in development of the TMDL. The draft permit requires implementation of a
nutrient management plan. When LMUs test at over 200 ppm of phosphorus, the Applicant must
also implement a nutrient utilization plan (NUP) spemﬁc to those LMUs that takes 111to
conslderation the phosphoms crop removal rate.

, Response 3E - Application Limited to the Phosp‘horl‘xs Needs-of the Crop:’

The model used for the TMDL simulated application at the “phosphorus agronomic rate”
1ecommcnded by U.S. Depaltment of Agnoultme and others. Recommended agronomic rafes
account for some soil storage of phosphorus and may not be identical to the crop phosphorus
“need only” application rate. The NMP provided by the Applicant addresses application
limitations based on the agronomic needs of the crop. If phosphorus levels rise beyond 200 ppm
on LMUs, a NUP must be implemented that will require phosphorus application be based on
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crop removal levels, rather than on the agronomic needs of the crop. ‘This is consistent with the
TCEQ CAFO rules.

. Résponéé 3F - Phosphofus on New Fields Wouid Novtwﬁxrceed 60 ppm:

TCEQ established rules to implement the TMDL I-Plan and the draft permit is consistent with
those rules. The model assumed that new waste application fields began at soil concentirations of

60 ppm for phosphorus as an estimate of typical conditions across the North Bosque watershed.
The model did not limit application to the new waste application fields to keep soil phosphorus at
of below 60 ppm, and was not able to do so because of model code limitations. ~Soil
concentrations in the simulated new waste application fields would have been something
different than 60 ppm after the 39 years of application simulated by the TMDL model, but that
was not spemﬁcally considered during development of the TMDL. The TMDL is based on
meeting in-stream water quality criteria, not soil concentrations. The permit is consistent with
nutrient management requirements in the TCEQ CAFO rules. :

- Comment 4:

Waco comments that contrary to the TMDL, the draft permit works as a disincentive;for a dairy
" CAFO to transport waste to a compost facility or out of the watershed. Waco notes that the basic
goal of the TMDL strategy is to remove from the North Bosque watershed approximately 50% of -
the manure produced by the dairies. The expanded use of third party fields with little oontrol of
nutrlent application encourages dairies to avoid exporting of waste. »

Response 4:

- The permlt 1s consistent w1t11 the TCEQ rule requirements for allowing the Applicant to use third
party fields. Composting is one of the options available to the Applicant for handling its waste.
Sludge may be beneficially utilized by land application to third party fields in accordance with
‘Section VILA.8(e)(6). Alternatively, Section VIL.A.5(2)(7) allows sludge to be disposed by the
- following method(s):

1. Delivery to a compostlng fa0111ty authorized by the ED;

ii. Delivery to a permitted landfill Jocated outside of the major sole source
impairment zone, subject to the 1equ11ements of commission rules relating to -
industrial solid waste;

1. Beneficial use outside of the major sole source impairment zone;
iv.  Putto another beneficial use approved by the execuytive director; or
V. Application of sludge to LMUs provided that the NMP 1s revised prior to.
applications. |

The draft permit and TCEQ rules prohibit application on third fields when phosphorus levels
reach 200 ppm. The draft permit also sets a tiered application rate based on soil test results
consistent with the Natural Resources Conservatlon Service (NRCS) Practice Standard Code
590.



Comment 5:

Waco states that the ED has provided no technical justification that the measure es recited in the
- draft permit will meet the water quahty standards for, phosphorus and actually attain the
- reductions in phosphorus Ioadlng set forth in the TMDL and TMDL-I Plan for the North Bosque
River.- Lo L S :

Respons‘é: 5;

The ED dlsag1ees with this oomment TCEQ rules and p10V1s1ons in the draft peunlt contam
control actions and management méasures.to address the goals of the TMDL. TCEQ has done
and will continue to do instream monitoring, and the issuance of CAFO dairy permits in the
Bosque under the new rules will provide for additional p1otect10n in ordet to meet the goals of
the TMDL.

The TMDL I-Plan recognizes an adaptlve management apploach is an appzopnate means to
- manage phosphorus load to the stream. The TMDL I-Plan emphasizes this apploﬂch to achieve
the phosphorus reductions targeted in the TMDL. Adapuve management envisions adjustment
of BMPs over time as necessary to reach this target. ' The TMDL anticipated that, to control .
loading to the stream, dalry CAFO permittees would 1mplement those BMPs that best addressed

s1te—spec1ﬁc conditions. Accordingly, the TMDL is not directly tied to the number of animals
* permitted in the wmte1shed it is mstead tied to the amount of nutrients that may be land applied
~ consistent Wlth BMPs that ensure appropriate agricultural utilization of nutrlents

The TMDL I-Plan also included a recommendatlon that the CAFO rulemaking consider more
stringent requirements for RCSs, in order: to reduce overflows from RCSs. In response, the
CAFO rules adopted-in July, 2004 by the Commission included the following lequnements

cons1stent w1th the TMDL I-Plan to help manage the phosphorus load in the stream: 4

L ‘ RCSS must be des1gned to contain the volume assoc1ated with a 25 yeeu/ 10 day"
- rainfall event; .
2. A permanent marker, graduated in one foot increments from the maximum sludge

. accumulation volume to the top of the spillway must be installed;
3. A RCS management plan detalhng procedures for proper operation and

'management of wastewater levels based on design and assumpllons of monthly
expected operating levels miust be developed;

Daily monitoring records of wastewater levels must be oonduoted

Notification of TCEQ of dlsoharges within one hour of dlscovery,

Discharge sample analyses must be submitted to the TCEQ and

A report ‘of discharges must be submitted to the TCEQ regional office,
documenting that overflows from cumulative rainfall events were beyond the

. Applicant's control.
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Comment 6:

o _Waco_comments.that federal effluent. limitations.for.CAEOs were_found to.be_deficient in-the
Waterkeeper case for failing to include the “best conventional pollutant control technology”

(BCT) based effluent limitations specifically designed to reduce the discharge of pathogens,

“including fecal coliform bacteria. * These pathogens require TCEQ to use its best professional

judgment on a case-by-case basis to set the required technology based limitations.

Response 6:

The requirements in the draft permit satisfy this requnement because the North Bosque River
TMDLs are intended to achieve significant reductions in the annual average concentrations and
total annual loading of soluble phosphorus in the river. The TMDLs are designed to do this by
focusing on controlling soluble phosphorus loading and stream concentrations to obtain and
protect designated uses. The management measures for controlling phosphorus:loading will also-
have some corollary effect on reducing pathogen and bacteria loading, since non-point source
nutrient and pathogen loads largely originate from the same. sites and materials and are
transported via.the same processes and pathways. Other provisions in the rules and draft permit
directed at reducing and minimizing all pollutants including pathogens and bacteria;: that are
poten‘ual constltuents of animal wastes include:

1L Requmng a larger RCS w1th capac1ty to contain a demgned 25 -year, 10 day
’ * rainfall event (approximately 60% larger than required to contain the 25-year, 24-
hour rainfall event); ' '

2. Establishing an RCS management plan;

3. Controlling runoff from manure piles by Covenng, bermmg, or requmn g that'they
' drain into an RCS;

4. Setting additional minimum buffer distances between land ‘application units and

- surface water in the state;
~ Prohibiting nighttime land application between 12 a.m. and 4 a.m.; and
6. Requiring a NMP that uses phosphorus transport COHSIdGIathllS to determine
allowable applications of nutrients. The P-Index approach reduces allowable
application of nutrients to levels that are appropriate for reducing and minimizing
all pollutants that are constituents of animal wastes. -

|91

Addltlonally, 40 CFR § 122.43(k)(3) allows states to use BMPs to control or abate discharges
“when numeric effluent limitations are infeasible.” In the case of North Bosque dairies, they are
only authorized to discharge in the event of a chronic rainfall event that exceeds the 25-year, 10-
day storm event. If and when such an event occurs, the amount of rainfall involved and any
resulting discharge will be highly variable both in volume and concentration of waste.
Discharges from chronic rainfall events are not comparable to the continuous discharges from
municipal wastewater treatment plants or industrial facilities

* See Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F.3" 486 (2" Cir. 2005).



In the regulation of CAFOs, it is infeasible to develop 'md apply numeric limitations to
infrequent, highly variable potential discharges that may occur at CAFOs. The Walerlceepe/ case
found that the NMPs devoloped by apphcams were the equwalent of efﬂuent 11m1tatlons

"Co_mment 7

' Waco comments that the Applicant, through its contracts regarding the use of third party fields
will, in effect, control those fields. Thus, these third party fields should be considered land
management units (LMUs) and the exact location and boundaries of these fields identified in the
permit application. These fields should also be subject to all other LMU 1equn cments, mcludmg
Jand applymg in accordance with an NMP and CNMP ete. : :

Response '7

- TWC§ 26 503 provides for disposal practices for dairy CAFOs, which include allowing manure
to be put to other beneficial uses, such as land application on third party fields. 30 TAC §
321.42(5)(3) was specifically worded to reflect that “LMUs are not associated with third party
fields.”” The CAFO operator does not control the.third party fields under contract with. the
CAFO. Application on third party fields is optional and represents “excess capacity to provide -

for more sound waste management by existing dairy CAFOs.”® Even though an applicant does .

not control third party fields, the rules provide that an applicant is responsible for any non-
compliance with the permit or TCEQ rules on such fields. Additionally, third party fields have a
200 ppm cap on phosphorus. Once a third party field contains phosphorus at 200 ppm or greater,
land application-must cease. Rates of application are set based on annual soﬂ test levels as long
as they are below 200 ppm. :

Comment 8:

Waco states that the federal courts in the Waterkeeper case held that NMPs should be reviewed
by the permitting authority, included in the permit, and made available to the public. Thus,
. Waco comments that TCEQ should apply the coutt’s reasoning to these other types of required
plans and must evaluate each prior to permitting and make them available to the public
throughout the public comment period: CNMPs, NUPs, RCS management plans, and pollution
prevention plans (PPPs), Waco states that TCEQ should suspend consideration of the permit
application until the Applicant has submitted its current PPP, CNMP, and RCS management plan
and those documents are reviewed and approved by the agency, mcorpm ated 111to the penmt fmd

made avallable to the pubhc ‘ :

° 29 TexReg 6652, 6658 (July 9, 2004).
¢ Id at 6692. o
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Response 8:

.Watei_‘keep,ef;States_*that-.if_ﬂlGﬂNMPh_iS,Jlgi,illQhl.(i’@‘d,iILp»GIlllif..SWﬂl@,pllhliQ..ii.d@.pfiY.G.d,.ﬂQ.fIh@mri ght

to assist in development, revision, and enforcement of an effluent limitation. = EPA has
established nine critical elements to be considered as part of the NMP. Included with the permit
application is a table that lists the nine elements and the location of those elements in the file
reviewed by the ED and made available to the public. The ED requires North Bosque dairies to
submit their NMP with their permit applications and it was technically reviewed and available to

the public.

A CNMP is not required by the CWA and is not addressed in the Wdz‘eﬂceep‘er case. TCEQ rules

at 30 TAC § 321.42(s) require all dairy CAFOs in a major sole-source impairment zone to

operate under a CNMP approved by the Texas State Soil and Water Conservation Board. .
Bosque dairy permits required implementation of the CNMP by December 31, 2006, and the

-

“Applicant should maintain a copy as part of their PPP. However, the rules do not require the

CNMP to be submitted to TCEQ and the review is not part of the CAFO permitting process.
Furthetmore, the CNMPs are confidential under state law as part of the local soil and water
conservation district’s files, unless the Applicant chooses to make the information available to
the public. However, most of the information contained in the CNMP is part of.the permit
technical information packet and available in that form to the public. S

NUPs are NMPs that utilizes a crop removal application rate. However, NUPs are notf-reqii-i're‘d
until annual testing indicates phosphorus in excess of 200 ppm. Based on the language in the

- statute and rule, the NUP is not considered part of the permit, but may be changed to address

changing conditions. TWC § 26.504 requires testing every 12 months to determine. whether
phosphorus levels exceed 200 ppm. Reaching the 200 ppm level triggers the requirement to
develop and implement an NUP. TWC § 26.504(c) states “the operator shall file with the
commission a new or amended nutrient utilization plan with a phosphorus reduction component.

... . The statute does not require the NUP to be a part of the permit or permit application. 30 '

- TAC § 321.40 tracks the statute, but also states that land application can begin under a NUP 30

days after the NUP is filed with the ED, unless the ED has returned the NUP for not meeting rule
requirements. This requirement is also an indication that the NUP is not intended to be part of

the permit.

This permit requires that the Applicant implement an RCS management plan and maintain a
copy in the PPP" as required by 30 TAC § 321.42(g). TCEQ rules do not require review of RCS
management plans prior to issuing the permit. The RCS management plan must establish
expected end of the month water storage. volumes for each RCS. These maximum levels are
based on the design assumptions used to determine the required size of the RCS. This plan
assures that the Applicant will maintain wastewater volumes within the design capacity of the
structures. The Applicant must document and provide an explanation for all occasions where the
water level exceeds the expected end of the month storage volumes. By maintaining the
wastewater level at or below the expected monthly volume, the RCS will be less likely to
encroach into the volume reserved for the design rainfall event and/or discharge during smaller
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rainfall events. Until the actual expansion of the RCS system is completed and volumes
certified, the RCS mcmagement plan cannot be completed and 1111plemented :

Thc dr aﬁ permlt lists the requir ements for whctt to include in the PPP “The Apphoant is required
to have documenhtlon for all of the following as part of their PPP: Copy of the CNMP, NMP,

NUP (if required), RCS liner certifications, the RCS operation and management plan; and the
- capacity of each RCS, as certified by a licensed Texas professional engineer. The draft permit
specifically allows the Applicant to amend the PPP and lists specific instances when it must be
amended, one being withih 90 days of 1eoewmg written notification from the ED that the plan :
does not meet permit requirements.

'The PPP is not part of the permit review p1ocess but the mformatwn contained in the
“application, technical information packet, and the NMP make up the core content of the- PPP
The other items oontalned in the PPP are not subject to TCEQ 1eV1ew exoept du11ng site
mvesugatmns » :

Comment 9:

‘Waco questions computatidns in the permit application regarding the amount of pho'sphoms that
w111 be pr oduoed by the Apphcant Waco computes that over ‘/z the phosphorus produced by the

‘. 'phosphorus produced will be handled. Addltlonally, Waco comments that the caloulations in the

12/11/06 NMP would allow the Applicant to land apply up to 3.3 times the phosphoms removal
rate on its six LMU. - ‘ , ‘ ‘ ;

Re&ponse 9:

It is projected that 999 cows will generate 389 Ibs. of phosphorus per day. The calculation is
based. on a book value for phosphorus ploductlon by. dairy cows developed by the American
Society of Agricultural and Biological Engineers. It is part of a set of data intended for use 111
‘des1gnmg fac>111t1cs to accommodate actual waste produc‘uon :

As long as the phosphoms bemg land applied or hauled-out is acoounted for as requned undel
TCEQ rules, an aocountmg to reflect what 1emalns in the CAFO production area is not
necessary.

‘The NRCS 590 Standald does not requne that all LMUS be hmlted to the phosphorus removal
rate of application. If the soil test levels for phosphorus are low, the crop nitrogen
recommendation or some multiple of the crop phosphm us recommendation is the allowable rate,
Only when the soil test levels exceed 200 ppm i 1s the crop phosphoms removal rate of apphca’uon
- arequirement.
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Comment 10:

Waco_comments that the NMPs submitted by the Applicant do not calculate the maximum

allowable solids. application correctly because it is based on an incorrect phosphorus index
calculation.

Response 10:

United States Department of Agriculture, Natural Resources Conservation Service, Agronomy
Technical Note Number 15 Phosphorus Assessment Tool for Texas contains the following
definition for Organic Phosphorus (P20s) Application Rate: S

The P organic application rate is the nutrient amount, in pounds per acre (Ibs/ac), of .
phosphorus as P,0s from organic sources (manure, poultry litter, lagoon effluent, etc.)
that is applied to the soil. The rate ranges from. 0 application to greater than 150 Ibs/ac

P,0s, .

_ This definition indicates that the phosphorus index should reflect the amount of phosphorus that
is applied as opposed to the amount of phosphorus that could potentially be applied.based on
Maximum Planned Application Rates (MPAR). The rate of application used for the phosphorus
index appropriately reflects the planned application. Therefore, the phosphorus index is correct. -

Comment 11:

Waco asserts that the application rates for LMUs #2-#5 are not properly calculated in the NMP
because the rates are based on established crops and the proposed crops have not yet been
established. ' ‘ ‘

Response‘ 11:

The Applicant indicates coastal Bermuda will be planted in LMUs #1, #2, #3, and #6 and-
Tritcale in LMUs #4 and #5. Bstablishment of coastal Bermuda in Hamilton County occurs in a
single year. The fertilization recommendations in the NRCS 590 spreadsheet do not have to be
reduced for establishment of coastal. The ED does not have any information that indicates the -
establishiment of coastal needs less fertilization than what is listed in the NRCS 590 spreadsheet.

Comment 12:

Waco asserts that the application rates for LMU #6 are not properly calculated in the NMP
because the application rate exceeds the nitrogen crop requirement. '

Response 12:

The ED agrees with this comment and for purposes of clarity and accuracy the Applicant was
required to submit a revised NMP that re-calculates the application rates for LMU #6. The
‘ 13



- revised NMP was submitted by the Applicant, reviewed by the ED and is avaﬂable to the public .-

in the Applicant's file at the Office of the Chief Clerk and at the Hamilton County Courthouse,
100 North Rice, Hamilton, Texas. . The revised NMP plopelly provides for the nitrogen cmp
requirement. ‘ ‘

Commént 13

Waco com_ments that the NMP hﬂs to include 1ab malyms solids from the settlmg basins and
that the NMP should be revised. . , :

Response 13

TCEQ rules do not require analys1s of setthng basm sohds If settling basin solids are applied to
LMUs or third party fields then the draft peumt reqmres an annual sample analys1s Section
X.D. of the dr a[’c permit states:. , = :

Manule mcludes slurry from freestall barns, solids from open lots, settling basin solids,

. bedding, compost, feed, and other raw matenals commingled with feces and/or urine. If
‘slurry, compost or settling basin solids are bemg land applied an annual sample analysm
miust be prov1ded along with analysis for other manure sohds and wastewater

bemnent 14:

Waco comments that the water balance in the permit application used to calculate runoff
“amounts is not realistic and is flawed. Waco contends that the Apphcant is converting 24-hour
. runoff curve numbers to 30- day run off curve numbers and that there is no Jusuﬁcatlon for usmg
30-day runoff curve numbers in calculating runoff from 10-day events. \'

. ]Response 14:

In 30 TAC § 321.38(e)(3), RCS des1gns are to be based on certain techmoal standards developed
by NRCS or others, The 30-day runoff curve number was omgmally utilized by the NRCS a5
part of reservoir operation studies as described i in Texas Engineering Technical Note No. 210-18-
TX3, dated Malch 1983, Since the carly- 1990s, the 30- day runoff curve number has been -
apphed by NRCS engineers at the state and national levels to predwt average monthly mnoff for
use in the design of animal waste retention structures. Currently, the 30-day runoff curve
number is applied in software developed and used for that purpose by NRCS in Texas and across
the nation. The application of the 30-day runoff curve number is an acoepted engineering
practice for predicting average monthly runoff from aver age monthly precipitation. The
application of the concept to this polmn f01 the pur pose of pr cd1ct1ng the average monthly mnof i§
from the RCS drainage area and the avemge monthly runoff fiom the application fields in the
water balance calculations is '1pp1opuate Use of a I-day curve number for runoff from the
application fields could result in a smaller volume requirement for the RCS, The 30-day runofi F
curve number in the water balance calculatlons is an appmpnfne approach. The 25-year, 10-day
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storm runoff used in the application was not calculated using the 30-day runoff curve number,
but is based on a 1-day runoff curve number.

Commeﬁt 15:

Waco comments that the methodology for calculating agronomic rates is flawed because the
NMP fails to account for the nuirients available to plants in the root zone to satisfy the crop
requirement. Instead, application of the annual crop requirement is allowed regardless of the
actual soil nutrient content until phosphorus reaches a concentration of 200 ppm.

Response 15:

The methodology used by the Applicant for the calculation of waste application for beneficial
use follows the requirements of the NRCS 590 Standard as required by the CAFO rules in 30

TAC § 321.42(1). The NMP based on the NRCS 590 Standard does account for nutrients - -

available to plants. The phosphorus index makes current soil test levels for phosphorus a -
component of that index value that affects the rate of application. ~ :

‘Comment 16: : : : . o s

Waco notes that Section VILA.8. of the draft permit states the certified NMP dated July 21, 2006
‘will be implemented on issuance of the permit. Waco notes the permit file includes 13 additional
of partial NIMPs that were submitted to TCEQ and that is difficult to know which portions are
being relied on. Waco requests the Applicant submit a complete and certified NMP with each
page displaying the same date’ and the draft permit be updated to reflect the most recently
certified NMP. ' : ’ : :

Response 16:

The ED agrees with the comment to the extent that a complete final NRCS 590 spreadsheet
output should be included in the application that 1is signed by the generator of the NMP and
"include the signature/agreement of the producer. For the purposes of clarity and accuracy, the
Applicant submitted a revised and complete certified NMP to address this issue. In response to
the comment, Section VILA.8.(a) was changed and now reads: - '

Nutrient Management Plan (NMP) Required. The certified NMP dated July 24, 2007
shall be implemented upon issuance of this permit. The plan shall be updated as
appropriate or at a minimum of annually according to NRCS guidance for Practice
Standard 590. The operator shall make available to the executive director, upon request, a
copy of the site specific NMP and documentation of the implementation.

Comment 17:

Waco questions the monitoring of sludge volume in the existing 1agoons; Waco notes that the-
draft permit does not require the Applicant to measure the sludge volume in the lagoons until
15



three years after the permli is issued, Waco requests that sludge measmement in the lagoons be
1equued when the permit is issued and annually, ﬂlClG'lﬂel ‘ :

Response 17:

30 TAC §.321.39(c) plohlblts the Applicant from allowing sludge accumulation to exceed the
design volume. This i is achicved by removing the sludge according to the design schedule. The
design criterion for this dauy 1s five years of acc,umulatmn The RCS management plan will
establish accumulatwn rates in the RCSs, which will 1dent1fy the current sludge volume in each
RCS. Taking Volume measurements starting in year three will help evaluate the accumulation
rates prior to reaching the five year design volume. By starting in year three with the
measurements, the operator has time to complete new construction and develop and implement
an RCS management plan to appropriately manage the sludge volume in the ponds.
Furthermore, daily pond marker readings should - assist in determmmg excesswe sludge
accumulation in any RCS. -

Comment 18:

Waco is concerned that the NMP is allowed to be based on a single annual sample of wastewater
“and manure. Waco is concerned that single samples are not representative for evaluating the
characteristics of the wastewater and is likely to underestimate the concentrations of phosphorus.
- Waco recommends that samples of wastewater being land applied should be taken at least once
during every irrigation event and should also be obtained from the irrigation plpelme apparatus at
a samplmg point located after the pump at the source 1agoon -

Response 18

The permit provisions for sampling and monitoring are consistent with 30 TAC § 321 36(e) and
(2), and with the requirements of the NRCS Practice Standard Code 590. The draft permit

requires annual sampling and the NMP must be updated to modify apphcahon amounts based on

soil festing and wastewatellmdnure/sluny testing. Samphng and upddtmg of the NMP after.

~ every irrigation event would not be practical and i 1s not 1equned under the CUI’l ent vemon of the

- CAFO rules. : S

Comment'w'

Waco commen‘cs that the permit fuls to remove 50% of oollectlbie mamue ﬁom the watershed as
1ecommended by the North Bosque TMDL. Waco notes that while removal is listed as one of
the- -possible options, there.is no indication that any of 111e manure transferred to otheJ persons
will be sent to oompostmg 01 out of the Wate1shed

Response 19:

- New or existing CAFOs who seck to add heqd in the North Bosque watershed are given five

options. for dealing with 100% of the collectible manure. Those opt1ons are found at TWC § -
16
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26.503(b)(2). See Response #3B for those options. The NMP submitted with the application
reflects the Applicant’s present intent to dispose of manure off-site. However, the other disposal

Comment 20

Waco comments that Section VIL8(c)(2) of the draft permit allows land application on land
exceeding 200 ppm of phosphorus as long as a NUP has been prepared and approved by TCEQ.
Waco notes that even when the phosphorus concentrations exceed 500 ppm, application may
continue as long as the NUP contains a phosphorus reduction component. Waco states that land
application on fields that exceed 200 ppm of phosphorus should be prohibited in order to be -
consistent with the TMDL and if not prohibited, be subject to a NUP with a phosphorus
reduction component. Waco notes that on page 16 of the North Bosque I-Plan it states that
formal enforcement will result if CAFOs apply waste or wastewater to a waste allocation field -
that has been documented to have exceeded 200 ppm of phosphorus in zone 1 of the soil horizon.

~ Response 20:

The draft permit requirements are consistent with the rules relative to phosphorus reduction in
waste application fields. The use of phosphorus based assessments requires action on fields
exceed 200 ppm of phosphorus. All waste application is limited under the permit provisions to
avoid significantly increasing phosphorus runoff into the North Bosque River. An LMU that
reaches 200 ppm of phosphorus triggers the NUP requirement. The NUP must be approved by
the ED prior to land application of any additional manure, sludge, or wastewater in-an LMU.
Application of manure, sludge, or wastewater to third party ﬁelds must stop if a field reaches a
phosphorus level of 200 ppm or higher. :

The table below 111ustrates numbers from the Applicant’s NMP to compare the crop requlrement
for phosphorus versus the actual pounds applied. In LMUs #1, #2, #4, #5 and #6 the Applicant is
planning to land apply effluent at significantly less amounts than the maximum allowable. LMU

#3 will only receive solids.

Nutuent Apphcatlon

LMU # Soil Test P. Crop P205 | Pounds Applied | Percentage of
(ppm) Required P205 Maximum
(pounds/ac.) (pounds/ac.) Allowable
1 100 103 42 41
2 72 103 22 21
3 8 154 154 100
4 4 33 25 30
5 6 &3 30 36
6 16 115 48 42
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.. Page 16 of the TMDL I-Plan for the North Bosque does read as indicated by Waco. - However,

. umnedlately following this statement the TMDL I-Plan states that more information is avallable
in the section entitled "Enforcement Pro gram., "' In that section of the TMDL I-Plan, it States that
owners. of facilities would be subject to enforcement for land applymg on fields whe1e soils
exceeded 200 ppm, unless applied according to an approved NUP.” This is conslstent with
TCEQ rules that require a NUP to land apply on LMUs that exceed 200 ppm of phosp1101 us and
p10h1b1t land application on third party fields that exceed that amount. . ro

Comment 21:

Waco states that Secuon VII A. 8(e)(5)(1)(F) of the draft pc1mlt 1equ11es 3011 tests on tlmd party
fields after waste is applied.  However, it does not require initial sampling prior to applymg :
waste. Therefore, one-time application of wastes can occur on third party fields w1t11 no way to
‘determme if the appheahon rates are W1th111 the required limits." :

Response 21

The ED agrecs that the permit language should be modlﬁed to make it clear that initial sampling
is required .on third-party fields. In response to the comment, Section VILA.9.(b)(1) was
mod1ﬁed and now reads: . - e

Initial Samplmg Before commencmg manure sludge or wastewater appllcatlon to LMUs
or third-party fields the permittee shall have at least one representative soil sample from.
each of the LMUs or th1rd—party ﬁelds collected. and analyzed according to the followmg
procedures. 3 S o :

Y

: Comment 22:

Waoo states the meanmg of the phlase not exceed the erogen apphoatlon rate” at pfxragI aph ‘
VILA. 8(e)(4)(1)(C) of the draft permit is-unclear. The term “nitrogen application rate” is not.
defined in the permit or in 30 TAC, Chapter 321. To impose the appropriate limitation and to-
make the permit consistent with the remainder of the pemnt Waco recommends this plnase be
: Ieplaced with “not to exoeed the 111tro gen crop removal rate.” :

Response 22

The ED dechnes to make th1s change because 30 TAC § 321 42(1)(5)(A) requires that land
application occur in accordance with the NRCS Practice Standard Code 590. This standard
- expresses the limit for nitrogen application adequately. Unless otherwise limited, the nitrogen

application rate will be limited to the crop nitro gen requuement in the NRCS P1aot1oe Standard
Code 590 :

7 See "An Implementation Plan for Soluble Reactive Phosphoms in the North Bosque Watershed," Decembel 2002,
page 39:
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V Cbmment 2‘3: "

Waco requests revision to the plOVlSlOl’lS applicable to third party fields at paragraphs
VILA.8(e)(5)(D) and (E) to ensure plotectlons apply when the measured soil phosphorus levels
equals values of 50, 51, 150, and 151 ppm. Waco comments that the ED should include
language that makes 1t clea1 that 1equn ements apply when a value is less than or equal to each of

these values.

: Response 23:

The ED partially agrees with the comment and modifies the following sections of the draft
permit to better define the nitrogen application rate and clarify that the ranges include 50, 150, -
and 200 ppm. Part VILA. 8(e)(5)()(C) of the draft pemut now reads:

Land application rates shall not exceed the crop nitrogen requnement when soil
phosphorus concentrations in zone 1 -(0-6 inch incorporated; 0-2 or 2-6 inch not
- incorporated) depth is less than or equal to SO ppm phosphorus :

Part VII. A 8(e)(5)(1)(D) of the draft permlt now readS‘

Land application rates shall not exceed two times the phosphorus crop removal rate, not
to exceed the.crop nitrogen 1equ1rement when soil phosphorus concentrations in zone 1
(0-6 inch incorporated; 0-2 or 2-6 inch not incorporated) depth is g1c—:ater than 50 ppm
phosphorus and less than or equal to 150 ppm phosphorus. -

Part VILA. 8(6)’(5)(1)(]3) of the draft permit now reads:

Land application rates shall not exceed one times the phosphorus crop removal rate, not
" to exceed the crop nitrogen requirement, when soil phosphorus concentrations in zone 1
(0-6 inch incorporated; 0-2 or 2-6 inch not incorporated) depth is greater than 150 ppm
phosphoms and less than or equal to 200 ppm phosphorus.

Comment 24:

Waco requests revision to the provisions 1pphcable to third party fields at paragraphs
VILA.8(e)(5)(1)(D) and (E) to make it clear that the application rate cannot exceed the annual
nitrogen crop removal rate where that value is more restrictive. Waco also requests that
language be added to those sections to make it clear when the requirements of NRCS Code 590
are more strict than the requirements in VILA.8(e)(5)(1)(C)-(E), then NRCS Code 590 should

apply.
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Response 24:

The ED declines to make this change because 30 TAC § 321.42(1)(5)(A) requires that land
application occur consistent with the NRCS Practice Standard Code 590. This -standard
expresses the limit for nitrogen application adequately. Unless otherwise limited, the nitrogen
application rate will be limited to the crop nitro gen, 1equn ement in the NRCS Pr actice Standard
Code 590. Also, see Response #22. ~ :

Comment 25:;

‘Waco comments that NUPs (when soil phosphorus exceeds 200 ppm) and NMPs should be
required for each third party fields and submitted and reviewed during the permit application
process. S

Rés_p onse 25:

The draft permit limits application on third party fields based on soil test phosphorus levels. A
NUP would not be required for, a third party field that reaches or exceeds 200 ppm or more of
phosphoms because at that level land ‘application must cease. The apphcahon limitations on
third party fields are consistent with the NRCS Practice Standard Code 590. Similar to an NMP,
as soil phosphorus levels increase on third party fields, the Applicant will have to reduce waste
application rates in order to continue land applying on those ficlds and to prevent those ﬁelds .
from exceeding 200 ppm of phosphorus :

Comment 26

Waco 1oquests that Section VII. 8(6)(5) of the dxaft permit be revised to include a 1equnement
that records of crops and crop yields be submitted to TCEQ. Otherwise, the phosphorus crop- '
~removal rates cannot be calculated and comphanoe with  the phosphorus apphc'tmon 1a1:e
limitations cannot be determined.

| Response 26

Record keeping 1equ1remonts at 30 TAC § 321 46(d)(8)(i) state the -actual yield of each
harvested crop must be recorded on a monthly basis, The information is available to the ED
during field investigations and in the annual report sublmtted to the ED. Crop removal rates are
based on yields when the NMP software is used.

Comment 27:
Waco comments that the NMP only addresses the ﬁ1st yoar of the permit term and states that the

NMP should be prepared so that it shows the impact of all nutnent managcment 1ssues over the
five year term and Whethm the operation is sustainable.
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Response 27:

__30.TAC.§ 321.36(d)(2).states the operator shall create and maintain_a_site-specific NMP along...

with documentation of implementation. 30 TAC § 321. 36(e) and (g), require annual sampling
and the NMP must be updated to modify apphcatlon amounts based on soil testing and
wastewater/manure/slurry. testing. Because the NMP is likely to change each year based on site
specific sampling results an NMP for the term of the permit would not be relevant. The updated
NMP is kept in the PPP and available during field investigations.

Comment 28:

Waco notes that Section X.F. of the draft permit requires the Applicant to install and maintain
buffers according to NRCS standards. Waco notes that NRCS has practice standards for “filter
strips,” but not for “vegetative buffers.” Therefore, TCEQ should include a definition for
“vegetative buffers” in the permit or require that they meet the same standard as “filter stnps

NRCS Code 393.

Response 28:

Although not defined by TCEQ rules, vegetative buffers are commonly understood to mean .
vegetation that reduces shock due to contact. NRCS Practice Code 393 refers to Practice Code “
391, Riparian Forest Buffer. Riparian forest buffers are areas predominantly in trees and/or
shrubs located adjacent to an up- -gradient from watercourses or water bodies. One of the
pmposes of a riparian forest buffer is to reduce excess amounts of sediments, organic material,
nutrients and pesticides in surface runoff. This purpose is the same as that performed by
vegetative filter strips according to NRCS Practice Code 393.

'Comment 29:

Waco states that the requirement for “temporary filter strips” in Section X.F is amblguous For
example, LMUs #4 and #5 have a requirement for 100 feet of vegetative buffer, 33 feet of filter
strip, and an additional temporary filter strip of 150 feet. Waco comments that this seems to
indicate a need for 100 feet of vegetative buffer and 183 feet of filter strip during the
“temporary” period. However, this conflicts with the map in Attachment B of the permit and the
footnote is unclear since two of the LMUs have different permanent filter strip requirements (the
foot note simply reads “133 to 150 feet total.” Waco comments 1hat cither the map or Section

X.F be changed.

Response 29: .

The following is an excerpt from an NRCS letter to the Applicant dated December 19, 2006,° It
demonstrates that using the Revised Universal Soil Loss Equation version 2 (RUSLE 2) provides

¥ The Applicant provided this documentation as part of their plan to manage nutrients.
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the equivalent p10tect1011 of a temporary filter strip for cropland with the final ﬁltel strip on the
LMUs when converted to permanent grass on f.he LMUs in queshon

. ,I“ol LMU 4 the sodunont de11ve1y once estabhshed 1r1 pemlanent gmss in the soenauo
allowed by the TCEQ rule, is 0.29 tong/acre/yeat accordmg to, RUSLE2, the NRCS
approved soil erosion model, The sediment delivery if left in elophnd with contour

~ buffer strips (assuming uniform. slopes) and with the phnned filter st11ps is 0.22

 tons/acre/year. These 2 numbers are very similar. If left in cropland, sunply extending
the filter strip to a total of 150 feet reduced sediment delivery to exactly what is estimated
for the permanent grassed scenario (0. 29 tons/acre/year), Wh1ch is acceptable by thc rule.

- I feel that this is the best opuon

Fm LMU #5, the same scenario exists, The sednnent del1very for estab]lshed permanent glass is
0.15 tons/acre/year. Fot cropland with contour buffer strips (assummg uniform slopes) and with
- the planned filter strips, the sediment delivery is 0.20 tons/acre/year.  Allowing for cropland
ploducuon to continue, but with extending the filter strip to a total of 150 feet, the sediment
delivery is 0.16 tons/acre/year. The filter strip is an extension of the buffe1 in LMU #4 and'
Should be left the same width for plantmg purposes. ‘ o

Commen‘tBO: .

Waco comments that it is not clear where.the measurement of the vegetative buffers and filter
strips begin in relation to the stream bed. . Waco states that the language should specify that
measurement is from the banks of the stream, not the centerline and the Apphcant should be
required to mark the boundzuy between 1he application area and the buffer m orde1 to allow

adequate enforcement. - '

Response 30:

Filter strips,” vegetatwe buffers, and riparian. forest buffers are, by definition, vegetated strip
flow lengths. These vegetated strips can only exist as close as the normal water line or at the top
of the bank.'® The Applicant has to maintain the distance from where the vegetation can be
established. F1e1d marking of Jand application areas is not 1equ11ed by the 1egulat10ns An'
adequate comphanoe doteimmauon can be made Wﬁhout 1equ1rmg ma1k1ng of buffer w1dths

Comment 31:

Dr. Lake Dav1s and Lonnie Davis commented that they were oonoemed about ﬂy control at the
dairy. :

? Filter strips are an area of herbaceous vegetation.
' Per Practice Standard Code 391.
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Response 31:

The CAFO rules in 30 TAC, Chapter 321 are des1gned to require facilities to operate in such a

manner as to prevent the creation of nuisance conditions. All waste, mcludmg manure, litter,
bedding, feed waste and any water contaminatéd by waste must be collected, stored, treated, and
used in compliance with BMPs for handling waste pursuant to their PPP. Fly control should be a
component of those BMPs where appropriate. Also, if the Applicant creates a nuisance
condition, 30 TAC § 321.43()(1)(B) states the operator must take the necessary action to
identify and abate any nuisance condition that occurs as soon as practicable or as specified by the

ED.

If concerned about potential nuisance conditions, the pubhc may contact TCEQ’S Dallas/Fort
“Worth Region Office at 817-588-5800, TCEQ’s Stephenville Special Project Office at 1-800-
687-7078, or the statewide toll-free number at 1-888-777-3186. Additionally, you may file a
complaint on line at http://www.tnrcc.state.tx.us/complaints/index.cfm. TCEQ's regional staff .
investigates public complaints and the agency takes appropriate enforcement action if the
investigator documents a violation. Finally, the draft permit does not limit the ability to use
common law remedies for trespass nuisance, or other causes of action in response to activities
that may or actually do result in injury or adverse effects on human hedlth or welfare, animal life,
vegetation, or property, or that may or actually do interfere with the norma] use and enj oyment of

animal 11fe vegetation, or property )

The following changes were made to the.draﬁ permit in response to comments:
Section VII.A.8'.,(a) was changed and now reads: .

Nutrient Management Plan (NMP) Required. The certified NMP dated July 24, 2007
shall be implemented upon issuance of this permit. The plan shall be updated as
appropriate or at a minimum of annually according to NRCS guidance for Practice
Standard 590. The operator shall make available to the executive director, upon request a
Copy of the site specific NMP and documentation of the implementation.

Section VILA.8(e)(5)(1)(C) of the draft permit was changed to state '

Land application rates shall not exceed the crop nitrogen leqmremen‘c when soil
phosphorus concentrations in zone 1 (0-6 inch incorporated; 0-2 or 2-6 inch not
incorporated) depth is less than or equal to 50 ppm phosphorus.

Section VILA.8(e)(5)(i)(D) of the draft p‘ermit was changed to state:

Land application rates shall not exceed two times the phosphorus crop removal rate, not
to exceed the crop nitrogen requirement, when soil phosphorus concentrations in zone 1
(0-6 inch incorporated; 0-2 or 2-6 inch not incorporated) depth is greater than 50 ppm
phosphorus and Iess than or equal to 150 ppm phosphorus.
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Section VILA.8(e)(5)()(E) of the draft permit was changed to state:

Land ’Lpphoatlon rates shall not exceed one times the phosphorus crop removal rate, not
- to exceed the crop nitrogen requirement, when soil phosphorus concentrations in zone 1
(O 6 mch 111oorporated 0-2 or 2-6.inch not 1ncorpo1ated) depth is gleqter tlnn 150 ppm,
phoqpho1 us and less thzm or equal to 200 ppm phosphm us.

‘Secuon VIL A 9. (b)( 1) was ohanged to:

Imtlal Samphng Bcfme commenclng manure sludge or Wastewate1 apphcatlon to LMUs
or third-party fields the permittee shall have at least one representative soil sample from
~each of the LMUs or third-party fields collected and analyzed accordmg to the followmq
plocedm es. : , S

‘Réspebtﬂ‘llly submitted,

Texas Commission on Environmental Quality

| ’Gleim Slianlde
Executive Director

Robert Martinez, Director
Environmental Law Division.

»,By /ﬁ——\/f/

, Robert Brush
Environmental Law DlVlSIOll
State Bar No, 00788772 . -
Representing the EXECUTIVE DIRECTOR of the -
Texas Commission on Envir: onmental Quality.
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CERTIFICATE OF SERVICE

I-certify-that-on-August- 9,-2007-the-“Executive-Director's-Response-to-Public _—
Comments” for Permit No.WQ0004108000 was filed with the Texas C01m1113510n on
Environmental Quality’s Office of Clnef Clerk

e w
Robert D. Brush, Staff Attorney
Environmental Law Division

State Bar No. 00788772
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Compliance History

CNB02622854 KEUNING, OENE . Classification: AVERAGE

Customer/Respondent/Owner-Operator: Rating: 32.11

Regulated Entity: RN102004272 OKEE DAIRY Classification: AVERAGE Site Rating: 32.11

ID Number(s): WASTEWATER AGRICULTURE PERMIT WQ0004108000
WASTEWATER AGRICULTURE PERMIT WQ0004108000

. WASTEWATER AGRICULTURE PERMIT TX0128619

Location: 4745 COUNTY ROAD 207, HICO, TX, 76457 Rating Date: 9/1/2007 Repeat Violator: NO

TCEQ Region: REGION 09 - WACO

Date Compliance History Prepared: December 27, 2007

Agency Decision Requiring Compliance History: Enforcement

Compliance Period;

September 14, 2001 to December 27, 2007

TCEQ Staff Member to Contact for Additional Information Regarding this Compliance History

Name: N/A Phone: N/A
Site Compliance History Components
- 1. Has the site been in existence and/or operation for the full five year compliance beriod? Yes
2. Has there been a (known) chénge in ownership of the site during the compliance period? No
3. If Yes, who is the current owner? ' . N/A
4. if Yes, who was/were the prior owner(s)? N/A
5. When did the change(s) in ownership occur? ' N/A
Components (Multimedia) for the Site : ,
A Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.
Effective Date: 12/20/2002 ADMINORDER 2001-1522-AGR-E

Classification: Moderate
Citation: 30 TAC Chapter 305, SubChapter F 305.125(1)
30 TAC Chapter 305, SubChapter F 305.125(5)
30 TAC Chapter 321, SubChapter B 321 31(a)
TWC Chapter 26 26.121
Rgmt Prov: PC V PERMIT
Description: Failed to prevent an unauthorized discharge of wastewater from a retention structure into an
unnamed tributary of a river that ultimately flows into the Brazos River.,
Classification: Moderate
Citation: 30 TAC Chapter 305, SubChapter F 305.125(1)
30 TAC Chapter 321, SubChapter B 321.42
Rgmt Prov: VI(B)(4) PERMIT
Description: Failed to notify the Executive Director of the TCEQ in writing of an unauthorized discharge of
waste water.

Effective Date: 07/21/2003 ADMINORDER 2002-1364-AGR-E

Classification: Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321.31(a)

30 TAC Chapter 321, SubChapter B 321.39(f)(19)(A)

TWC Chapter 26 26.121
Rgmt Prov: V1.6 Attach D4 PERMIT
Description: Failure to prevent the discharge or drainage of irrigated wastewater into waters in the State,
Classification: Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321.39(f)(19)(C)

30 TAC Chapter 321, SubChapter B 321.39(f)(19)(D)
Description: Allowed irrigation with wastewater when the ground was saturated and failed to manage
irrigation practices so as to reduce or minimize ponding or puddling of wastewater on the site and pollution
of waters in the state.
Classification: Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321.39(f)(19)(F)
Rgmt Prov; VI1.6 Attach D5 PERMIT
Description: Failure to maintain the control berm on the east side of irrigation field No. 2° to insure ability to
fully comply with the terms of Ch 321, Subchapter B, and the Pollution Prevention Plan submitted and
approved with the application for WQ Permit.



N/A

Sites Outside of Texas

N/A

Any criminal convictions of the state of Texas and the federal government. -

N/A
C. Chronic excessive emissions events. e
N/A G
D. The approval dates of investigations. (CCEDS Inv. Track. No.)
‘ 1 03/12/2002  (IE0018219001001 Lo
‘ 2 06/25/2002  (830) . SO
‘ 3 06/28/2002  (3818) -
" 4 '08/22/2002  (7125) "
5 06/20/2003- - (114949) .
6 08/20/2003 (148966)
7 03/31/2004  (262838)
8 08/19/2005 (405009)
9. 03/20/2006 (453167)
10 09/29/2006 (431192)
11 - 11/10/2006 (516031)
12 07/16/2007  (567680)
13 11/09/2007 (594717)
E. Written notices of violations (NOV). (CCEDS Inv. Track. No. )
Date: 05/01/2002  (830) .' :
Self Report? NO L Classification:* - Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321,39(f)(19)(F)
Description: THE WASTE STORAGE POND WAS ABOVE THE REQUIRED 24-HR 25 YR
RAINFALL CAPACITY.
Date: 08/09/2002  (7125)
Self Report? NO ‘ Classification: ~Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321.42(e) l
Description: Construction without authorization or notification of a retention storage pond
Self Report?  NO ) Classification: Moder’ate ;
Citation: 30 TAC Chapter 321 SubChapter B 321, 39(f (10)(C) 7
Description: Failure to submit requured testing requirements for retention pond.
Self Report? NO Classiﬂcation: Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321.42(j)
Description: Failure to submit required data, documents, and p[ans to match site plan on'’ the
- Permit
Date: 02/23/2004  (262838) : ‘
Self Report? NO ' : Classification:  Minor
Citation: * 30 TAC Chapter 321, SubChapter B 321.39(f)(16)(A)
Description: Failure to provide site specific doucmentation that-no signlficant hydrologlc
' connection exists between the contamed wastewater and the waters in the state .
Date: 03/17/2006 (453167) . : !
Self Report? NO ' Classification" Moclerate
Citation: 30 TAC Chapter 321, SubChapter B 321.33(p)
Description: - .. Failure of the Regulated Entity holding a current authorization, to obtain an
amendment prior to making ‘any modification which would cause a substantial
change to the site plan or buffer distances. ; 321.33(P) 30 TAC Chapter 321,
Subchapter B
F. Environmental audits.
N/A
G. Type of environmental management systems (EMSs).
N/A oo P
H. Voluntary on-site compliance assessment dates.
N/A
I Participationv in a voluntary pollution reduction program. y
N/A
J. Early compliance.
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