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Enclosed for filing is the Public Interest Counsel’s Responsé to Hearing Requests in the above-
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TCEQ DOCKET NO. 2007-1522-IWD

TRI-B INDUSTRIAL PARTNERS, L.P. § BEFORE THE :
PERMIT NO. WQ0004800000 - § TEXAS COMMISSION ON

EL PASO COUNTY § ENVIRONMENTAL QUALITY

OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO HEARING REQUESTS

To the members of the Texas Commission on Environmental Quality:

The Office of Public Interest Counsel (OPIC) of the Texas Commission on
Environmentai Quality (TCEQ or the “Commission”) files this response to her;\ring requests.
L Introduction

On July 11, 2006, Tri-B Industrial Partners, L.P. (“Tri-B” or the “Applicant”) appliéd to
the TCEQ for a new Texas Land Application Permit (TLAP). This permit would authorize the
disposal of truck wash water in an evaporation pond. Tri-B’s truck wash facility includes an
existing impoundment, but this impoundment, as currently constructed, 1s not approved for
wastewater disposal under TCEQ rules. The Applicant’s facility is located adjacent to I-10, near
the Cities of Socorro and Clint, in El Paso County. The application Was declared
administratively complete September 27, 2006. Tri-B published the first notice on October 26,
2006 in the £/ Paso Times, and on November 2, 2006 in £/ Paso y Mas. The second newspaper
notice was published in the same newspapers on April 1-8, 2007 and April 21, 2007, respectively.
The Executive Diréctor’s (ED) Response to Comments (RTC). was filed August 10, 2007. The
RTC was mailed out on August 20, 2007, and the hearing request period closed on September
19, 2007.

The agency received timely hearing requests from Nikki Boutwell, Ed Chavez, Don

Peterson, Todd Peterson, Debbie Stowell, Ira Sullivan, and Lee Thompson, Jr. 1



II.  Applicable Law |

This application was declared administratively complete after September 1, 1999, and is
therefore eubj ectto ’Fhe iarocedurﬂ -requirements adopted pursuanf to House Bill 801 (76th‘ Leg, :
1999). ﬁ

Under Title 30, Texas Administfative Code (TAC) § 55.201(d), a hearing request must
substantlally comply with the followmg

(1) give the name address, daytlme telephone number, and, where p0531ble fax |
number of the person who files the request; - ‘ , ;

(2) - identify the person's personal justiciable interest affected by the application, - .. -
including a brief, but specific, written statement explaining in plain language the
requestor's location and distance relative to the proposed facility or activity that is :
the subject of the application and how and why the requestor believes he or she

. will be adversely affected by the proposed facility or activity in a-manner not
common to members of the general public;

3) request a contested case hearing;

4 list all relevant and material disputed issues of fact that were raised during the
public comment period and that are the basis of the hearing request. To facilitate
the commission’s determination of the number and scope of issues to be referred
to hearing, the requestor should, to the extent possible, specify any of the -
executive director’s responses to comments that the requestor disputes and the
factual basis of the dispute and list any disputed issues of law or policy; and -

(5)  provide any other information specified in the public notice of application.

Under 30 TAC § 55.203(a), an affected person is one who has-a personal justiciable

interest related to a legal right, duty, privilege, powef,. or economic interest affected by the -
application. An interest common to members of the general public does not qualify as a personal

justiciable interest. Section 55.203(c) provides relevant factors to be considered in determining

whether a person is affected. These factors include:
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(4)

(5)

(6)

whether the interest claimed is one protected by the law under which the
application will be considered;

distance restriction or other limitations imposed by law on the affected interest;

whether a reasonable relationship exists between the interest claimed and the
activity regulated; ‘

likely impact of the regulated activity on the health, safety, and use of property of
the person;

likely impact of the regulated activity on use of the impacted natural resource by
the person; and

for governmental entities, their statutory authority over or interest in the issues
relevant to the application.

Under 30 TAC § 55.211(c)(2), a hearing request made by an affected person shall be

granted if the request:

(A)

(B)
(©
D)

raises disputed issues of fact that were raised during the comment period, that
were not withdrawn by the commenter by filing a withdrawal letter with the chief
clerk prior to the filing of the executive director’s response to comment, and that
are relevant and material to the commission’s decision on the application;

is timely filed with the chief clerk;

is pursuant to a right to hearing authorized by law; and

complies with the requirements of § 55.201.

III.  Analysis

A.

Hearing Requests

The seven hearing requests were submitted using a single letter which includes the names

of all seven requestors. Therefore, this analysis applies to each of the seven requestors.

The hearing requestors are concerned that stormwater runoff from the Applicant’s dirt lot

above the evaporation pond could cause an overflow of the pond into the arroyo. They are also

concerned that any accidental runoff from the evaporation pond will contaminate the arroyo and



the properties below. The hearing requestors state that natural erosion will cause the arroyo to

move closer to the evaporatron pond, thus 1 1ncreasmg the I‘lSk that wastewater w1ll run into the

arroyo. The requestors also believe that due to the depth of the stormwater runoff in the arroyo

a berm around the evaporation pond Would be useless. Additionally, the requestors state that

they all own property downstream from the proposed evaporation pond and they are concerned

that runoff water from the pond would be hazardous and detrimental to crops, livestock and

' personal property | In eonclusmn the hearing requestors state that other locatlons on the Tri-B
propertj‘/ would have less chance of causing damage to the properties located below, and they ask
that a new site be considered. | |

| B.  Affected Person

An affected person is defined as one who has a personal justiciable interest related to a
legal right duty, privilege, power, or economic interest affected by the apphcation 30 TAC §
55.203(a). The requestors assett that they all own property downstream from the proposed
evaporation pond. According to a map (attached hereto) prepared by the ED’s staff, the
requestors’ properties are within one mile of the evaporation pond. OPlC recognizes that the
proposed permit does not authorize a discharge of pollutants However, the requestors are
concerned that any accrdental runoff from the pond will travel down the arroyo running thiough
or adjacent to their properties and negatively impact their properties.

Using the 30 TAC § 55.203(c) factors to be considered in deterrnininé whether a person
is affected, OPIC finds that the /hearing reduestors’ stated interest in the impact of water quality
on their properties is an interest protected by the laws under Whiclrtliis applioation is being
considered. (iiven the requestors’ kprox‘imity to the evaporation pond,‘OPIC_ also finds that a

reasonable relationship e?d‘sts between the requestors’ claimed interest and the regulation of the



evaporation pond. Therefore, OPIC finds that all seven hearing requestors qualify as affected

persons.

C.

Relevant and Material Issues

To be granted, a hearing request must be timely ﬁied, made by an affected person, and

raise disputed issues of fact which are relevant and material to the Commission’s decision on an

application. 30 TAC § 55.211(c). The hearing requestors dispute the following issues, which

were raised during the public comment period and have not been withdrawn:

(D

(2)

®)

Tri-B has failed to maintain its property for proper runoff in the past. This issue
concerns the Applicant’s compliance history, and under Texas Water Code
§5.754, the Commission must consider the cofnpliance history of a regulated
entity when determinin g whether to grant the fegulated entity’s application for a
permit. Therefore, this issue is relevant and material to the Commission’s
decision on the application.

The evaporation pond is located too close to the arroyo, creating the potential for
wastewater to flow into the arroyo, and other locations for the pond would have
less chance of causing damage to the properties located downstream. The siting
of the evaporation pond is regulated using 30 TAC § 309.13. This issue is
therefore relevant and material to the Commission’s decision on the application.
The berm around the evaporation pond will not prevent floodwater from entering
the evaporation pond. The construction of the evaporation pond and the
associated berm involves design criteria found in 30 TAC Chapter 317. This
issue 1s therefore‘relevant and material to the Commission’s decision on the

application.



IV.  Conclusion

Having found that all seven hearing requestors qualify as affected persons who have
raised relevant and material issues, OPIC respectfully recommends that tl1e-Commission grant
the hearing requests of Nikki Boutwell, Ed Chavez, Don Peterson, Todd Peterson, Debbie
Stowell, Ira Sullivan, and Lee Thompson, Jt.

OPIC _furth;*,r recommends that the following issues be referred to the State Office of
Administrative Hearings for a contested, case hearing;

(1) Does the Applicant’s compliance history warrant denial of the permit? .
) Will thé location of the evaporation pond be protective of water quality and
~downstream property?
(3).,  Will the berm around the evaporation pond prevent floodwater from entering the
. evaporation pond? | |

OPIC recommends a duration of nine months for the contested case hearing.

| Respecffully submitted, |

Blas J. Céy, Ir.

_ - Public Interest Counsel
: Z
By /;/ZM// Ny >
: . Garteft Arthur ' ‘

Assistant Public Interest Counsel
State Bar No. 24006771

P.O. Box 13087, MC 103
Austin, Texas 78711

phone: (512) 239-5757

fax:  (512)239-6377



CERTIFICATE OF SERVICE
I hereby certify that on January 18, 2008, the original and eleven true and correct copies

of the foregoing document were filed with the TCEQ Chief Clerk, and copies were served to all
parties listed on the attached mailing list via hand delivery, facsimile transmission, inter-agency

mail, or by deposit in the U.S. Mail.
i

« Garrétt Arthur




TRI-B INDUSTRIAL PARTNERS, L.P.
TCEQ DOCKET NO. 2007-1522-IWD

FOR THE APPLICANT:
Dirk Eggleston

‘Tri-B Industrial Partners, L.P.
P.O.Box 1150

Clint, Texas 79836-1150

Tel: (219) 987-7787

Fax: (219) 987-8282 -

Michael Mears, E.LT.
Enviro-Ag Engineering, Inc.
3404 Airway Boulevard
Amarillo, Texas 79118-1538
Tel: (806) 353-6123

Fax: (806) 353-4132

FOR THE EXECUTIVE DIRECTOR:

Tim Reidy, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Melinda Luxemburg, Technical Staff
Texas Commission on Environmental Quality
Water Quality Division, MC-148

- P.O.Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-4541
Fax: (512)239-4114

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

Na T aTy &
Ms. LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

REQUESTERS:
Nikki Boutwell

12308 Mankato Rd.
Clint, Texas 79836-4811

Ed Chavez
12317 Mankato Rd.
Clint, Texas 79836

Doh Peterson
12284 Mankato Rd.
Clint, Texas 79836-4800

Todd Peterson -
12284 Mankato Rd.
Clint, Texas 79836-4800

Debbie Stowell
12308 Mankato Rd.
Clint, Texas 79836-4811

Tra J. Sullivan
12324 Mankato Rd.
Clint, Texas 79836

Lee Thompson,er.
12255 Mankato Rd.
Clint, Texas 79836-4800



Tri-B Industrial Partners, L.P.
TCEQ Permit No. WQ0004800000
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second inset map represents the location of El Paso County in the State
of Texas; El Paso County is shaded in yellow with a red outline,
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Texas Commission on Environmental Quality
GIS Team (Mail Code 197)

P.O. Box 13087

Austin, Texas 78711-3087

October 25, 2007
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Projection: Texas Statewide Mapping System
(TSMS

Scale 1:18,392

Source: This map was requested by TCEQ's Office
of Legal Services (OLS). The location of the facility
was provided by OLS. The property boundaries
depicted were manually digitized and approximated
(survey data not available) using paper maps provided
by OLS. OLS obtained the site location information
and the requestor information from the applicant.
Hearing Requestor addresses were geocoded using
GDT Streets 2006-2007 geodatabase technology.

The counties are GDT 2000 Line Data (1:100,000).
The imagery in this map are georeferenced aerial
photographs called Digital Orthophoto Quarter
Quadrangles (DOQQs) which were obtained in 2004
from the National Agricultural Imagery Program
(NATP), U.S. Department of Agriculture. This color-
infrared (CIR) imagery has a one-meter pixel
resolution. The DOQQs used are Clint and Clint NW.

Land Owners Adjacent to Proposed Facility:

(1) Bos-Bouma Investments, LTD
(2) Lower Valley Water District
(3) PRI Properties

(4) Lettunich Development

(5) Teresa Dominguez

(6) LeeJr. and Joyce A. Thompson
(7) LeeJr. and Joyce A. Thompson
(8) Daniel G. and Laura D. Lopez
(9) Gabino S. Valenciano

(10) Vincent Sanchez

(11) Gloria Elliot

(12) Equity Trust Company

(13) Betty J. Leach

‘This map was generated by the Information Resources
Division of the Texas Commission on Environmental
Quality. This map was not generated by a licensed
surveyor, and is intended for illustrative purposes only.
No claims are made to the accuracy or completeness
of the data or to its suitability for a particular use. For
more information concerning this map, contact the
Information Resource Division at (512) 239-0800.
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