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November 12, 2007 - _ €, ™
Ms. Ladonna Castenuela V14 FACSIMILE AND FED-EX

Office of the Chief Clerk, MC-105

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

Re:  Response to Contested Case Hearing Request of Ms. Lin Neese on the
Application of Gray Utility Service, LLC for TPDES Permit No.
WQ0014728001, Docket Number 2007-2723-MWD

M5

Dear Ms. Castenuela:

Enclosed please find an original and eleven (11) copies of the Applicant’s Response to
Ms. Lin Neese’s Request for a Contested Case Hearing for TPDES Permut No. WQ0014728001.

Should you have any questions, feel free to contact me at (713) 276-7678,

Adi Eckel Vincent

ce: Mailing List
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TCEQ DOCKET NO. 2007-2723- MWD L

IN THE MATTER OF THE § BEFORE THE L, =
APPLICATION OF GRAY 8 TEXAS COMMISSION oG,
UTILITY SERVICE, LLC FOR TPDES § ENVIRONMENTAL @y@gy
PERMIT NO. WQ0014728001 § : o

APPLICANT’S RESPONSE TO REOUEST FOR HEARING {1

TO THE HONORABLE MEMBERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW, Gray Utility Service, LLC (“Applicant”)_aud ﬁles this ’Rcsp'onse’t()

Request for Hearing in the above-referenced matter, and would resi)ec,tfully show the following:
L. INTRODUCTION - !

Apphcant applied to the Texas Commlssmn on Environmental Quality (“TCEQ”) for a
new Texas Pollutant Discharge Ehmmation System (TPDES) Pcrmit No. WQ0014728001 to
authorizé the discharge of treaiedﬁ domestic wastewater at the daily average flow of 99,000
gallons per day. The T CBQ rccmvcd this apphoanon, conducted its technical review, and a draft
pcmut was pre'pared and subxmttcd on Novcmber 9, 2006 (the “Permit”). Thc TCEQ Nouce of
Apphcatlon and Prclnnmary Decision for TPDES Permit for Mumclpal Wastewatcr for the
Penmt was pubhshcd on January 25, 2007. At this time, the 30-day publioicommcnt peniod for
the Permit began. Mary Carter, on behalf of Ms. Lm Neese ( ‘Protestant”), tlmcly submxtted
comments and a request for hearing in a letter dated February 22,2007, Thc 30-day comment
period closed February 26, 2007, and the TCEQ Office of the Chief Clerk maxled the Executiv::
Director’s Response to Final Comment on Jﬁly 23,2007 (“Execufivc Director’s Rasponse").

Protestant filed a timely request for a contested case hearing on August 22, 2007,
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1L REQUIREMENTS OF APPLICABLE LAW

Under applicable statutory and regulatory requirements, a person or entity requesting a
hearing must file the request in writing with the chief clerk no later than 30 days after the chief
clerk’s transmittal of the executive director’s response to comments.' The request must (1) give
the name, address, daytime telephone number, and, where possible, fax number of the person.
who files the request; (2) identify the requestor’s personal justiciable interest affected by the
application showing why the requestor is an “affected person” who may be adversely affect by
the proposed facility or activity in a manner not comumon to members of the general public; (3)
request a contested case hearing; (4) list all relevant and material disputed issues of act that were
raised during the comment period that are the basis of the hearing request; and (5) provide any
other information specified in the public notice of application.”

Under 30 TAC § 55.203(a), an affected person is “one who has a personal justiciable
interest related to a legal right, duty, privilege, power, or economic interest affected by the
application. An interest common to members of the general public does not qualify as a personal
justiciable interest.” This section also provides six, non-exclusive factors that will be considered
‘when determining whether a person is affected. These include:

(1) whetber the interest claimed is one protected by the law under which the application

will be considered;

(2) distance restrictions or other limitations imposed by law on the affected interest;

(3) whether a reasonable relationship exists between the interest claimed and the activity

repulated;

(4) likely impact of the regulated activity on the health and safety of the person, and on

the use of property of the person;
(5) likely impact of the regulated activity on use of the impacted natural resource by the
person; and ’

(6) for governmenta) entities, their statutory authority over or interest in the issues
relevant to the application.’

! 30 Texas Administrative Code (“TAC”) § 55.201(a), (c) (2006).
? See 30 TAC § 55.201(d).
3 See 30 TAC § 55.203(c).
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The Comrmsswn w111 grant an affeote:d person § t1mcly hcmmg rcqucst if: (1) the request
is madc pursuant to a nght toa heanng authonzcd by law and (2) the requesz‘ raises chsputed
tssues of fact that were razsed durmg the comment penoa’ and that are relevant and mater;al to
the Comrmsmon 8 dccxsxon on the apphcanon

| Responses to. hearmg requcsts must undcr 30 TAC § 55. 209(e), gpemﬁcaﬂy address.
| (1) whether the Requestor is an affectcd person,

(2) which issues raised in the hearing request are disputed;

(3) whether the dispute involves questions of fact or law;

(4) whether this issue were raised during the public comment period;

(5) whether the hearing request is based on issues raised solely in a public conument
withdrawn by the commenter in writing by filing a withdrawal letter to the chief clerk
prior to the filing of the Execative Director’s Response to Comment;

(6) whether the issues are relevant and material to the decision on the apphcahon and

(7) a maximum expected duration for the contested case hearing.

148 RESPONSE TO PROTESTANT’S REQUEST .

A. Protestant Is Not an Affected Person.

Pmtcstant makcs a few rcferences to her connection to thc wastcwatcr treatment facility
prOposed in the Permit in oxder to be classified as “affected ” Protcstant argues har C()DﬂCCtIOD to

 the Penmt actmty is that some of the dlsoharge will cross her propcxty and no pemussxon has
been glven ‘However, whcther or not permission has been pranted for certam access rou‘res is
not a fact that suppoxts a ﬁndmg one way oF the other of affected person status (and ay dlscussed
more fully below not a fact that can be taken into consxderatmn here). Rather, there must be

particular facts raised to support a ﬁndmg of “affected person.” Speclﬁca ly, thcre must be

information provided in the Request that there will be adverse. cﬁcots to hcalth safety or use of

) S’ee 30 TAC § 55.211(c). ' '
® See Protostant’s Request for Contested Case Hearing; notc, the TCEQ does not address issues of property nghts
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the property or person as requircd by 30 TAC 55.203 _(c).6 As noted above, there must be some
showing of harm to person or property. Protestant has not presented a personal justiciable
interest as required and therefore can not be classified as an affected person.

B. Issues Raised by Protestant in the Hearing Request.

1. No permission has been granted to access the discharge route on Protestant’s
property.

The Protestant raises concerns regarding the discharge route and whether Applicant has
access to that proposed route. The proposed discharge route is not a relevant and material issue
that Protestant can raise in a contested case hearing request. The Applicant may, at ity discretion,
and subject to meeting TPDES legal requirements, choose any discharge route. Further, the
TCEQ may, and frequently does, issue permits subject to any other required authonzation and
subject to obtaining any property interests that may be rcquire:d,7 It is the burden of the
Applicant to obtain any property authorizations needed, and TCEQ does not handle issues of
property rights nor does the Permit vest any such rights (as noted m the Executive Director’s
Response). As such, the issue of the proposed discharge route is one of law and policy, not fact,
and is not relevant and material to the Commission’s decision on this application.

2. It is unclear whether the point of discharge will be on the Applicant’s or
Protestant’s property.

The Protestant mentions briefly that even though the Permit says the point of discharge
will be on the Applicant’s property, she is unclear of its whereabouts. First and foremost, the
Applicant is bound by its certification that the information provided in its permit application is

true and correct. The permit application oiearly shows the point of discharge is on the

S There is one assertion on p. 2 of the Request which says Applicant did not demonsirate it would ensure the wator
quality of Icet Gully and Old River, yet that iz exactly what has been done in the permit application and the Pexmat
contains limits to ensure protection of the receiving waters. Thus, there is no showing of barm.

7 See 30 TAC § 305.122(b), ().
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‘Applicant’s property and that is the point of discharge:that has been authorized by the Permit.
The Applicant ‘has the duty,‘to comply with thosepermit;pm\fisionsf_ Furthermore, as noted.
above, the Permit does not grant any rights of access or property rights. Any access nceded
would have to be obtained in an unrelated proceeding. Protestant has not advanced any
legitimate argument to counter the TCEQ's findings that this point of discharge 18 appropliate,

‘ other than to state she is unclear about where Icet Gully runs. Thcrefore the issue of the
proposed pomt of dxschargc is one of law and pohoy, not fact, is not relevant and matena] and
can not be the basm for refcrral for a contestcd case hearing, |

3 | State policy encourages use of other Wnstewater treatment fncilities\‘

The Protestant submmits that the State policy set forth in Texas Water Code §26 081

: regardmg rcgmnahzanon is not completcly satisfied. First, thus 15 c]early an issue oflaw nof

fact, and as such is not appropriate to refer for a contested case heanng Second as a(ldrcsscd in
more detml in thc Executive Director’s Response there was no facxhty w1th thc capaclty to |
acccpt the volume from the Applicant, In addxtxon to the two facﬂmcs that exp11c1t1y :»tatcd they
| would not havc capa(:lty, the third facﬂlty has penmt lumts whxch would not allow it 10 accept
Applicant’s volumc This is undxsputcd Further Applxcant obtmned B Cerhﬁcnte of |

_ Convemence and Necessity to serve the area proposed in the Pemut as required fo add;ess the
State’s polxoy in 30 TAC Chepter 291, ‘As such, the issue of the State’s pol1cy uoder. Texas

Water Code §26 081 is one of law, not fact, and is not relevant and material to the Comumission’s

~ decision on tlﬂs.applic_ation.

* Seeeg, 30 TAC § 305.125.
? See e.g., Exeoutive Director’s Responsc at p 3
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4. The discharge may adversely impact water quality.

The Protestant makes a cursory statement that water quality might be adversely impacted
by the discharge. This statement i not only unsupported by any facts or allegations, it is directly
contradicted by the record. The TCEQ is required to look at discharge routes and their impact on
the receiving waters.'’  Purthermore, issues of existing use and surrounding ground and surface
water contamination were already considered by the TCEQ as required by 30 TAC § 309.12
when granting the Permit. ' As noted more specifically in the Executive Director’s Response,
these permits are issued in accordance with the Texas Surface Water Quality Standards which
are designed to protect the water quality.'? Further, Applicant is proposing a very small
wastewater treatment facilityv The discharge stream has been appropriately controlled in the
Permit, and there is no assertion that the limits provided for in the Permit are inadequate to
protect the water quality. Protestant’s argument prdvides no support for its general allegation
and raises no material disputed issue for hearing.

C. The Disputed Issues Involve Questions of Law and Are Not Relevant.

Under 30 TAC §55.211, if the request raises only disputed issues of law or policy, the
Commission has the option of making a decision on the issues and acting on the application.
Protestant has asked the TCEQ to opiﬁe on the discharge route and whether permission has been
obtained. TCEQ’s determination o‘f discharge routes is a matter of law and policy, not a question

of fact. Additionally, the other two issues raised by the Protestant, the State poliéy of

19 See .z, 30 TAC Chapter 307.

U I addition to Chapter 307, many other chapters, including Chaptor 309 address the issues of protecting witer
quality. 30 TAC 309.10 states, in relevant part, “The purpose of this chapter is to copdition 1gsuance of a permit
and/or approval of construction plans and specifications for new domestic wastewater treatment facilitios ...on
selection of a site that minimizes possible contamination of ground and surface waters; to define the charactoristics
that make an area unsuitable or inappropriate for a wastewater treatment facility; to minimize the possibility of
exposing the public to nuisance conditions; and to prohibit issuance of a permit for & facility to be located in an area
determined 10 be unsuitable or inappropriate.”

2 See Exceutive Dixeclor’s Response at p. 4.
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development and water quality, are a}so issues of law, not of fact.  Because Prote;n;tant raises only

: ,iss,u_cs'of law or policy, rather than fact, these issues are not appropriate for referral to hearing.*’

. As has beer shown above, nearly all of the disputed issues raised by Protestant are

- Inaccurate, incorrect, or are questions of law. Qutgide of these obvious deficiencies, the issues
raised by the Protestant are completely inconsequential or have already been examined by the
TCEQ when making a decision to grant the Permit, In 6ther erds, Protestant has not introduced
any new. relevant or material issue not already considered when dediding whether to grant this
application. Since the Applicant is requesting the Commission deny the request for a obntcstcd
case hearing, Applicant is not subxnitting an expected maximum dﬁratio’n fof the hearing. Should

the request be granted, Applicant will submit an estimated duration,

v, CdNCLUSION
For these reasons, the Apj)licant respectfully requests that the Coxmnissioﬂ d‘criy Lin |
Neesé’s request for a contested case hearing. The issues faised by vthc Pfotcstant afé incorrect
and are questxons of Jaw. Even 1f valid, the issues raised by Protestant are not relcvam and
matcnal to the Commlssmn C dec1s1on on the app]xcanon In add1t10n, Protestant has not

establlshed she is an affected pemon

o/Bar No, 24007140 SRR
Pillsbury Wmthrop Shaw Pittman }
909 Fannin, 20™ Floor
Houston, TX 77010 o
713.276.7678 . R
- 713.276.7673 (fax) ‘ X <
+Counsel for Gray Utility Services, LLC .

19 See 30 TAC § 55.211(b)(3)(A) and (B).
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CERTIFICATE OF SERVICE

1 hereby certify that on November 12, 2007, the original and eleven true end correct
copies of the Applicant’s Response to Request for Hearing were filed with the Chief Clerk of the
TCEQ and a copy was served to all persons listed on the attached mailing list via hand delivery,
facsimile transmission, and/or U.S. Postal Mail.

indi Eckel Vincent

GRAY UTILITY SERVICE, LLC'S RESPONSE TO REQUEST FOR CONTESTED CASE HEARING Page 9
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MAILING LIST
GRAY UTILITY SERVICE L.L.C. :
DOCKET NO. 2007-1713-MWD; PERMIT NO. WQ0014728001

FOR THE APPLICANT:
‘Walter M. Gray, Jr.

Gray Utility Service L.L.C,

P. O. Box 2099

‘Mount Belvieu, Texas 77580- 2099
Tel: (832) 731-2191

Fax; (281) 383-7248

Gindi Eckel Vincent

Pillsbury Winthrop Shaw Pittman, LLP
2 Houston Center

909 qumnun7 St., Ste. 2000

Houston, Texas 77010-1018

Tel: (713) 276-7678

Fax: (713) 276-7673

Gcorge H. Neill, P.E.

George H. Neill & Assocxatcs Inc.
P. 0. Box 512 ,
Stafford, Texas 77477

Tel: (281) 450-7647

Fax: (281) 261-9336

FOR THE EXECUTIVE DIRECTOR:
Timothy J. Reidy, Staff Attomey

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P. O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

June Ella Martinez, Technical Staff

Texas Commission on Environmental Quality
Water Quality Division, MC-148

P. O. Box 13087 :

Austin, Texas 78711-3087

Tel: (512) 239-3235

Fax: (512) 239-4114

7008645031

- FOR PUBLIC INTEREST COUNSEL
‘Mr. Blas J. Coy, Jr., Attorney =~
* Texas Commission on Environmental Quality

Public Interest Counsel, MC-103
P. O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377 -

'FOR OFFICE OF PUBLIC ASSISTANCE:

Ms. Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P. O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

Texas Conmission on Environmenial Quality
Altemative Dispute Resolution, MC-222

P. O, Box 13087

Austin, Texas 78711~ 3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

Ms. LaDonna Castafiuela

Texas Commission on Environmenial Quality
Office of Chief Clerk, MC-105

P. O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

© Fax: (512) 239-3311

REQUESTER.
Mary W. Carter

Blackbum Carter, P.C.
4709 Austin, St.
Houston, Texas 77004-5004
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INTERESTED PERSON:
Ms. Lin Neese

5150 Hidalgo St., #604
Houston, Texas 77056

700864503 v1





