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TCEQ DOCKET NO. 2007-1713-MWD

IN THE MATTER OF § BEFORE THE TEXAS
THE APPLICATION OF § |
GRAY UTILITY § COMMISSION ON
SERVICE L.L.C. FOR § |
WATER QUALITY § ENVIRONMENTAL
PERMIT NO. §
WQ0014728001 § . QUALITY

THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO REQUEST FOR HEARING

TO THE HONORABLE MEMBERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas
Commission on Environmental Quality (the Commission or TCEQ) and files this
Response to Request for Hearing in the above—refereﬁced métter. B

I. INTRODUCTION

Gray Utility Service L.L.C. (Applicant) has applied to TCEQ for new Texas
Pollutant Discharge Elimination System (TPDES) Permit No. WQ0014728001 to
authorize the discharge of treated Wastewatél' ata 'Volu‘me nof to exceed a daily average
flow of 99,000 gallons per day. The domestic wastewater treatment facility is propdsed to
bbe located approximately 2,500 feet west of Farm-to-Market Road 565 and
approximately 3,500 feet north of Interstate Highway 10 in Chambers County, Texas.
The disoharge route is proposed to run through an unnamed tributary (Icet Bayou) to Old
River, through Olci River Lake, through Old River, and into Trinity Bay in Segment No.
2422 of the Bays and Estuaries. The designated uses for Segment No. 2422 are high

aquatic life, oyster waters, and contact recreation.



The application was received on June 30, 2006 and was declared administratively-
complete on July 26, 2006. The Notice of Receipt of Application and Intent to Obtain a
Water Quality Permrt Amendment (NORI) was published in the Baytown Sun on August
12,2006. The Executrve Director completed the teehmcal review of the apphcatron and
prepared a draft permit on November 6, 2006. The Notice of Application and
Preliminary Decision (N APD) was pubhshed in the Baytown Sun on February 22,2007.

The comment penod ended on March 26, 2007. The chief clerk of the TCEQ
mailed the Dec1sron of the Executive Drreetor and the Executive Drrector s Response to
Comments (RTC) on July 23 2007. The TCEQ received a tlmely hearmg request from
Mary Carter on behalf of Ms Lin Neese | h

IL DISCUSSION '

A. Appllcable Law

| ThlS application was declared admmrstratlvely complete after September 1, 1999,
and is subject to the requirements of Texas Water Code § 5.556 added by Acts 1999 76"
Leg., ch 1350 (commonly known as “House Bill 801") Under the apphcable statutory
and 1egu1atory requlrements, a hearing request must substantially comply with the
following: give the name, address daytrme telephone number and, where possrble fax
number of the pe1 son Who files the request, 1dent1fy the requestor s personal Justrerable
interest affected by the application showing why the requestor is an “affected person”
who may be adversely affected by the proposed faerhty or actrvrty in a manner not
common to members of the general public; request a contested case hearrng, hst all.
relevant and mater1a1 dlsputed issues of fact that were 1a1sed dunng the comment period

that are the basis of the hearing request; and provide any other information specified in



the public notice of application. 30 TEXAS ADMINISTRATIVE CbDE (TAC) § 55.201(d). -
Under 30 TAC § 55.203(a), an affected person is “one who has a personal justiciable
interest related to a legal right, duty, privilege, power, or economic interest affected by
the application.” This justiciable intere;st does not include an interest common to the
general public. 30 TAC § 55.203(c) also provides relevant factors that will be considered
in determining whether a person is affected. These factors include:

(1) whether the interest claimed is one protected by the law under which the
application will be considered; '

(2) distance restrictions or other limitations imposed by law on the affected
interest; ,

(3) whether a reasonable relationship exists between the interest claimed and the
activity regulated,

(4) likely impact of the regulated activity on the health, safety, and use of
property.of the person; ‘

(5) likely impact of the regulated activity on use of the impacted natural resource
by the person; and

(6) for governmental entities, their statutory authority over or interest in the
issues relevant to the application.

The Commission shall grant an affected person’s timely filed hearing request if:
(1) the request is made pursuant to a right to hearing authorized by law; and (2) the
request raises disputed issues of fact that were raised during the comment period and that
are relevant and material to the commission’s decision on the application. 30 TAC
§55.211(c).

Accordingly, pursuant to 30 TAC § 55 .209(e), responses to hearing requests must
specifically address:

(1) - whether the requestor is an affected person;

(2) which issues raised in the hearing request are disputed;

(3) whether the dispute involves questions of fact or law;

(4) whether the issues were raised during the public comment period;

(5) whether the hearing request is based on issues raised solely in a public
comment withdrawn by the commenter in writing by filing a withdrawal



letter with the chief clerk prior to the filing of the Executive Director’s
response to Comment;
(6) whether the issues are relevant and material to the demsmn on the
apphcatlon and
(7) - a maximum expected duration for the contested, case hearing.
B. Determination of Affected Person Status
The Office of the Chief Clerk. received a request for a contested case hearing on
August 23, 2007 from Ms. Carter on behalf cf Ms. Lin Neese. |
Ms. Carter stetes that her clien_t owns approximately 65 acres less than 50 yards
~ downstream of the proposed facility. Ms. Neese also resides at this lloca:‘t‘ion‘, and the
discharge route is directly through her property, She raises issues related the water quality
impacts of the discharge; ability of the unnamed tributary to prcperly discharge the .
effluent; and compliance with the State’s regionalizaticn"policy.1. | Beca\ise of tbe
proximity of the requestor’s property to the, discharge point and facilit‘y:} arld ‘rhe
env1ronmental and reglonahzatlon concerns rarsed by Ms Neese therc isa reasonable
relatlonshrp between the 1nterests claimed and the act1v1ty regulated OPIC recommends
the Comm1ss1on ﬁnd Lln Neese to be an affected person |
‘C.  Issues Raised in the He'lrmg Requests
1. Discharge Route Concerns. Ms. Neese raises an issee relatedb to whether the |
discharge route (particularly the portion flowing through her property known as Icet:
Baycu or Icef Gully) will be able to func’rion as intended. | According to theredues‘ror_, the
gully is strewn with debris and fallen trees. In addition, Ms. Neese questmns whether the

specific location of the discharge 1oute is clear because the gully or bayou might not

extend to the applicant’s prOperty without a pipe to access the provposed discharge route.

! See hearing request received August 23, 2007 from Mary Carter.
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- 2. Private Property Rights. Ms. Neese raises an issue related to her privaté property
rights. She states that although a discharge route has been identified which would ﬂéw
through her property, no property rights have been granted to the applicant.
3. Water Qﬁality Concerns. Ms. Neese raises an issue related to whether the applicant
has demonstrated that the proposed discharge will not have a negative impact on water
quality in the receiving waters.
4. Regionalization. Ms. Neese raises an issue related to whether the applicant has
adequately addressed the issue of regionalization as identified in Texas Water Code
§26.081.
D. Issues raised in Comment Period

All of the issues raised in the hearing request were raised in the comment period
and have not been withdrawn. 30 TAC §§55.201(c) and (d)(4), 55.211(c)(2)(A).
E.  Disputed Issues

\ There is no agreement between Ms. Neese and the applicant or Executive Director

on the issues raised in the hearing request. |
F. Issues of Fact

If the Commission considers an issue to .be one of fact, rather than one of iaw or
policy; it is appropriate for refeﬁal to hearing if it meets all other applicable
requirements. All of the issues raised are issues of fact. See’30 TAC §55.él 1()(B3)(A)
and (B). |
G. Relevfmt and Material Issues

The hearing request raises issues relevant and material to the Commission’s

decision under the requirements of 30 TAC §§ 55.201(d)(4) and 5 5.211(c)(2)(A). In



order to refer an issue to SOAH, the Commission'must find that the issue is relevant and .
material to the Commission’s deci:sion to issue or deny this perlAmit.2 Relevant and
material issues are those that are governed by the substantive law under which this permit
is tobe issued.® Issues concerning the p‘erﬁﬁtted activity’s.effect on water quality are all
relevant ‘and material to the Commission’s decision. Issue 3 above directly relates to
protection of water quality. Also related to protection of water quality is whethelf the .
discharge route will function as intended. The Executive Director (ED) states in his RTC
that “issues of flooding and erosion are outside the purview of the normal evaluation of
water quality for wastewater permit applications. * The Commission can consider
whether or not potential erosion would impact the functioning of the discharge -rQute.
Likewise, the Commission may consider whether‘fhe efﬂuént will aptually flow th’rougﬁ
the proposed discharge route as modeied,lor instead overflow the bouhdaries of the gully
or bayou due to excessive untended debris. The proper identification and functioning of
the discharge route as modeled by the ED is relevant to assessing the potential water
quality and environmental impacts of the proposed activities. (Issue 1)

Private property issues are not adjudicated by TCEQ and OPIC notes that this
permit would not limit Ms. Neese’s abjlity to seek legal remedies against this applicént
regardiné any potential’trespass or nuisance. OPIC agrees With the ED that the “issﬁance

of this permit [would] not grant the permittee the right to use private or public property to.

2 See Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248-251(1986) (in discussing the standards applicable
to reviewing motions for summary judgment the Court stated “[a]s to materiality, the substantive. law will
identify which facts are material. ... it is the substantive law’s identification of which facts are critical and
which facts are irrelevant that governs.”) ‘ . ‘ i L
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* See ED’s RTC, Page 5, response 6.



»3 Therefore this issue is not

convey wastewater along the discharge route described.
relevant and material to the Commission decision on this application. (Issue 2)

An issue concerning the need for the facility and the permitted activity’s
consistency with the Commission’s regionalization policy is relevant and material to the
Commission’s decision. (Issue 4)

H.- Issues Recommended for Referral
OPIC recommends that the following disputed issues bf fact be referred to the
State Office of Administrative Hearings for a contested case hearing:
1) Will the proposed activities negatively impact the water quality or existing uses o_f
the recheiving waters?
2) Isthe discharge route adequate to properly convey the wastewater to the receiving
waters?
3) Has the Appiicant complied with the State policy promoting the development and
ﬁse of regional and area wide waste collection (regionalization requirements)?
L Maximum Expected Duration of Hearing |

Commission Rule 30 TEX. ADMIN. CODE § 55.115(d) requires that any
Commission order rreff:rring a case to SOAH specify the maximum expected duration of
the hearing by stating a date by which the judge is expected to issue a proposal for
decision. The rule further provides that no heaﬁng shall be longer than one year from ﬁle
first day of the preliminary hearing to the date the proposal for decision is issued. To
assist the Commission in stating a date by which the judge is expected to issue a proposal
for decision, and as required bySQ TeX. ADMIN. CODE §55.209(d)(7), OPIC estimates

that the maximum expected duration of a hearing on this application would be nine

% See ED’s RTC, Page 2, response 2.



months from the first date of the preliminary hearing until the proposal for decision is
~ issued.
IV.CONCLUSION ;. . .

" OPIC recommends referring the matter to SOAH for an evidentiary hearing on thc
issues recommended above. OPIC further recommends a heariné duration of nin?
months.

. Respectfully submitted,

 BlasJ. Coy, Jr.
Public Interest Counsel

By_ ( WM%/)%N ,

Christina Mann . A
Assistant Public Interest Counsel
State Bar No. 24041388
(512)239.6363 PHONE
(512)239.6377 Fax

.~ CERTIFICATE OF SERVICE. .

I hereby certify that on August 27, 2007 the original and eleven true and correct
copies of the Office of the Public Interest Counsel’s Response to Request for Hearing and
were filed with the Chief Clerk of the TCEQ and a copy was served to all persons listed
on the attached mailing list via hand delivery, facsimile transmission, Inter-Agency Mail

or by deposit in the U.S. Mail _

Christina Mann




GRAY UTILITY SERVICE L.L.C.
TCEQ DOCKET NO. 2007-1713-MWD

FOR THE APPLICANT:

- Walter M. Gray, Jr.

Gray Utility Service L.L. C

P.O. Box 2099

Mount Belvieu, Texas 77580-2099
Tel: (832) 731-2191

Fax: (281) 383-7248

Gindi Eckel Vincent

Pillsbury, Winthrop, Shaw & Pittman, LLP
2 Houston Center

" 909 Fannin St., Ste. 2000

Houston, Texas 77010-1018

Tel: (713) 276-7600

Fax: (713) 276-7673

George H. Neill, P.E.

George H. Neill & Assocmtes Inc.
P.O.Box 512

Stafford, Texas 77477

Tel: (281) 450-7647

Fax: (281)261-9336

FOR THE EXECUTIVE DIRECTOR:
Timothy J. Reidy, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600 ‘

Fax: (512) 239-0606

June Ella Martinez, Technical Staff

Texas Commission on Environmental Quality
Water Quality Division, MC-148

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3235

Fax: (512) 239-4114

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108 '
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

© Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

LaDonna Castafiuela v

Texas Commission on Environmental Quality
Office of Chief Clerk, MC- 105

P.O. Box 13087

~ Austin, Texas 78711-3087

Tel: (512) 239-3300
Fax: (512) 239-3311

REQUESTER:

Mary W. Carter
Blackburn Carter, P.C.
4709 Austin St.

Houston, Texas 77004-5004





