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TCEQ DOCKET NO. 2007-1774-MSW

S A
IN THE MATTER OF THE § BEF ]\ﬁﬁgE
APPLICATION OF BFT WASTE §  TEXAS CO ol R\
SYSTEMS OF NORTH AMERICA, § ENVIRONMENTAL QUALITY
INC. AND GILES HOLDINGS, L.P. 8§

'FOR MSW PERMIT NO. 1447A
THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO REQUESTS FOR RECONSIDERATION AND REQUESTS FOR
HEARING
COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas Commission
on Environmental Quality'(Commission or TCEQ) and files this Response to Hearing Requests

in the above-referenced matter, and would respectfully recommend referring this matter to the

State Office of Administrative Hearings (SOAH).

I INTRODUCTION

BFI Waste Systems of North Arherica, Inc and Giles Holdings, L.P. (BFI or Applicant)
submitted an aﬁplication for a major permit amendment to TCEQ on January 20, 2006, to
authorize a vertical expansion of the existing Type I municipal solid waste landfill facility in
Travis County, Texas. The current BFI landﬁlllfacility has a total capacity of 27,703,735 cubic
yérds (waste and daily cover) and final maximum elevation of 720 feet mean sea level (msl) and
encompass‘es approximately 349.4 acres (approximatély 251.5 acres are designated for waste
disposal). The amendment would authorize the applicant to expand the landfill vertically by 75
feet to a new final maximum elevation of 795 feet msl, and increase landfill capacity by '
10,630,000 cubic yards, to a total-of 38,333,735 cubic yards (waste and daily cover). The
expanded facility would continue to be authorized to accept municipal solid waste resulting from
or incidental to municipal, community, commercial, institutional, and recreational activities,

including household garbage, putrescible wastes, rubbish, ashes, brush, street cleanings, dead
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animals, construction-demolition waste, and yard waste. The facility may also accept regulated

, asbestqs—coﬁtaillirlg material from municipal sources, Class 1 industrial nonhazardt)us solid
waste that is considered Class 1 only because of asbestos content, Class 2 industrial
nonhazardous solid Waste, Class 3 industrial nonhazardous solid waste, and certain special
wastes identified in Part IV of the appﬁcatiqn.

The facility is located located in Trarvié County, Texas, approximately three quarters of a
mile north of the intersection of Giles Road and U.S. HighWay 290. The site is within the city
limits and extra-territorial jurisdiction of the City of Austin. The address of the facility entrance -
is 9912 Giles Road.

BFTI submitted the application on January 20, 2006 and the Executive Director (ED)
declared the application administratively complete on Jaﬁuary 31, 2006. The TCEQ Office of
the Chief Clerk mailed Notice of Recéipt of Applrcation and Intent to Obtain (NORI) a
Municipal So‘lid Waste Permit Amendment onF ebruairy 6, 2006 aﬁd an ermendéd NORI 6n

| February 22 2006. Apphcant published the amended notlce in Enghsh in the Austin American-
Staresman on February 27, 2006, and n Spamsh n E/ Mundo on March 2, 2006. | |

The ED completed the techmcal rcv1ew of the apphcatmn on March 21,2007, and
prepared a draft perfnit. The TCEQ Ofﬁcg of fhe Chief Clerk mailed Notice of Application and
Prelirninary Decision _(NAPD)' for a Municipal Solid Waste Permit on March 29, 2007 and an
amended (NAPD) and Notice of Public Meetirrg for Municipal Sqlid WastekPemﬁt on Ma y 7, |
2007. BFI published its second notice April 26, 2007, May 3, 2007, May 10, 2007, and May 17,

2007, in .Eln'glish in the Austin American-Statesman and on the same dates in Spanish in El
Mundo. A public meeting was held on May 24, 2007, in Manor, Texas. The comment period

was scheduled to close on June 18, 2007, but was extended to close on June 29, 2007. The ED
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prepared a Response to Public Comments (RTC), and the RTC was mailed on October 5, 2007

* with the ED’s final decision letter. The deadline to file a request for a contested case hearing and
arequest for reconsideration on this application was November 5, 2007. Based on the
information submitted in the timely filed hearing requests and a review of the information
available in the Chief Clerk’s file on this application, OPIC recommends granting the hearing |
requests of Jeremiah Bentley and the Harris Branch Residential Property Owners Association
(HBRPOA), Northeast Neighbors Coalition, TJFA, L.P., Amy Kersten, Nora Longoria, Mark
McAfee, Melanie McAfee, Alto and Rosemary Nauert, Evelyn and Cecil Remmert, Delmer
Rogers, Mike and Ramona Rountree, Celeste Scarborough, Roy and Janet Smith, and Evan

Williams (Williams Ltd. and Roger Joseph).

IL. REQUESTS FOR RECONSIDERATION
A. Applicable law
Any person may file a request for reconsideration or a request for contested case hearing,
or both, ho later than 30 days after the TCEQ Chief Clerk’s transmittal of the TCEQ Executive
Director’s (“ED”) decision and response to comments. TEXAS WATER CODE ANN. §5. 556 30
TEX. ADMIN CODE (“TAC”) §55.201(a) and (e). The request for recons1derat10n must state the
_reasons why the decision should be reconsidered. 30 TAC §55.201(e).
B. Analysis |
Ms. Joyce Best requests reconsideration of the Executive Director’s decision because the
current landfill facility had negative iinpacts on Ms. Best’s prior use and enjoyfnentof her
property due to odors, dust, mud, truck traffic, and operation problems. TJFA, L.P. also requests

reconsideration of the ED’s decision based upon numerous concerns including negative impact
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to use of its property in part due to odor, debris, vectors, ‘anctll groundwater contamination
resulting from the proposed expansion.

OPIC agrees that these requests for reconsideration raise issues that afe rgleyant to the
Corhmission’s decision on tﬁis application. However, OPIC »can‘not support granting the above
. requests for reconsideration. An evidentiary record would be necessary for OPIC to makea
recommendation to the Commission regarding whether the permit amendment should be denied
based on the issues raised in these requests. Accordingly, a contested case hearing would be
necessary toy develop a record before any decision could be made on the issues. While, OPIC
recommends that the comnii‘ssion deny the requeéts for reoonsidjeration, ‘OPICv “r,ecomménds
granting certain hearing requests, as discuséed below.

IIl. REQUESTS FOR CONTESTED -CASE HEARING
A. Applicable Law

The Executive Director declared this application administratively complete on J anﬁary
31,2006. As the application was deqlared administratively complete after September 1, 1999, a
person mayvrequest é contested caée hearih‘,_cr,y on the applicétipn pursuant to the requiremepts of
Texas Water Code section 5.556, added by Act 1999, 76”’-Leg., ch. 1350 (commonly known as
“House Bill 801”). Under the applicable statutory and regulat'ory‘requ‘irements, a hearing request
must substantiélly comply with the followiﬁg: vgive the name, address, daytime telephone
number, and, where possible, fax numbef of the person who files the request; identify the
| requestor’s personal justiciable interest affected by the application showing why the requestor is
an “affected person” who may be adversely affected by the proposed facility or activity ina
mémner not common to members of the general public; request a contested case hearing; list all

relevant and material disputed issues of fact that were raised during the comment period that are
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the basis of the hearing request; and provide any other information specified in the public notice
of the application. 30 TEXAS ADMIN. CODE (“TAC”) § 55.201(d).

Under 30 TAC Section 55.203(a), an “affected person” is “one who has a personal
justiciable interest related to a legal right, duty, privilege, power, or economic interest affected
by the application.” This justiciable interest does not include an interest common to the general
public. Id. Relevant factors that will be considered in determining whether a person is affected
include:

(1) whether the interest claimed is one protected by the law under which the application

will be considered; . )

(2) distance restrictions or other limitations imposed by law on the affected interest;

(3) whether a reasonable relationship exists between the interest claimed and the activity

regulated, .

(4) likely impact of the regulated activity on the health, safety, and use of property of the

person; ‘
(5) likely impact of the regulated activity on use of the impacted natural resource by the

person; and ’
(6) for governmental entities, their statutory authority over or interest in the issues
relevant to the application. a
30 TAC § 55.203(c).

The Commission shall grant an affected person’s timely filed hearing request if: (1) the
request is made pursuant to a right to hearing authorized by law; and (2) the request raises
disputed issues of fact that were raised during the comment period and that are relevant and
material to the Commission’s decision on the application. 30 TAC § 55.211(c).

The Commission has aiso set forth specific criteria for judging whether a group or
organization should be considered an.“affected person.” 30 TAC § 55.205(a) states that a group

or association may request a hearing if:

(1) one or more members of the group or association would otherwise have standing to
request a hearing in their own right;
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(2) the interests the group or association seeks to protect are germane to the
orgamzatlon S purpose, and :

(3) neither the claim asserted nor the relief requested requires the participation of the
individual members in the case.

Any group or association which meets all of these criteria shall be considered an “affected

person.”
Accordmgly, responses to hearing requests must speolﬁcally address

(1) whether the requestor is an affected person;
(2) which issues raised in the hearing request are disputed,;
(3) whether the dispute involves questions of fact or law;
(4) whether the issues were raised during the public comment period;
(5) whether the hearing request is based on issues raised solely in a public comment
withdrawn by the commenter in writing by filing a withdrawal letter with the Chief
Clerk prior to the filing of the Executive Director’s Response to Comment;
- (6) whether the issues are relevant and material to the decision on the apphcatlon and
(7) a maximum expected duration for the contested case hearing.
30 TAC § ‘5'5.209(‘6).
B. Determination of Affected Persons
The Chief Clerk received many timely filed individual hearing requests. In addition,
TCEQ received a petition attached to a hearing request filed by Ms. Joyce Best dated June 28,
2007 and received on June 29, 2007 with the signatures of 43 additional individuals
(Petitioners).! In addition, State Senator Kirk Watson and State Representative Mark Strama co-
signed a letter encou'raging the Executive Director to issne a direct referral for a contested case
heanng for this apphcatlon It does not appear that the State Senator Kirk Watson and State

Representative Mark Strama have requested.a hea1 ing in their individual capac1t1es OPIC notes

that issues raised in their letter have been echoed by many other hearing requesters. As detailed

! Signatories Joyce Best, Jeremiah Bentley, Celeste Scarborough, and Janet and Roy Smith also filed separate
individual hearing requests,
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below, OPIC recommends referring this application to the State Office of Administrative

Hearings for a contested case hearing. .

Individual Hearing Requests

1. Jeremiah Bentley and the Harris Branch Residential Property Owners Association
HBRPOA). : , '
Mr. Bentley states that he speaks on behalf of himself and the Association members. He

notes that he is a resident of the Speyside subdivision of Harris Branch, and that many of the
homes of Harris Branch are within 1 mile of the facility and the remaining homes are within 2.5
miles of the facility. He expresses concerns regarding nuisance odors, compliance with
operational requirements, health and the environment, as well as the use and enjoyment of his
property. Mr. Bentley has a personal justiciable interest related to a legal right affected by this |
application. The proximity of Mr. Bentley’s property to the facility (within 2.5 miles) combined
with his stated interests support a finding that he is an affected person. Therefore, OPIC
recommends that the Commission find that Mr. Bentley is an affected person. Likewise, OPIC
recommends the Commission find HBRPOA to be an affected person. Mr. Bentley is a member
and President of the HBRPOA. Because of the proximity‘of' the identified member’s residencé to
the facility and the environmental concerns raised by the HBRPOA on behalf of its members,
there is a reasonable relationship between the interests claiméd agd the activity regulated.

Mr. Bentley does not state the spéciﬁc purposes of the HBRPOA. However, a property
owners’ association’s purposes typically include protection of the use and enjoyment of
members’ property. Therefore, the interests that the HBRPOA seeks to protect are likely

germane to the purpose of the HBRPOA. Neither the claims asserted nor the relief requested by

the HBRPOA requires the individual participation of ahy of its members in the case. Therefore,
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OPIC recommends that the commission find the HBRPOA to be an “affected person” in
accordance with 30 TAC § 55.205(a)‘; |
2. Joyce Best

Ms. Best states that she no longer lives at the address near the subject facility, but
nevertheless requests a hearing, Although OPIC sympathizes with Ms. Best’s concerns related to
hef past experiences living near the facility, OPIC cannot find Ms. Best to be an affected person
because she does not give any information _that would demonstrate why her current interest is not

common to the general public.

3. Northeast Neighbors Coalition

Mary‘ Carter submitted hearing requests on behalf on the Nerthea_st Neighbbré Coalition
(NNC). Ms. Carter demonstrates that the NNC should be considered an “affected ‘pél‘SQH.”' She
identiﬁes an individual member that would have standing in her own right, describes the .
purposes of the NNC, and asserts that the individual participation of the NNC members is not
required for the claim asserted and relief requested. | |

According to the NNC’s November 5, 2007 hearing request, Ms. Evelyn Remmert is a
member and owns about 104 acres with her family adjacent to the landfill. She raises an issue
related to her economic interest in her property and alsq disputes the ED’s'response related to
land use compatibility, nuisance odor, and numerous other issues protected by the law dnder
which the application will be considered. Because of the proximity of the iden’ciﬁed member’s
property to landfill and the environmental concerns raised by the NNC on behalf of its members,
there is a reasonable relationship between the interests claimed and the activity regulated.

The NNC’S purposes include civic and educational purposes related to organizing and

educating neighbors of the landfill and proposed expansion. Therefore the interests that the NNC
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seeks to protect are germane to the purpose of the NNC. Neither the claims asserted nor the
relief requested by the NNC requires the individual participation of any of its members in the
case. Thereforé, OPIC recommends that the commission find the NNC to be an “affected
.person” in accordance with 30 TAC § 55.205(a).

4, Ms Trek English and the NorthEast Action Group

Ms. Engljsh states that she no longer lives at the address near the subject facility, but |
requests a hearing for herself and on behalf of the ! Action Gfoup (NAG). Although
OPIC sympathizes with Ms. English’s concerns related to h.er past experiences living near to the
facility, OPIC cannot find her to be an affected person. Although Ms. English remains in contact
with her former neighbors and perhaps advises them on issues related to this permit application,
OPIC cénnot find that this current interest is sufficient to demonstrate that she is an affected
person in a manner not common to the general public.

Ms. English states that the NorthEast Action Group has one or more members within one
mile of thé facility, but she does not identify any member. The Commissi&n may grant the
request for NAG only if it finds that NAG is an affected person in accordance with the group or
association requirements found in 30 TAC § 55.205 (a). Since NAG did not submit the name of
one or more fﬁembers that would otherwise have standing in their own right, as required by 30
TAC § 55.205 (a)(1), OPIC cannot recommend the Commission find NAG to be an affected
party. NAG may file areply to this response identifying at least one ‘indi{/idual member that
would have standing in his or her own right. OPIC would evaluate this information, and revise
its recommendation to thé Commission if warranted. In addition, should a hearing be granted for -
other requesters, NAG may appear at the preliminary hearing held by the State Office of

Administrative Hearings (SOAH) and attempt to be named a party at that time.
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5. TIFA, L.P.

Dennis L. Hobbs submitted hearing requests on behalf of TIFA stating that TIFA owns
about eleven acres across the street from the landfill and is conc;_erned_ about negative impact to -
use of its property in part due to odor, debris, vectors, and groundwater contaminati011 resulting '
from the proposed expaﬁsion. These are interests whicﬁ are governed by the 1?1w applicable to the
application. TIFA has a personal justiciable interest related to a legal right aff@qted by this
application. The proximity of TJF A’s property to the facility (across vthe, street) combinéd with its
stated intercsfs support a finding that TJFA is an éffeoted person.

6. Amy 'Kersten‘ |

Amy Kersten submitted a hearing request in which she states that she liQes about 1 mile
from the current landfill. She further describes issues‘relate‘d to negative impacts to the use and |
enjoyment of her propérty and health concerns related to the current operétidﬁ of thé facility. She
has raised issues governed by the law applicéble to the application. OPIC recommends the‘j
Commission find Ms. Kersten to be an affected person. The proximity of her property to,ﬂle
proposed expénsion together with her stated interests in issues relevant to the Commission’s
decision on the application supports such a finding.

7. Nora Longbi‘ia |

Nora Longoria states that she lives about 1 mile from landfill. She expresses concerns -
related to odor and public safety and health, Ms. L’oﬁgoria has raised issues rcléted to her health
and the environment, OPIC recommends the Commission find Ms. Longoria to be an affected
person because of the location of her home relative to the regulated aétivity and becausé there is

a reasonable relationship between her health interests and the regulation of the landfill.
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8. Anne and Bill McAfee

Anne McA fee raises issues related to public health and the environment, including odor
concerns in her hearing request. Ms. McAfee raises issues goveméd by the law applicable to the
application. However, she does not provide information about how she would be personally
affected in a manner not commén to the general public. Therefore, at this time, OPIC cannot
recommend that the Commission find Anne or Bill McAfee to be affected persons. Anne or Bill
McAfee may submit a reply to the responses {0 hearing requests detailing how they would be
affected and OPIC would evaluate this information, and reyise its recommendation to the
Commission if warranted.

9. Mark McAfee

Mark McAfee states that he ownsva historic property located within one mile of the
landfill. He uses his property, Barr Mansion, as primarily as wedding venue, and rents it for other
uses. He raises issues related to odor, compatibility with surrounding area growth trends, and
compliance history issues which are governed by the law épplicable to the application. Because
of the location of his property relative to the regulated activity and his economic interests in the

uses of his property, OPIC recommends the Commission find Mark McAfee to be an affected -
person. |

10. Melanie McAfee

Melanie McAfee states that “we own a historical business” within one mile of the
facility. OPIC understands that business to be the Barr Mansion described by Mark McAfee in
his hearing request. Melanie McAfee raises many of the same issues as Mark McAfee. OPIC,

likewise, recommends the Commission find Melanie McAfee to be an affected person.
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11. Alto and Rosemary Nauert

: Aito and Rosemary Nauert state that they live within % mile of thellandﬁll,‘ and they raise
* issues related to the landfill’s affect on their health, odor, and groundwater céntamination. These
interests are governed by the law applicable to the application, OPIC recorrimends that ‘phe )
Commiésioﬂ find Alto-and Rosemary Nauert to be an affected persons because of the lpcation of
their home relative to fhe regulated activity and because there is a reasonable relationship,
between their stated interests and tﬁe regulation of the landfill.

12. Evelyn and Cecil Remmert

Evelyn and Cecil Remmert sfafe that they live approxi.mately ¥ mile north of tﬁe landﬁll.
They raise odor and health issues, which are interests governed by the law appiicable to the .
' application. The proximity of their property to the‘facility combined with their stated intgrests
support a finding that they have interests not common to the general public. Thereforé, _OPIC -
recommends that the Commission find that Ev.elyn and Cecil Rerﬁmeﬂ are affected persons.

13. Delmer Rogers

Delmer Rogers states that he lives in the Speyside subdi'viéion of Harris Branch.
Although he does not describe this neighborhood’s location relative to the landfill, OPIC
recognizes that tlﬁs is the same neighborhood that Mr. Jeremiah Bentiey describes abﬁve as
being within either 1 mile of the facility and or 2.5 miles of the facility. Mr. Rogers states
* interests related to health, environmental and odor concerns. These ére all intergsts governed by
the law applicaﬁle to the application. The proximity of the nejghborhood in which Mr. Rogers_
lives combined with his raised issues demonstrates that he has interests which are not common to
the general public. Therefore, OPIC recommends that the Commission find Delmer Rogers to be

an affected person.
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14. Mike and Ramona Rountree

Mike and Ramona Rountree state that they live about 1.5 miles northeast of the landfill.
They.complain of an inability to use and enjoy their property because of odors and of health
concerns. These interests are governed by the law applicable to the application. The proximity of
Rountrees’ home combined with their stated interests support a finding that they have interests
which are not common to the general public. OPIC recommends that the Commission find Mike
and Ramona Rountree to be affected persons.

15. Celeste Scarborough and Pioneer Farms

Celeste Scarborough states that she and her family live within 1 %2 miles of the léndﬁll.
Ms. Scarborough complains of odors and health concéms, issues which may be addressed under
the law governing the application. There is a reasonable relationship between her concerns and
the operation of the landfill because of the proximity of her home to the landfill. OPIC
recommeﬁds the Commission find Celesﬁe Scarborough to be an affected pérson.

Ms. Scarborough also states coﬁcerns related to the operation of Pioneer Farms, a nearby
living history rﬁuseum. Tt is not clear to OPIC whether she is requesting a hearing on behalf of
Pioneer Farms in addition to her individual hearing request. Therefore, OPIC recommends that
Ms. Scarborough submit a reply if she wishes to clarify her request to also request a hearing for

Pioneer Farms.

16. Roy and Janet Smith

The Smiths live on the Cecil and Evelyn Remmert property, approximately 2500 feet
north of the landfill, and raise health concerns related to odor and vectors. They state that the use
and enjoyment their property is already negatively impacted, and would be worsened with an

expansion. There is reasonable relationship between the Smith’s health and odor concerns and
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the operation of landfill because of the proximity of their home to the landfill. OPIC
recommends the Corhmis‘sion find 'Roy and Janet Smith to be affected pereons.

17. Evan Williams (Wllhams Ttd. and Roger Joseph) -

Evan Wllhams states that he represents Williams Ltd and Roger Joseph and that all three
are owners of property immediately adjacent to the landfill on the west downhlll Sid?’,He is
concerned about any increase in watet runoff and ‘erosienv that would result from a vertical
expartsion of the landfill. Mr. William’s property would likely be impacted by any increase in
runoff or erosion because of the proximity of his property to the landﬁll. OPIC ‘recomrtlends' the
Contrhission find Evan Williams to be an affected person. |
Petitioners?

- As stated above, TCEQ also received a petition with 43 signatories attached toa hearing
request submitted by J oyce Best on June 29, 2007. The hearmg request raises 1ssues Whlch are
protected bythe law under which the application will be considered. Each s1gnatory provtdes his
or her address. While this response was being prepared, OPIC did not have the benefit of the
map, which is often ptepared by the ED to assist in evaluating hearing requests. Although Ms.
Best states that the individuals “either live or work in the area,” there is insufficient information
for OPIC to recommend a hearing for thoee individuals Who'havesigned the 'petitioh_,
Nevertheless, OPIC reserves it right to revise the recommendation upon reviewing a map that is

filed by the ED. In addition, each signatory has the opportunity to replny to the response to

2 Kathryn Albee, Ed Atira, Lionel Bess, Tony Buonodono, Terry Cainal, Lee Cook, Sean Cottle, Chuck Dabbs,
James Daniel, Jocelyn Doherty, Melissa Fields, Tim Fleetwood, David Gun Lock, Cam Junker,Ron Junker, Mary
Lehman, Weldon Long, Nora Longoria (previously recommended to be an affected person based upon individual
hearing request), Allan Luttig, Pam Luttig, Amber Lutti-Buonodono, James Marchak, Rebecca Martinez, Susan
Morgan, Dan Pyka, Sherry Pyle, Georgia Rich, Merry Rightmer, Celeste Scarborough (previously recommended to
be an affected person based upon individual hearing request), Jeffery Seider, Janet and Roy Smith (previously
recommended to be an affected person based upon individual hearing request), Cloyce Spradling, Vu Tran,
Elizabeth Trevino, Roland Valles, Jeremy Vest, Karen Vest, Alfred Wendland, Murk Wilkerson, David Williams,
Amy Williamson, and Micheal S. Young,
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hearing requests and OPIC would evaluate this information, and update its recommendation to

the Commission if warranted. In addition, should a hearing be granted for other requesters,

anyone may appear at the preliminary hearing held by the State Office of Administrative -

Hearings (SOAH) and attempt to be named a party at that time.

C. Issues Raised

v

© 00 2o

1.
12,
13,
14,
15.
16.
17.
18.
19,

20.

The following issues were raised by affected persons in the hearing requests submitted:

Whether the proposed permit amendment is compatible with land use in the surrounding
area?
Whether the proposed permit amendment is compatible with the surrounding area’s

‘growth trends and patterns?

Whether roads within a mile of the facility have been properly identified in the
application? ,

Whether the landfill’s operational hours are appropriate?

Whether TCEQ’s new Chapter 330 rules for odor control could be utilized to compensate -
for a history of poor compliance related to odor control?
Whether the application and draft permit adequately address odor control? .
Whether the application and draft permit adequately address other air quality issues?
Whether surface water drainage is adequately addressed by the draft permit? :
Whether TCEQ’s new Chapter 330 rules relating to surface water drainage could be
utilized to address surface water drainage issues? ‘

. Whether the application and draft permit ensures compliance with the requirements for

non-erodible velocities, minimizing soil losses, and stability of final cover?

Whether the amendment application is consistent throughout regarding cover inspection
and erosion repair? ,

Whether the erosion control methods identified in the application and draft permit are -
sufficient?

Whether allowing operation on weekends and evenings without requiring inspections for
final and intermediate cover during those periods is protective?

Whether alternate daily cover is appropriate?

Whether the onsite materials are suitable for landfill construction purposes?

Whether onsite soils are appropriate to be utilized as soil liner?

Whether the analysis of pollution migration pathways should address the migration
possible from the adjacent Waste Management landfill?

Whether the storage, treatment, and disposal of contaminated water is adequately
addressed in the application and draft permit?

Whether the Soil and Liner Quality Control Plan adequately addresses the specific
conditions at the site?

Whether the landfill gas collection systems are protective of human health and the
environment, due to removal of gas probes between landfill boundaries?
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21.

22.
23.
24,
25.
26.
217.

28,
29.

30.
31
- 32,
33.
34,
- 35.
36.

37.

38

Whether the demonstration of no significant alteration of natural drainage patterns was
inappropriately based upon a comparison of current permit conditions and proposed
permit conditions rather than a pre-development conditions and proposed permit
conditions?

Whether the leachate collection system is adequate?

Whether the Applicant’s compliance history warrants denial of the application?
Whether the groundwater monitoring system is sufficient?

Whether the application and draft permit is protective of groundwater? .

Whether the application and draft permit is protective of human health and the
environment?

Whether the draft permit and apphca’uon adequately protect against dust and windblown
debris?

Whether the draft permit and application adequately address vectors?

Whether the draft perlmt and application addresses the noise expected form the proposed .
activities?

Whether the application and draft permit address the hazardous traffic condltlons
resulting from the operation of the facility?

Whether the applicant should v1sually screen its facility from neighboring business, Barr
Mansion?

Whether the draft permit should address the fact that apphcant has been unwilling to plck ,
up litter found within 2 miles of the facility?

Whether BFI’s expansion complies with the regional solid waste ‘management plan for
Travis County and surrounding areas?

Whether TCEQ has adequately responded to enforcement-related complamts ﬁled?
Whether the buffer zone should include part of a road?

Whether a large working face on the landfill is appropriate to visual 1mpacts on the
community?

Whether the proposed activities will negatlvely impact the local wﬂdhfe habitat?

. Has the Applicant been properly identified such that TCEQ and the public understand

who the responsible entity is?

D. Issues Disputed

There is no agreement of the parties on the issues discussed above. In the Executive

Director’s Response to Comments, the ED, based on the information submitted by Appli‘cant to

. the ED, determined that a landfill in this location is compatible with surrounding land use, that it

meets the required regulations and has issued a draft permit. As evidenced by the Requesters
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hearing requests, the Requesters dispute the positions of the Executive Director on the 1ssues
1isted above. Therefore, the issues set forth above are disputed.1 |
E. Issues of Fact

If the Commission considers an issue to be one of fact, rather than one of law or policy, it
is appropriate for referral to hearing if it meets all other applicable requirements. See 30 TAC
§55.211(b)(3)(A) and (B). The requestors raise specific factual issues in their hearing requests,
rather than issues of law or policy, and these issues are appropriate for referral to hearing.’
F. Issues raised in Comment Period

All of the issues raised in the hearing requests were raised in the comment period and have
not been withdrawn. 30 TAC §§55.201(c)and (Id)(4), 55.211(c)2)(A).
G. Releyant and Matérial Issues

The hearing requests raisé issues relevant and material to the Commission’s decision
under the reqliirements of 30 TAC §§ 55.201(d)(4) and 55.211(c)(2)(A). In order to refer an
issue to SOAH, the Commission must find that thc issue is relevant and material to the
Commission’s decision to issue or deny this permit.* Relevant and material issues are those that
are gdvemed by the substantive law under which this permit is to be issued. The TCEQ does not
have jurisdiction to consider whether BFI’s expansion complies with the regional solid waste

management plan for Travis County and surrounding areas. OPIC agrees with the ED that local

governmental entities such as the Capitol Area Council of Governments have jurisdiction over

ISee 30 TAC Section 50.115(c)(1); 30 TAC Sectionl(s) 55.201(d)(4), 55.209(¢)(2), and 55.211(c)(2)(A).
330 TAC § 55.211(b)(3)(A), (B).

4 See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-251(1986) (in discussing the standards applicable to
reviewing motions for summary judgment the Court stated “[a]s to materiality, the substantive law will identify
which facts are material. ... it is the substantive law’s identification of which facts are critical and which facts are
irrelevant that governs.”)
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regional solid waste planning.® Therefore, this issue is not relevant and material to the |
Commission’s decision. While TCEQ is the regulating agency, OPIC cannot ‘ﬁnd that the .
adequacy of TCEQ’s response to.complaints can be addressed in a hearing on this application.
| However, OPIC finds that the remaining issues are relevant and material to the commission
decision on the application:

| The iséues are relevaiit and material because they concern commimity growth treridsé,
land use,’ health and safety,8 and transportation. ? All of these interests are addressed b}izthe
permit vapplicatien‘and protected by the law under which the .applicati_ori will be considered.
Visual impacts were evaluated by the ED under 30 TAC §,330. 138 and\are therefore relevant and
material. Likewise issues related to groundwater and gas monitoring are relevant and material as
the ap};)lication details the groundwater monitoring plans and the ED agrees that “monitoring of
groundwater for release ef contarilinants and .monitoring;for landfill gas emissions will be
required while the facility is active and during the post—closure careperiod.” 10 he_issueof noise_
and facility operation times relates ‘niost closely with compatibility of surrounding larid ‘uees ;
since the TCEQ does not have rules’ which specifically address iloise. However, 'noise mey be
relevant to the extend it creates a nuisance condition‘pro‘hibited by 30 TAC §330.15(a)(2)i Issues I
relaied to odor management are‘relevant as there are procedures for odOr management speciﬁed
in Section 15 of the Site Operating Plan (SOP) (Part IV of the apphcation) as requlred 30 TAC

§330. 125(b) effectwe December 2, 2004 Issucs related to buffer zones are relevant, as Well =

> See Executive Director’s Response to Public Comment, Response 7, Page 8.
630 TAC §330.53 (8)(C)
730 TAC §330.53 (8)
8 . 30 TAC §330.5
30 TAC §330.53 (9)

See Executive Director’s Response to Public Comment, Response 18, Page 14
130 TAC §330.121(b)
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Issues related to erosion and management of runoff and stormwater are rélevant and
material to the Commission’s dec‘;ision.]2 Issues related to the Soil and Liner Quality Coﬂtfol plan
are addressed by 30 TAC §330.205, and are therefore relevant and material. Issues related to air
quality are relevant to the extent that the municipal solid waste rules address air quality. Issues
related to' protections from vectors are addressed by 30 TAC §330.126. Habitat concerns are

13
relevant as well.

T

Therefore, OPIC recommends that the Commission find the following issues to be

relevant and material, disputed issues of fact:

1. Whether the proposed permit amendment is compatible with land use in the surrounding
area?

2. Whether the proposed permit amendment is compatible with the surrounding area’s
growth trends and patterns? :

3. Whether roads within a mile of the facility have been properly identified in the
application?

4. Whether the landfill’s operational hours are appropriate?

Whether TCEQ’s new Chapter 330 rules for odor control could be utilized to compensate :

for a history of poor compliance related to odor control?

Whether the application and draft permit adequately address odor control?

Whether the application and draft permit adequately address other air quality issues?

W ether surface water drainage is adequately addressed by the draft permit?

Whether TCEQ’s new Chapter 330 rules relating to surface water drainage could be

utilized to address surface water drainage issues? .

10. Whether the application and draft permit ensures compliance with the requirements for
non-erodible velocities, minimizing soil losses, and stability of final cover?

11. Whether the amendment application is consistent throughout regarding cover Inspection
and erosion repair? :

12. Whether the erosion control methods identified in the application and draft permit are
sufficient? '

13. Whether allowing operation on weekends and evenings without requiring inspections for
final and intermediate cover during those periods is protective?

14. Whether alternate daily cover is appropriate? '

15. Whether the onsite materials are suitable for landfill construction purposes?

W

\© 90 N O

12 5ee 30 TAC §330.55(b)(2), which addresses discharge from a 25-year storm. See 30 TAC §330.55(b)(3), which
requires a runoff management system. See 30 TAC §330.55(b)(4) and 30 TAC §330.55(b)(5)(E) also address
surface water quality run-off concerns.

13 TCEQ rules at 30 TAC §330.51(b)(8), §330.53(b)(13), §330.55(b)(9), and §330.129 require that the application
include information about endangered or threatened species and habitat :
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16.

17

18.
19.
20.

21.

22.
. Whether the Applicant’s compliance history warrants denial of the appllcatlon'?
24,

- 23

25.
26.

27.

28.
29.

30.
31,
32,

33.
34.

35.

36.

Whether onsite soils are appropriate to be utilized as soil liner?

. Whether the analysis of pollution migration pathways should address the migration

possible from the adjacent Waste Management landfill?

Whether the storage, treatment, and disposal of contaminated water is adequately
addressed in the application and draft permit?

Whether the Soil and Liner Quality Control Plan adequately addresses the spe01ﬁc
conditions at the site?

Whether the landfill gas collection systems are protectlve of human health and the
environment, due to removal of gas probes between landfill boundaries?

Whether the demonstration of no significant alteration of natural drainage patterns was
inappropriately based upon a comparison of current permit conditions and proposed
permit conditions rather than a pre-development conditions and proposed permit
conditions?

Whether the leachate collection system is adequate‘7

Whether the groundwater monitoring system is sufficient?

Whether the application and draft permit is protective of groundwater?

Whether the application and draft permit is protectlve of human health and the
environment?

Whether the draft permit and application adequately protect against dust and Wmdblown
debris? ;

Whether the draft permit and application adequately address vectors?

Whether the draft permit and application addresses the noise expected form the proposed :
activities?

Whether the application and draft perm1t address the hazardous traffic condltlons
resulting from the operation of the facility?

Whether the applicant should visually screen 1ts faolhty from ne1ghbormg busmess Barr
Mansion?

Whether the draft permit should address the fact that applicant has been unwﬂhng to pick
up litter found within 2 miles of the facility?

Whether the buffer zone should include part of a road?. :

Whether a large working face on the landfill is approprlate to visual impacts on the
community?

Whether the proposed activities will negatively impact the local wildlife habitat?

Has the Applicant been properly identified such that TCEQ and the public understand
who the respons1b1e entlty is?

H. Maximum Expected Duration of Hearing

Commission Rule 30 TEX. ADMIN, CODE § 55.1 15(d) requires that any Commission order

referring a case to SOAH specify the maximum expected duration of the hearing by stating a

date by which the judge is expected to issue a proposal for decision. The rule further provides

that no hearing shall be longer than one year from the first day of the preliminary hearing to the



OPIC’s Response to Hearing Requests
BFI Waste Systems-Permit No 1447A
Page 21

date the proposal for decision is issued. To assist the Commission in stating a date by which the
judge is expected to issue a proposal for decision, and as required by 30 TEX. ADMIN. CODE
§55.209(d)(7), OPIC estimates that the maximum expected duration of a hearing on this
application would be 12 months from the first date of the preliminary hearing until the proposal

for decision is issued.

IV. CONCLUSION
For the reasons set forth above, the Office of Public Interest Counsel respectfully

recommends that the Commission grant the contested case hearing requests of Jeremiah Bentley
and the Harris Branch Residential Property Owners Association (HBRPOA), Northeast
Neighbors Coalition, TTFA, L.P., Amy Kersten, Nora Longoria, Mark McAfee, Melanie McAfee,
Alto and Rosemary Nauert, Evelyn and Cecil Remmert, Delmer Rogers, Mike and Ramona
Rountree, Celeste Scarborough, Roy and Janet Smith, and Evan Williams) and refer this matter
to the State Office of Administrative Hearings for a hearing of 12 months on the issues described
above.

Respectfully submitted,

Blas J. Coy, Jr.

Pubhci;/e}est Counsel

/n] :?4/ 7]%“’\

ChriStina M

Assistant Pubhc Interest Counsel

State Bar No. 24041388

P.O. Box 13087 MC 103

Austin, Texas 78711

(512) 239-6363 PHONE
(512) 239-6377 FAX
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. CERTIFICATE OF SERVICE

I hereby certify that on February 1, 2008, the ongmal and eleven true and correct copies of the
Office of Public Interest Counsel’s Response to Requests for Reconsideration and Response to
Requests for Hearing were filed with the Chief Clerk of the TCEQ and a copy was served to all
persons listed on the attached mailing list via hand delivery, facsimile transmission, Inter-

Agency Mail or by deposit in the U.S. Mall
C‘h‘ﬁstlna Mann




MAILING LIST
BFI WASTE SYSTEMS OF NORTH AMERICA, INC.
TCEQ DOCKET NO. 2007-1774-MSW

FOR THE APPLICANT:

Brad Dugas

South Central Texas Dlstrlct Manager

BFI Waste Systems of North America, Inc.
4542 Southeast Loop 410

San Antonio, Texas 78222-3925

Tel: (210) 648-5222

Fax: (210) 648-5227

Ray L. Shull, P.E,, President
Associated Consulting Engineers, Inc.
901 South MoPac Expressway
Building II, Suite 165

Austin, Texas 78746-57438

Tel: (512) 329-0006

Fax: (512) 329-0096

FOR THE EXECUTIVE DIRECTOR:
Steve Shepherd, Staff Attorney
Texas Commission on Environmental Quahty
Environmental Law Division, MC-173
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-0600
- Fax: (512) 239-0606

Arten Avakian, Technical Staff

Texas Commission on Environmental Quality
Waste Permits Division, MC-124

P.O.Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4419

Fax: (512) 239-2007

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

LaDonna Castaiiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

REQUESTERS:
See attached list.
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