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APPLICANT’S RESPONSE TO REQUEST FOR CONTESTED CASE HEARING
AND REQUEST FOR RECONSIDERATION

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW Applicant Flint Hills Resources, LP (“FHR” or “Applicant’) and,
pursuant to 30 Tex. Admin. § 55.209(d), files this response to the requests for contested case
hearing and reconsideration concerning FHR’s application to amend Flexible Air Quality Permit
No. 8803A/PSD-TX-413M8 (the “Application”) submitted to the Texas Commission on
Environmental Quality (“TCEQ” or “Commission”) by Citizens for Environmental Justice,
Refinery Reform Campaign, and South Texas Colonias Initiative (collectively, “Requestors”).

The Application is unique in several respects. For example, the projects addressed by the
application are not proposed, but instead were completed prior to 2007 under standard permit
and permit by rule (“PBR”) authorizations that are being “rolled-in” to TCEQ Flexible Air
Quality Permit No. 8803A/PSD-TX-413M8 (the “Permit”). Additionally, the majority of these
prior authorizations involve the installation of pollution control devices that have each been
operating for well over a year to significantly reduce nitrogen oxide (“NO,”) and hydrogen
sulfide (“H,S”) emissions from equipment at FHR’s West Refinery. The Application simply
does not in any way relate to a “refinery expansion” as alleged by Requestors.

As set forth below, the request for contested case hearing does not include information
required by Commission rules and, as a result, fails to demonstrate that Requestors are entitled to

such a hearing. Furthermore, it is evident from their requests that Requestors fail to appreciate



both the scope and purpose of the Application. As a result, Requestors also have failed to raise
any disputed factual issues that are relevant and material to TCEQ’s decision on the Application.
For these reasons, FHR respectfully requests that the Commission deny the Requestors’ requests
for contested case hearing and reconsideration and amend the Permit in accordance with the
Executive Director’s recommendation.

I
BACKGROUND

A. PROCEDURAL BACKGROUND

The Permit currently authorizes operations at FHR’s West Refinery located in Corpus
Christi, Texas. On August 9, 2006, FHR filed the Application with TCEQ to amend the Permit.
As explained more fully below, the purpose of the Application is not to authorize any new
construction. Instead, its purpose is to incorporate into the Permit existing standard permit and
PBR authorizations used primarily to authorize pollution control equipment previously installed
and currently operating at FHR’s West Refinery.

The Application was declared adfninistratively complete by TCEQ on August 15, 2006,
and Notice of Receipt of Application and Intent to Obtain Permit was published in the Corpus
Christi Caller-Times on February 16, 2007. In response to this first public notice, Requestors
submitted a letter to TCEQ dated March 16, 2007 providing comments and requesting a
contested case hearing,.

Following completion of the Executive Director’s technical review of the Application
and preparation of a draft permit, Notice of Application and Preliminary Decision was published
in the Corpus Christi Caller-Times on June 1, 2007. In response to this second notice,

Requestors submitted a letter to TCEQ dated June 29, 2007 providing additional comments.
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On January 16, 2008, the Executive Director filed his Response to Public Comments,
which included two changes to the draft permit made in response to Requestors’ comments. At
the same time, the Executive Director mailed his final decision recommending that the amended
permit be issued. Thereafter, Requestors submitted a February 15, 2008 letter to TCEQ
requesting reconsideration of the Executive Director’s decision.' In that request, Requestors
claim that the Executive Director failed to adequately respond to three of their earlier comments
and reiterate their request for a contested case hearing. Accordingly, both the request for
contested case hearing and request for reconsideration are based on three outstanding comments
that Requestors claim were not adequately addressed by the Executive Director.

B. PROJECTS ASSOCIATED WITH THE PERMIT APPLICATION

FHR submitted the Application to TCEQ to incorporate existing standard permit and
PBR authorizations into the Permit. As explained below, the standard permits were used to
authorize various pollution control devices, including pollution controls that were installed by
FHR to comply with a consent decree it entered into with the Unites States Environmental
Protection Agency (“EPA”) in 2001 (the “Consent Decree”).> The PBR authorized a change in
service for a tank in which a floating roof was installed under standard permit.

1. West Crude Heaters

Pollution Control Project Standard Permit No. 77655 was issued by TCEQ on January
18, 2006 to authorize the installation of Ultra Low NO, Burners (“ULNBs”) on the West Crude

Heaters (EPN A-103). Installation of the ULNBs was required by the Consent Decree to reduce

! Unlike the March 16 and June 29, 2007 comment/hearing request letters, the February 15, 2008 letter requesting
reconsideration of the Executive Director’s decision did not reference South Texas Colonias Initiative.

? The Consent Decree, which was entered on April 25, 2001, has been subsequently amended on multiple occasions.
The April 25, 2001 Consent Decree is attached as Attachment A. The January 19, 2007 amendment (“Consent
Decree Amendment”) is attached as Attachment B.
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NO, emissions from the heaters.” As reflected in the Application, the ULNBs reduced the
heaters’ NO,, emissions from 0.075 pounds/MMBtu to 0.045 pounds/MMBtu, which translates to
an approximately 32 ton/year decrease in permitted NO, emissions. The ULNBs have been
operational since May 2006 and both initial stack testing and continuous emissions monitoring
system (“CEMS”) data confirm that the heaters are achieving the reduced NO, emissions rate.*

While the project did not otherwise impact emissions from the heaters, as part of the
standard permit authorization FHR updated the carbon monoxide (“CO”), particulate matter
(“PM/PM,,”), and volatile organic compound (“VOC”) emission rates for the heaters to reflect
the most recent AP-42 emission factors for natural gas combustion sources. This change in
emission factors, which also is being incorporated into the Permit, will increase the Permit cap
on CO and VOC emissions and decrease the cap on PM/PM,; emissions.

2. No. 2 Parex Hot Oil Heater

Pollution Confrol Project Standard Permit No. 77459 was issued by TCEQ on December
8, 2005 to authorize the installation of a steam injection system on the No. 2 Parex Hot Oil
Heater (EPN N-103) to reduce NO, emissions from the heater as required by the Consent

> As reflected in the Application, the steam injection system reduced the heater’s NO,

Decree.
emissions from. 0.069 pounds/MMBtu to 0.045 pounds/MMBtu, which translates to an
approximately 22 ton/year decrease in permitted NO, emissions. The steam injection system has

been operational since September 2006, and both initial stack testing and CEMS data confirm

that the heater is achieving the reduced NO, emissions rate.®

3 See Consent Decree ) 10 [Att. Al.

* See Affidavit of Curtis Taylor (the “Taylor Affidavit’) § 5. The Taylor Affidavit is attached as Attachment C.
> See Consent Decree 4 16.b in Amended Consent Decree § 3 [Att. B].

6 See Taylor Affidavit q 6 [Att. C].
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While installation of the steam injection system did not otherwise impact emissions from

the No. 2 Parex Hot Oil Heater, FHR also updated the CO, PM/PM. , and VOC emission rates

102

for the heater as part of this standard permit authorization. This change in emission factors will

increase the Permit cap on CO, PM/PM, , and VOC emissions.

10°

3. FCCU CO Boiler/Scrubber

Pollution Control Project Standard Permit No. 76446 was issued by TCEQ on August 15,
2005 to authorize the installation of a selective non-catalytic reduction (“SINCR”) system on the
FCCU CO Boiler/Scrubber (EPN AA-4).” The SNCR system, which was required by the
Consent Decree,® has been operational since November 2006.” Pursuant to the Consent Decree,
FHR is continuing to evaluate NO, emissions from the FCCU CO Boiler/Scrubber following

installation of the SNCR system.'°

Once this evaluation is complete, FHR is required by the
Consent Decree to propose to EPA a 365-day rolling average NO, emission limit for the FCCU
CO Boiler/Scrubber reflecting the NO,, reductions achieved by the SNCR system.'!

The SNCR system, which involves the injection of aqueous ammonia into the
combustion zone of the FCCU CO Boiler/Scrubber, can result in ammonia emissions when
unreacted ammonia escapes in the flue gas. This is commonly referred to as ammonia slip.

Accordingly, the amended Permit will establish an ammonia emissions cap authorizing up to

approximately 12 pounds/hour and 31 tons/year of ammonia emissions.

7 Although the other standard permits associated with the Application are being incorporated into the Permit, FHR
has chosen to authorize the ammonia emissions associated with SNCR system through the permit amendment and
delete Standard Permit No. 76446 upon issuance of the amended Permit.

8 See Consent Decree § IV.B [Att. A] as revised in the Amended Consent Decree [Att. B.

? See Taylor Affidavit § 7 [Att. C].

19 See Consent Decree § 35(a)(vi) in Amended Consent Decree § 6 [Att. B]; Taylor Affidavit § 7 [Att. C].

! See Consent Decree 4 38 in Amended Consent Decree § 9 [Att. B].
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4. Monroe API Separator

Pollution Control Project Standard Permit No. 79214 was issued by TCEQ on July 12,
2006 to authorize the installation of a caustic scrubber on the Monroe API Separator to reduce
the sulfur content of the waste gas stream routed to the API Separator Flare (EPN V8). The
caustic scrubber was installed to reduce H,S emissions from 7,500 parts per million by volume
(“ppmv”) to less than 162 ppmv, the limit for fuel gas combustion devices in 40 C.F.R. Part 60,
Subpart J. The caustic scrubber has been operational since December 2006, and continuous
monitoring of the waste gas stream confirms that the caustic scrubber is achieving the reduced
H,S emission rate.'?

Installation of the caustic scrubber required the addition of fugitive components (i.e.,
valves and flanges), which are potential sources of VOC emissions. However, given the low
level of emissions potentially associated with these fugitive components, FHR has not requested
an increase in the Permit cap on VOC emissions as part of the Application. The installation of
the caustic scrubber has not resulted in any other changes in emissions.

5. Tank 08FB17

Pollution Control Project Standard Permit No. 74076 was issued by TCEQ on November
10, 2004 to authorize the installation of a floating roof in Tank 08FB17. The floating roof,
which serves to reduce VOC emissions from the tank, has been operational since March 2005.'?
Also, as reflected in TCEQ PBR Registration No. 75266 dated April 14, 2005, FHR used PBR
106.262 to authorize the storage of UDEX Reformate in Tank 08FB17. FHR commenced

storage of UDEX Reformate in Tank 08FB17 in March 2005, shortly after the floating roof was

2 See Taylor Affidavit 8 [Att. C].
B 9.
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installed."* The overall impact of these changes to Tank 08FB17 on permitted emissions will be
a reduction in the Permit cap on hourly VOC emissions.

II.
ARGUMENT

A. REQUESTORS FAILED TO PROPERLY REQUEST A CONTESTED CASE HEARING AND, AS A
RESULT, HAVE FAILED TO DEMONSTRATE THAT THEY ARE ENTITLED TO SUCH A
HEARING

Because Requestors are associations, they must satisfy the requirements of 30 Tex.
Admin. Code § 55.205(a) to be granted a contested case hearing. The first of these requirements
focuses on the status of the individual association members: One or more of the association
members must be an affected person in their own right.”” Specifically, one or more of the
association members must have “a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application” that is not “common to
members of the general public.”'®

The Commission is instructed to consider a list of non-exclusive factors in determining
whether a person is an affected person, including the “likely impact of the regulated activity on
the health and safety of the person, and the use of the property of the person.”’” In order that the
Commission may perform this consideration, TCEQ’s rules specify information that must be
included in a request for contested case hearing. For example, a request for contested case

hearing must:

identify the person’s personal justiciable interest affected by the application,
including a brief, but specific, written statement explaining in plain language the

“1a.

15 See 30 TEX. ADMIN. CODE § 55.205(a)(1). Requestors must also satisfy the other two requirements: (1) that the
interests the group or association seeks to protect are germane to the organization’s purpose; and (2) that neither the
claim asserted nor the relief requested requires the participation of the individual members in the case. See 30 TEX.
ADMIN. CODE § 55.205(a)(2)-(3).

1930 TEX. ADMIN. CODE § 55.203(a).

1730 TEX. ADMIN. CODE § 55.203(c)(4).
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requestor’s location and distance relative to the proposed facility or activity that is

the subject of the application and show how and why the requestor believes he or

she will be adversely affected by the proposed facility or activity in a manner not

common to members of the general public.'®
Where this required information is omitted from a hearing request, the Commission is precluded
from performing the affected person determination required by 30 Tex. Admin. Code
§ 55.203(c), and prohibited by statute from granting a contested case hearing.'’

The March 16, 2007 request for contested case hearing is essentially devoid of
information regarding Requestors. Specifically, with respect to Citizens for Environmental
Justice, the request merely states that it is a Corpus Christi non-profit community organization
that works to achieve environmental justice in Corpus Christi, that Suzie Canales is its Director,
and that Ms. Canales and members of Citizens for Environmental Justice “live and work near,
and are directly affected by, Flint Hill’s facility.”®® The request does not provide any specific
information regarding where Ms. Canales or other members of her organization live or work, or
how they will be “directly affected” by the Permit, much less how they might be affected any
differently than members of the general public. Accordingly, the request fails to demonstrate
that any of the organization’s members are affected persons.

The request for contested case hearing is even more lacking when it comes to Refinery

Reform Campaign and South Texas Colonias Initiative as it merely provides the name of each

group’s director and states that the Refinery Reform Campaign “is a national campaign that

' 30 TEX. ADMIN. CODE § 55.201(d)(2).

19 See TEX. WATER CODE § 5.556(c) (“The commission may not grant a request for a contested case hearing unless
the commission determines that the request was filed by an affected person . . .”).

20 Requestors’ March 16, 2007 Request for Contested Case Hearing at 1.
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seeks to clean up refineries™' (notably, an interest that is entirely consistent with, not contrary
to, the Application).

The request for contested case hearing filed by Requestors falls well short of providing
the information required by 30 Tex. Admin. Code § 55.201(d). As a result, Requestors have
failed to demonstrate that their memberships include any affected persons. Accordingly,
pursuant to Tex. Water Code § 5.556(c), their hearing request cannot be granted.

B. THE HEARING REQUESTS DO NOT RAISE DISPUTED ISSUES OF FACT THAT ARE
RELEVANT AND MATERIAL TO THE COMMISSION’S DECISION ON THE APPLICATION

Even if Requestors had established that they meet the requirements of 30 Tex. Admin.
Code § 55.205(a) and thus are entitled a contested case hearing, only relevant and material
disputed issues of fact can be referred to the State Office of Administrative Hearings for a
hearing.” As set forth below, none of the issues that Requestors claim were inadequately
addressed by the Executive Director’s Response to Comment meet this criterion.”

1. Emissions Monitoring

Requestors claim that the boiler and heaters “are not currently subject to direct
monitoring” and that TCEQ should, therefore, require “direct measurement” of emissions from
these sources.”* Requestors’ claim, however, is based on a false premise. In fact, the boilers and
heaters addressed in the Application are subject to extensive stack testing and continuous

emissions monitoring requirements under the Permit.

1.

*? See 30 TEX. ADMIN. CODE § 50.1 15(c) (“The commission may not refer an issue to SOAH for a contested case
hearing unless the commission determines that the issue: (1) involves a disputed question of fact; (2) was raised
during the public comment period; and (3) is relevant and material to the decision on the application.”).

2 Although Requestors raised a total of eight separate issues in their March 16 and June 29, 2007 letters, as
contemplated by 30 TEX. ADMIN. CODE § 55.201(d)(4), their February 15, 2008 letter addresses three issues that
they claim were not adequately addressed by the Executive Director’s Response to Comment. These three
remaining issues relate to emissions monitoring, leak detection and repair, and environmental justice.

* Requestors’ February 15, 2008 Request for Reconsideration at 4.
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Specifically, Special Condition Nos. 46 and 47 of the Permit require FHR to perform
stack sampling to measure NO,, and CO emissions from the No. 2 Parex Hot Oil Heater and the
West Crude Heaters gas well as NO,, CO, PM, and sulfur dioxide (“S0,”) emissions from the
FCCU CO Boiler/Sc;ubber. In addition to stack sampling, Special Condition Nos. 51 and 52 of
the Permit require NO, and CO CEMS for each of these sources as well as an SO, CEMS for the
FCCU CO Boiler/Scrubber. Given these requirements, Requestors’ call for direct measurement
of emissions from these sources is unfounded. Accordingly, Requestors’ comments regarding
emissions monitoring fail to raise any question of fact, much less a relevant or material one.

2. Leak Detection and Repair

The installation of the caustic scrubber on the Monroe API Separator required installation
of approximately 34 new valves and 50 flanges that, combined, are estimated to emit up to 0.07
pounds/hour and 0.29 tons/year of VOC emissions.? Requestors claim that the Permit’s leak
detection and repair (“LDAR”) provisions should require “direct measurement” of these
emissions and specify a “specific timeframe in which ‘re-inspection and repair’ must take
place.®® Here again, Requestors’ comments are based on a fundamental lack of understanding
of the Permit.

Requestors’ claim that the Permit fails to specify a timeframe in which re-inspection and
repair must take place is false, as Special Condition No. 18.1 of the Permit requires that “[e]very
reasonable effort shall be made to repair a leaking component . . . within 15 days after the leak is
found.”  Additionally, the Permit does require direct measurement of fugitive emissions.

Specifically, Special Condition No. 18.F requires quarterly leak-checking of valves using an

» As discussed in Section IB.4 above, despite these potential fugitive component emissions, FHR has not requested
an increase in the Permit cap on VOC emissions as part of the Application.
2% Requestors’ Request for Reconsideration at 6.
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approved gas analyzer. As for Requestors’ claim that the required weekly audible, visual, and/or
olfactory (“AV0”) inspection of connectors is inadequate, this claim too is based on a
mischaracterization of the Permit requirements as Special Condition No. 18.E also requires that
“all new or reworked connections shall be gas-tested or hydraulically tested at no less than
normal operating pressure” after initial installation and replacement. Finally, the Application
simply does not involve “thousands” of fugitive components as insinuated by Requestors.?’
Instead, it involves less than 100.

In summary, Requestors’ comments regarding the Permit’s LDAR provisions are
largely irrelevant as many of the provisions they have requested already are contained in the
Permit. Moreover, those comments that could be viewed as relevant are immaterial given the
very minor emissions associated with the fugitive components that were added as part of the
caustic scrubber installation to reduce H,S emissions. Accordingly, Requestor’s LDAR
comments fail to raise any relevant and material questions of fact.

3. Environmental Justice

Requestors also have failed to raise any relevant or material issues with respect to
environmental justice. First, Executive Order 12898 referenced by Requestors is not applicable
in this context. Second, to the extent environmental justice concerns are implicated in TCEQ’s
issuance of permits that do not involve Prevention of Significant Deterioration (“PSD”) review,

this Application is not of the nature to raise environmental justice concerns. As noted above, the

?7 See Requestors’ Request for Reconsideration at 4.
8 Pederal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, Exec.
Order No. 12,898, 59 FED. REG. 7629 (Feb. 16, 1994) (the “Executive Order”).
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Application involves pollution control projects, not a “refinery expansion” as Requestors seem to
believe.”’

The Executive Order cited by Requestors is not applicable to TCEQ’s review of this
Application.  Rather, the Executive Order was “intended only to improve the internal
management of the [federal] executive branch”®® and, accordingly, is applicable to federal
agencies. Additionally, while the Executive Order may also be applicable to delegated PSD
permitting programs whereby the state acts on behalf of EPA, for multiple reasons that is

' First, TCEQ’s PSD permitting program operates pursuant to state

irrelevant here.?
implementation plan approval, not delegation.*®> Second, and more importantly, the Application
did not trigger PSD review.

To the extent environmental justice concerns may be implicated in TCEQ’s issuance of
non-PSD permits, this Application, because it involves significant emission reductions, is not of
the nature to raise such concerns. As discussed above in Section LB, the only “actual” increase
in permitted emissions (i.e., the only increase not associated with a change in emission factors)

associated with the Application is the ammonia increase incidental to the SNCR system installed

on the FCCU CO Boiler/Scrubber to reduce NO, emissions. Those ammonia emissions, which

% Requestors’ Request for Reconsideration at 7 (“When environmental justice issues are raised, the permitting
authority (here, the TCEQ) must conduct an environmental justice analysis to determine whether the refinery
expansion will have disproportionately high and adverse human health or environmental effects on minority
populations and low-income populations.”) (emphasis added).

3% Executive Order § 6-609.

31 According to Requestors, “This Executive Order applies to state-issued construction permits issued under
delegated NSR programs . . .” Requestors’ Request for Reconsideration at 7. There is limited authority holding that
PSD permitting under a delegation places a state agency in the shoes of EPA, making Executive Order 12898
applicable to the state agency’s PSD permitting actions. In re Knauf Fiber Glass, GmbH, 8 E.A.D. 121, 174 (EAB
1999). However, “[d]elegation under [40 CFR] § 52.21(v) (or any successor provision) is distinct from transfer of
the PSD program to a State by revisions to a State implementation plan under CAA section 110. A permit issued by
a delegate is still an ‘EPA-issued permit’; a permit issued by a transferee State is a ‘State-issued permit.””” 45 FED.
REG. 33,290, 33,413 (May 19, 1980) (cited by In re Knauf, 8 E.A.D. at 174).

2 See, eg, Approval and Promulgation of Implementation Plans State of Texas Prevention of Significant
Deterioration, 57 FED. REG. 28093 (June 24, 1992) (codified at 40 C.F.R. pt. 52).
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are outweighed by the associated NO, reductions, were reviewed by TCEQ and shown to be well
within levels that are protective to human health and the environment.*? Simply put, it cannot be
the case that this Application, which involves significant emission reductions with only
incidental emission increases, raises relevant and material issues regarding environmental justice.

II1.
CONCLUSION

As set forth above, the request for contested case hearing does not include information
required by Commission rules and, as a result, fails to demonstrate that Requestors are entitled to
a contested case hearing, Furthermore, Requestors also have failed to raise any disputed factual
issues that are relevant and material to TCEQ’s decision on the Application. For these reasons,
FHR respectfully requests that the Commission deny the requests for contested case hearing and
reconsideration and amend the Permit in accordance with the Executive Director’s
recommendation. Alternatively, should the Commission find that Requestors are entitled to a
contested case hearing, Applicant urges that the Commission, in accordance with 30 Tex.
Admin. Code § 55.211(b)(3)(A), refer to SOAH only those specific issues raised by Requestors
in their request for reconsideration and specify that SOAH issue a proposal for decision within

four months of referral.

 The Environmental Appeals Board recently upheld EPA Region 10°s conclusion that meeting applicable health-
based standards under the Clean Air Act (in that case discussing only the National Ambient Air Quality Standards)
indicated there “would be no adverse impact on minority and low-income communities.” In re: Shell Offshore, Inc.,
Kulluk Drilling Unit and Frontier Discoverer Drilling Unit, 2007 EPA App. LEXIS 37 (Sept. 14, 2007). In this
case, conservative air dispersion modeling conducted by FHR and reviewed by TCEQ demonstrates that the
maximum impact of the ammonia emissions associated with the Application will be less than ten percent of the
relevant TCEQ effects screening level. See February 5, 2007 TCEQ Modeling Audit Memorandum.
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Respectfully submitted,

Christopher C. Thiele

State Bar No. 24013622
VINSON & ELKINS L.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: (512) 542-8632
Facsimile: (512) 236-3283

COUNSEL FOR FLINT HILLS
RESOURCES, LP
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Applicant’s Response to Request for
Contested Case Hearing and Request for Reconsideration has been served via hand delivery,
facsimile, electronic mail, overnight mail, U.S. Mail, and/or Certified Mail, Return Receipt

Requested, on all parties whose names appear on the attached mailing list on this the 29" day of

August, 2008. 7& ﬂ

Chrisfopher C. Thistg

(

Austin 1010636v2
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MAILING LIST
FLINT HILLS RESOURCES, LP
DOCKET NO. 2008-0293-AIR; PERMIT NO. 8803A

FOR THE EXECUTIVE DIRECTOR:

Erin Selvera, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512) 239-0600

Fax:  (512)239-0606

Juan M. Barrientez, Technical Staff

Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512)239-4786

Fax:  (512)239-1300

Beecher Cameron, Technical Staff

Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512) 239-1495

Fax:  (512)239-1300

FOR PUBLIC INTEREST COUNSEL;:

Mr. Blas J. Coy, Jr., Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512)239-6363

Fax:  (512) 239-6377

FOR OFFICE OF PUBLIC ASSISTANCE:
Ms. Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512) 239-4000

Fax:  (512)239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512)239-4010

Fax:  (512)239-4015

FOR THE CHIEF CLERK:

Ms. LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of the Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel:  (512)239-3300

Fax: (512) 239-3311

REQUESTER:

Suzie Canales

Chair, Citizens for Environmental Justice
5757 S Staples St, Ste. 2506

Corpus Christi, Texas 78413-3732

Enrique Valdivia

Counsel, Texas Rio Grande Legal Aid
1111 N Main Ave

San Antonio, Texas 78212-4713

Benjamin J. Wakefield
1920 L St. N.W. Ste. 800
Washington, DC 20036-5004
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA

UNITED STATES of AMERICA,

Plaintif £,
and
THE STATE OF MINNESOQTA,

Plaintiff-Intervener,

v, Civil Action
No.
KOCH PETROLEUM' GROUP, L.P.

@

— o N e e e e

Defendant.

e ~—

CONSENT DECREE

WHEREAS, Piaintfff, the United States of America
(hereinafter "Plaintiff" oxr "the United States"), on behalf of
the United States Environmental Protection Agency (herein,
"EPA"), has simultaneously filed a Compiaint and lodged this
Consent Decree against Defendant, Koch Petroleum Group, L.P.
(herein, "Koch" or "Defendant"), for alleged Qiolations at
three petroleum refineries owned and operated by Koch, the
Pine Bend, Minnesota refinery, and the East and West
refineries in Corpus Christi, Texas;

AHEREAS, prior to the filing of the Cemplaint, Koch met

with representatives from EZPA to discuss reccnciling EPA and
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industfy goals for progressive Clean Air Act compliance at
Koch’s three refineries;

WHEREAS, Koch and EPA’'s primary common goal in this
Consent Decree is to address partlcular areas of concern:
Control of fugltlve emissions, elimination of excesgs flaring,
and reduction of nitrogen oxides ("NOy”) and sulfur dioxide
("S0,") emissions from refinery process units (collectively

referred to as "Marquee issues”), in which Koch hag agreed to

emissions from its refineries;

WHEREAS, the parties agree that the installation of

control, and also that certain actions that Koch hasg agreed to
take are expected to achleve advances in technology and
methodology for air pollution control;

WHEREAS, Koch is the first petroleum company to step
forward and enter into a comprehensive settlement with Epa
addressing this broad range of air pollution control;

WHEREAS, Koch has not answered or otherwige responded to

the Complaint in light of the settlement memorialized in this

s

Consent jacreea;
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WHEREAS, the .United States’ Complaint alleges that Koch
has been and is in violation of éertain provisions of the
follbwing statutes and their implementing regulations: the
Clean Air Act (the "Act'), 42 U.S.C. §§ 7470-7492; the
Resource Conservation and Recovery Act, (“RCRA"), 42 U.S.C. §
63901 et Seq.; the Comprehensive Environmental Response,
Compénsation andeiability Act (“CERCLA”), 42 ﬁ.s.c. §
9603(a5; the Emergency Planning and Community Right to Know
Act (“EPCRA”), 42 U.S.C. § 11004 (a); and the Clean Water Act
(“CWA"), 33 U.s.cﬁ § 1321(b)(35 and (j);

WHEREAS, the State of Minnesota‘has filed a Cohplaint in
Intervention, alleging that Koch was and isvin violation of
the applicable State'Implementation Plan (“SIP”);

WHEREAS, the State of Texas participated in the
discussions regarding this Consent Decree and the Texas
Natural Resources Conservation,dommiséion (“INRCC”) has
expressed general approval of its terms;

WHEREAS, Koch has denied and continues to deny the
violations alleged in each of’the Complaints; maintains that
it has been and remains in compliance with all applicable
environmental regulations, and is not.liable for civil
penalties or injunctive relief; however, in the interest of
settlement and to aéccﬁplish its objective of cocperatively

Workilg to raconcilte EPA and induscry goals undar the Clean
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management practices at the three refineries to reduce air
emissions;

WHEREAS, the parties acknowledge that this process, which
was initiated by Koch,‘is an innovative approach to resolve
potential compliance issues while simultaneously advancing the
goals of the Clean Air Act;

WHEREAS, Koch hasg waived any applicable federal or state
WHEREAS, the United States, Plaintiff—Intervener, and

interest of the parties and in the public interest,vand fhat
entry of this Consent Decree without further litigation is the .
most appropriate means of resolving thisg matter} and

WHEREAS, the United States, Plaintiff-Intervener, and
Koch have consented to entry of this Consent Decreg without
trial of any issues,

NOW, THEREFORE, without any admission of fact or law, and
without any admission of the Qiolations alleged in the
Complaints, it ig hereby ORDERED anD DECREED ag follbws:

I. JURISDICTION AND VENUE

1. The Complaints state a claim Hpon which relief can be

Jranted against the Defendant under Sections 113 and 167 of
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the CAA, 42 U.S.C. §§ 7413 and 7477, and 28 U.S.C. § 1355,
This Court has'jurisdiction of the subject matter herein and
over fhe parties consenting hereto pursuant to 28 U.S.C.
§ 1345 and pursuant to Sections 113 and 167 of the CAA, 42
U.S.C. §§ 7413 and 7477 and Section 3008(a) of RCRA, 42 U.S.C.
§ 6928(a), Section 109(c) of CERCLA, 42 U.S.C. § 9609 (),
Section 325 (b) of EPCRA, 42 U.S.C. § 11045(b5, and Section
309(b) of the CWA, 33 U.S.C. § 1319(b). Venue is proper under
Section 113 (b) of the Act, 42 U.S.C. § 7413 (b), Section
3008(a) of RCRA, 42 U.S.C. § 6928(a), Section 109(c) of
CERCLA, 42 U.S.C. § 9609(c), Section 325(b) of EPCRA, 42
U.S.C. § 11045(b), and Section 309(b) of the CWA, 33 U.S.C. §
1319(b), and under'za U.8.C. § 1391(bf and (c) .-
II. APPLICABILITY

2. The provisions of this.Consent Decree shall apply to
and be binding upon the United States, the Plaintiff-
Intervener, and upon the Defendant as well as the Defendant's
officers, employees, agents, successors and asgsigns, and shall
apply to Defendant’s refineries for the life of the Decree.
In ﬁhe event Defendant proposes to sell or transfer any of its
refineries subject to this Consent Decree, it shall advise in
writing to such proposed purchaser or successor"in~in¢erest oé
the existence of this Consent Dacree, and shall send a copy of

such written aotification by certified mail, return recelipt
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requested, to EPA before such sale or transfer, if possible,
but no later than the c1081ng date of such sale or transfer.

III. FACTUAL BACKGRQUND

3. Koch operateg three'petroleum refineries for the
manufacture of varioué petroleum-baged products, including
gasoline, diesel, and jet fuels, and other marketable
petroleum by-products.

4. Koch's Pine Bend refinery has the capacity to process
approx1mately 285, OOO barrels per day of heavy crude oi1. The
total capacity of Koch'sg Corpus Chrigti East and wWest
refinerieg ig approximately 285,000 barrels‘per day.

5. éetroleum refining involves the physical, thermal and
chemical separation of crude o0il into marketable petroleum
products

6. The petroleum refining process at Koch’s three
refineries results in emissions of significant quantities of

criteria air pollutants, including nitrogen oxides (“"NOy” ),

carbon monoxide (“cor), particulate matter (“PM”), and sul fur
dioxides ("30,"), as well as volatile organic compounds
(“vocs”), including Benzene. The primary sources of these

emissions are the fluidized catalytlc ¢racking units
(“Eecuse) Process heatars andg boilers, the aulfur recovary
vlants, the WAsbawaber treabkment system, fugitive 2miszsicns
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from leaking components, and flares throughout the refinery

where excess emissions are combusted.

IV. POLLUTION REDUCTION MEASURES

A. NO, Emisgions Reductionsg £ Heaters and Boiler

Program Summary: Koch will implement a program to reduce
NOy emissions from refinery heaters and boilers over 40
mmBTU/hr. higher heating wvalue (“HHV”) by installing ultra
low-NOy burners (“ULNB”), the demonstration of “next
generation” ultra low-NOy burners, or an alternative emissions
reduction technology, and demonstrating compliance with the
lower emission limits specified within this Consent Decree
with the use of source testing, continuous emissions
monitoring systems (“CEMS”), and/or parametric monitoring.
Installation of ultra low NO, burner technology is not
required for heaters and boilers less than 40 mmBTU/hr (HHV) .

7. By March 31, 2001, Koch shall submit to‘EPA, an
“initial plan fér NO;, emissions reductions from heaters and
boilers. This plan shall be in writing and shall contain the
following:

(a.) An inventory of all heaters and boilers at each
refinery and their size;

(b.) Identification of all heaters and boilers over
40 mmBTU/hr(HHV) now fitted with ultra low-NO,
burners;

(c.) Identification of all heaters and boilers over
40 mmBTU/hx (HHV) where Koch expects to install
“current generation” ultra low-NO, burners and the
projected date of installation;

(d.) Identification of all heaters and boilers over
10 mmBTU/hr (HHY) where Koch plans to demonstrate
“next generation” ciltra low-NO, burners and the
projected date <f Inscallation;

Consent Decree -10-



(e.) Identification of all heaters and boilers over
40 mmBTU/hr (HHV)where it is not now expected to be
technologically feasible to install or operate
current generation or next generation ultra low-NoO,
burners (Preliminary Infeasibility List);

(f) Demonstration that requirements of Paragraphs 14
and 17 will be met; and

(g) Identification of all CEMS and parametric
monitoring to pe installed and the projected date of
installation.
Koch will update this plan annually as furthér discussed in
Paragraph 22 of this Consent Decree,

8, For purposes of thisg Consent Decree, “current
generation” ultra low-NO, burner means those burners currently
available on the market that are designed to achieve a NO,
emission rate of 0.03 to 0.04 1lb/mmBTU (HHV) , when firing
natural gas at “typical” industry'firing’conditiOns at full
design load.

| . 9. PFor purposes of this Consgent Decree, “next
generation” ultra low-NO, burner shall mean those burners new
to the market that are designed to an emission raﬁe of 0.012 ST
to'0v015 1b/mmBTU (HHV), when firing natural gas at “typicél”
industry firing conditions at full design load.

10. For those heaters and boilers identified in

Paragraph 7(c) above, Koch shall begin‘installing Current

oy - 1 - IR T ey e ST oAy - £ 4 .y - w3 o g e g PR
jensrablcon ulcra low - N0 burners w3, as defised abcve and
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where determined to be technologically feasible, during the
gscheduled turnérOund (t/a) for each unit that commences on or
after August 1, 2001, or for heaters 11H-3, 11H-4 and 11H-5,
where t/a commences on or after December 31, 2001. Koch will
install the new burners to achieve the lowest feasible
emissions of NOy at maximum representative operating
conditions. Subsequent to the development of thé initial
plan, see Paragraph 7, where warranted, and consideiing the
requirements of‘Paragraphs 14 aﬁd 17, Koch may mdve heaters
and boilérs between categories in Paragraph 7. Koch will
discusé these changes in the annual plan update.

11. For those heaters and boilers identified in Paragraph
7(d) above, Koch shall demonstrate next generation ultra low-
NOyx burners, as defined above, for a test period beginning
December 31, 2001. Koch will operate the new burners to
achieve the lowest feasible emissions of NO, at maximum
representative-oparating conditions.

12. Koch shall prepare a written evaluation of the next

. generation ultra low-NOy burner demonstration to include a

discussion of effectiveness and economic and technical
feasibility. Koch shall submit its report to EPA no later

\ "

tnan Maron 1, 2002
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13, If EPA determines that the demonstration of next
generation ultra low-NOy burners ig successful, based on
Koch'svwritten evaluation of the demonstration, to include
design rate, emission rate and heater reliability, and.such
other information as may then be available to EPA, Koch shall
install the “next generation” burners on all heaters and
boilers, where feasible, with t/a dates that commence on or
after one year following EPA’s notice to Koch that the
demonstration was successful . Héaters and boilers that meet
the “netting unit~ definition ag of said date (one vear after
EPA’'s notice to Koch), will not require additional
modification.

14. For heaters and boilers identified in Koch’
Preliminary Infeasibility Lists, as updated Koch shall de31gn
and install an alternatlve em1851on reduction technology that

achieves a weighted average emission limit in lbs NO,/mmBTU,

separately for Pine Bend and for Corpus Christi East and West

.combined, of not more than 0.06 lb/mmBTU (HHV), based. on total

emissions and total firing capacities of ﬁhe heaters and
boilers on those lists, by no later than December 31,.2006.
15. By no later than December 31, 2005, Koch shall submit
to EPA’a Final Determinapion of Infeasibility, which will
include those heaters and poilars which Koch propos to
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exempt, on the basis of technological of economical
infeasibility, from further burner technology upgrades for NO,
control ds required under Paragraphs 10 and 14. Koch shall
include in the Final Determinatién its basis for the
determination of infeasibility.

16. By no later than December 31, 2006, Koch will have
inétalled‘curreht or next ganerétion ultra low-NOy burners, or
an alternate -emission reduction technology as specified in
Paragraph 14, on all heéaters and boilers of over 40 mmBTU/hr
(HHV) , except for those identified pursuant to Paragraph 15 of
this Consent Decree.

17. In the event that Koch is succesgsful in limiting the
number of heaters or boilers in the technologically infeasible
category to: |

(a.) No more than three (3) at Pine Behd and three
(3) at the combined Corpus Chriéti East and West
refineries, and with a total of no more than four
(4) across all the refineries; or
(b.) No more than one heater or boiler separately
for Pine Bend and for Corpus Christi East and West
compinad;
Then no further ronteols will be necassary for these heatarsg
or pollers, they will be considerad as "netting units” a3 that

Consent Decree -14- E
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apply. [EXAMPLE: if Pine Bend has only one heater or boiler
that ig in the technological infeasibility category, but the
Corpus refineries have 7 in the technologically infeasible
category, the requirements in Paragraph 14 Qould-nct apply to
the Pine Bend unit, but would apply to all 7 of the Corpus
Christi East and West units.]

18. Nothing in this Part shall exempt Koch from
complying with any and all other state, regional or federal -
requirementg. |

19. If Koch demonstrateg, reports to EPA, and EPA
determines, that Koch ig complying with the Tier II gasoline
requirements 40 C.F.R. 5§ 80.195-80.205 earlier than their
applicable compliance date, the deadline identified in

Paragraph 16 (December 31, 2006) ghall be extended by a period

equal in time to the amount of Koch’'s early compliance with

Tier II deadlines, on a refinery—by—refinery basig.

20.  On heaters and boilers with capacity of 150 mmBTU/hr
(HHV) or greater, Koch shall insﬁall CEMS for NO, at the time
the heatars and boilars aras fitted witﬁ control technology
ander this Consent Dacrae,
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21. On heéters and boilers with a capacity less than 150
mmBTﬁ/hr(HHV) that are fitted with control technology under
this Consent Decree, Koch shall conduct an initial performance
test at maximum representative operating conditions. For
heaters and boilers of greater than or equal to 100
mmBTU/hr (HHV) but less than 150 mmBTU/hr (HHV), Koch shall
propoée operating parameters to be monitored to determine
future compliance based on good engineering judgment to ensure
that the parameters are most representative for predicting
emissions. At a minimum these parameters shall include
combustion 0, and air preheat temperature.

Recordkeeping and Reporting Requirementsg for Section A

22. Koch shall submit an annual updaﬁe to the Initial
Plan by March 31° of each calendar year regarding the NO,
heater and boiler project and the requirements of ﬁhis
Section. This report shall contain:

(a.) A list of all heaters and boilers which went through
t/a during the prior calendar year;

(b.) The type of burner upgrade that was conducted on
each heater and boiler;

(c.) The results of all emission tests conducted on each
heater and boller identified in Paragraph 7 during the
prior calendar vear;

sion factnrs and

-
-

p T - =y = 7 o
on Lonsy Leonno O3y

id.} A summary of the ie

3
r2sults of all tested ney
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installations identified in Paragraph 7 conducted during
the prior calendar year;

t/a during the next calendar year and the dates of the
scheduled t/a, and the type of technology that Koch
expects to install on those units;

(F.) An identification of established permit limits (in
lbs NO, per mmBTU (HHV) fired) applicable to each heater
or boiler modified .under thisg Consent Decree;

(g.) A demorstration that the requirements of Paragraphs

14 and 17, if applicable, continue to be met with updates
for changes to the initial plan as required by Paragraph

10; and : :

(h.) a summary of all CEMS and parametric monitoring
installations during the prior calendar vyear.

B. NQy, Emissgion Reductions from FCCUsg

Program Summary: Koch will demonstrate the uge of low-NO,

" combustion promoter and NOx adsorbing catalyst additive at the

Corpus Christi West FCCU, alone (catalyst test) and in
combination with the implementation of Selective Non-Catalytic
Reduction (“SNCR”) for the reduction and control of NO,
emisgions (combined technology test). Successful
demonstrations will obligate Koch to implement the catalyst
additives alone, SNCR alone, or the combined technologiesg at
its two remaining refineries or to implement other
technologies giving equivalent or superior emissiong
performance.

23. Prior to June 1, 2001, Koch shall begin the ugse of
low-NO, combustion promoter, alone and in dombinaﬁion with NO,
adsorbing catalyst additive in the Corpus West Plant's FCCU,.
The test for low NO; combustion promoter will test the effect

Of complate reglacamant of conventional anmbustion promotar
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with low NOy cémbustion promoter wherever and whenever
combuster promoter is used. Koch shall also attempt to use
NO, adsorbing catalyst additive alone, in an effort té
quantify the emission reducing éffects of each.

24. No later than December 31, 2001, Koch shall complete
a study of the individual and combined effects of the
additives on NO, emissions from the FCCU, identify the améunt
of each catalyst additive, and the combined catalyst
additives, and recommend to EPA the proposed economically
reagonable maximum percentage of NOy adsorbing catalyst
additive up to 2% of total catalyst makeup, the addition of
which regults in the lowest feasible NOy concentration in the
regenerator flué gas at the tested facility.

25. Koch’s proposal shall be included in a final report
to EPA, “Catalyst Additive Study for Reduction of FCCU NO,
Emissions,” to be submitted no later than March 31, 2002. EPA
will provide a written response to Koch’s proposal within 90
days. |

26. During the planned shutdown of the Corpus Christi
Wegt FCCU, in calendar vyear 2002, Koch‘shall install an S8NCR

system which will allow the injection of a reductant, such as

o

pmacnia oOr urea, into Lhe ragenerator £lue gas.  Koch will
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design the sfstem Lo reduce emissions of NOy from the FreCcU
regenerator as much as economically feasible,

27. Xoch will not be required to install SNCR pursuant
Lo Paragraph 26 if Koch is.able to achieve a NOy concentration
of 20 ppmvd (at 0% oxygeﬁ) or less on an annual average basgisg

using only catalyst additives. Alternatlvely, if Koch can

Decree, Koch may install an alternative technology that will
meet the 20 ppmvd (at 0% oxygen) NO, emission limit.

28. Koch may elect to change the location of the
combined technology test from Corpus Chrigti West to the Pine
Bend FCCU at its next t/a but no later than 2003, by providing
written notice to EPA by December 31, 2001. If Koch elects to
demonstrate the combined NOy control technology at Pine Bend,
all the requlrements of this Section shall apply, with the
exception that the completion date shall be extended to
Decemberv31, 2003,

29. Koch shall operate the SNCR system in conjunction
with the combination of low-NO, combustion promoter and NO,
eliminating catalyst additive that will vield the lowest
Feagibla yo., Conc2ntration in thé'FCCU regenerator flae gas,

18 3Uupportad py rhe study .  Koch will cperate this “cowbinad
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technology system” in an effort to achieve a NOy concentration
of 20 ppmvd at 0% oxygen. During the combined technology
test, Koch will monitor SNCR inlet NOx concentrations on a
continuous basis for the period ofithe optimization study

unless Koch shall propose and EPA shall approve an alternative

monitoring frequency.

30. Koch will report the results of the combined

technology test as follows:

(2a.) Six months following the startup of the combined
technology system, Koch will evaluate the success of this
gystem based on the actual hourly, daily, weekly and
projected annual average NO, concentration in the
regenerator flue gas uging the CEMS and/or performance
tests and will report this information to EPA within 8
months of startup.

(b.) One,yéar following the startup of the combined
technology system, Koch will evaluate the success of this
system based on the actual hourly, daily, weekly, and
annual average NO, concentration in the regenerator flue
gas using CEMS and/or performance tests, and will report
.this information to EPA within 15 months of startup.

A
For each report, Koch will prepare a summary for general use

by the EPA and the States of Minnesota and Texas,
notwithstanding any confidentiality claim by Koch.
31. For purposes of this Consent Decree, a “successful”

test of the combined technology will be an annual average NO,

&

o\

soheentration of less than or 2qual to 20 ppmvd (at 0

SRR
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32. For purposes of this Consgent Decree, a'“partially
successful” test of the combined technology will be an annual
aﬁerage NOy concentrations of less than 70 ppmvd (at 0%
oxygen) but greatef than 20 ppmva (at 0% oxygén).

33. For purposes of this Consent Decree, a “partial
failure” of the,combined technology will be an annual'average
of daily NO, concentrations of less than or equal to 100 ppmvd
(at 0% oxygen), but greater than or equal to 70 ppmvd (at 0%
oxygen) .

34. For purposes of this Consent Decree, a-“failure” of
the combined technology will be an annual average NO,
concentration of greater than 100 ppmvd (at 0% oxygen) .

35. Pursuant to this Consent Decree, success or partial
successg, as defined above, will compel Koch to do the
following:

(a.) 3 months after submittal of final test report, begin

using catalyst additives, where justified by the catalyst

additive Study in Paragraph 25, at Corpus Christi East

and Pine Bend FCCUsg;

(b.) During the next turnaround for each FCCU that occurs
no sooner than 18 months after submittal of the 6-month
test report, install SNCR at the Pine Bend FCCU and SNCR,
using an enhanced reductant such asg hydrogen, at the

Corpus Christi Rast pccu;

(¢.) SNCR will not be required at the Corpus Christi East
FCCO if Kooh <an achieve and demenstrate an annual
aerage of daily o, concentrations less than or aqual to
35 ppmvd fac 0% oxygen), and show that $NCR ~ost
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effectiveness 1is greater than $10,000 per ton (based on
annualized cost); and

(d.) SNCR will not be required for any FCCU that
demonstrates annual average concentration of less than or
equal to 20 ppmvd (at 0% oxygen) NO, without it.

36. Pursuant to this Consent ﬁecree, partial failure in
the combinéd'technology test will compel Koch to propose an
alternative for installation during the next t/a fér that unit
that is at least 18 months after the test report submigsion
required by Paragraph 30(a). Such proposal will be approved
if EPA determines that the alternate technology will achieve
an annual average of daily NOy concentrations of less than or
equal to 70 ppmvd (at 0% oxygen). EPA shall provide a response
to Koch within 90 days of submission.

37. Pursuant to this Consent Decree, failure in the
combined technology test will compel Koch to propose an.
alternative control technology for all three FCCUs for
installation during the.next t/a for that unit that is at
least 18 months after the test report submissioﬁ required by
Paragraph 30(a). Such proposal will bé approved 1f EPA
determines that the alternate tecﬁnology will achieve»én
annual aver&gé‘of daily MO, concentrations of less than or
equal to 70 ppmvd (ak 0% oxygen). EPA shall provide a

s2sponse Lo Kcch within 30 days of submission.
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38. After the installation aﬁd startup of the combined
technology.or alternative technology, EPA and Koch, in
consultation with the appropriate stéte agency, will deterﬁine
the individual NOx concentration limits for the Corpus Chfisti
West, Corpus éhristi East, and Pine Bend FCCUs, based on the
level of demonstrated performance, process variability,

L I

reasonable certainty of compliance, and any other available

pertinent information.

C. 802 Emission Reductions from FCCUs

Program Summary: Koch shall install advanced pollution
control technology for the control of S0z emissions from its FCCU
unit at Pine Bend, and will comply with interim limits for the
reduction of 502 emissions until the control technology is
implemented. Koch will also OPeELats ESE RS B 2 et b
Fw++ the wet gas scrubbers at the FCCUs at the Corpus Christi
West and East refineries, and avcept limits on SO2 emissions from

those units ijgjmppmgﬂu(3gmgimgzlﬁgglﬁ* StStent—with-tha

b&ﬁ&%&ﬁma@w%he~e%ﬂdy.

39, No latervthan leggxgmﬁgiigﬁiggwthe‘end of the next
scheduled t/a in 2003 of the Pine Bend FCCU, Koch shall reduce
502 emissions from the Pine Bend FCCU and dccept aehdews an limit
B ttdcftbedtion of 25 bpmvd (at 0% oxygen) E0 on am Sl -day

fLifJ st average basis. Koch géqg'ggﬁd shall also meet a

limit of 50 ppmvd (at 0% oxXygen) on a 7-day average identical to

t

he Aaveraging ceriod used in NSPS Subpart J. Koch ;. Coromay

elect any maans for attaining rhese raductions.
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40. If Koch Pine Bend is unable to install equipment, or make the changes

necessary to achieve the 365-day rolling annual average of 25 ppmvd (at 0% oxygen)

level of SOz redustion emissions and the 7-day rolling average 50 ppmvd (at U%

oxyden) during 90-days following the end of the next scheduled t/a for the Pine Bend

FCCU in 2003, then Koch Pine Bend shall meet these this limits by the end of 2007,

and shall meet interim SOz limits of 100 ppmvd (at 0% oxygen) in the flue gas on an

$05-day rolling annual average basis during the period between 90-days following the

" next scheduled Va and 2007.

41. Koch shall demonstrate compliance for the Pine Bend FCCU with either the

day annual average of daily SO2 concentrations,

42, Kbch shall demonstrate the reductions through continued operation of a

CEMS for SO20n all 3 FCCUs.

43. Reserved. Ne4ater—than-4w%34,_ggg4w;thm~4&} days-after Tierlkgaseline

riandates-are-in-offost {30 ppm-sulfur %F'qauewafmua#‘aveﬁaqe-and-&)-mm—sww- per
ge_m@n«eap%whiehneamsgwmmmemmww-than--danaw-%{z{;@@,- for-the
FGCUs-at Corpus-Christi West-and East-and-within-one-year of-startup-of-the-control

techmology at-Pine Bend, Koolt-shall -begin optimization-studies-on thé existing Corpus

Chirist West and East FGCH. wet s serubbers (WG S} and the selesctad control |

techaslogy at Pine Bend: IKosh will submit a propesad protoeal for the optimization
badiess o BRA for yavisw and eomniat oo later than Ay pror to Daginaing the

pineed Ry Thae roposed g ool shall molide S oy (g
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apphicabla) ph, serubbing liguer circulation fate: %iquid—teg.qs-mtée,- where applicable.
and-propose for EPA approval iheime;uengy for %ﬁ#@{m@@#w{% Hlat $02

concentrations. Kooh shall submit to-EPA a rsport onthe oplirization studies within. 15

months of starup for Pine Bend &K#by-@%@be%W@mm@meﬁih@

affactive- Eiate efTieril g ase#me—maﬂéates{refsreneeq abovel-for Corpus Christi East

and Waest ;.fnd- HES -ti:re-%su#»y of thase eptirization studies to Propose to ERA naw SO,

44. As of the effective date of this amendment, Koch shall operate each of its

FCCUs at Corpus Christi East and West with a limit of 25 pprmvd (at 0% oxygen) SO2 iry

the flue gas on a rolling 365-day average. Koch- Wwitk-agree toredusce-its SO,
%%mmmwwmmwmeamm%mmmtm Mhes;tuqy
stpports-that reductions ar&%eehmbg%a%feasﬂ#em&ne@eest Prohibitive. ERA. in
sonsultation-with-Kogh. aﬂé&mapp%pr%sta%eageneyw_de%emne the-$0,
fﬁ%@g#&m#mﬁsbased@wm&ievmeﬁdemem&eted pe#gﬁnane&duﬁng the-test

pefiod, preces& variability. . rease*mb#e -Gertaintyof. comphance;-and-any. ethw available
partinent mﬁe+ma tion: For purposes-of this-Raragraph,-the. G@%@ for further S0 raUs tctons
s prohibitive if jt Bx66e4d8-$ 10000 por ton of pollutant removed.

45.(A). Koch agrees that all of its heaters and boilers and all of its fluid catalytic craokmg

unit catalyst
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regenerators are affected facilities for each pcllutant
regulated under NSPS Subpart J and subject to all of,the
applicable requirements of NSPS Subpart J, and will be in
compliance for those units_(heaters, boilers, and fluid
catalytic cracking un;t catalyst regenerators) by January 1,
2001, except as noted below:

{i}) With regard to S02 émissions (H2S inlét
concentration) from heater 02BA201 at the Corpus Christi West
Refinery and heater E0310F101 at the Corpus Christi East
Refinery; opacity from the Corpus Christi West FCCU catalyst
regenerator; and S02 emissions (H2S inlet concentration) from
heaters 27H-1 and 37H-3, 4, 5 at the Pine Bend Refinery, Koch
has already submitted, or will submit by February 28, 2001,
Alternative/Monitoring Plan(s) ("AMP"), as specified in 40
C.F.R. '§ 60.13. If EPA approves an AMP, Koch will comply
with Subpart J for that heater or FCCU within 6 months of such
final approval, unless an earlier date is reqdired by EPA. If
EPA denies the AMP, Koch may elect Lo either: (a) install an
H28 analyzer within 18 months of the denial; or (b) submit a
revisad AMP within 6 months of the denial, unless EPA requiras
Koch vo install an H2S analyzer.

(iip With regard to S0 emissions (H23 inter

Consent Decree . 236



Refinery; and boilers 17H2 and 17H4 at the Pine Bend Refinery, Koch will be in full

compliance with Subpart J by December 31, 2003.

(ifi) With regard to SO2 emissions (H2S inlet concentration), the following

- sources will be in full compliance by the date indicated — By December 31, 20086: the

Corpus Christj East refinery John Zink Thermal oxidizer and the Corpus Christi West

refinery Monroe Separator Flare; By December 31, 2007 the following agueous sump

vents in Sulfur recovery Plant No. 1'at the Corpus Christi East refinery: TK-111 (DEA

Surge Tank), TK-411 (MDEA Bulk Storage), S-102 (Scot Solution Sump), S-105 {Amine

Sump), $-106 (West Sour Water Sump), and S-107 (East Sour water Sump).

- 45. (B). Kach will continue to calibrate, maintain and Operate SO2, NOx, CO and 02

CEMS to continuously monitor air emissions from the Corpus Christi East and West,

and Pine Bend FCCuUs. ‘

| 45.(C) All CEMS installed and operated pursuant to this agreement will be calibrated,

mainfained, and operated in accordance with the applicable requirements of 40 CFR §§
60.11 and 60.13. These CEMS will be used to demonstrate compliance with emission
limits pursuant to 40 CFR § 60.13(5) and shall be subject to the requirements of 40 CFR
Part 60, Appendix F, with the following exceptéon: Kach will not be reqﬁired to conduct a
Relative Accuracy Test Aﬁdit (RATA) once every four quarters, as specified in Sections
5.1.1and 5.1.4 of Appendix F, Instead, a Cylinder Gas Audit (CGA) will be conducted
each quarter. In addition, a Relative Accuracy Audit (RAA), as per Section 5.1.3 of
Appendix F, shall be conducted (in liey of 4 CGA) one quarter every three years. Koch

may 2lect to conduct 2 RATA in lieu of this RAA,
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D. Credit for Emissions Reductions

46. Except as specifically provided in this Section, Koch
may not use any credits resulting from the emissions
reductions{required by this Consent Decree in any emissions
banking, trading, or netting program for PSD, major non-
‘attainment NSR, and minor NSR. The'terms defined in this
Section are for burposes of this Consent Decree only, and may
not be used or relied upon by Koch or any other entity,
including any party to this Consent Decree, for any other

. burpose, in any Subsequent permitting action.

47. For purposes of this Section and the provisions of
this Consent Decree only, “netting units” shall mean those
sources specified below that have been or will be upgraded to
the following control levels for the defined pollutants:

(a.) FCCU NOy ~ The Corpus Christi East and West FCCUs

and Pine Bend FCCU will be considered netting units for

NOy upon Koch’s demonstration that the units have achieved

emissions levels less than 70 ppmvd (at 0% oxXygen) as

required by Part IV, Section B of this Consent Decree;

(b.) Fccu S0, ~ The Corpus Christi Bast and West FCCUs are

considered netting units for 50, at the time of lodging of

this Consent Decree. The Pine Bend FCCU will be
considered a netting unit for 50, upon Koch’s

demonstration that it has achieved the final SO, emission
levels required by Part iV, Section 0 of this Consenc

Decreas;
fc.) Sulfur Recovery Planrs ("3RP3”) - All SRPs at tre
COrpus Christi Sawsr Yo vIoBine Bend finmviss :
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considered netting units at the time of lodging of this
Consent Decree; and

.(d.) Heaters and boilers - All heaters and boilers with a
capacity smaller than 40 mmBTU/hr; all heaters and
boilers with a capacity greater than or equal to 40
mmBTU/hr that are or will be equipped with current or
next generation ULNB as defined in Part IV, Section A of
this Consent Decree: all heaters and boilers with a
capacity greater than or equal to 40 mmBTU/hr which are
controlled to a level less than or equal to 0.045 1b
NOy/mmBTU (HHV) maximum allowable emissions are considered
netting units upon their demonstration of compliance with
the terms of this Consent Decree.

Units which have not met the definition of netting units may

Nnot use any credits generated under this Consenf Decree.

48. All future heaters and boilers with next generation
ULNB which are firing fuel gas meeting the NSPS Subpart J H2S
limit ofvo.l gr/dscf. shall be defined as netting units for
purposes of this Section.

49. Heaters and boilers with a capacity of greater than
or equal to 40 mmBTU/hr that Koch upgrades with current
generation ULNB but do not achieve an allowable NO, emission
rate of less than or egual o 0.045 1lb/mmBTU (HHV) at,full
rates, as determined by the initial stack test with allowance
made for operational factors, will be considered as a “try and

fail” modification.

50. Koch may average thege “try and fail” units in with
Frhe technologically :af:asipis Group (s=2e Paragragh 14), buc
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may not consider them as part of this group for purposes of
the exemptions in Paragraphs 17 and 52, or Koch may submit a
written requesteto EPA for a specific source netting unit
determination pursuant to this Section.

51. Koch's request for a netting unit determination
under this Section shall contain stack test data, an
explanation of why the source was not able to accépt an
allowable NO, emission rate of less than or equal to 0.045
1b NOy/mmBTU (HHV), and a discussion of other control OpthnS
considered. EPA shall consmder efforts made by Koch to meet
the 0.045 1b NO,/mmBTU (HHV) level and provide a determination
or request additional information within 90 éalendar days from’

the date Koch’'s request is received. Upon EPA’s written

approval or if EPA has not requested additional information

within 90 days, the source will be a netting unit for purposes
of this Section.

52. Koch may designaté up to three (3) heaters and
boilers at Pine‘Bend, and three (3) heaters and boilers in the
combined Corpus Christi East and West refineries which fall
into the “technologically infeasible” category as netting

units under this Saction.
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E. Emisgion Credit Generation and Clasgification

Program Summary: The emissions credit and netting
limitations discussed below only apply to the netting units
defined in this Section, and only to NO, and SO, emissions.

All other emission Sources of NOy and 80,, and any netting
associated with other pollutants, are outside the scope of
these netting limitations and are subject to PSD/NSR ‘
applicability as implemented by the appropriate permitting
authority or EPA. Emission reductions subject to this reviged

netting policy are only those reductions generated by

Consent Decree only, and may not be used or relied upon by
Koch or any other entity, including any party to this Consent
Decree, for any other purpose, in any subsequent permitting or
enforcement action. =

53. For purposes of this Section, "emission reductionsg”
are defined as the difference between the previous 2-year
actual emissions or another more reprgseﬁtative 2—yéar period
(as defined pursuant to 40 C.F.R. § 52.21) and the future
allowable emissions, as determined by the State permitting
authority, after installation of controls.

54. Emission reductions generated by Koch, pursuant to
this Consent Decree, will be alloca?ed into two categories for
future netting credit, “actual creditg and “allowabie
crédits.” The allocation of the emission reductions will be
based on the source type and em;ssion level achieved as

81ons reductions Ffrom ~hanges made by

A

scriced pelsw,  zZmi

e

i
4]

El
4

A%
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Koch that are not required by this Consent Decree can be used
for netting as described in 40 C.F.R. § 52.21 and as otherwise
allowed under any applicable state or local regulation.

55. Use of credits generated through changes to, or the
shutdown of, Pine Bend heaters 11H-3, 11H-4, 11H-5, 12H-4 and
16H-1 will not be restricted under this decree.

56. Emission reductions generated by Koch at heaters and
boilers firing more than 40 mmBTU/hr (HHV) by the installation
of netting unit controls, by completion of certain of the
pollution reduction projects discussed in Paragraph 110, by
permanent shutdown, or by installation of other controls are
subject to the following allocations:

(a.) For SO, reductions by limiting fuel o0il firing at the

Pine Bend refinery to 100,000 barrels per calendar year

(see Paragraph 110), as reflected in accepted federally

enforceable requirements, Koch shall receive 90% actual

credits and lO%_allowable credits;

(b.) For NOy reductions to a level of less than or equal

to 0.045 1b NO,/mmBTU (HHV)on a 3 hour average basis at a

maximum firing duty, as determined through accepted

federally enforceable limits, Koch shall receive 90%

actual credits and 10% allowable credits; and

(c.) For NOg reductions to a level of less than or equal

to 0.02 1b NO,/mmBTU (HHV) on a 3 hour average basis at

maximum £iring duty (including permanent shutdown of
sources) as determined through federally enforceable

limits, Koch shall receive 80% actual credits and 20%
allcwable credits,
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577 Emission reductions geﬁerated by Koch at FcCu’s by
meeting the netting unit definition in Sectipn D above, are
subject to the following allocations:

(a.) For so; reductions to a level of less than or equal

to 25 ppmvd (at 0% oxXygen) on an annual average basis,

Koch shall receive 90% actual credits and 10% allowable
credits; - A

(b.) For NO, reductions to a level of less than or equal

to 70 ppmvd (at 0% oXygen) on an annual average basig,

Koch shall receive 75% actual credits and 25% allowable

credits; and

(¢.) For NO, reductions to a level of less than or equal

to 20 ppmvd (at 0% OXygen) on an annual average basig,

Koch shall receive 50% actual credits and 50% allowable

credits,

58. Koch may use the emission reductionsg génerated by
control of sources to the netting unit levels for PSD netting
purposes at sources already classified ag netting unitsg or
Sources eligible for netting unit classification, consistent
with the netting unit definitions in Part IV, Section D. Koch
must make the emissions reductions federally enforceable
through then existing mechanisms. Emissions reductions are
creditable for 5 vears from the date of generation and shall
survive the termination of the Consent Decree.

59, For purposes of thisg Consent Decree, “allowable

credits” generated can be .used for pgp netting associated with

nat

ting units or zourcas rhat will latsr bescone A2tting unics
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as defined and identified in this Consent Decree. Allowable

credits can be used in netting calculations without

restriction, except that credits may not be used to inérease

the concentration of the pollutant over agreed-upon ievels,

i.e., can increase.FCCU throughput, air burn, tons/year of

S0,, but cannot use credits to relax the 25 ppmvd (at 0%

oxygen) limit to say, 30 ppm§d (at 0% oxygen). Allowable

credits can be used for netting units, including: (a) sources

increasing their potential-to-emit (PTE); (b) sources with no

increase in PTE but with an actual emissions increase; |

(¢) construction of netting'unit replacement sources; and:

(d) construction of netting unit new sources, where both

y replapement sources and new sources meet the criteria

established in Paragraph 47. - g
60. For purposes of this Coﬁsent Decree, where allowabie - ‘

credits are used on heaters or boilers that are increasing

their potential to emit SO, or NO,, but have not vet been

upgraded to a netting unit, those gources are required to be

upgraded to ULNB or an alternate emission reduction technology

providing that those units will achieve aVNOK emission rate of

less than or equal to 0.045% 1b NO,/mmBTU (HHV), by the time

-

lines specified in Part [V, Zection A of rhis Censenr LS res
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61. For purposés of this Congent Decree, “actual
credits” generated by Koch can be used for PSD netting
associated with'neﬁting units ér sources that will later
become netting units as defined and identified in Part 1V,
Section D of this Consent Decree., Koch may only use actual
credité in netting calculations for those sources with no
increase in potential to emit but with an actual emissions
increase (as defined pursuant to 40 C.F.R. § 52.21). Where'
actual credits are uéed on hea&ers or boilers.that are
increasing their actual emissions but have not yet been
upgraded to a netting unit, those sources are required to be
upgraded to ULNB or an alternate emission reduction technology
that will achieve a‘Noxyemission rate of less than 0.045 lb'
NOy/mmBTU (HHV), by the timelines specified in ?art Iv,
Section A of this Consent Decree.

62. Where allowable emissions or federally enforcéable
limits are referred to in this Conseht Decree: (a) for heaters
and boilersg without' CEMS, thege iimits will be determined as
the average of three one-hour stack test runs; (b) for heaters
and boilers with CEMS, tﬁese limits will be determined on a 3-

hour rolling average basis; and (¢) for FCCUs, these limits
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will be determined on an annual average basis, except where

otherwise specified in this Consent Decree.

V. PROGRAM ENHANCEMENTS RE: BENZENE WASTE NESHAP

Program Summary: Koch agrees to undertake the following
measures .to minimize or eliminate fugitive benzene waste
emissions at its refineries. Unless otherwise stated, all
actions will commence on January 1, 2001.

63. In addition to the provisions set forth below, the
Corpus Christi West and Pine Bend refineries shall continue to
comply with the compliance option set forth at 40 C.F.R.

§ 61.342(c), utilizing the exemptions set forth in 40 C.F.R.

§ 61.342(c)(2) and (c) (3) (ii) (“2Mg compliance option”), and
the Corpus Christi East refinery shall continue to comply with
the.compliance option set forth at 40 C.F.R. § 61.342(e) (“6BQ
compliance option”). Koch agrees that during the life of the"
Consent Decree, its Corpus Christi East refinery willlnot
switch to the 2Mg compiiance option. The Corpus Christi West
and Pine Bend refineries may sWitch to the 6BQ compliance
option by providing notice of this intent prior to the start
of the calendar vyear.

64, Koch will conduct audits of all the laboratories

that perform analysis of its benzene waste NESHAD samples to

L2 thal proger analveoical and quality wsguvana: cracediras
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are followed. By July 1, 2001, Koch will conduct the audits
of the laboratories used by one of itsg refineries, and will
complete audits for the remaining-two refineries by December
31, 2001. KochAshall conduct subsequent laboratory audits
every 2 years, or prior to using a new lab for benzene
analysis, during the life of this Consent Decree.

65. Koch shall continue its annual program of reviewing
process information, including but not limited to construction
projects, to ensure that all benzene waste streams are
included in each refinery's inventgry.

66. Beginning January 1, 2001, Koch will conduct
quarterly sampling and anaiysis of the following uncontrolled
benzene wéste'streams:

(a.) For refineriesg complying with the 6BQ compliance

option, all uncontrolled waste streams that contributed

greater than 0.03 Mg to the previous year’'s TAB
calculation shall be sampled once per calendar quarter,

with at least 30 days between samples;

(b.) For refineries complying with the 2Mg compliance
option, all uncontrolled waste streams that contributed

(c.) For refineries complying with the 2Mg compliance
option, all uncontrolled waste Streams, other than those
qualifying for .the exemption found in 40 C.F.R. 3§
51.342(c) (2), thar “ontributed greater rhan D.03 Mg to

Consent Decree
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the previous year’s TAB calculation shall be sampled once
per calendar quarter, with at least 30 days between

samples.

67. Beginning with the first full calendar vyear

following lodging of this Consent Decree, Koch shall verify

annually in the report required to be submitted under 40

C.F.R. § 61.357(d) (2) whether there has been a change in the

control status of all of the following types of waste streams:

(a.
(b.
(c.
(4.
(e.
(£.

Slop oil;

Tank water draws;

Spent caustic;

Desalter rag layer dumps;

Desalter vessel process sampling points; and
Other sample wastes. '

68. Koch shall comply with the following measures at all

locations where carbon canisters are utilized as a regulated

control device under the Benzene Waste NESHAP.

(a.) By December 31, 2001, Koch shall install primary and
secondary carbon canisters and operate them in series;

(b.) Koch shall continue to measure breakthrough at times
when the source is connected to the carbon canister, and
during periods of normal operation in accordance with the
frequency specified in 40 C.F.R. § 61.354(d);

(c.) For a single canister system, breakthrough shall be
defined as a condition where the outlet of the canister
is »100 ppmv VOC or »20 ppmv benzene, and the canister is
providing a reduction of <98% VOC or <99% benzene. For a
primary and secondary canister system, breakthrough shall
be defined 28 a candition where the outlet of the primary
canister 15 »>100 gomv VOC or »20 ppmv penzane, and the
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immediately when carbon breakthrough is detected, in
accordance with 40 C.p.R. § 61.354(4d). Immediately shall
be considered asg within 24 hours upon determination of

69. Koch shall continue to review all spills within the

management units in itg annual calculationvagainst‘the 6 BQ or

2 Mg compliance option as applicable.

70. Koch shall continue to manage all groundwater
remediation conveyance systems in accordance with the
applicable control requirements of the Benzene Waste NESHAP.

71. Beginniﬁg with the firgt full calendar quarter
coﬁmencing January 1, 2001, Koch shall implement the following
compliance measures at all refinerieg:

water traps within its individual drain systems that are

subject to the Benzene Waste NESHAP;

(b.) Koch shall continue to control all slop oil

‘recovered from its cil/water Separators, sewer systems,

2tc., until recycled or put into a feed tank, if not
~ilready counted toward the uncontrolled total;

Consent Decree
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(c.) Koch. shall develop and implement training for all
technicians required to take benzene waste samples;

(d.) Koch shall continue to provide the person(s) within
each refinery responsible for overseeing the benzene
waste program access to real-time benzene waste process
monitoring information related to control equipment;

(e.) Koch shall continue to make real-time benzene waste
process monitoring information related to control
equipment available electronically to the operator (s)
responsible for benzene waste systems in each refinery;
and

(£f.) Koch shall identify/mark all area drains that are
segregated stormwater drains by December 31, 2001.

72. . By December 31, 2001, Koch shall evaluate each of
the following projects at each refinery, including, but not
limited to, each project’s feasibility (including estimated

costs, where appropriate):

(a.) Installation of closed loop sampling devices on all
waste and process streams that are greater than 10 ppmw
benzene;

(b.) Installation of new Benzene Waste NESHAP waste
sample points at all locations where routine sampllng
points are not easily accessible; and

(c.) Implementation of the 6 BQ option, which allows for
more straight forward, end of the line sampling, at the
Corpus Christi West and Pine Bend refineries, for
demonstrating compliance with the Benzene Waste NESHAP.

Consent Decree
’ -40 -

oo .



ilv.i.l,,,_-

Recordkeeping and Reporting Requirements for Part v

73. As part of the overall brogress reports submitted

pursuant to Part XI (General Recordkeeping and Reporting),

Koch shall include the following information:

(a.) with respect to the initial 1lab audits, Koch shall
include information listing the steps it has taken to
implement Paragraph 64 (initial lab audits). After
completion of the initial lab audits, Koch’s final
progress report on this requirement shall include any
corrective actions taken as a result of each audit;

(b.) wWith respect to carbon canister installation, Koch
shall include information listing the steps it has taken
to implement Paragraph 68(a) (carbon canister
installation). After installation of the carbon
canisters is complete, Koch’s final progress report on
this requirement shall include a listing of all locations
within the refinery where secondary canisters were placed
in service;

(c.) in its first progress report after the first quarter
of 2001, Koch shall submit a certification that the
training brogram required by Paragraph 71(c) has been
developed and initiated; and :

(d.) in its first pProgress report filed after completing
each project evaluation reéquired by Paragraph 72, Koch
shall summarize the results of the evaluations, any
future plans for action, including, at a minimum, the
feasibility of each project, and any reasons why Koch may
have elected not to proceed with the project.

74. Beginning with the first full calendar quarter

commencing January 1, 2001, Koch shall submit to the

appropriate state and EPA office, the following information

Consent Decree

-417 -



for each of its refineries as part of the report required by
40 C.F.R. § 61.357(d) (7):

(a.) The results of the quarterly sampling conducted
pursuant to Paragraphs 66 (a) through 66 (c), above, if
sampling results are available. If certain sampling
results are not available prior to submitting the report
for that quarter, such results shall be submitted with
the next quarter’s report; -

(b.) Koch ghall use the quarterly sampling results
pursuant to Paragraph 66 and the previous vear’s annual
report (for unsampled waste streams) to estimate
projected quarterly and calendar year values against the
6BQ or 2Mg compliance option;

(c.) If the estimated quarterly calculation for any
refinery made pursuant to Paragraph 74 (b), above, exceeds
0.5 Mg for refineries complying with the 2 Mg compliance
option or 1.5 Mg for refineries complying with the 6 BQ
compliance option, or if the projected annual calculation
for any refinery made pursuant to this Paragraph exceeds
2 Mg for refineries complying with the 2 Mg compliance
option, or 6 Mg for refineries complying with the 6 BQ
compliance option, Koch shall include a summary of the
activities planned to minimize benzene wastes at the
refinery, or a discussion of why no activity is necessary
to ensure that the calendar year calculation complies
with the Benzene Waste NESHAP. For purposes of thisg
subParagraph, Koch will use best available data, but may
have better information available when it submits the
annual reports required by 40 C.F.R. § 61.357(d) (2); and

(d.) Koch shall identify all labs used during the quarter
for analysis of benzene waste samples and identify when
‘Koch’s most recent audit of each lab Sccurred.

VI. PROGRAM ENHANCEMENTS RE: LEAK DETECTION AND REPAIR

- Program Summary: Koch agrees to undertake the following
measura2s regarding leak datection and repair (“LDAR”) at its
refinacies la acoordsnis with rhe tcllewing schedule. Cnaless

Consent Decree
12 -

——



P B

otherwise stated, the Corpus Christi East and West refineries
will be considered as one LDAR program for purposes of this
Agreement. Unless otherwise stated, all actions will
commernce on January 1, 2001.

75. By no later than December 31, 2001, Koch shall
develop a written refinery-wide program for LDAR compliance
for each refinery. These programs shall include, at a
minimum: an overall refinery-wide leak rate goal (to be>
applied unit-by-unit), procedures for identifying leaking
components, and procedures for identifying and including new
components in_the LDAR prograﬁ. As set forth below, certain
elements of the program will be enforceable by EPA, and Koch
will implement other management-type elements on an
enforceable schedule, but the elements themselves will not be
enforceablé against Koéh under the terms of this Consent
Decree. Koch will implemént.this program according to the
schedules specified in the Paragraphs below.

| "76. By no later than December 31, 2002 Koch’s LDAR '

programs shall be implemented refinery- w1de 1nclud1ng all

components thhln all areas that are owned and maintained by

the refineries. Ag referenced in this Section, “components”

shall mean applicable regulated equipment asg defined in 40
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C.F.R. Part 60, subpart VV, and 40 C.F.R. Part 63, subparts H
and CC, excluding the definition of “process unit.”
77. By no iater than December 31, 2001, Koch shall

develop and begin implementing the following training

- programs at each refinery:

(a.) For new LDAR personnel, Koch shall provide and
require LDAR training prior to the employee beginning
work in the LDAR group;

(b.) For.all LDAR personnel, Koch shall provide and
require completion of annual LDAR training; and

(¢c.) For all other refinery operations personnel, Koch
shall provide and require annual review courses for LDAR
monitoring. ‘ '

75. Koch shall implement the following audit programs
(the Corpus Christi refineries will be audited as one LDAR
program) focusing on comparative monitoring, records review
and observation of the LDAR technicians’ actual calibration
and monitoring techniques:

(a.) Koch shall conduct biennial internal audits of each
refinery’s LDAR program. These audits will be conducted
by sending representative LDAR personnel from one Koch
refinery to the other. One refinery will have its first
audit during the first full calendar vear after the
Consent Decree ig lodged. The other refinery will
conduct its first audit no later than the following
calendar vear; and '

Consent Decree
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79. By December 31, 2002, Koch shall implement an
internal'leak definition of 500 ppmv for all valves, and 2000
ppmv for all pumps. Koch may continue to report leak rates
against the regulatory leak definition,‘or'may elect to usge
thé lower leak rate definition for réporting purposes.

80. Beginning January 1, 2001, Koch shall require LDAR
personnel to make a “first attempt” -at repairing any valve
that has a reading above 50 ppmv, excluding control valves
and other components that LDAR personnel are not authorized
to repair. Koch will only record, track and remonitor leaks
above Koch’s internal leak definition.

81. Koch shall implement a program of more freqﬁent
monitoring by December‘Bl, 2002, for all valves by chdosing
one of the following options on a process unit by process

unit basis:

(a.) Quarterly monitoring with no ability to skip
periods. This option cannot be chosen for process unitg
subject to the HON or the modified-HON option in the

<) Implementation of a Sustainable Skip Period Program
set forth in Attachment 1 to this Consent Decres;

Consent Decree



(¢.) Units that have already utilized a skip leak
interval with a leak definition as listed in Paragraph
79, are not required to return to a more frequent
monitoring interval upon application of the Sustainable
Skip Period Program as of December 31, 2002, but shall

immediately be subject to the requirements of the program

on ‘a going forward basis; and
(d.) Units that have not utilized the 500 ppmv leak
definition prior to December 31, 2002, shall enter the

program on a quarterly frequency, unless their current
interval is shorter.

82. For process units.complying with the Sustainable
Skip Period Program in Attachment 1, Koch shall use the leak
rate determined during an EPA or State inspection to require
more frequent monitoring, if appropriate. Koch will utilize
the more frequent monitoring program beginning at the start
of the next calendar month, provided that if Koch is
obligated under applicable regulations to complete its
monitoring program for the prior monitoring period and if
additional time is required to make the transition, EPA and
Koch will agree on a later date to move to the more frequent
period. Thé leak.rate determination during EPA or state
ingpections shall be made based on the total number of
leaking valves identified during the inspection divided by

the total number of valves in the process unit that Koch uses
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Lo determine the leak rates, rather than the total number of
valves monitored dufing the inspection.

83. Beginning July 1, 2001, Koéh shall use dataloggers
and/or electronic data storage for LDAR monitoring. Koch can
use paper logs where necesgsary or more fea81b1e (i.e. small
rounds, remonltorlng when dataloggers are not available or
broken, inclement weather, etc).

84. By December 31, 2001, Koch shall have developed
standards for new equipment (i.e., pumps, relief valves,
sample connections, other valves) it ig installing to
minimize potential leaks. Koch will also make use of
improved equibment, such as “leakless” valves for chronic
leakers, where available, technically feasible, and
economically reasonable.

85. If, during the life of this Consent Decree, Koch
completely subcontracts its LDAR program at any of itg
refineries, Koch shall require its LDAR contractors to
conduct a QA/QC reviéw of all data before turning it over to
Koch and to provide Koch with daily reports of its monitoring
ackbivity,

86. By December 31, 2001, Koch shall have established a
TG IR That o will Aold LDAR personnel accountaple foo Lha
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quality of monitoring and an overall refinery program to
provide incentives for leak rate improvements.

87. Koch shall continue fo maintain a posiﬁion within
the refinery (or under contract) respoﬁsible for LDAR
coordination, with the authority to implement these and other
recommended improvements.

88. By December 31, 2001, Koch shall have established a
tracking program for maintenance records to ensure that
components added to the refinery during maintenance and/or
construction are added to the LDAR program.

89. Koch shall have the option of monitoring all
components within a process unit wi;hin 30 days after the
startup of the piocess unit after the turnaround without
having the results of the monitoring used in the leak rate
determination. Process unit t/a’s are considered those
activities that are planned on a typical 2-4 year cycle that
require a complete unit shutdown‘

90. Beginning January 1, 2001, Koch will conduct
calibration drift assessments of the LDAR monitoring
equipment in accordance with 40 C.F.R. Part 60, HPA Reference
Test Method 21 at the end of each monitoring shift, at a

b1

RLALMML oo agress that LF any calibratisn deifre
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assessment after the initial calibratidn shows a negative
drift of more than 10%, it will remonitor all components
since the last calibration that had readings above 50 ppmv.

1. Beginning the first calendar quarter following
lodging of this Consent Decree, but no sooner than January 1,
2001, fqr valves that meet the regulatory fequirements to be
put on the "delay Qf repair" list for repair,

{(a.) Koch shall require sign-off by the PL (unit foreman)
Oor equivalent or higher authority before the component isg.
eligible for the "delay of repair" list;

(b.) Koch shall set a leak level of 50,000 ppmv at which
it will undertake “heroic” efforts to fix the leak rather
than put the valve on the “delay of repair” list, unless
there is a safety or major environmental concern posed by
repairing the leak in this manner. For valves, heroic
efforts/repairs shall be defined as non-routine repair
methods, such as the drill and tap;

(c.) Koch shall include valves that are placed on the
“delay of repair” list in its regular LDAR monitoring,
and make “heroic” repair efforts, unless there is a
safety or major environmental concern posed by repairing
the leak in this manner, if leak reaches 50,000 ppmv; and

(d.) After April 1, 2001, Koch shall undertake heroic
efforts to repair valves that have been on the "delay of
repair" list for a period of longer than 36 months,
unless there is a safety or major environmental concern
posed by repairing the. leak in thig manner.

Recordkeeping and Reporting Regquirements For Part VI
. %2. As part of the pProgress report submitted pursuant to

Part XI, Koch shall submit the following information:

Consent Decree
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(a.) As part of the first progress report required to be
submitted after December 31, 2001, Koch shall include a
copy of the written LDAR program for each refinery
developed pursuant to pParagraph 75;

(b.) In the first pfogress report due after the training
program required by paragraph 77 has peen implemented at
each refinery, Koch shall submit a certification that the

training has been implemented;

(c.) In its first progress report due under this Consent
Decree, Koch shall submit a certification that the first
attempt repailr program as described in paragraph 80 has

been implemented;

(d.) BAs part of the first progress report required
to be gubmitted after July 1, 2001, Koch shall
submit a status report on the use of dataloggers
and/or electronic data storage for data monitoring

as required by Paragraph 83;
(e.) In the first progress report submitted after

December 31, 2001, Koch shall include a description of
the equipment standards developed pursuant to Paragraph

84 ;

(f.) As part of the first pfogress report'submitted after

2001, Koch shall include a description of

December 31,
are developed

the accountability/incentive programs that
pursuant to Paragraph 86;

(g.) As part of the first progress report gubmitted
after December 31, 2001, Koch shall include a

description of the mal
pursuant to paragraph 88;

(h.) As part of its first progress report required by
rhis Consent Decree, Koch shall submit a certification
that it has
described in Paragraph 90; and

s first progress report =
Koch shall incluwdz 2 carti
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that it has implemented the “delay of repair”
requirements described in Paragraph 91.

93. Koch shall maintain the audit results from Paragraph
78 and any corrective action implemented. Thé audit results
shall be made available to the EPA and State authorities upon
request., |

4. As part of the semiannual monitoring reports
required by 40 C.F.R. Part 63, Subparts H or CC, Koch shall
provide a listing of those units that became subject to the
program described in Paragraph 81 during the reporting
interval. This report shall include the projected date of
the next monitoring frequency for each process unit.,

VII. PROGRAM ENHANCEMENTS RE: NSPS SUBPARTS A AND J

SULFUR DIOXIDE EMISSIONS FROM SULFUR RECQVERY PLANTS
("SRP"”) AND FLARING DEVICES '

PROGRAM SUMMARY: Upon the lodging of this Consent
Decree, Koch agrees to take the Eollowing measureg,
identified in this Section at all five of its Claus SRPs and
certain flaring devices at its 3 refineries. Koch ig
committed to the goal of eliminating all reasonably
preventable SO, emissions from flaring. Koch has taken a
number of effective steps to reduce the frequency and
duration of Flaring Incidents and to improve the refineries’
sulfur recovery performance. Koch is also committed to
extending the duration between SRP unscheduled and scheduled
maintenance shutdowns to three years or greater.

95. DEFINITICNS: Unless otherwise expressly provided

h

1t

rain, terms used in this Pairt shall have the meaning given
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to those terms in the Clean Air Act, 42 U.S.C. §§ 7401 et
geq., and the regulationsg promulgated ﬁhereunder. In
addition, the.following definitions shall apply to the terms
contained within Part VII of this Consent Decree:

(a.) "Acid Gas" shall mean any gas that contains hydrogen
sulfide and is generated at a refinery by the
regeneration of an amine scrubber solution;

(b.) "AG Flaring" shall mean, for purposes of this
Consent Decree, the combustion of Acid Gas and/or Sour
Water Stripper Gas in a Flaring Device. Nothing in this
definition shall be construed to modify, limit, or affect
EPA's authority to regulate the flaring of gases that do
not fall within the definitions contained in this Decree
of Acid Gas or Sour Water Stripper Gas; :

(c.) "AG Flaring Device" ghall mean any device at the
Refinery that is used for the purpose of combusting Acid
Gas and/or Sour Water Stripper Gas, except facilities in
which gases are combusted to produce sulfur or sulfuric
acid. The combustion of Acid Gas and/or Sour Water
Stripper Gas occurs at the following locations:

(1) Pine Bend - one dedicated sour water stripper

gas flare and the refinery main flare system
(ii) Corpus Christi West - acid gas flare i
(iii)Corpus Christi East - acid gas flare

To the extent that the refinery utilizes Flaring Devices
other than those specified herein for the purpose of
combusting Acid Gas and/or Sour Water Stripper Gas, those
Flaring Devices shall bhe covered under this Decree.

{d.) "AG Flaring Incident" shall mean the continuous or
intermittent flaring/combustion of Acid Zas and/or 3our
Water Stripper Gas that results in che emission of sulfur
dioxide =qual to, or Jgr=2ater than f£iva-hundred (500)
pounds in a twentvr-four 174) rour parisd; creovided,

howevear, that LE Zlve-hundrad TT90, meonds or noza of
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sulfur dioxide have been emitted in a twenty-four (24)
hour period and Flaring continues into subsequent,
contiguous, non-overlapping twenty-four (24) hour
period(s), each period of which results in emissions
equal to, or in excess of five-hundred (500) pounds of
sulfur dioxide, then only one AG Flaring Incident shall
have occurred. Subsequent, contiguous, non-overlapping
periods are measured from the initial commencement of
Flaring within the AG Flaring Incident.

-(e.) "Day" shall mean a calendar day.

(£.) "Hydrocarbon Flaring" shall mean, for purposes of
this Consent Decree, the combustion of refinery process
gases, except for Acid Gas, Sour Water Stripper Gag,
and/or Tail Gas, in a Hydrocarbon Flaring Device.
Nothing in this definition shall be construed to modify,
limit, or affect EPA'g authority to regulate the flaring
of gases that do not fall within the definitions
contained in this Decree. )

(g.) "Hydrocarbon Flaring Device" shall wean a flare
device used to safely control (through combustion) any
excess volume of a refinery process gas other than Acid

" Gas, Sour Water Stripper Gas, and/or Tail Gas. The

subject Hydrocarbon Flaring Devices are:

(1) Pine Bend - the refinery main flare system

(1i) Corpus Christi West - the refinery main flare
system

(1iii) Corpus Christi East - 36" Flare

To the extent that a refinery utilizes Flaring Devices
that are functionally equivalent and are in the same
service as those specified above, those Flaring Devices
shall be covered under this Decree.

(h.) "Hydrocarbon Flaring Incident" shall mean the
continuous or intermittent tlaring of refinery process
gases, except for Acid Cas, Sour Water Stripper Gas, or
Tail Gas, at a Hydrocarbon Flaring Device equipped with a
Elare gas cecovery system, that rasults in the emissions
of znlfar Aioxides amal to, or gradtar than £iva-hnndrad
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(500) pounds in a twenty-four (24) hour period (the 500
pound sulfur dioxide trigger will be determined on the
amount of sulfur dioxide emissions above the flare”
permitted emission limit); provided, however, that if
five-hundred (500) pounds or more of sulfur dioxide have
been emitted in a twenty-four (24) hour period and
Flaring continues into subsequent, contiguous,
non-overlapping twenty-four (24) hour period(s), each
period of which results in emissions equal to, or in
excess of five-hundred (500) pounds of sulfur dioxide,
then only one Hydrocarbon Flaring Incident shall have
occurred. Subsequent, contiguous, non-overlapping
periods are measured from the initial commencement of
Flaring within the Hydrocarbon Flaring Incident. '

(1.) "Malfunction" shall mean any sudden, infreguent, and
not reasonably preventable failure of air pollution
control equipment, process equipment, or a process to
operate in a normal or usual manner. Failures that are
caused in part by poor maintenance or careless operation
are not malfunctions.

(3j.) "Root Cause" shall mean the primary cause of an AG
Flaring Incident, Hydrocarbon Flaring Incident, or a Tail
Gas Incident, as determined through a process of
investigation; provided, however, that if any such
Incident encompasses multiple releases of sulfur dioxide,
the "Root Cause" may encompass multiple primary causes.

(k.) "Scheduled Maintenance" of an SRP shall mean any
shutdown of an SRP that Koch schedules at least ten (10)
days in advance of the shutdown for the purpose of
undertaking maintenance of that SRP.

(1.) "Shutdown" shall mean the cessation of operation of
an affected facility for any purpose.

(m.) "Sour Water Stripper Gas" or "SWS Gas" shall mean
the gas produced by the process of stripping or scrubbing
ra2finary sour wakter, '

L1

0 tartup" shall mean the setting in ogaraticn of an

d facility Edr any curposa,

e
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(o "Sulfur Recovery Plant" shall mean the devizes at Koozh's
Refinsry identifizd as:
(i1). Pine Bend: "Unit 45" (3RUs-3&4) and Unir 26 (SRU~5) ;

(ii). Corpus Christi West: "SRU#L1" and "SRU$2";

(1ii). Corpus Christi East, "East SRU#i" and “F

s SEUJ#F:"

{p.) “Tail Gas”

shall mean exhaust gas from the Claus trains
and/or the tail

gas treating unit (“TGTU”) section of the Sgp;

(g.) “Tail Gas Incident” shall mean, for the purpose of this
Consent Decree, combustion of Tail Gas that either: '
i) is combusted in a flare and results in 500 pounds of

sulfur dioxide emissions in a 24 hour period; or

ii) is combusted in a monitored incinerator and the amount
of sulfur dioxide emissions in excess of the 250 ppm limit
on a rolling twenty-four hour average exceeds 500 pounds.

(r.) "Upstream Process Units" shall mean all amine contactors,
amine scrubbers, and sour water strippers at the refinery,
well as all process units at the refinery that produce gaseous

Or aqueous waste streams that are processed at amine contactors,
amine scrubbers, or sour water strippers.

as

96. SRP NSPS SUBPART & and J APPLICABILITY:

(a.) With respect to all #4ve six of Koch's Claus Sulfur
Recovery Plants at its three ref
will continue to comply with the

Subpart A and J.

ineries, they are subject to and
applicable provisions of NSPS

(b.) Koch agrees that all emission points (stacks) to the
atmosphere for tail gas emissions from each of its Claus Sulfur
Recovery Plants will continue to be monitored and
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reporfed upon as raquired by 40 C.F.R. §%§ 60.7(z2), 6
and 00.105(a) (5). This requirement is not applizable to
()

(c.) Koch will continue to route all SRP sulfur pit
emissions such that they are monitored and included as
part of the SRP's emissions that are compared Lo the NSPS3
Subpart J limit for $0., a 12-hour rolling average of 250
ppmvd 50, at, 0% oxygen, as required by 40 C.F.R.

§ 60.104(a) (2).

(d.) Koch will continue to conduct SRP emissions
monitoring with CEMS at all of the emission points unless
a sulfur dioxide alternative monitoring procedure has
been approved by EPA, per 40 C.F.R. § 60.13(i), for any
or all of the emission points.

(e.) For the purpose of determining compliance with the
SRP emission limits, Koch shall apply the start-up
shutdown provisions set forth in NSPS Subpart A to the
Claus Sulfur Recovery Plant and not to the independent
start-up or shut-down of its corresponding control
device(s) (e.g. TGTU). However, the malfunction
exemption set forth in NSPS Subpart A does apply to both
the Claus Sulfur Recovery Plant and its control device (s)
(e.g., TGTU).

(£.) At Corpus Christi East, by December 31, 2003, Koch
will ensure that the Sour Water Stripper Tank off-gas is
either removed from the SRP incinerator or independently
controlled and monitored to meet NSPS Subpart J emission
limit at 40 C.F.R. §60.104(a) (1).

97. SULFUR RECOVERY PLANT OPTIMIZATION:

(a.}) Koch stipulates that it has performed and will
continue -o perform system reliability and optimization
studizs, utilizing Reliability Centered Maintenance (ROM)
protouols, on its SRP's at all three refineriss. Tha ROTH
profovels ace being sed to optimize rhe N MAnLe L F

tox Clavs triin for rhe aobual charvacravis—ios of

oo
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(6.) Koch has reviewed ag Flaring Incidents which
occurred over cthe past four (4) years on a refinery by
refinery basis. The information gained from these "
reviews was used to help ensure that the reliability
Studies focused on all known potential causes of AG
Flaring due to the design, operation and maintenance of
the SRPs, and to ensure that any historically identified
corrective actions have been or will be implemented for
addressing those causes.

(c.) Koch stipulates that it has performed a Root Cause
Failure Analysis (RCFA) of the recent AG Flaring
Incidents at all three refineries, identified causes of

AG Flaring, and has implemented or is in the process of

identifying and implementing corrective actions to

minimize the number and duration of AG Flaring events
attributable to problems within. the SRP.

98. FLARING. By March 31, 2001, Koch shall, at the 3
refineries, implement procedutres for evaluating whether
future AG Flaring Incidents, Hydrocarbon Flaring Incidents,
and Tail Gas Incidents are due to malfunctions. The
procedures require root cause analysis and corrective action
for all'types of flaring and stipulated penalties for AG
Flaring Incidents or Tail Gas Incidents if the root causes

were not due to malfunctions.

99. HYDROCARBON FLARING. Koch and EPA stipulate for

purposes of this Consent Decree that its main refinery flares
At ics 3 refineries are subject to N3PS3 Subpart J as fuel Jas

Tembusticon devices ip vddirinng =o belng BMECgERCY consrnl
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and EZPA also stipu.ate that the best way to ensure compliance

rh

with those flares’ NSPS cbligations is through implementation o

lution control practices for minimizing flaring

good air pollut !
activity, as required by 40 C.F.R. $60.11(d), and not through

monitoring of compliance with 40 C.F.R. §60.104(a) (1). EPA and
the Minnesota Pollption Control Agency (“MPCA”) agree that
Koch’s cperation of its refineries in conformance with Koch!
flare Policy, Attachment‘z, énsures that Hydrocarbon Flaring is
not subject to the emission limitation, monitoring or other
requirements for refinery fuel gas found in 40 C.F.R. §§ 60.100
- 60.109. Koch shall implement the following additional

mitigation measures:

(a.) For Hydrocarbon Flaring at Pine Bend and Corpus
Christi West, Koch shall continue to operate and maintain
the flare gas recovery systems and investigate, report and
correct the cause of flaring in accordance with the
procedures in Koch's Flare Policy, Attachment 2 to this
Consent Decree.

(b.) For Hydrocarbon Flaring at Corpuq Christi East, by
December 31, =007 2843, Koch shall install a flare gas
recovery bystem and fhen operate and maintain the flare gas

recovery system. By January 7, 200% LZuod o Koch shall bagin
to investigate, report and correct the cause of the
Hydrocarbon Flaring Incidents in accordancs with +“he

procadures in “och's Flars Paliay,
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100. TAILL GAS INCIDENTS. For Tail Gas Incidents, Koch
shall follow the same investigative, reporting, corrective
action and assessment of stipulated penalty procedures as
outlined in Paragraph 101 for Acid Gas Flaring. Those
procedures shall be applied to TGTU shutdowns, bypasses of a
fGTU, unscheduled shutdowns of a SRP or other miscellaneous
unscheduled SRP events which result in a Tail Gas Incident as
defined in Paragraph 95 (q), with the exceptions that the
provisions of Paragraph 101 (c) (ii) (A) would.ﬁot apply to a
Tail Gas Incident and Tail Gas Incidentg would not be counted
in the tally oflAcid Gas Flaring Incidents under Paragraph
101 (c) (1i) (B) .

101. REQULREMEQTS RELATED TQ ACID GAS FLARING.

(a) INMESEIGA TIQN AND REPORTING: No later than thirty

(30) days following the end of an AG Flaring Incident or
an event identified in Paragraph 100, Koch shall submit a
report to the applicable EPA Regional Office and
applicable State Agency that sets forth the following:

(1) . The date and time that the AG Flaring Incident
started and ended. To the extent that the AG
Flaring Incident involved multiple releases either
within a twenty-four (24) hour period or within
subsequent, contiguous, non-overlapping twenty-four
(24) hour periods, Koch shall set forth the starting
and =nding dates and times of each release;

(1i) . An estimate of the guantity of sulfur dioxide
that was emitted and the calculations that were uuged

Ly determin2 that quanbiny;
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(1ii). The steps, if any, that Koch tocok to limit
the duration and/or quantity of sulfur dioxide
emissions associated with the AG Flaring Incident;

(iv) . A detailed analysis that sets forth the Root
Cause and all contributing causes of that AG Flaring
Incident, to the extent determinable;

(v). An analysis of the measures, if any, that are
available to reduce the likelihood of a recurrence
of a AG Flaring Incident resulting from the same
Root Cause or contributing causes in the future.

The analysis shall discuss the alternatives, if any,
that are available, the probable effectiveness and
cost of the alternatives, and whether or not an
outside consultant should be retained to assist in
the analysis. Possible design, operational, and
maintenance changes shall be evaluated. If Koch
concludes that corrective action(s) is (are)
required under Paragraph 101 (b), the report shall
include a description of the action(s) and, if not
already completed, a schedule for its (their)
implementation, including proposed commencement and
completion dates. If Koch concludes that corrective
action is not required under Paragraph 101 (b), the
report shall explain the basis for that conclusion;

A gtatement that:
(A) specifically identifies each of the grounds for
stipulated penalties in Paragraphs 101(c) of this
Decree and describes whether or not the AG Flaring
Incident falls under any of those grounds;

(B) describes which Paragraph

101 (c) (iii) (A) or (B) applies, and why, if
a AG Flaring Incident falls under
Paragraph 101(c) (iii) of this Decree; and

(C) states whether or not Koch asserts a defense r.o
the AG Flaring Incident, and if so, a description of
the defense if an AG Flaring Incident falls under
2ither Paragraph 101(c) (ii) or Paragraph

e T PRI - 1 1 ot
Lol o)y tiiiYy Ry ;
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(vii). To the extent that investigations of the

. causes and/or possible corrective actions still are

underway on the due date of the report, a gtatement
of the anticipated date by which a follow-up report
fully conforming to the requirements of Paragraphs
101 (a) (iv) and (v) will be submitted; provided,
however, that if Koch has not submitted a report or
a series of reports containing the information

‘required to be submitted under thig Paragraph within

(b.)

45 days (or such additional time as EPA may allow)
after the due date for the initial report for the aAaG
Flaring Incident, the stipulated penalty provisions
of Paragraph 103 (b) shall apply, but Koch shall
retain the right to dispute, under Part XVI (Dispute
Resolution) of this Consent Decree, any demand for
stipulated penalties that was isgsued as a result of
Koch's failure to submit the report required under
this Paragraph within the time frame set forth.
Nothing in this Paragraph shall be deemed to excuse
Koch from its investigation, reporting, and
corrective action obligations under this Part for
any AG Flaring Incident which occurs after an AG
Flaring Incident for which Koch has requested an
extension of time under this Paragraph.

(viii) . To the extent that completion of the
implementation of corrective action(s), 4if any, is
not finalized at the time of the submission of the
report required under this Paragraph, then, by no
later than 30 days after completion of the
implementation of corrective action(s), Koch shall
submit a report identifying the corrective action(g)
taken and the dates of commencement and completion
of implementation.

CORRECTIVE ACTION: In response to any AG Flaring

Incident, Koch, as expeditiously as practicable, shall

take
any,

such interim and/or long-term corrective actions, if
A8 are consistent with good engineering practice to

minimize the likelihood of a recurrence of the Root Cause

and a

Consent Decree
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(1). If EPA does not notify Koch in writing within
sixty (6 0) days of receipt of the report(s) required
by Parag raph 10l(a) that it objects to one or more
aspects - of Koch's proposed corrective action(s), it
any, and schedule(s) of implementation, if any, then
that (th cge) action(s) and schedule(s) shall be
deemed a cceptable for purposes of Koch's compliance
with Par agraph 101(b) of this Decree. EPA does not,
however, by its agreement to the entry of this
Consent Decree or by its failure to object to any
correcti ve action that Koch may take in the future,
warrant or aver in any manner that any of Koch's
correcti ve actions in the future will result in
complian ce with the provisions of the Clean Air Act
or its i mplementing regulations. Notwithstanding
EPA's re view of any plans, reports, corrective
measures .or procedures under this Section, Koch
shall re wnain solely responsible for compliance with
the Clean Air Act and its implementing regulations.

(ii). I f EPA does object, in whole or in part, to
Koch's p roposed corrective action(s) and/or its
schedule (s8) of implementation, or, where applicable,
to the absence of such proposal(s) and/or

schedule (g8), it shall notify Koch of that fact
within s ixty (60) days following receipt of the
report (s ) required by Paragraph 101 (a) above. If
Koch and. EPA cannot agree within thirty (30) days on
the appr-opriate corrective action(s), if any, to be
taken im. response to a particular AG Flaring
Incident., either Party may invoke the Dispute
Resoluti.on provisions of Part XVI of this Decree.

Nothing in tlals Paragraph shall be construed as a waiver

of EPA's

rights wnder the Act and its regulations for future

violations of the Act or its regulations, Nothing in this

Paragraph

Consent Decree
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immediately following an AG Flaring Incident or in the period

during preparation and review of any reports required under

(¢) .

this Part.

AG_FLARING INCIDENTS AND STIPULATED PENALTIES:

(i) The stipulated penalty provisions of Paragraph
103(a) shall apply to any AG Flaring Incident for
which the Root Cause was one or more or the
following acts, omissions, or events:

(A) . Error resulting from careless operation by
the personnel charged with the responsibility
for the SRPs, TGTUs, or Upstream Process Units;

(B) . A failure of equipment that is due to a
failure by Koch to operate and maintain that
equipment in a manner consistent with good
engineering practice.

Except for a Force Majeure event, Koch shall have no
defenses to demand for stipulated penalties for a
AG Flaring Incident falling under this Paragraph.

(ii) The stipulated penalty provisions of Paragraph
103 (a) shall apply to any AG Flaring Incident. that
either:

(A) . Results in emissions of sulfur dioxide at
a rate of greater than twenty (20) pounds per
hour continuously for three (3) consecutive
hours or more; or

(B) . Causes the total number of AG Flaring
Incidents per refinery in a rolling twelve (12)
month period to excead five (5).

In the event that an AQ Flaring Incident falls under
both Paragraph 101 (c) (i) and (ii), then Paragraph
101(c) (1) 3kall apply.

Consent Decree
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With respect to any AG Flaring Incident other

than those identified in Paragraphs 101 (c) (i)and
101(c) (ii), the following provisions apply:

Consent Decree

(A) . First Time: If the Root Cause of the AG
Flaring Incident was not a recurrence of the
same Root Cause that resulted in a previous AG
Flaring Incident that occurred since the
effective date of this Decree for the Corpus
Christi Refinery East and West, and gince May
18, 1998 for Pine Bend Refinery, then:

(1). If the Root Cause of the AG Flaring
Incident was sudden, infrequent, and not
reasonably preventable through the
exercise of good engineering practice,
then that cause sghall be designated as an
agreed-upon malfunction for purposes of
reviewing subsequent AG Flaring Incidents;

(2). If the Root Cause of the AG Flaring
Incident was. not sudden and infrequent,
and was reasonably preventable through the
exercise of good engineering practice,
then Koch shall implement corrective
action(s) pursuant to Paragraph 101 (b).

(B) Recurrence: If the Root Causge 13 a
recurrence of the game Root Cause that resulted
in a previous AG Flaring Incident that occurred
gince the Effective Date of this Consent
Decree, then Koch shall be liable for
stipulated penalties under Paragraph 103 (a) of
this Decree unless: ‘

(1) the AG Flaring Incident resulted from
a Malfunction,

(2) the Root Cause previcusly was

designated as an agreed-upon malfuaction
under Paragraph 101(&) (1ii) {A) (1), or

~654 -
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(3) the AG Flaring Incident was a
recurrence of an event that Koch had
previously developed a corrective action
plan for and for which it had not yet
completed implementation.

(iv.) In response to a demand by EPA for stipulated
penalties, the United States and Koch both agree
that Koch shall be entitled to assert a Malfunction
defense with respect to any AG Flaring Incident or
Tail Gas Incident falling under this Paragraph. 1In
the event that a dispute arising under this
Paragraph is brought to the Court pursuant to the
Dispute Resolution provisions of this Decree,
nothing in this Paragraph is intended or shall be
construed to deprive Koch of its view that Startup,
Shutdown, and Malfunction upset defenses are
available for ag Flaring Incidents and Tail Gas
Incidents, nor to deprive the United States of its
view that such .defenses are not available. '

(v.) Other than for a Malfunction or Force Majeure,
if no AG Flaring Incident or Tail Gas Incident
occurs at a refinery for a rolling 36 month period,
then the stipulated penalty provisions of Paragraph
103(a) no longer apply at that refinery. EPA may
elect to reinstate the stipulated penalty provision
if Koch has a flaring event which would otherwise be
subject to stipulated penalties.  EPA’s decision
shall not be subject to dispute resolution. Once
reinstated, the stipulated penalty provision shall
continue for the remaining life of this Consent
Decree.

MISCELLANEQUS:
fa) Calculation of the Quantity of Sulfur Dioxide
Emissions resulting from AG Flaring. For purpbses of
this

Consent Decree
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determined by calculation. Hydrogen sulfide
concentration - "ConcH2S8" - shall be determined from an
SRP feed gas analyzer or by calculation. In the event
that either of these data points is unavailable or
inaccurate, the missing data point(s) shall be estimated
according to best engineering judgment. The report

required under Paragraph 101(a) shall include the data

used in the calculation and an explanation of the basis

for any estimates of missing data points.

(d) Calculation of the Quantity of Sulfur Dioxide

Emissions resulting from a Tail Gas Incident. For the

purposes of this Consent Decree, the quantity of sulfur

dioxide emissions resulting from a Tail Gas Incident

shall be calculated by the one of the following methods,

based on the point of release:
(i) If the Tail Gas Incident is an event of flaring, the

sulfur dioxide emissions are calculated as follows:

ERyqpr, = [FRepe] [ConcH28] [0.169) [TDyuyp: ]

[4¢]

Whare:

ission RPate in pounds of Sulfur Dioxide

3
73411 0as [nclident using tlara

Consent Decree



PERWL NN

Rl

FRygp, = Average Tail Gas Flow Rate to Flaring
Device(s) during Flaring, in standard cubic
feet per hour

TDpepr =Total Duration for flaring of Tail Gas
Incident in hours

ConcH28 = Average Concentration of Hydrogen Sulfide
in tail gas during Flaring (or immediately
prior to Flaring if all gas is being flared)
expressed as a volume fraction (scf H2S/scf
gas)

0.169 = [1b mole H2S8/379 scf H2S] [1.0 1b mole 50,/1
lb mole H28] [64 1b S0,/1.0 1b mole S0,7T

The flow of tail gas to the Flafing Device(s) -
"FRoygp," - may be measured or estimated using
engineering calculations or judgement. Hydrogen
sulfide concentration - "ConcH2S" - shall be |
determined or estimated from the TGTU or Claus

process information,

(11) Tf the Tail Gas Incident is released from a

monitored SRP incinerator, then the following

Clonsent Decree

formula applies:

FR....] [Conc. SO2 - 250] [0.169 x 10 ¢



ER.s; = Emissions from Tail Gas at the SRP
incinerator, S02 ‘lbs. over a 24 hour period

FRi,. = Incinerator Exhaust Gas Flow Rate (standard
cubic feet per hour) (actual stack monitor data
or engineering estimate based on the acid gas
feed rate to the SRP)

Conc. 802 = Actual S02 concentration (CEM data) in
the incinerator exhaust gas, ppmvd at 0% O, and
average over 24 hour. '

0.169 x 10 = [ 1b mole of S02 / 379 802 ] [ 64 lbs
SO02 / 1b mole SO2 ] [ 1x 10°° ] ;

TD.; = Total duration (hours) when the Incinerator
CEM was exceeding 250 ppmvd at 0% O, on a
rolling twelve hour average, in a 24 hour
period.

In the event the Conc. 502 data point is inaccurate or not

[

available or a flow meter for FR;,., does not exist or is

inoperable, then estimates will be used based on best

engineering judgement.

(e) Any disputes under the provisions of this Part shall be g
resolved in accordance with the Part XVI (Dispute Resolution)

of this Decree.

103. STIPULATED PENALTIES UNDER THIS PART: Koch shall

b2 liable for tha Eollowing stipulated penalties for
violations of the reguirements of this Part. For each

PRI I H 1 4 - — - s B . —— - al o 3 3 . I
siolation rhat 13 Aassessad on a “per pa2rind” kasis, the
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amounts identified below apply on the first day of violation

and are calculated for each incremental period of wviolation

oot

i

(or portion thereof):

(a) AG Flaring Incidents for which Koch is liable

under Paragraphs 101 (c) :

Tons Emitted
in Flaring
Incident

Length of Time
from
Commencement
of Flaring
within the
Flaring
Incident to
Termination of
Flaring within
the Flaring
Incident is 3
hours or less

Length of Time
from ‘
Commencement
of Flaring
within the
Flaring
Incident to
Termination of
Flaring within
the Flaring
Incident is
greater than 3
hours but less
than or equal
to 24 hours

Length of Time
of Flaring
within the
Flaring
Incident is
greater than
24 hours

5 Tons or less

$500 per Ton

$750 per Ton

$1,000 per Ton

Greater than 5
Tons, but less
than or equal
to 15 Tons

$1,200 per Ton

$1,800 per Ton

$2,300 per
Ton, up to,
but not
exceeding,
$27,500 in any
one calendar
day

~'71 -

3reater than $1,800 per $2,300 per $27,500 per

15 Tons Ton, wup to,: Ton, up to, calendar day
but not but not for each
axceeding, axceeding, calendar day
$27,500 in any | $27,500 in any Jover which tlre
one calendar one calendar Flaring
Aay day Incident laszrs
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(b)

(i) = For purposes of calculating stipulated
penalties pursuant to this SubParagraph, only one
cell within the matrix. shall apply. Thus, for
example, for an AG Flaring Incident in which the AG
Flaring starts at 1:00 p.m. and ends at 3:00 p.m.,
and for which 14.5 tons of sulfur dioxide are
emitted, the penalty would be $17,400 (14.5 x
$1,200); the penalty would not be $13,900 [(5 x
$500) + (9.5 x $1200)].

(i1) For purposes of determining which column in

the table set forth in this SubParagraph applies

under circumstances in which AG Flaring occurs
intermittently during an AG Flaring Incident, the AG
Flaring shall be deemed to commence at the time that
the AG Flaring that triggers the initiation of a AG
Flaring Incident commences, and shall be deemed to
terminate at the time of the termination of the last
episode of AG Flaring within the AG Flaring
Incident. Thus, for example, for AG Flaring w1th1n

~an AG Flaring Incident that (A) starts at 1:00 p.m.

on Day 1 and ends at 1:30 p.m. on Day 1; (B)
recommences at 4:00 p.m. on Day 1 and ends at 4:30
p.m. on Day 1; (C) recommences at 1:00 a.m. on Day 2
and ends at 1:30 a.m. on Day 2; and (D) no further
AG Flaring occurs within the AG Flaring Incident,
the AG Flaring within the AG Flaring Incident shall
be deemed to last 12.5 hours -- not 1.5 hours --
and the column for AG Flaring of "greater than 3
hours but less than or equal to 24 hours" shall

apply.

Failure to timely submit any report required by this
Part,

or for submitting any report that does not conform

to the requirements of this Part:

55,000 per week, per report.

N

()
to
ERAN
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For those corrective acticn(s) which Koch is reguired
undertake following Dispute Resolution, then, Ffrom the
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either (i) a final agreement is reached between U.S. EPA
and Koch regarding the corrective action or (ii) a court
order regarding the corrective action is entered:

$5,000 per month

(d) Failure to complete any corrective action under

Paragraph 101(b) of this Decree in accordance with the

schedule for such corrective action agreed to by Koch or

imposed on Koch pursuant to the Dispute Resolution

provisions of this Decree (with any such extensions

thereto as to which EPA and Koch may agree in writing):

$5,000 per week

104. Certification. All notices, reports or any other
submissions required of Koch by this Part shall contain the
following certification:

"I certify under penalty of law that I have personaily
examined and am familiar with the information submitted
herein and that I have made a diligent inquiry of those
individuals immediately responsible for obtaining the
information and that to the best of my knowledge and
belief, the information submitted herewith is true,
accurate, and complete. I am aware that there are
significant penaltieg for submitting false information,
including the possibility of fine and imprisonment . "
105. The reporting requirements set forth in this Part.

do not relieve Koch of its obligation to any State, local
authority, or EPA to submit any other reports or information

required by the CAA, or by any other state, federal or local

regquirements.,

Consent Decree



VIII. PERMITTING

106. Construction. Koch agrees to apply for and make

all reasonable efforts to obtain in a timely manner all
appropriate federally enforceable permits (or construction
permit waivers) for the construction of the pollution control
technology required to meet the above pollution reductions.
107. Qperation. As soon as practicable, but in no event
later than 60 days following a finél determination of
concentration limits, Koch shall apply for and make all
reasonable efforts to incorporate the concentration limits
requifed by this Cdnsent Decree into NSR and other applic¢able
‘permitsd for these facilities. Koch shall apply to
incorporate NSPS applicability, where appropriate, inté the

relevant permits asg set forth in Paragraph 106 above.

108. The Pine Bend Project. The parties agree that Koch

initiated the planning of a project involving modifications
to the #2 Crude Unit at the Pine Bend refinery prior to the
signing of the Agreement in Principle dated June 30, 2000.
This project is reflected in an air permit application
submitted to the MPCA dated Septemper 11, 2000. Among other

things, Kerh has prepeosed to iastall, as part of chis

Consent Decree
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project, a new heater (11H-6). While not subject to the
tefms of this Consent Decree, Koch has agreed to install
"next generation” ultra low NO, burners, as defined in this
Consent Decree, in 11H-6 and to eliminate fuel oil firing at
all heaters involved in this'project. As a result, the
projeét will result in reduced NO, and SO? emissions. The
parties agree that this project should be carried out in
furtherance of the objectives of this Consent Decree. The
parties also recognize the existence of the Findings and
Order by Stipulation (Administrative Order), dated February

25, 1994, between Koch Refining Company (now Koch Petroleum

Group) and MPCA. The Administrative Order was made part of

the State Implementation Plan (SIP) for sulfur dioxide
attainment in Minnesota. Koch is involved in a process to
reviée the Administrative Order and SIP to allow Koch to
implement the projects set forth in this Consent Deéree. Thé
parties believe that these projects will further the goals of
the Administrative Order and SIP, to reduce sulfur dioxide
emissions to the ambient air. Therefore, the parties agree
that so long as Koch éonforms to the terms and conditions of

the Consent Decree as it pertains to pollution reduction

2

Mizzicns, YMPCA will takxs no acoFion

Ul

C
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U
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against Koch. for the fail@re to obtain a modification of the
Administrative Orde; prior to construction of the new
heaters. The parties agree to work expeditiously towards the
modification of the Administrative Order and SIP to address
constructioﬁ and operation of the new heater, as well as to
facilitate issuance of the Title V permit for the Pine Bend
refinery and approvals for other projects required bybthis
Consent Decree. If Koch submits timely and appropriate
documentation to support the SIP revision, then no violation
of the construction sgchedule in this Consent Decree will

result if the SIP revision is otherwise delayed.

IX. ENVIRONMENTALLY BENEFICIAL PROJECTS

109. Koch and the United States agree that measures to
reduce NOy and SO, emissions from the FCCUs and heaters and
boilers at the Pine Bend and Corpus Christi refineries, to
the extent that ‘they are not otherwiseArequired by law, are
pollution reduction projects and shall be considered for

penalty mitigation pursuant to this Consent Decree.

110, . Koch snall. perform the following pollution

reduction projects:
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]iii‘ iw—-

(a.) Limitation of supplemental fuel oil burning at the
Pine Bend refinery to 100,000 barrels per year at all

process heaters and steam boilers (except where Koch can
demonstrate that natural gas curtailment is an issue and

fuel oil use is required as a back-up). This project
will prevent approximately 400 tons of S0, emissions per
year;

(b.) Installation of flare gas recovery system at the

Corpus Christi East refinery;

(c.) Replacement, shutdown, or control of heaters and
boilers to reduce NO, emissions at the three refineries;

(d.) Reduction of NO; emissions from the FCCUsz at the
three refineries; and

(e.) Continue the restriction on burning of any fuel oil

in any of the heaters and boilers at the Corpus Christi

Bast and West refineries.

111. Koch agrees that in any public statements regarding
the funding of the projects identified in this Part, Koch
must clearly indicate that Ehese projects are being
undertaken.pursuant Lo this Consent'Decree. Except as
provided in Part IV, Section E (Emission Credit Generation
and Classification), Koch shall not use or rely on the

emission reductions generated as a result of itg performance

of these projects.

L. IMCORPCRATION OF RCRA CONSENT AGREEMENT AND FINAL CRDER

112. On August 31, 2000, #PA and Koch entered iato a

v ey e e I - T R A 1 e wmy e S s ey P P T TN L e
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RCRA violations at Koch's Pine Bend, Minnesota refinery, EPA
docket number RCRA-5-2000-010. The terms of the CAFO are
hereby incorporated by reference and are fully enforceable by
and thfough the relevant terms of this Consent Decree.

Koch’s payment of $3.5 million in civil penalties as
referenced in the CAFO shall be paid pursuant to Paragraph
117 of this Consent Decree. Stipulated penalties due under
the CAFO shall be paid as provided in the CAFO,’and if not
timely paid may be enforced under the CAFO or this Consent
Decree. A copy of the CAFO 1s attached to this Consent

. Decree as Attachment 3.

XI. GENERAL RECORDKEEPING, RECO.RD RETENTION, AND REPORTING
| 113. Defendant shall retain all records required tolbé
ﬁaiﬁtained in accordance with this Consent Decree for a
period of five (5) years unless other regulations require the

records to be maintained longer.

114. Beginning with the first full calendar quarter
after entry of this Consent Decree, the Defendant shall
submit a calendar quarterly progress report (“calendar

quarterly report”) to EPA within 30 days after the end of
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each of the calendar quarters during the life of this Consent
Decree. This report shall contain the following:

(a.) progress report on the implementation of the
requirements of Parts IV-VIII (Compliance Programg)
above;

(b.) a summary of all Hydrocarbon Flaring Incidents;

(¢c.) a summary of the emissions data as required by Parts
IV-VIII, of this Consent Decree for the calendar quarter;

(d.) a description of any problems anticipated w1th
respect to meeting the Compliance Programs of Parts IV-
VIII of this Consent Decree; and

(e.) a description of all environmentally beneficial
projects and implementation activity in accordance with
Part IX this Consent Decree

115. The calendar quarterly report shall be certified by
a refinery manager or corporate officer responsible for
environmental management and compliance at the refineries

covered by the report, as follows:

“I certify under penalty of law that this
information was prepared under my direction or
supervision in accordance with a system designed to
assure that qualified personnel properly gather and
evaluate the information submitted. Based on my -
directions and wmy inquiry of the person(s) who
manage the system, or the person(s) directly
regponsible for gathering the information, the
information submitted is, to the best of my
knowledge and belief, true, accurate, and complete.”

Comsent Docree
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XII. CIVIL PENALTY

116. within thirty (30) calendar days of entry of this
Consent Decree, the Defendant shall pay to the United States
a civil penalty in the‘amount of $4.5 million dollars
($4,500,000). OFf the total, $3?5 million shall be paid in
settlement of the United States’ RCRA claims at the Pine Bend
refinery and $75,000 shall be paid to the EPA Hazardous
Substances Superfund in settlement of the United States’
CERCLA claims at Pine Bend. No amount of the civil penalties
assessed relate to compliance issues at the Corpus Christi
East refinery. Moreover, none of the civil penalties are
attributable to alleged violations of the Benzene Waste
NESHAP! Penalties for the Beniene Waste NESHAP violations
ére being addressed exclusively by a pending criminal action
entitled U,8, v. Koch Industries, et al., (S.D. TX) Docket #
C-00-325. |

117. The monies shall be paid by Electronic PFunds
Transfér ("EFTF) to the United States Department of Justice,
in accordance with currsnt EFT procedures, referencing the
JEAO File Number and DOJ Case Number 90~5~2~1-O7115, and the
civil action case nama and case number of the District of

Wt s
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responsibility. Payment shall be made in accordance with
instructions provided to Koch by the Financial Litigation
Unit of the U.S. Attorney's Office in the District of
Minnesota. Any funds received after 11:00 a.m. (EST) shall
be credited on the hext business day. Koch shall provide
notice of payment, referencing the'USAO File Number and DOJ
Case Number 90-5-2-1-07110, and the civil action case name
and case number, to the Department of Justice and to EPA, as
provided in Paragraph 148 (Notice).

115.' Upon entry of this Decree, this Decree shall
constitute an enfofceable judgment for pufposes of post-
judgment collection in accordance with Rule 69 of the Federal
Rules of Civil Procedure, the Federal Debt Collectioh
Procedure Act, 28 U.S.C. § 3001-3308, and other applicable
federal authority. The United States shall be deemed a
judgment‘creditor for purposes of collection of any unpaid
amounts of the civil and stipulated penalties and interest.

119. No amount of the civil penalty to be paid by Koch
shall be used to reduce its federal or state tax obligations.

XIII. STIPULATED PENALTIES

120. The Defendant shall pay stipulated penalties to the

- 3 : - ~ oy b ) T o3 PR e R R e Rt .o s
lt2d Bcates or the MPUA, whare ipprsoriate, for =2ach
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failure by the Defendant to comply with the terms of this
Consent Decree; provided, however, that the United States or
the MPCA may elect to bring an action for contempt in lieu of
seeking stipulatéd penalties for violations of this Consent
Decree. For each Violation, the amounts identified below
shall apply on the first day of violatiqn, shall be
calculated for each incremental period of violation.(or
'portion thereof), and shall be doubled beginning on the
fourth conseéutive, continuing period of violation, except

auch doubling shall not apply to Paragraphs 120(f) and

| 120(g) (i). In the alternative, at the option of the United
States or the MPCA, stipulated penalties shall equal 1.2
times the economic benefit of Koch's delayed compliance, if
this amount is higher than the amount calculated under this
Paragraph. |
(a.) Requirements for NOy, emission reductions from
heaters and boilers (Part IV, Section A):
(i) Failure to install all the required burners by
the December 31, 2006 deadline:
575,000 per quarter per unitc
(ii) Failure to test for emissions or fallure to

2stablizh operating parametars:
52000 gper wonth per unitc

Consent Decree
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(b.)

(1ii) Failure to meet the emission limits
established pursuant to Part IV, Section A:

$800 per day for each heater or boiler with capacity
of 150 mmBTU/hr (HHV) or greater;

$400 per day for each heater or boiler with capacity

“of less than 150 mmBTU/hr (HHV) ;

{iv) Failure to install CEMS:
$20,000 per month per unit

(v) Failure to submit the written proposals,
feasibility determinations or annual reports to EPA
pursuant to this Part: '

$1000 per proposal/determination/report per month

Requirements for NOy emission reductions from FCCUs

(Part IV, Section B):

Consert Decree

(i) Failure to conduct NO, additive demonstrations:
$30,000 per month per refinery

(ii) Failure to install SNCR on any one FCCU, or an
alternative technology:
$100,000 per quarter per refinery

(1ii) Failure to meet emission limits established
pursuant to Part IV, Section B:
$1500 per day per unit

(iv) Failure to brepare a final report as required
by Part IV, Section B: :
$1,000 per week per report

Requirements for 5C; emission reductions from FCCUs

58!
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(1ii) Failure fto meer final emission limits for the FCCU
ezxhaust gas at each refinery:
0

53000 per day per unit

(d.) Requirements for Benzene Waste NESHAP program enhancements
(Part V):

(i) Failure to timely conduct audit under Paragraph 64:
$5,000 per month per audit

(ii) Failure to timely sample under Paragraph 66:
$5,000 per week or 530,000 per quarter, per
stream(whichever amount is greater, but not ro exceed
$150,000 per refinery per quarter)
(iii) Failure to timely install carbon canister under
Paragraph 68 (a): ' :
$5,000 per week per canister

(iv) Failure to timely replace carbon canister under
Paragraph 68 (d): :
$1,000 per day per canister

(v) Fallure to perform monthly monitoring under Paragraph
71(a):
$500 per month per drain

(vi) Failure to develop and timely implement training
program nnder Paragraph 71(=):
516,000 per quarter per refinery

Cosipsenr ecrae -8
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(vii) Failure to mark segregated stormwater drains
under Paragraph 71 (f):
$1,000 per week per drain

(viii) Failure to complete timely evaluations under
Paragraph 72:
$500 per week per evaluation

(ix) Failure to timely submit reports under this
Part:

$1,000 per week per report

(x) If it is discovered by an EPA or state
investigator or inspector, or their agent, that Koch
failed to include all benzene waste Streams in its
TAB, for each waste stream that is:

less than 0.03 Mg/yr - $250

between 0.03 and 0.1 Mg/yr - $1000

between 0.1 and 0.5 Mg/yr - $5000

greater than 0.5 Mg/yr - $10,000

(e) Reguirements for Leak Detection and Repair program
enhancements (Part VI) :

(1) . Failure to have a written LDAR program underxr
Paragraph 75:
$3000 per week

(ii) Failure to timely develop training program
under Paragraph 77:
$10,000 per month

(iii) Failure to timely conduct internal or external
audit under Paragraph 78:
$5,000 per month per audit

(iv) Fallure to timely implement internal leak
definition under Paragraph 77:
$10,000 per month per process unir
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(v) Failure to develop and timely implement first
attempt at repair program under Paragraph 80:
$10,000 per month

(vi) Fallure to 1mplement and begin more freguent
monitoring program under Paragraph 81:
$10,000 per month per process unit

{(vii) Failure to timely monitor under Paragraph 81
and 82:
$5,000 per week per process unit

(viii) Failure to have dataloggers and electronic
storage under Paragraph 83: '
$5,000 per month per refinery

(ix) Failure toc establish new equipment standards
under Paragraph 84:
$1,000 per month

{(x) Failure to implement subcontractor requirements
(1f required) under Paragraph 85:
$5,000 per month per refinery

(xi) Failure to timely establish LDAR accountability
under Paragraph 86:
$5,000 per month per refinery

(xii) Failure to timely implement maintenance
tracking program under Paragraph 88:
$5,000 per month per refinery

(xiii) Failure to conduct calibration drift
assessment or to remonitor components (if and as
required) under Paragraph 90:

$100 per day per refinery

(xiv) Fallure to attempt “heroic” repairs under
Paragraph 31:

- 35,009 per component

twyy Faitlure to timely-subailt ceports vequired uader

[ SR SR O W
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51,000 per week per report

(xvi) If it is discovered by an EPA or state
investigator or inspector, or their agent, that Koch
failed to include all required components in irs
LDAR program: ‘

$250 per component

(f) Requirements Ffor NSPS Applicability to SRPs (Part

VIT):

(1) For those events not otherwise‘covered by
Paragraph 100 (i.e., Tail Gas Incidents), each

C.F.R. § 60.104(a)(2)(i) that is not attributable to
Startup, Shutdown, or Malfunction of the SRP, or
that is not attributable to Malfunction of the
associated TGTU:

Number of rolling 12-hr Penalty per rolling 12-hr
dverage exceedances within average exceedance
calendar day

1-12 | $ 350
over 12 5 750

(ii) Operation of the SRmp during Scheduled
Maintenance of its associated TGTU (except that this
Paragraph shall not apply during the period in which
Koch is engaged in the Shutdown of an SRpP for, or
Startup of an SRP following, Scheduled Maintenance
of the SRP):

$25,000 per SRp per day

(9) Fequirements for SRy Optimization and Flaring (Part

......
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tiij Failurs Lo operate and maincain properly a flars gas
recovery system pursuant oo Kcoh’s Flare Policy (Attachment
2) (this rejuirsment does not apply to Corpus Christi Fast
unt il January 7, 207 et

31,000 pex déj per refinery

(iii) Failure ro timely install a flare gas recovery system
at the Corpus Christi East refinery:
$100,000 per guarter
(h) Requirsments for Permitting (Part VIII):
Failure to timely submit a complete permit application
under Paragraph 106 or 107 &:
$1,000 per week per unit
(i) Requirements for Pollution Reduction Projects (Part IX);
0il burning in violation of Paragraph 110:
$15 per barrel
(7) Requirements for Reporting and Recordkeeping (Part XI):
Failure to timely submit a report required under Part XI:
51,000 per week per report
(k) Requirement to pay a Civil Penalty and to Es@row Stipulated

Penalties:

(1) Failure to timely pay the civil penalty specified in
Part XII of this Consent Decree:

Conseit Decree - 33 -
Ciefdient -3 - Decomber 31, J002 0V ioler)



4

e ©

520,000 per week, plus interest on the
amount overdue at the rate specified in 31
U.s.C. § 3717.
(ii) Failure to escrow stipulated penalties ag
required by Paragraph 122:
$10,000 per week
121. Koch shall pay such stipulated penalties only upon
written demand by the United States or the MPCA no later than
thirty (30) days after Defendant receives such demand. Such
demand will identify to which government agencies paymeﬁt
must be made. Stipulated penalties shall be paid to either
the United States or the MPCA, unless the total.amount cf the
stipulated penalty isg apportioned between the United States
and the MPCA. Such payment shall be made to the United
States in the manner set forth in Part XIT (Civil Penalty) of
this Consent Decree, and to MPCA for deposit in the State
Environmental Response, Compensation and Compliance Fund, and
the environmental fund in the state treasury referred to in
Minnesota Statutes Chapter 115.072,
122. Should Koch dispute its obligation to pay part or
all of a s&ipulated penalty, it may avoid the imposition of
tﬁe stipulatad penalty For failure to pay a renalty due ro

the United Statss or the MPCA, by placing the disputed amount

Cunsent Deerge
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demanded by the United States or the MPCA, not to exceed

550,500 for any given event or related series of events at

any one refinery, in a commercial escrow account pending
resolution of the matter and by invoking the Dispute
Resolution provisions of Part XVI within the time provided in
this Paragraph for payment of stipulated penaities. If the : ,
dispute is thereafter resolved in Defendant's favor, the
escrowed amount plus accrued interest shall be returned to §
the Defendant, otherwise the United States or MPCA shall be
entitled to the escrowed amount that was determined to be due
by the Court plus the interest that has accrued on such
amount, with the balance, if any, returned to the Defendant.

123. The United States and the MPCA reserve the right to
pursue any other remedies to which they are entitled, | |
including, but not limited to, additional injunctiye relief
for Defendant's violations of this Consent Decree. Nothing
in this Consent Decree shall prevenﬁ the United States or the
MPCA from pursuing a contempt action against Koch and
requesting that the Court order specific performance of the
terms.of the Decree. Nothing in this Consent Decree |

authorizes MPCA to take action or make any determinations

Consetit Decree
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under this Consent Decree regarding Koch refineries outside

the state of Minnesota.

124. Election of Remedy. The United States and the MPCA

will not éeek both stipulated penalties and ¢ivil penalties
for the same actions or occurrences as those constituting a
viclation of the Conéent Decree.
XIV. RIGHT OF ENTRY

125. Any authorized representative of the EPA or an
appropriate state agency, including independent contractors,
upon presentation of credentials/ shall have a right of entry
upon the premises of Koch's plants identified herein at any
reasonable time for the purpose of monitoring compliance with
the Provisions of this Consent Decree,'includingtinspecting
plant equipmeﬁt,‘and ingpecting and copying all records
maintained by Defendant required by this Consent Decree.
Nothing in this Consent Decree shall limit the authority of
EPA to conduct tests and inspections under Section 114 of the

, o

Act, 42 U.8.C. § 7414, or any other statutory and regulatory

provision.

XV. FQRCE MAJEURE

126. If any event occurs which causes or may cause a

Aalay or o impadiment ro performancs in complyinog witch any

Consent Degree
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provision of this Consent Decree, Koch shall notify the
United States and the MPCA, if the issue relates to the Pine
Bend Refinery, in writing as soon as practicable, but in any
event within tweﬁty (20) business days of when Koch first
knew of the event or should have known of the event by the
exercise of due diligence. 1In thié notice Koch shall
specifically reference this Paragraph of this Consent Decree
and describe the anticipated length of time the deléy may
persist, the cause or causes of the delay, and ;he measures
taken or to be taken by Koch to prevent or minimize Ehe delay
and the schedule by which those measures will be implemented.
Koch shall adépt all reasonable measures to avoid or minimize
such delays.

127. Failure by Koch to comply with the notice
requirements of Paragraph 126 as specified above shall render
this Part XV voidable by the United States or the MPCA, if‘
applicable to the Pine Bend refinery, as to the specific
event for which Koch has failed to comply with such notice
requirement, and, if voided, it shall be of no effect as Lo
the particulér 2vent involved.

128. ‘The United States and MPCA shall notify Koch in

srnitliaey e racding Kook s claca of a4 delay v Ineadimann no

Consent Decree
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performance within twenty (20) business days of receipﬁ of
the Force Majeure notice provided under Paragraph 126. 1If
the United States and MPCA, if applicable to the Pine Bend
refinery, agree that the delay or impediment to performance
has been or will be caused by circumstances beyond the
control of Koch, including any entity controlled by Koch, and
that Koch could not have prevented the delay by the exercise
of due diligence, the parties shall stipulate to an extension
of the required deadline(s) for all requirement(s) affegted
by the delay by a period equivalent to,the delay actually
caused by such circumsténces, or such other period as may be
appropriate in light of the circumstances. Such stipulation
may be filed as a modification to this Consent Decree by
agreemenﬁ‘of the parties pursuant to the modification
procedures established in this Consent Decree. Koch shall
not be liable for stipulated penalties for the period of any
such delay.

129. If the United States or the MPCA, if applicable to
the Pine Bend refinery, do not accept Koch's claim of a delay
or impediment to performance,.ﬁoch mﬁst submit the matter to
this Court for resolution to avoid payment of stipulated

4

nenalties, by [iliag 1 cetitisn fou determination wich this
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Court. In the evert t@at the United States and MPCA are
unable to reach agreement on acceptance of Koch's claim of av
delay or impediment to performance under this Part, the final
decision of the United States shall be binding. Once Koch
has submitted this matter to this Court, the United States
and MPCA, if applicable to the Pine Bend refiﬁ;ry, shall have
twenty (20) business days to file its response to said
petition. If Koch submits the matter to this Court for.
resolution and the Court determines that the delay or
impediment to performance has been or will be caused by
circumétamces beyond the control of Koch{ including any
entity controlled by Koch, and that Koch couid not have
prevented the delay by the exercise of due diligence, Koch
shall be excused as to that event(s) and delay (including
stipulated penalties), for all reguirements affected by the
delay for a period of time equivalent to thé delay caused by
such circumstances or such other period as may be determinedr
by the Court.

130. Koch shall bear the burden of proving that any delay
of any requiramentis) cf this Consent Decree was caused by or
will be caused by circumstances beyond its contrcl, including
inn =tk sy cuntr&ll%d py in, sud that Xeoch ~ould nor havaz

Consent Pecier
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prevented the delay by the exercise of due diligence. Koch
shall also bear the burden of proving ﬁhe duration and extent
of any delay(s) attributable to such circumstances. An
extension of one compliance date based on a particular event
may, but does not necesgsarily, result in an extension of a
subsequent compliance date or dates.

131. Unanticipated or increased costs or expenses
associated with the pefformance of Koch’s obligations under
this Consent Decree shall not constitute circumstances beyond
the control of Koch, or serve as a basis for an extension of
time under this Part. However, failure of a permitting
authority to.issue a necessary permit in a timely fashion is
an event of Force Majeure'where the failure of the permitting
authority to act is beyond the control of Koch and Koch has
taken all steps available to it to obtain the necessary
permit'including but not limited to:

(a.) submitting a complete permit application;

(b.) responding to requests for additional information by
the permitting authority in a timely fashion;

(c.) accepting lawful permit terms and conditions; and

s of any unlawful terms =zad
he permitting authority in an

conditions imposed by
zxpeditious fashion.

td.) prosecuting appeal
£
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132. Notwithstanding any other provision of thisg Consent
Decree, this Court shall not draw any inferences nor
establish any presumptions adverse to either party as a
result of Koch delivering a notice of Force Majeﬁre or the
parties' inability to reach agreement.

133. As part of the resolution of any matter submitted
to this Court under this Part XV, the parties by agreement,
or thig Court, by order, may in appropriate circumstances
extend or modify the sgschedule for completion of work under
this Consent Decree to account for the‘delay in the work that
occurred as a result of any delay or impediment to
performance agreed to by the Unitéd States or approved by
this‘Coﬁrt. Defendant shall be liable for Stipulated
penalties for its failure thereafter to complete the work in
accordance with the extended or modified schedule.

XVI. DRI RESOLUTION
. 134. The dispute resolution procedure provided by this
Part XVI shall be available to resolve all disputes arising
under this Consent Decree, except as otherwise provided in
Part XY regarding Force Majeure, provided that the party

1

making such application has made a good failth attempt to

s2solve Lhe natber wich the obhher carty. Inotoe o zoen

,
soeent o bonan
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the United States and MPCA make differing determinations or
take differing aétions that affect Koch’s rights or
obligations under this Consent Decree, the final decigion of
the United States shall be binding.

135. The dispute resolution procedure required herein
shall‘be invoked upon the giving of written notice by one of
the parties to this Consent Decree to another advising of a
dispute pursuant to this Part XVI. The notice shall describe
the nature of the dispute, and shall sﬁéte the noticipg
party's position with regard to such dispute. The party
receiving such a notice shall acknowledge receipt of the
notice and the parties shall expeditiously schedule a meeting
to discuss the dispute informally not later than fourteen
(14) days from the receipt of such notice.

136. Disputés submitted to dispute resolution shall, in
the first ingtance, be thg subject. of informal negotiations
between the parties. Such period of informal negotiations
shall not extend beyond thirty (30) calendar days from the
aate of the first meeting between representatives of the
United States or-the MPCA, 1if applicable to the Pine Bend
fefinery, and the Defendant, unless the cartieg!
Trorassntatlvas agrze Lo shertan or extend khis o27Tiod.

Cansent ecree
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137. In the event that the parties are unable to reach
agreement during such informal negotiation periocd, the United
States or the MPCA, if applicable to the Pine Bend refinery,
shall provide the Defendant with a written summagy of its
positign regarding the dispute. The position advanced by the
United Stateé or the MPCA, if applicable to the Pine Bend
refinery, shall be considered binding unless, within forty-
five (45) calendar days of the Defendant's receipt of the
written summary of the United States’ or Fhe MPCA's position,
the Defendant files with this Court a petition which
describes the nature of the dispute. In the event that the
position advanced by the United States differs from the
bosition advancea by the MPCA, if applicable to the Pine Bend
refinery, the position of the United States shall be
considered binding unless, within forty-five (45) calendar
days of the Defendant's receipt of the written summary of the
United States’ position, the Defendant files with this Court
a petition which describes the nature 5f the dispute. The
United States or the MPCA, if applicable to the Pine Bend
refinery, shall respond to the petition within forty-five

(45) calendar days of filing.

Consent Decree
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138. Where the nature of the dispute is such that almore
timely resolution of the issue is required, the time periods.
set out in this Part XVI may be shortened upon motion of one
of the parties to the dispute.

139. Notwithstanding any other provision of this Consent
Decree, in dispute resﬁlution, this Court shall not draw any
inferences nor establish any presumptions adverse to either
party as a, result of invocation of this Part XvI or.the
parties' inability to reach agreement . |

140. As part of thé resolution of any dispute submitted

to dispute resolution, the parties, by agreement, or this

Court, by order, may, in appropriate circumstances, extend or

modify the schedule for completion of work under this Consent
Decree to account for the delay in the work that occurred as
a result of dispute resolution. Defendant shall be liable
for stipulated penalties for its failure thereafter to
complete the work in accordance with the extended or modified

schedule.

XVII. EFFECT OF SETTLEMENT

141. Satisfacticn of all of the requirements of this

Consent Decree constitutesg full settlement of andg shall

v2s0lve all il liability ~f tks Cafandant ro the Unitad
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States and
alleged in
Complaints
violations

refineries

the Plaintiff;Intervener for the violations

the United States’ and Plaintiff-Intervener’s

and all «ivil liability of the Defendant for any
at its Pdne Bend and Corpus Christi East and West

based on events that occurred during the relevant

time period under the following statutory and regulatory

provigions:

the New Source Performance Standards (“NSPS”), 40

C.F.R. Part 60, Subpart J; Leak Detection and Repair

(“LDAR”), 40 C.F.R. Part 60, Subparts VV and GGG, and 40

C.F.R. Part 63, Subparts F, H, and CC; National Emission

Standards for Hazardous Air Pollutants (“NESHAP”) for

Benzene, 40 C.F.R. Part 61, Subparts FF, J and V pursuant to

Section 112(d) of the Act; and the Minnesota and Texas

regulations which imcorporate and/or implement the above-

listed federal regulations. For purposes of thig Consent

Decree the

“relevant time period” shall mean the period

beginning when the United States’ claims and/or Plaintiff-

Intervener’s claims under the above statutes and regulations

accrued through the date of entry of the Consent Decree.

Koch’as performance c¢f all requirements of this Consent Dacres

shall resolve all ¢ivil liability under the Prevention of

suanificant

Consent Decree
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the Act, and the regulations promulgated thereunder at 40
C.F.R. § 52.21 (the “PSD” rulesg), and‘the Minnesota and Texas
regulations which incorporate and/or implement those rules,
for any increase in 80, and NO, emigsions resulting from
Koch's consﬁruction, modification, or operation of the
following process units occurring prior to entry of the
Consent Decree: FCCUs, SRPs, and all process heaters and
boilers at the Pine Bend, Corpus Christi East and West
refineries, referred to in this Consent‘Decree as4“netting
units”; and for CO and PM emissions ftom the FCCUs. During
the life of the Consen& Decree, these units shall be on a

compliance gchedule and any modification to these units, as

~defined in 40 C.F.R. § 52.21, which is not required by this

Consent Decree is beyond the scope of thig releasa.

142. This Conseht Decree is not a permit; compliance with
its terms does not guarantée compliance with any applicable
federal, state or local laws or regulations. Nothing in this
Consent Decree shall be construed to be a ruling on, or
determination of, any issue related to any federal, state or

local permit,

Llonsent Decree
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LVYIII. GENERAL PROVISIONS

143. Qther Laws. Except as specifically provided by this
Congent Decree, nothing in this Consent Decree shali relieve
Defendant of its obligation to comply with all applicable
federal, state and local laws and regulaﬁions. Subject to
Paragraph 124 (Election of Remedy), nothing contained in this
Consent Decree shall be construed to prevent, alter or limit
the ability of the United States' or the MPCA‘s rights to
seek or obtain othexr remedies or sanctions available under
other federal, state or local statutes or regulations, by
virtue of Defendant’s violation of this Consent Decree or of
the gstatutes and regulations for violations ofvthis Consent
Decree. This shall include the United States’ or the MPCA's
right to invoke the authority of the Court to order Koch’s
compliance with this Consent Decree in a subsequent contempt
action.

144. Third Partieg. This Consent Decree does not‘limit,
enlarge or affect the rights of any party to this Consent
Decree as against any third parties.

145, Josts. Zach party to this action shall bear its

cwn Tosbs and attorneys! fees,

Consent ecree
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l146. Public Documents. Ali information.and documents
submitted by the Defendant to the United States or the MPCA
pursuant to this Consent Decree shall be subject to public
inspection, unless subject to legal privileges or protection
or identified and supported as business confidential by the
Defendant in accordahce with 40 C.F.R. Part 2, or any
equivalent state statutes and regulations.

147. Public Comments. The parties agree and acknowledge
that final approval by the United States and entry of this
Consent Décree is subject to the requirements of 28 C.F.R. §
50.7, which provides for notice of the lodging of this
Consent Decree in the Federal Register, an opportunity for
public comment, and consideration of any comments.

148. Notice. Unless otherwise provided herein,
notifications to or communications with the United States or
the Defendant shall be deemed submitted on the date they are
postmarked and sent either by overnight receipt mail service
or by certified or regiétered mail, return recéipt requested.
When Koch is required to submit notices or communicate in
writing under this Consent Decreea to EPA relating to the Pine

Bend Refinery, Koch shall also submit a copy of that notica

T}

Srosthar writ! vy £o the Plaintiff-Intarvensr, 3Fkate -
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Minnesota. Similarly Koch shall submit such copies to the
State of Texas where notices or other written communications
relate to the Corpus Christi East and West refinerieé.
Except as otherwise provided herein, when written
notification or communication is required by this Consent
Decree, it shall be addfessed aé follows:

As to the United States:

Chief

Environmental Enforcement Section
Environment and Natural Resources Divigion
U.83. Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, DC 20044-7611

United States Attorney
District of Minnescta

234 United States Courthouse
110 South Fourth Street
Minneapolis, Minnesota 55401

As to EPA:

Director

Air Enforcement Division (22424)

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

With copies to the appropriate EPA Regional officeg:
P p g

Chief
Air Enforcement and Compliance Assgurance Branch
Aieoand Radiation Division, AE-17J

s Aavironnencal Protactlion hgenoy
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Region 5

77 West Jackson Boulevard
Chicago, Illinois 60604-3590
Attn: Compliance Tracker

Chief
Air, Toxics, and Inspection Coordination Branch (6EN-A)

. Compliance Assurance and Enforcement Division

U.S. Environmental Protection Agency
Region 6

1445 Ross Avenue

Dallas, Texas 75202 .

As to Koch Petroleum Group, L.P.:

James L. Mahoney
Executive Vice President, Operations

" Koch Petroleum Group, L.P.

P.O. Box 2256
Wichita, KS 67201

with copies to:

William A. Frerking
Associate General Counsel
Koch Industries, Inc.
P.0O. Box 2256

Wichita, KS 67201

As to Plaintiff-Intervener the State of Minnesota:

Minnesota Pollution Control Agency
520 Lafayette Road North
St. Paul, Minnesota 55155

As to the State of Texas:

Texas Natural Resource and Conservation Commission
Corpus Christi Regional Office ‘

6300 Qcean Drive

sSuite 1200

Corpus Christi, TX 78412-5503

Consent Decree
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149. All EPA approvals or comments required under this
Decree shall come from EPA, AED at the address listed in
Paragraph 148.

150. Any party may change either the notice recipient or
the address for providing notices to it by serving all other
parties with a notice setting forth such new notice recipient
or address.

151. The information required Eo be maintained or
submitted pursuant to this Coﬁsent Decree is not subjéct to
the Paperwork Reduction Act of 1980, 44 U.S.C. §§ 3501 et
seq.

152, This Consent Decree shall be binding upon all
Parties to this action, and their successors and assigns.

The undersigned representative of each Party to this Conéent
Decree certifies that he or she is duly authorized by'the
Party whom he or she represents to enter into the terms and
bind that Party to them.

153. Modification. This Consent Decree may be modified

2l by the written approval of the United States, Koch, and
the MPCA, if applicable to Pine Bend, or by Order of the

Court.

Consent Decree
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154. Continuing Jurisdiction. The Court retaing

jurisdiction of this case after entty of this Consent Decree
to énforce compliance with the terﬁs and conditions'of this
Consent Decree and to take any action necessary or
appropriate for its interpretation, construction, execution,
or modification. During the term of this Consent Decree, anyv
party may apply to the Court for any‘relief necessary to
construe or effectuate thistonsent Decree.

155. ‘This Consent Decree constitutes the entire
agreement and settlement between the Parties.

XIX. TERMINATION

156. This Consent Decree shall be subject to
termination upon motion by either party after the Defendant
satisfies all requirements of this Consent Decree. The
reqﬁirements for termination include payment of all
penalties, including stipulated penalties, that may be due to
the United States under this Conseﬁt Decree, installation of
control technology systems as- gpecified herein and the
performahce of all other Consent Decree requirements, the
feceipt of all permitsg specified.herein, EPA's receipt of the
first c¢alendar quarterly progress report following the

i~

conclusion of Keoh's Sreration for an leaaat cne vear Sf all

Consent Decree

=107~



units in complianc === with the emission limits established
herein. At such &t _—i-me, if Koch believes that it is in
compliance with th. === requirements of this Consent Decree and

the permits specif -Zi.ed herein, and has paid the civil penalty

and any stipulated. penalties reguired by this Consent Decree,
then Koch shall sow certify to the United States, and unless
the United States -~ SObjects in writing with specific reasonsg
‘within 120 days of " receipt of\the certification, the Court

shall order that t . “¥nais Consent Decree be terminated on Koch's
motion. If'the Urn... :j_ted.States 80 objects to Koch's
certification, the: =—wxa the matter shall be submitted to the

. Court for resoluti. u:Dn.undér Part XVI (Dispute Resolution) of

this Consent Decres: . e, In such case, Koch shall bear the

burden of proving “hat this Consent Decree should be
terminated. Provi. <ded, however, that if Koch has incorporated

all requirements .. «=t forth in Parts V and VI of this Consent
Decree (Benzene Wa... s=ste NESHAP and LDAR enhanced programs) in a

refinery’s federal. = "Ly enforceable operating permit, Koch may

Consent Decree
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petition EPA to terminate those Parts of the Consent Decree

as to any such refinery at any time thereafter.

So entered in accofdance with the foregoing this an Jg?day

7%’ Z ., 200/.

Urited States District Court Judge
fcr the District of Minnesota

Consent Decree )
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FOR PLAINTIFF, UNITED STATES OF AMERICA:

Robert M. Small
cti g United States Attorney

By fMMWW pate: /2 géa_(oa

¥riedrich a.p. Siekert
Attorney I.D. No. 142013
Assistant United States Attorney
234 United States Courthouse
110 South Fourth Street
Minneapolis, Minnesota 55401
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ZLip

Lois J. Schiffer

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice '

10th & Pennsylvania Avenue, N.W.
Washington, DC 20530

Aﬁdwﬂﬁ/{a/ e

Date ’//C&‘}J

Dianne M. Shawley

Senior Attorney

Environment and Natural Resources Division
U.S. Department of Justice

1425 New York Avenue, N.W.

Washington, DC 20005
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FOR U.S. ENVIRONMENTAL PROTECTION AGENCY:

JAKL e 15l

‘ even A. Herman
Assigstant Administrator
Offica of Enforcement and Compliance

Assurance :

U.S. Environmental ?retection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
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FOR PLAINTIFF-INTERVENER the STATE OF MINNESOTA:

Lﬂﬁwﬁm é w %w&/

Gordon E. Wegwa t, P E.
'? Assistant Commissioner
"3 Minnesota Pollution Control Agency
520 Lafayette Road North
St. Paul, Minnesota 55155

At Tod—

Peter L. Tegter
Assigtant Attorney General
. Minnesota Attorney General’s Office
ﬁ 445 Minnesota Street
: 900 North Central Like Tower
St. Paul, Minnesota 55101

EEC
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FOR KOCH PETROLEUM GROUP, L.P.

g — l
i Executive Yi Fresident, Operations
i P.0O. Box
z Wichita, R&nsas 67201
-114~
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
United States of America, Civil No. 00-2756 (PAM/SRN)
Plaintiff,
and
The State of Minnesota,
PIaintiff«Intervener,
v. N ORDER
Koch Petroleum Group, LP

Defendant.

This matter is before the Court on the United States of America’s Motion to Enter
First Amendment to Consent‘Decree. Neither the State of Minnesota nor Koch Petroleum
Group, L.P. opposes the Motion. Moreover, notice of filing the proposed Amendment was
published in the Federal Register in July 2006, and no public comments were received.

The proposed Amendment relatés to several issues that arose during the
* implementation of the original Consent Decree entered by the Court on April 25, 2001.
Upon discovery of these issues, the parties negotiated to résolye the issues in a manner that
is protective of hﬁman health and the environment, achieves fhe fundamental goals of the

original settlement, and avoids litigation. The proposed Amendment details the issues and



the manner in which the parties will attempt to resolve them.! The Court finds that the
proposed Amendment is fair, reasonable, and consistent with the public interest. It therefore
approves the proposed Amendment. Accordingly, IT IS HEREBY ORDERED that:

1. The Motion to Amend Consent Decree (Docket No. 15) is GRANTED;

2. The April 25, 2001 Consent Decree (Docket No. 10) shall be MODIFIED as

provided in the proposed First Amendment to Consent Decree (Docket No.

11).

Dated: January 19, 2007 :
s/ Paul A. Magnuson
Judge Paul A. Magnuson

- United States District Court Judge

" ! The Court notes that the proposed Amendment was filed in June 2006; however, the
Court did not receive notice of the filing because this case had been administratively closed.
One of the resolutions provides Koch Petroleum Group until December 31, 2006 to complete
emissions testing. Obviously, this deadline has passed. The Court assumes that all testing
required by the proposed Amendment has been completed.



UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

UNITED STATES OF AMERICA,
Plaintiff
and CIVIL ACTION NO. 00-CV-2756
THE STATE OF MINNESOTA,
Plaintiff-Intervenor,
V.

KOCH PETROLEUM GROUP, L.P.

Defendants.

N’ N N e N N N S S N N N S e N N’

FIRST AMENDMENT TO CONSENT DECREE

WHEREAS, Plaintiff, the United States of America (“Plaintiff”), acting on behalf of the
United States Environmental Protection Agency (“EPA”), the State of Minnesota on behalf of the
Minnesota Pollution Control Authority (“MPCA” or “Plaintiff-Intervener”), and Koch Petroleum
Group, L.P, (“Koch” or “Defendant”) are parties to a Consent Decree entered by this Court on
April 25, 2001; and |

| WHEREAS, the parties have styled this document as the “First Amendment to Consent
Decree” because they are filing with, and seeking fhe approval of, this Court; and |

WHEREAS, the parties have previously amended the Consent Decree by their written
agreement in accordance with Paragraph 153. The prior amendments are documented by the

written correspondence of the parties dated August 26, 2003 and December 31, 2003; and



, WHEREAS, in January 2002, Koch Petroleum Group, L.P. changed its name to Flint

‘Hills Resources, LP (“FHR™), and for purposes of this First Amendment, Defendant shall be

referred to as FHR.

WHEREAS, FHR has agreed to the reduction of nitrogen oxides emissions A(“NOx”)
frorﬁ the fluidized catalytic cracking unit (“F CCU”) at‘its Pine Bend, Minnesota, refinery; and

WHEREAS, the parties agree that FHR needs additional time to undertake catalyst and
technology testing for NOx emissions from the Pine Bend FCCU and that such testing will assist
in determining the most appropriate NOx limit fdr that unit; and |

WHEREAS, FHR is proceeding with additive studies at the Pine Bend, Corpus Christi,
Texas, East and West refineries; and |

WHEREAS, FHR has agreed to qperqte under an initial NOxA emission limit until such -
time as a final NOx emission limift for each FCCU is established; and

WHEREAS, ’the United States and FHR believe that additional time is also necessary to
determine tﬁe final control option of the two boilers: at the Corpus Christi East Refinery, and

WHEREAS, the parties seek to establish a process for addressing leaks of process fluids
into non-contact, recirculating cooling tower systems under EPA’s National Emission Standard
for Benzene Waste Operations regulation at 40 C.F.R. Part 61, Subpart F (“Benzene Waste
NESHAP?”). The parties recognize that the current regulation does not speéiﬁcally address the
issue and that FHR does not waive any legal argumen‘g it may have regarding the applicability of
the Benzene.Waste NESHAP regulation to such leaks; and

WHEREAS, each of the undersigned has reviewed and hereby consents to this First

Amendment;



NOW, THEREFORE, the United States, Plaintiff-Interveners, and FHR hereby agree that
upon entry of this First Amendment by the Court, the Consent Decree entered on April 25, 2001,
shall be modified as follows:

A. In General
1. All references to “Koch Petroleum Group, LP” and ‘.‘Koch” are reﬁlaced with “Flint Hills
Resources, LP” and “FHR,” respectively to reflect the Defendant’s name change.

B. Section IV. Pollution Reduction Measures
A. NOx Emissions Reductions from Heaters and Boilers

- 2. Paragraph 15 is amended to read as follows:

By no later than December 31, 2005, FHR shall submit to EPA a Fipal Determination of
Infeasibility, which will include those heaters and boilers that FHR proposes to exermpt, on the
basis of technoiovgical or économical iﬁfeasibility? from furthér burner tf;chnqlo gy upgrades for
NOX( .control as required by Paragraphs 10 and 14. FHR shall include in the Final Detennirlg;tion -
its basis; for the determination of infeasibility. EPA shall provide a written response within
ninety (90) days of recéipt of the Final Determination.

3. Paragraph 16 is aménded to read és follows

Byno latér than December 31, 2006, FHR will have installed current or next generation
ultra low-NOx buners, or an alternate emission reduction technology as specified in Paragraph
14, on all heaters and boilers of over 40 MM BTU/hr (HHV), except as listed below:

a. The above-referenced teéhnology is not required on

heaters and boilers identified pursuant to Paragraph 15

(Final Determination of Infeasibility as approved by



EPA);
b. The above referenced technology will not be required on

the following heaters and boilers if FHR can establish

that such heater or boiler will not emi‘; more than 0.045

b NOx/ MM BTU (HHYV) consistent with Paragraph 62 and

that an emission limit is imposed on such heater or

boiler in a federally enforceable non-titl¢ V permit

that ensures that the heater or boiler will not emit ‘

more than 0.045 Ib NOx/MM BTU (FHV) consistent with

Paragraﬁh 62: |

Corpus Heater 31B1A
Pine B‘end Heater(s) 37H 3/4/5; and
- ¢. FHR mﬁst install next generation ultra low-NOx burners, -

or an. alternate enjission reduction technology on Corpus

Christi East Boilers E10B8 and E10B9 no later than June

30, 2008. | | |
4, Paragraph 20 is amended as follows:

On heaters and boilers with capacity of 150 MM BTU/hr’(HHV) or greater, FHR shall

install and operate CEMS for NOx on such heaters and boilers in accordance with Paragraph
45(c), within 180 days after the control technology required by the Consent Decree begins

operation.



C.

Section IV. Pollution Reduction Measures
B. NOx Emission Reductions from FCCUs

5, Paragraph 30(b) is amended to read as follows:

Within 18 months following the startup of the combined technology system, FHR will

evaluate the success of this system based on the actual hoixrly, daily, weekly, and annual average

NOx concentration in the regenerator flue gas using CEMS and/or performance tests, and will

report this information to EPA within 21 months of startup.

6. Paragraph 35 is amended to read as follows:

Pursuant to this Consent Decree, FHR will

(2)

Implement the following actions at the Corpus Christi West FCCU:

(i)

)

(iid.)

(iv.)

(v.)

By August 31, 2005, conduct a test study on the use of the Englehard
partial-burn NOx additive. |

By November 30, 2005, provide an analysis of the test study in (i) to EPA.
and a determinétioh as to whether the results of the study warrant further
testing of the additive use after the SNCR installation.

Install SNCR system ét the next scheduled turnaround, which is to begin
no later than December 31, 2006. |
Within 90 days after startup of the FCCU from the turnaround in (iii),
begin operation of the SNCR syétem alone, or, if applicable under (i) and
(ii) above, in combination with the NOx reducing additive that will yield
the lowest feasible NOx concentration in the FCCU regenerator flue gas.

Provide quarterly data summaries to EPA for a period of 18 months (or



(b)

loﬁger if mutually agreed upon by EPA and FHR) after the startup of the
SNCR on (1) the NOx emissions resulﬁng from the operation of the SNCR
and the additive, if applioable, and (2) other operationai data agreed to by
EPA and FHR.

(vi.) Propose a 365-day rolling NOx emission limit i)msuant to Paragraph 38
within 21 months after the startup of the SNCR based on the evaluation of
the data collected during the 18-month period (orklonger as agreed upon)
of operation discussed in (v). | |

FHR will implement the following actions at the Corpus Christi East FCCU:

(i)  Install an SNCR system at the next scheduled turnaround, which is to
begin no later than December 31, 2008.

@)  Within 90 days of startup of the SNCR from the tumaround in (i), begin
operation of the SNCR system using an enhanced reductant (such as
hydro gén) alone and in conjunction with the combination of low-NOx
combustion promoter and NOx eliminating catalyst that will yield the
lowest feasible NOx concentration in the FCCU regenerator flue gas.

(iii.) Provide quarterly data summaries to EPA for a period of 18 months (or
longer if mutually agreed upon by EPA and FHR) e;fter the startup of the
SNCR on (1) the NOx emissions resulting from the operation of the SNCR
and the additive, if appiioable, and (2) other operational data agreed to by
EPA and FHR.

(iv.) Propose a 365-day rolling NOx emission limit pursuant to Paragraph 38
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within 21 months éfter the startup of the SNCR based on the evaluation of'
the data collected during the 18-month period (or longer as agreed upon)
of operation discussed in (V).
7. Paragraph 36 is aménded to read as follows:
[Reservéd]
8. Paragraph 37 is amended to read as follows':
[Reserved]
9. Paragraph 38 is amended to read as follows:

FHR shall submit, within the report required in Paragraph 30(b), a 365-day rolling
average initial NOx emission limit for the FCCU located where FHR conducted the combined
technology test. Upon submission of this initial limit, and the submission of the initial limits for
the technology tests required in Paragraphs 35(a) and (b), respectively, and until such time as =+
limits are finalized, FHR will comply with the initial NOx emission limits. EPA and FHR, in
consultation with the appropriate state agency, will use the data collected, the level of
* demonstrated perfonnance‘, process variability, reasonable certainty of compliance and any other
pertinent iﬁfonnation to establish final NOx emissions limits for each FCCU.
~ 10. Paragraph 39 is amended to read as follows:

No later than 90 days following the end of the next scheduled turmaround in 2003 of the

~ Pine Bend FCCU, FHR will reduce SO, emissions from the Pine Bend FCCU and comply with a
limit of 25 ppmvd (at 0% éxygen) SO, on a 365 day rolling average basis. At the same time,
FHR shall also meet a limit of 50 ppmvd (at 0% oxygen) on a 7-day average identical to the

. averaging period used in NSPS Subpart J for the FCCU located at Pine Bend. FHR may elect

-



any meéns for attaining these reductions. Emissions during periods of Startup, Shutdown, |
Maintenance of Malfunction shall not be considered in determining compliance with the 7-day
rolling average SO2 emissions limit for the Pine Bend FCCU of 50 ppmv, provided that during
such periods FHR implements good air pollution control practices for minimizing SO2 at the
Pine Bend reﬁne;ry.

D. Section V. Progfam Enhancements Re: Benzene Waste NESHAP
11. Paragraph 69 is amended to read as follows:

69. (a) Spills. FHR shall continue to review all spills within the refinery to determine if
benzene waste was generated. FHR shall continue to account for all benzene wastes geneféted
through spills that are not managed solelif in controlled waste management uﬁits in its annual
calculation against the ?6BQ or 2MG compliance option as applicable.

69. (b) Leaks into Cooling Towers. Effective beginning January 1, 2005, FHR shall -
follow the procedures outlined in this subparagraph (b) for addressing aﬁy benzene associated
with leaks of process fluids into non-contact, recirculating cooling tower systems (herein referred
to as cooling tower systems) for the purpose of compliance with the Benzene Waste NESHAP.
Consequently, the “point of waste generaﬁon” under 40 C.F.R. Sec. 61.341 of any of the FHR
cooling tower systems affected by the Consent Decree shall be considered to be the point where
the water is blown down to a sewer drain or other wastewater conveyance. For the avoidance of
doubt, this means that so long as the facility is complying with the monitoring and repair
requirements of subparagraph (b), cooling tower water combined with process fluids that have
leaked into the cooling tower system shall not be considered a waste stream until after such water

has been blown down to a wastewater conyeyance.
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‘69. (b)(i) Applicability. The monitoring and sampling requirements of this subparagraph
(b) shall apply to all cooling tower systems at the Corpus Christi East, Corpus Christi West, and
Pine Bend facilities that have the potential to come in contact with process fluids that have a
benze;le content of 0.1 wt% or greater. The potential to come in contact is present because of
the possibility of process leaks even if the system is considered non-contact.

69. (b) (ii) Daily Parametric Monitoring. FHR shall perform at least one of the following

types of parametric monitoring daily for each of the affected cooling tower systems: (A) Visual

or olfactory observations for hydrocarbons; (B) Chemical use mass balance; (C)
Microbiological growth detection; or (D) pH monitoring. If the results of such monitoring,
alone or iﬁ conjunction with other process knowledge, indicate the likely presence of benzene in
excess of 1 ppmw in the cooling water, FHR shall obtain three representative samples of water

from a cooling tower riser located at the potentially-impacted cooling tower(s) within 24 hours,

and shall transmit the samples within 72 hours by next day delivery to an external lab for analysis

utilizing one of the test methods in 40 C.F.R. Sec. 61.355(c)(3)(iv).

69. (b)(iii) Detection of Benzene in Cooling Water. Once FHR has detected the presence
of benzene greater than 1 ppmw in the cooling water prior to entering a cooling tower riser as
provided in subparagraph (b)(ii), additional water samples required by subparagraph (b)(ii) are
not needed until such fime after the source of the benzene has been repaired, even though

subsequent parametric monitoring (e.g., pH monitoring) conducted up to and until the repair

~ continues to indicate the presence of benzene. FHR shall collect and analyze additional water

samples in accordance with subparagraph (b)(ii) if parametric monitoring or other process

knowledge indicates that a new leak has likely occurred.
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t69. (b)(iv) Periodic Cooling Tower Sampling at Pine Bend Refinery. FHR Pine Bend
shall obtain three representative samples of the cooling water from each applicable cooling tower
once per calendar month and will transmit such samples within 24 hours by next day delivery to
the external lab for analysis using oné of the test methods in 40 C.F.R. Sec. 61.355(c)(3)(iv).

69. (b)(v) Cooling Tower Sampling at Corpus Christi East a}ld West Refinery. At the
Corpus Christi refineries, FHR shall monitor the exhaust of each of its applicable cooling water
strippers for VOC content once per calendar month. If a VOC reading is greater than 5 ppmv,
and/or any other process knowledge indicates the likely presence of benzene in excess of 1 ppmw
in the cooling water, FHR shall obtain three representative samples of the water entering the
potentially impacted cooling tower and will transmit such samples within 24 hours by next day
delivery to the external lab for analysis using one of the test methods in 40 C.F.R. Sec.
61.355(c)(3)fiv). Once a leak has beéﬁ identified and until it has been repaired, suiasequént VOC &
monitoring that continues to indicate the same leak does not give rise to a requirement to obtain
additional water samples, except as needed by FHR to determine if the leak has changed or
unless VOC monitoring or process knowledge indicates that anew leak likely has occmred.

69. (b)(vi) Repair Deadline for Confirmed Legk. IfFHR determines, through the water
sampling and benzene analyses referenced in subparagraphs (ii), (iii), (iv), or (v) that a leak from
process equipment has caused thé benzene concentration in the cooliﬁg water prior to entéring ,.
’the ‘cooling towers to exceed 1 ppmv‘}, FHR shall repair the leak within 45 days after the date that
FHR. identifies the eqﬁipment that is leaking. FHR shall make all reasonable efforts to idenﬁfy
the leaking equipment as expeditiously as possible, but in no case shall the identification period

exceed 30 days from the date the laboratory analysis indicates that there is the presence of
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b@nzer;e in excess of 1 ppmw in the cooling tower system. The period to identify a leak may be
extended beyond 30 days upon the consent of EPA.

69. (b)(vii) Exclusions to the Repair Deadline. This 45-day deadline to repair is not
épplicable if one or more of the following criteria is met:

(A). The equipment that is causing the leak is isolated from the process as
soon as practical, but no longer than 45 days from when FHR identified the leaking
equipment;

| (B). The necessary parts are not reasonably available (in which case, the .
repair must be completed within 120 days of the date the leaking equipment is identified);

(C). Shutdown of the affected unit is already planned to occur within 60
days from the date the leaking equipment is identified; |

(D). Shutdown for repair would cause greater emissions than the potential
emissions that would result from a delay of repair (in which cése FHR must make that
calcﬁlation prior to relying on this exemption);

(E). The process fluid has been prevented from leaking into the cooling
tower system via a process or system change; or

| (F). Subsequent samples (utilizing 2 representativesamples) confirm that
the concentration of benzene in the cooling water prior to the cooling tower is less than 1
ppmw.
69, (b)(viii) Confirmation of Repair. Once FHR has identified and corrected a leak
pursuant to (vi) above, it shall conduct water sampling within 14 days of the repair or startup,

which ever is later, to confirm that the benzene concentration in the cooling water prior to the
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cgoliné towers is less than 1 ppmw. The confirmation sampling may occur later if more time is
neecied to obtain a reliable sample due to water quality problems. At no time shall the
confirmation sampling exceed 30 days after the repair or startup. If the confirmation sampling
demonstrates that there is still a leak in the cooling t(')\‘VCI‘ system above 1 ppmw, then a new 45-
day repair deadlipe shall commence on the date of such confirmation.

12. Paragraph 74 is amended to read as follows:

74. Beginning with the first full calendar quarter commencing January 1, 2001 (except
for the requirements in Paragraph 74(e) , which FHR is not responsibie to begin until the first full
calendar quarter commencing after January 1, 2006), FHR shall submit to the appropriaté state
and EPA, office the following information for each of its refineries as part of the report required
Ey 40 C.F.R. Sec. 61.357(d)(7): |

Paragraph 74(e) is added to read as follows: | : i

(¢.) FHR shall list those leaks identified during the previous quarter, the date the leak
was confirmed (i.e.,‘that is the date on which the result of greater than 1 ppmw was obtained via
analysis using one of the test methods in 40 C.F.R. Sec. 61.355 (c)(v)(iv)), the date the leaking
equipment was identified, the date each such leak was repaired (including any reason for delay),
and the date of the confirmation sampling to determine if the repair was successful.

E. Section VII. Program Enhancements Re: NSPS Subparts A and J Sulfur D10x1de

Emissions from Sulfur Recovery Plants (“SRU”) and Flaring Devices
13. Paragraph 101(a) is amended as follows:
(&) INVESTIGATION AND REPORTING: No later than forty-five (45) days

following the end of an AG flaring Incident or an event identified in Paragraph

12~



E.

100, FHR shall submit a'repoft to the applicable EPA regional office and the

applicable State Agency that sets forth the following:

Section XI. General Recordkeeping, Record Retention, and Reporting

14. Paragraphs 114 and 115 are amended to read as follows:

114. FHR shall submit semi-annual reports to EPA and the appropriate state agencies.

Semi-annual reports shall be submitted by July 31 (covering the period from January 1 to June 30)

and J anuary 31 (covering the period from July 1 to December 31), with the first such report due

on July 31, 2006. The feports shall contain the following information:

- (a)

(b))
(c)

(d.)

(e.)

a progress report on the implementation of the requirements of Parts IV-VIII
(Compliance Programs) above;
a summary of all Hydrocarbon Flaring Incidents;

a description of any problems anticipated with respect to meeting the Corripliance '

- Programs of Parts IV-VIII of this Consent Decree; and

a description of all environmentally beneficial .proj ects and iinplémentation activity
in accordance with Part IX of this Consent Decree.
In each semi-annual report, a summary of all exceedances of emission limits
required or established by this consent decree. The semi- annual report shall
include:
Y] for émission units monitored with CEMs or PEMs, for each CEMs or
PEMs:
(A)  total period where the standard was exceeded, if applicable,

expressed as a percentage of operating time for each calendar
quarter;
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- (£)

boiler;

B)

(®

(D)

®)

where the unit has exceeded the.standard more than 1% of the total
operating time of the calendar quarter, identification of each
averaging period that exceeded the limit by time and date, the actual
emissions of that averaging period (in the units of the standard), and
any identified cause for the exceedance (including startup,
shutdown, maintenance or malfunction), and, if FHR claims a |
malfunction caused the exceedance, a detailed explanation and any
corrective actions taken;

total downtime of the CEMs or PEMs, if applicable, expressed as a
percentage of operating time for the calendar quarter;

where the CEMS or PEMS downtime is greater than 5% of the total
operating time in a calendar quarter for a unit, identify the periods
of downtime by time and date, any identified cause of the
downtime (including maintenance or malfunction), and, if FHR
claims a malfunction caused the downtime, a detailed explanation
and any corrective action taken;

if a report filed pursuant to another applicable legal requirement
contains all of the information required by this subsection (e.)(i) in
similar or same format, the requirements of this subsectlon (e. )(1)
may be satisfied by attaching a copy of such report;

(i)  for emissions units monitored through stack testing:

(A)

(B)

©)

- a summary of the results of the stack test;

a copy of the full stack test report;

to the extent that FHR has already submitted the stack test resulis,
FHR need not resubmit them, but may instead reference the
submission in the report (e.g., date, addressee, reason for
submission).

In the semi-annual report required.on July 31 of each year, a summary of the

annual emissions data for the prior calendar year. The summary shall include for

each refinery:

(D) NOx, SO,, CO and PM emissions in tons per year for each heater and
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@) NOx, SO, CQ and PM emissions in tons per year for each FCCU;

(i) SO, emissions in tons per year from each Sulfur Recovery Plant;

(iv) SO, emissions in tons per year for each ﬂare;

(v)  NOx, SO,, PM and CO emissions in tons per year as 521 sum for all other
emissions units not identified above; and

(vi)  for each of the above estimates in (i) through (iv), the basis for the estimate
(e.g., stack tests, CEMs, PEMs, etc.) and an explanation of the
methodology.

(vii)  if a report filed pursuant to another applicable legal requirement contains
all of the information required by this subsection (f) in similar or same
format, the requirements of this subsection (f) may be satisfied by attaching
a copy of such report. | o

115. Each portion of the semi-annual report which relates to a particular refinery covered
by the f.eport shall be certified by either the person responsible for énvironmental management and
corﬁpliance for that refinery, or by a person responsible for overseeing implementation of this
Decree across FHR as follows:

I certify under penalty of law that this information was prepared under my direction or

- supervision in accordance with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted. Based on my directions and my
inquiry of the person(s) who manage the system, or the person(s) directly responsible for
gathering the information, the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. ‘

G, Section XIII. Stipulated Penalties

15. Paragraph 120(b)(iii) is amended to read as follows:
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kiii) Failure to meet emission limits established pursuant to Part IV, Section B, per day,
per unit: $1500 for each calendar day on which the specified rolling average exceeds the
applicable limit. Stipulated penalties shall not start to accrue with respect to a final NOx emission
limit until there is noncompliance with that emission limit for five percent (5%) or more of the
applicable FCCU's operating time during any calendar quaﬁer. |
16. Paragraph 120(c)(iii) is amended to read as follows:

(iii) Failﬁre to meet final emission limits for the FCCU exhaust gas at each reﬁnery, per
day, per unit: $2500 for each calendar day on which the specified rolling average exceeds the
applicable limit. Stipulated penalties shall not start to accrue with respect to a ﬁnal SO2 emission
limit until there is noncompliance with that emission limit for five percent (5%) or
more of the applicable F' CCU;S operating time during any calendar quarter.

H. Section XVII: General Provisions

17. Paragraph 148. Notice

As to Flint Hills Resources, LP:

“ James L. Mahoney, Executive Vice President, Operations, Koch Petroleum Group, L.P.,
P.O. Box 2256, Wichita, KS 672017 will be deleted and replaced with “Joe Coco, Executive Vice
President of Operations, Flint Hills Resources, LP, P.O. Box 2917, Wichita, KS 67201.” In
addition, “William A. Ferking, Associate General Counsel, Koch Industries, Inc., PO Box 2256,
Wichita, KS 67201” will be deleted and replaced by “Robert J. Mueller, Senior Couﬁsel, Flint
Hills Resources, LP, PO Box 2917, Wichita, KS 67201.”
18. Paragraph 149 is amended to read as follows:

149. Approvals. All EPA approvals or comments required under this Decree shall be
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made in writing. All Minnesota approvals shall be sent from the offices identified in Paragraph
148.

19. Paragraph 153 is amended to read as follows:

153. Modification. Non-material modifications to this Consent Decree will be effective
when signed in writing by EPA, FHR, and MPCA, if applicable to Pine Bend. The United States
will file non-material modifications with the Court on a periodic basis. For purposes of this

Paragraph, non-material modifications include, but are not limited to, modifications to the

. frequency of reporting obligations and modifications to schedules that do not extend the date for

compliance with emission 1imitations following the installation of control equipment or the
compl;etior‘l of a catalyst additive program, provided such changes are agreed upon in writing
between EPA, FHR and MPCA, if applicable to Pine Bend. Material modifications to this
Consent Decree will be in writing, signed by the Parties, and will be

effective upon approval by the Court. Specific provisions in this Consent Decree that govern

specific types of modification are superseded by this provision.

So entered in accordance with the 'foregoing this day of

, 2006.

United States District Court Judge
For the District of Minnesota

-17-



First Amendment fo Consent Decree
United States v. Koch Petroleum Group. L.P. (D. Minn.)

FOR PLAINTIFF THE UNITED STATES OF AMERICA:

SUE ELLEN WOOLDRID
Assistant Attorney General

WLEY

DIANNE M. S
Senior Counsel. ~
Environmental Enforcement Section
U.S. Department of Justice

P.O.Box 7611

Washington, D.C. 20044-7611

(202) 514-0096 |

THOMAS B. HEFFELFINGER
United States Attorney
District of Minnesota

FRIEDRICH A. P. SIEKERT
Assistant United States Attorney
Attomey ID No. 142013

District of Minnesota

U.S. Courthouse

300 S. 4™ Street

Suite 600

Minneapolis, MN 55415
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First Amendment to Consent Decree
United States v. Koch Petroleum Group. L.P. (D. Minn.)

FOR THE U. S. ENVIRONMENTAL PROTECTION AGENCY:

‘wm@mm/\

Walker B. Smith

Director, Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency )
1200 Penn. Ave., NW ‘
Mail Code 2241A

Washington, DC 20460
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First Amendment to Consent Decree
United States v. Koch Petroleum Group. L.P. (D. Minn.)

FOR PLAINTIFF-INTERVENER THE STATE OF MINNESOTA:

Wﬂ’

Sheryl Corfigan

Commissioner

Minnesota Pollution Control Agency
520 Lafayette Road North

St. Paul, Minnesota 55155

Kathieen Winters
Assistynt Attorney General
Minnesota Attorney.General’s Ofﬁce
445 Minnesota Street

Suite 900 .

‘St. Paul, Minnesota 55101
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First Amendment to Consent Decree 4
United States v. Koch Petroleum Group. L.P, (D. Minn.)

" FOR FLINT HILLS RESOURCES, Lp :

!

Executive Vice President, Operaﬁdns
P.O. Box 2256

Wichita, Kansas 67201
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TCEQ DOCKET NO. 2008-0293-AIR

APPLICATION BY § BEFORE THE
FLINT HILLS RESOURCES, LP § TEXAS COMMISSION ON
NUECES COUNTY, TEXAS § ENVIRONMENTAL QUALITY

DECLARARATION OF CURTIS TAYLOR

1. My name is Curtis Taylor. I am over the age of eighteen, of sound mind, and am
otherwise fully competent to make this declaration. The facts stated in this declaration are within

my pérsonal knowledge and are true and correct.

2. I am a Lead Environmental Engineer for the Flint Hills Resources, LP (“FHR”) West
Refinery located in Corpus Christi, Texas. In that role I serve as the Compliance System Owner

for both new source review and Title V permitting matters.

3. I was directly involved in the preparation of the August 6, 2006 application to amend
Flexible Air Quality Permit No. 8803A/PSD-TX-413M8 (the “Application”), and have served as
the primary FHR contact with the Texas Commission on Environmental Quality (“TCEQ”)
throughout TCEQ’s processing of the Application. I also have been involved in the

implementation of the various pollution control projects that are the subject of the Application.

4, FHR entered into a consent decree with the Environmental Protection Agency in 2001
(the “Consent Decree”). Pursuant to the Consent Decree, FHR installed Ultra Low NOx Burners
(“ULNBs”) on the West Crude Heaters (EPN A-103), a steam injection system on the No. 2
Parex Hot Oil Heater (EPN N-103), and a selective non-catalytic reduction (“SNCR”) system on

the FCCU CO Boiler/Scrubber (EPN AA-4) to reduce NOx emissions.



5. The ULNB:s installed on the West Crude Heaters have been operational since May 2006.
Both initial stack testing and continuous emissions monitoring system (“CEMS”) data confirm
that the heaters are achieving the 0.045 pounds/MMBtu NOx emissions limit established by the

Consent Decree.

6. The steam injection system installed on the No. 2 Parex Hot Oil Heater has been
operational since September 2006. Both initial stack testing and CEMS data confirm that the
heater is achieving the 0.045 pounds/MMBtu NOx emissions limit established by the Consent

Decree.

7. The SNCR system installed on the FCCU CO Boiler/Scrubber has been operational since
November 2006. Pursuant to the Consent Decree, FHR is continuing to evaluate NOx emissions
from the boiler following installation of the SNCR system. Once this evaluation is complete,
FHR will propose to EPA a 365-day rolling average NOx emission limit for the FCCU CO

Boiler/Scrubber reflecting the NOx reductions achieved by the SNCR system.

8. FHR installed a caustic scrubber on the Monroe API Separator to reduce the sulfur
content of the waste gas stream routed to the API Separator Flare (EPN V8). The caustic
scrubber was installed to comply with the 162 parts per million by volume (“ppmy”) limit for

fuel gas combustion devices in 40 C.F.R. Part 60, Subpart J. The caustic scrubber has been
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operational since December 2006, and continuous monitoring of the waste gas stream confirms

that the caustic scrubber is achieving the 162 ppmv H,S emission limit.

9. FHR installed a floating roof in Tank 08FB17. The floating roof, which serves to reduce
VOC emissions from the tank, has been operational since March 2005. FHR commenced storage
of UDEX Reformate in Tank 08FB17 in March 2005, shortly after the floating roof was

installed.

FURTHER AFFIANT SAYETH NOT.

CURTIS TAYLOR (/

SWORN AND SUBSCRIBED TO before me, the undersigned authority, on this 28" day
of August, 2008, to certify which witness by my hand and official seal.

6002 '1 Yorel S, f W

$3uIdXa NOISSIWNCO AW £ YL OTARY PUBLI
LH3AES TIALIENOG e I;tate of Texas
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