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EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUESTS
FOR RECONSIDERATION

1. Introduction

ey £ 3%

The Executive Director (ED) of the Texas Commission on Environmental Qualitfyﬁ(TCwEQ or
Commission) files this Response to Hearing Requests and Request for Reconsideration on the
application by Jim Broumley and Keith Broumley dba Broumley Dairy (Applicant) for a major
amendment of its existing Concentrated Animal Feeding Operation (CAFO) Texas Pollutant
Discharge Elimination System (TPDES) Permit No. WQ0003395000. The City of Waco (Waco)
submitted both a contested case hearing (CCH) request and a Request for Reconsideration (RFR).
The Sierra Club also submitted a CCH request, but later withdrew their request. o

Attached for Commission consideration are the following:

Attachment A - Satellite Map of Area

Attachment B - Fact Sheet and ED's Preliminary Decision

Attachment C - Draft Permit

Attachment D -~ Executive Director’s Response to Public Comments (RTC)
Attachment E - Compliance History

Attachment F - EPA No Objection Letter — 9/25/07

IL Description Of The Facility

The Applicant has applied for a major amendment to their CAFO individual permit that would
allow it to expand its dairy head capacity from 990 head (Holstein cows) to 1499 total head (Jersey
cows) of which 1,100 head are milking cows, with no increase in waste production from the previous
permit due to the smaller milking breed. The major amendment also requests a decrease in Land
Management Units (LMUs) from 434 acres to 229.5 acres. The facility consists of three retention
control structures (RCSs) working in conjunction with an anaerobic digester system and LMUs. The
facility is located on the west side of County Road 240, approximately one mile south of the
intersection of County Road 240 and State Highway 6, east of the city of Hico in Hamilton County,
Texas. The facility is located in the drainage arca of the North Bosque River in Segment No. 1226 of
the Brazos River Basin. :



IIL. Procedural Baéksround

The permit application was received on January 27, 2004. The new CAFO rules were
approved in July 2004. The new rules resulted in re\'éisions to the CAFO permit application process

N

and revisions in the required engineering and technical data, Pursuant to the‘-new rules, the Applicant

and the Response to Comments was filed on F cbruary 4, 2008. This application was
administratively complete on or after September 1,:1999; therefore, this application is subject to the
procedural requirements adopted pursuant to House Bill 801, 76th Legislature, 1999,

IV. The Evaluation Process for Hearing Requests

House Bill 801 established statutory procedures for public participation in certain
environmental permitting proceedings. For those applications declared administratively complete on
or after September 1, 1999, it established new procedures for providing public notice and public
comment, and for the commission’s consideration of hearing requests. The application was declared

A. Responses to Requests

“The executive director, the public interest counsel, and the applicant may submit written
responses to [hearing] requests . . . .” 30 TAC § 55.209(d). ' "

According to 30 TAC § 5 5.209(e), responses to hearing requests must specifically address:

(1) whether the requestor is an affected person;

(2)  which issues raised in the hearing request are disputed;

(3) - whether the dispute involves questions of fact or of law;

(4) - whether the issues were raised during the public comment period;
(5)  whether the hearing request is based on issues raised solely in a public comment

withdrawn by the commenter in writing by filing a withdrawal letter with the chief
- clerk prior to the filing of the Executive Director’s Response to Commieit;

(6) - whether the issues are relevant and material to the decision on the application; and
) a maximum expected duration for the contested case hearing. o



B. Hearing Request Requirements

In order for the Commission to consider a hearing request, the Commission must first
determine whether the request meets certain requirements. As noted in 30 TAC § 55.201(c): "A
request for a contested case hearing by an affected person must be in writing, must be filed with the
chief clerk within the time provided . . . and may not be based on an issue that was raised solely in a
public comment withdrawn by the commenter in writing by filing a withdrawal letter with the chief
clerk prior to the filing of the Executive Director’s Response to Comment."

According to 30 TAC § 55.201(d), a hearing request must substantially comply with the

following:

(1)

@

©)
“

)

give the name, address, daytime telephone number, and where possible, fax number
of the person who files the request. If the request is made by a group or association,
the request must identify one person by name, address, daytime telephone number,
and where possible, fax number, who shall be responsible for receiving all official
communications and documents for the group; ‘

identify the person’s personal justiciable interest affected by the application,
including a brief, but specific, written statement explaining in plain language the
requestor’s location and distance relative to the proposed facility or activity that is the
subject of the application and how and why the requestor believes he or she will be
adversely affected by the proposed facility or activity in a manner not common to
members of the general public;

request a contested case hearing;

list all relevant and material disputed issues of fact that were raised during the public
comment period and that are the basis of the hearing request. To facilitate the
commission’s determination of the number and scope of issues to be referred to
hearing, the requestor should, to the extent possible, specify any of the executive
director’s responses to comments that the requestor disputes and the factual basis of
the dispute and list any disputed issues of law or policy; and

provide any other information specified in the public notice of application.

C. Requirement that Requestor be an “Affected Person”

In order to grant a contested case hearing, the Commission must determine that a requestor is
an “affected person.” The factors to consider in making this determination are found in 30 TAC §
55.203 and are as follows:

(a)

For any application, an affected person is one who has a personal justiciable interest
related to a legal right, duty, privilege, power, or economic interest affected by the
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application. An interest common to members of the general public does not qualify
asa personal Just1c1able 1nterest

(b)  Governmental entities, 1ncluding local governments and public agencies with
' authority under state law over 1ssues raised by the apphcat1on may be conSxdered
‘ affected persons.

(©) In determining whether a person is an affected person, all factors shall be considered,
including, but not limited to, the following:

(1)
@
€)
“)

()

©)

1nterest

whether the interest claimed is one protected by the law under which the
application Will be considered;

distance restnct1ons or other limitations 1mposed by law on the affected

[

whether a reasonable rélationship exists between the intérest claimed and the
activity regulated'

likely impact of the regulated act1v1ty on the health and safety of the person,

and on the use of property of the pérson;

' l1ke1y impact of the regulated act1v1ty on use of the 1mpacted hatural resource

by the person; and

for governmental entities, their statutory authority over or interest in the
1ssues relevant to the app11cat10n

D. Referral to the State Office of Admmlstratlve Hearmgs

30 TAC § 50.115(b) details how the Commission refers 4 matter to the State Office of
Administrative Hearings: “When the commission grants a request for a contested case hearing, the
commission shall issue an order spec1fy1ng the number and scope of the issues to be referred to
SOAH for ahearing.” 30 TAC § 50.115(c) further states: “The commission may not refer an issue
to SOAH for a contested case hearing unless the commission determines that the issue: (1) involves
a disputed question of fact; (2) was raised durmg the pubhc comment perlod and (3) 18 relevant and
material to the decision on the application.”



V. Evaluation of Hearing Requests

A. Whether the Requestor Complied With 30 TAC §§ 55.201(c) and (d).

Waco submitted a timely written CCH request that included relevant contact information and
raised disputed issues. The ED concludes that the CCH request of Waco substantially complies with '
the requirements of 30 TAC § 55.201.

B. Whether Requestor Meets the Requirements of an Affected Person

City of Waco

30 TAC § 55.203(b) states that local governments with authority under state law over issues
raised by the application may be considered affected persons. However, Waco has no authority to
regulate dairies located outside its boundaries in another county. Also, Waco has no authority under
state law over whether the dairies comply with 30 TAC Chapter 321, Subchapter B regulating
CAFOs.

The ED considered the factors listed in 30 TAC § 55.203(c) to determine whether Waco is
an affected person for purposes of this permit application. Waco has water rights in Lake Waco,
approximately 82 miles downstream from the dairy to the surface water intake points on the lake.
The distance from the Broumley Dairy to the City of Waco and Lake Waco weigh heavily against
Waco's claim it is an affected person for purposes of this particular permit application.

The draft permit would only authorize a discharge from the RCSs in the event of a rainfall
event that exceeds the 25-year, 10-day storm event for this area. Additionally, runoff from LMUs
and third party fields are considered non-point source runoff and exempt agricultural runoff, not
regulated under the Clean Water Act as long as waste is land applied at agronomic rates and in
compliance with TCEQ's CAFO rules.

A discharge from this particular dairy is unlikely to impact the health and safety of persons
who drink Waco's water or to impact the use of the waters of Lake Waco. At 75 miles upstream of
the point where the North Bosque enters Lake Waco and another 6.8 miles across Lake Waco to
reach the point where Waco extracts drinking water from the lake the distance is such that if there is
a discharge from the facility, assimilation and dilution would occur long before the water reaches
Lake Waco. See Attachment A. Therefore, Waco's interest is common to members of the general
public and does not qualify as a personal justiciable interest. Through consideration of the factors in
30 TAC § 55.203(c) the ED recommends finding that Waco is not an affected person with regards to
this dairy operation.

The ED recommends that the Commission find that Waco is not an affected person in regards
to this permit application and deny the hearing request.




C. Whether Issues Raised Are Referable to State Office of Admlmstratlve Hearings
(SOAH) for a Contested Case Hearing. -

As noted above, the ED recommends the Commission not find Waco affected in this matter.
However, in the event the Commission determines that Waco is affected, the ED analyzed the issties
raised. First, on a global basis, Waco characterizes all of the issues it raised as issues of law, which
are not referable to SOAH. Waco asks the Commission to affirm that determination and grant their
Request for Reconsideration or, if the Commission determities that Waco is raising issues of fact, to
refer the application to SOAH for a CCH. The issues raised are all characterized by Waco as taking
issue with the ED’s interpretation of applicable rules and regulations, the TMDL, and case law. Use
of the CCH process to settle disputed issues of law with TCEQ violates 30 TAC § 50.115(c) that
only disputed issues of fact may be referred to SOAH. Since Waco acknowledges it is raising these
issues as questions of law, then they are not referable to SOAH. Therefore, even if the Commission
finds that Waco is an affected party in this case, the ED recommends denial of the heanng request
because issues of law as ralsed by Waco are not referable to SOAH.

Waco also attached its original cornment letter to the ﬁllng with a statement in the body of
the CCH Request/RFR on page 7 that sald : : L

In order to-avoid unnecessary repetltlon of arguments made in the Public Comment letter that
* it filed on September 10, 2007, the City will adopt herein by reference certaln legal
arguments made therein without restating them at length.

Based on this explanation, the ED’s understanding is that Waco attached the public comment
letter to re-state their legal 'arg'uments with respect to the issues raised in the RFR. The ED doesnot
interpret Waco’s requést as incorporating all of the issues raised in the pubhc comment letter The
ED analyzed only those issues actually raised in the CCH and RFR S :

The ED also considered Waco’s issues in accordance with the regulatory criteria and provides
the following recommendatioiis regarding whether the issues are referable to SOAH. All of the
~ issues discussed below wereraised during the public comment period, unless otherwise hoted. None

of the issues were Wlthdrawn All 1dent1ﬁed issues in‘the response are eons1dered dlsputed unless
otherwise noted K : :

1. "Whether this facility is a “new source” under federal law and if it is, whether it meets
the requlrements of 40 CFR §122. 4(1) (RTC #1 and #2)

As raised by Waco, this issue is a matter of law Waco states that it dlsputes the ED s legal
interpretation of 40 C.F.R. § 122.2 and the ED’s legal interpretation of the criteria in 40 C.F.R. §
122.29(b). 30 TAC § 50.115(c) requires that for an issue to be referred to SOAH it must raise
factual, not legal issues. The ED recommends not referring this issue to SOAH.




2. Whether there has been a sufficient remaining load allocation for phosphorus in the
North Bosque River to allow for discharges from the expansion of the dairy or whether
existing dischargers have been subject to compliance schedules as required by 40 CFR
§ 122.4(1). (RTC #2)

, As raised by Waco, this issue is a matter of law. The ED’s legal interpretation is that the

dairy is not a “new source.” 40 CFR § 122.4(i) only applies if the Commission were considering
issuing an authorization to discharge to a “new source” (or “new discharger,” which is not alleged by
Waco). The ED recommends not referring this issue to SOAH.

3. Whether the draft permit is in compliance with the Total Maximum Daily Load
(TMDL) and TMDL implementation plan (TMDL I-Plan) for the North Bosque River.
(RTC #3)

As raised by Waco, this issue is one of law. Waco makes it clear that what it disputes in
regards to the TMDL and TMDL I-Plan is TCEQ’s legal interpretation in issuing CAFO dairy
permits in the North Bosque watershed. Waco does not raise any factual arguments with regard to
this specific permit application. 30 TAC § 50.115(c) requires that for an issue to be referred to
SOAH it must raise factual, not legal issues. The ED recommends not referring this issue to SOAH.

4. Whether the ED failed to make a best professional judgment (BPJ) determination that
the best conventional pollutant control technology for the control of pathogens was
used as required by 40 CFR § 125.3(d)(2). (RTC #6)

As raised by Waco, this issue is one of law. Waco takes issue with the ED’s interpretation of
how he is complying with this particular federal requirement and not with any factual issue related to
the permit application. Therefore, this legal issue is not a referable issue to SOAH. The ED
recommends not referring this issue to SOAH. '

5. Whether third party fields should be considered land management units. (RTC #7)

This issue is a question of law. 30 TAC § 321.42(j)(3) was specifically worded to reflect that
“LMUs are not associated with third party fields.”! To qualify as third party fields under the rules,
the CAFO operator does not control the third party field, but it is used for land application under
contract with the CAFO. Application on third party fields is optional and represents “excess capacity
to provide for more sound waste management by existing dairy CAF 0s.”* Asraised by Waco, this
issue takes exception to the CAFO rules and acknowledges in the request that there is “no factual
dispute on this issue.” 30 TAC § 50.115(c) requires that for an issue to be referred to SOAH, the
issue must raise factual, not legal issues. The ED recommends not referring this issue to SOAH.

1 29 TexReg 6652, 6658 (July 9, 2004).
2 Id. at 6692.



6. Whiether the ED must evaluate each'of the following plans prior to permiitting and
: ‘make them available to the public throughout the public comment period due to the
holding in' the Waterkeeper' case: comprehensive nutrient management plans
(CNMPs), nutrient utilization plans (NUPs), RCS management plans, and pollution
prevention plans (PPPs). (RTC #8)
This issue is a question of law regarding the interpretation of certain aspects of the
Waterkeeper decision on CAFO permitting. The Waterkeeper decision found that NMPs were the
equivalent of effluent limitations that should be incorporated into the permits. The ED is requiring
individual CAFO permit applicants in the Bosque watershed to submit NMPs with the permit
apphcatlon The NMPs are also subJ ect to rev1ew and pubhc scrutiny.

The Waterkeeper case did not express an opinion on Whether CNMPs, NUPs, RCS
management plans, and PPPs must be incorporated into the permit. Such incorporation is not
required by the current version of the CAFO rules. Therefore, Waco is raising concerns regarding
legal interpretations of judicial opinions and the adequacy of the current CAFO rules. 30 TAC'§
50.115(c) requires that for an issue to be referred to SOAH it must raise factual, not legal issues. The
ED recommends not refemng this issue- to SOAH.

VI. Analvs1s of the Request for Recons1derat10n

Waco states in its RFR that the Commission should recons1der the ED’s decision because
each of the identified issues involves errors of law on the part of the ED.

1. Whether this facility is a “new source” under federal law and if it is, whether it meets
the requlrements of 40 CFR § 122 A4@). RTC #1 and #2) :

Waco asserts that the ED failed to respond to Waco s argument that the dairy is a “new
source” if it was built after February 14, 1974. Waco also challenges the ED’s interpretation of the
definition in 40 CFR § 122.2 and of the criteria in 40 CFR § 122.29(b). Waco treats these as
separate issues, but the federal rules state, a “new source” is one who meets the deﬁmt10n in 40 CFR
§ 122.2 and satisfies the crltema in 40 CFR § 122.29(b). ‘

“New source” is deﬁned in the federal rules at 40 CFR § 122.2. The definition states that a
“new source” is:

Any building structure, facility, or installation from which there is or may be a discharge of
pollutants, the construction of which commenced: ' (A) after promulgation of standards of
performance under CWA, § 306, or (B) after proposal of standards of performance in
accordance with CWA, § 306, which are applicable to such source, but only if the standards
are promulgated in accordance with § 306 within 120 days of their proposal.

3 Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F.3™ 486 (2™ Cir. 2005).
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According to 40 CFR § 122.29(b)(1), an applicant is a “new source” if it meets the above
definition and meets the criteria included in this rule. The complete text of 40 CFR § 122.29(b)(1)

follows:

(b) Criteria for new source determination. (1) Exbept as otherwise provided in the
applicable new source performance standard, a source is a “new source” if it meets
the definition of “new source” in 122.29, and

1) It is constructed at a site where no other source is located;

(i1) It totally replaces the process or production equipment that causes the
discharge of pollutants at an existing source; or

(iii)  Tts processes are substantially independent of an existing source at the same
site. In determining whether these processes are substantially independent,
the Director shall consider such factors as the extent to which the new facility
is integrated with the existing plant; and the extent to which the new facility
is engaged in the same general type of activity as the existing source., factors
to consider include to the extent the new facility is integrated with the
existing facility and to the extent the new facility is engaged in the same
general activity as the existing source).

The ED would agree that when a dairy operation was originally constructed on the site it
would have met the definition of a “new source.” Waco interprets the rule so that regardless of how
much time has passed, if it was constructed after February 14, 1974 it is and will always be defined
as a “new source” as long as it has never been required to meet the requirements of a “new source’ in
the federal regulations. Such an interpretation that once a “new source” always a “new source”
renders application of the factors in 40 CFR § 122.29(b) meaningless. If you accept Waco’s
interpretation of the definition of “new source,” when the Applicant sought to renew its CAFO
permit in February, 2074 it would still be a “new source” despite 100 years of activity at the site,
unless it at some time in the past been required to comply with the Clean Water Act “new source”
requirements.

However, a more logical interpretation of the “new source” requirements is that once an
applicant received authorization to operate a dairy operation at a site, it ceased to be a “new source”
for purposes of future permitting actions, unless what they were proposing an activity that met one or
more of the criteria in 40 CFR § 122.29(b). According to the database maintained by the Office of
the Chief Clerk, the Applicant has been permitted by the Commission (or its predecessor agencies) to
operate a CAFO under permit number WQ0003395000 since October, 1996.

The Applicant is seeking an expansion of an existing dairy along with the expansion of RCS
capacity. The Applicant is not proposing to replace the existing process. The expansion of the RCSs
to meet the new 2004 CAFO rule requirements does not meet any of the criteria outlined in 40 CFR
§ 122.29(b), but simply expands an existing part of the facility to comply with new regulations. The
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dairy expansion Would be integrated with the existing fac111ty Therefore, the facﬂlty 1s not a new
source. ‘ ‘

Additionally, EPA did not have a problem with the ED issuing this draft permit and sent
TCEQ a “no obj ectlon” letter dated September 25 2007. See Attachment F.

2.  Whether there has been a sufficlent remaining load allocation for phosphorus in the
North Bosque River to allow for discharges from the expansion of the dairy or whether
existing dischargers have been subject to comphance schedules as requlred by 40 CFR
§ 122. 4(1) (RTC #2) &

This issue presumes that the dalry is a “new source” under the federal regulations. For the
reasons indicated in the previous discussion, the ED disagrees that the Applicant, permitted for as a
CAFO for at least 12 years, is a “new source” as defined in the federal regulations. If the facility is
not a “new source,” then 40 CFR § 122. 4(1) does not apply 40 CFR § 122.4(i) reads as follows:

To anew source or anew discharger, 1f the dlscharge from its constructlon or operation will
cause or contribute to the violation of water quality standards. [Sentence fragment is the
actual wording of the rule.] The owner or operator of a new source or new discharger
proposing to discharge into a water segment which does not meet applicable water quality
standards or is not expected to meet those standards even after the application of the effluent
limitations required by sections 301(b)(1)(A) and 301(b)(1)(B) of CWA, and for which the
State or interstate agency has performed a pollutant load allocation for the pollutant to be
discharged, must demonstrate, before the close of the public comment period, that:

(1) There are sufficient remaining pollutant load allocations to allow the discharge; and
(2) - The existing dischargers into that segment are subject to compliance schedules
‘ designed to bring the segment into' compliance with applicable water quality
standards. The Director may waive the submission of information by the new source
or new discharger required by paragraph (i) of this section if the Director determities

that the Director already has adequate information to evaluate the request....

“As can be seen from the actual text of the rule, the determinations and compliance schedules
Waco maintains are required in order to authorize this dairy only apply when a state is authorizing a
“new source” or “new discharger.” If the facility is not a‘“new source “new discharger” then 40
CFR § 122.4(i) does not apply. : a

TCEQ estabhshed rules to implement the TMDL I-Plan and Waco makes no argument in the
RFR that the draft permit is not consistent with those rules, but that what the ED is proposing does
not go far enough to protect water quality. TCEQ riles and permit requirements are consistent with
or more¢ stringent than the federal rules and national guidance. TCEQ has performed TMDL
evaluations sufficient to satisfy federal requirements and to justify implementing the new CAFO
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regulations. The draft permit is consistent with the Bosque TMDL, TMDL I-Plan, and CAFO rules
in 30 TAC, Chapter 321.

Also, as previously noted, EPA submitted a “no objection” letter to TCEQ on the draft permit
on September 25, 2007. See Attachment F.

3. Whether the draft permit is in compliance with the Total Maximum Daily Load
(TMDL) and TMDL implementation plan (TMDL I-Plan) for the North Bosque River.
(RTC #3)

Waco contends that issuing the draft permit undermines the following key modeling
assumptions for the TMDLs for phosphorus on Segments 1226 and 1255 of the North Bosque River
and thus, is not in compliance with the TMDL or TMDL I-Plan.

A) 40,450 dairy cows in the watershed;

B) 50% of solid manure from 40,450 dairy cows would be removed from the watershed;
@) Phosphorus in the diet of permitted cows would be limited to 0.4%; and

D) Waste application rates would be limited to the phosphorus needs of the crop.

A) Cows in the Watershed. (Corresponds to RTC Response #3A)

As stated in the RTC, The North Bosque River TMDL for phosphorus is based on narrative
water quality criteria and uses best management practices (BMPs) to protect water quality. The
TMDL does not limit the number of dairy cows in the watershed. However, the CAFO permits that
- are issued in the North Bosque watershed must be consistent with the TMDL.

The Applicant will be required to construct RCSs that are designed to hold a 25-year, 10-day
rainfall event. This will increase the retention control structure (RCS) capacity by approximately
60% over the previous standard that applied in earlier versions of the CAFO rules. It is also
anticipated that phosphorus loading will be reduced in the North Bosque River due to the emphasis
the new CAFO rules place on phosphorus levels in soil application areas.

An adaptive management approach is an appropriate means to manage phosphorus loading in
the Bosque. The TMDL I-Plan emphasized this approach to achieve the phosphorus reductions
targeted in the TMDL. The CAFO rules in 30 TAC Chapter 321 reflect the necessary adjustments to
" management practices necessary to, over time, reach the TMDL in-stream water quality goals.
Accordingly, the TMDL is not directly tied to the number of animals permitted in the watershed. It
is instead tied to BMPs, including the land application of the nutrients, consistent with management
practices that ensure appropriate utilization by the crops.

The model used in the TMDL demonstrated that water quality conditions would improve
significantly even with many more dairy cattle in the watershed provided that management practices
were improved. The new CAFO rules incorporated more stringent BMPs in the watershed in order
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to address phosphorus loading; Regardless of the number of dairy cattle, thé in-stream water quality
goals remain as they were established in the TMDL. o

The TMDL I-Plan recognizes that new dairies may begin operating or existing dairies may
expand in the watershed.! New or expanding operations are required to meet all the new
management practices found in the Chapter 321, Subchapter B CAFO rules, which were approved by
EPA as meeting all federal requirements for the protection of water quality. The focus of the rules
was to reduce nutrient loading by requiring BMPs designed to significantly decrease the potential for
discharges. Special provisions were designed and adopted to specifically address the TMDL
requirements to reduce phosphorus loadings. These special provisions, applicable to the North
Bosque watershed, were not in the previous version of the CAFO rules. The operational and
inanagement strategies in the rules and draft permit are designed to reduce nutrient loadlng and be
consistent with the North Bosque River TMDL.

B) 50% Removal of Solid Manure from the Watershed (Corresponds to RTC Response

- #3B) :

Waco continues to equate the removal of 50% of the solid manure from the watershed as a
requirement rather than a goal. As noted in the RTC, the North Bosque TMDL has a goal of a 50%
reduction in instream loading. The TMDL and TMDL I-Plan address growth of CAFOs through
BMPs designed to decrease loading, not by capping the number of head or acres of land. Neither the
TCEQ rules nor the TMDL I-Plan requires a 50% haul-out of collectible manure. New or existing
CAFOs who seek to add head in the watershed are given five options for dealing with 100% of the
collectible'manure. The options are found in TWC § 26. 503(b)(2) and are:

(A) Dlsposed of or used outside of the watershed;

(B)  Delivered to a composting facility approved by the ED; ‘

(C)  Applied as directed by the commission to a' waste application field owned or
controlled by the owner of the CAFQ if the field isnot a hlstorlcal Waste apphcatlon
field; :

(D)  Put to another beneficial use approved by the ED; or '

(E)  Applied to a historical waste application field that is owned or operated by the owner

- or operator of the CAFO only if:
) Results of representative composite soil sampling conducted at the waste
- application field and filed with the commission show that the waste
application field contains 200 or fewer ppm of extractable phosphorus; or
(i)  The manure is applied with commission approval, in accordance with a
“detailed nutrient utilization plan approved by the commission that" 1s
developed by: ' '

4 See "An Implementation Plan for Soluble Reactive Phosphorus in the North Bosque Watershed," December, 2002,
page 26: "New or expanding dairy CAFOs will be required to demonstrate through the application process that they
will operate under the nutrient management practices as stipulated in Chapter 321 rules pettinent to a major sole
source impairment zone." (Emphasis added.)
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(a) An employee of the United States Department of Agriculture’s
Natural Resources Conservation Service;

(b) A nutrient management specialist certified by the United States
Department of Agriculture’s Natural Resources Conservation Service;

(©) The State Soil and Water Conversation Board;

(d)  The Texas Agricultural Extension Service;

(e) An agronomist or soil scientist on the full-time staff of an
accredited university located in the state; or

® A professional agronomist or soil scientist certified by the American
Society of Agronomy.

The NMP submitted with the application reflects that the present intent of the Applicant is to

route manure off-site. However, the other disposal methods allowed by TWC § 26.503(b)(2) remain
available to the Applicant, subject to modification of their NMP.

O Phosphorus Limit in Diet to 0.4%. (Corresponds to RTC Response #3C)

The TMDL I-Plan states that dairy operators will receive training related to diet control but
does not mandate lower phosphorus content in feed. There is no TCEQ rule related to requiring
reduced phosphorus content in feed rations. The nutrient content in the annual wastewater and
manure samples should reflect the Applicant’s efforts to lower phosphorus content in feed rations if
the Applicant pursues this BMP in an effort to manage nutrients.

The Applicant is required to implement a comprehensive nutrient management plan (CNMP)
and one aspect of that planning process is the consideration for reduced phosphorus in the feed. The
‘Applicant may consider the nutritional needs of his herd in implementing a CNMP.

D) Application Limited to the Phosphorus Needs of the Crop. (Corresponds to RTC
Response #3E)

As noted in the RTC, the model used for the TMDL simulated land application rates at the
“phosphorus agronomic rate” recommended by U.S. Department of Agriculture and others.
Recommended agronomic rates account for some soil storage of phosphorus and may not be
identical to the crop phosphorus “need only” application rate. The NMP provided by the Applicant
addresses application limitations based on the agronomic needs of the crop. If phosphorus levelsrise
beyond 200 ppm on LMUSs, a NUP must be implemented that will require phosphorus application
based on crop removal levels, rather than on the agronomic needs of the crop. This is consistent with
the TCEQ CAFO rules and the North Bosque TMDL.

4. Whether the ED failed to make a best professional judgment (BPJ) determination that
the best conventional pollutant control technology (BCT) for the control of pathogens
was used as required by 40 CFR § 125.3(d)(2). (RTC #6)
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In the Waterkeeper’ case decided in 2003, the 9™ Circuit invalidated the BCT standard for
pathogens because EPA did not make an affirmative ﬁnding' that the BCT effluent limitation
guidelines adopted in the federal CAFO rules do, in fact, represent the BCT for reducing pathogens.
The court noted that it may well be the case that the effluent limitation guidelines adopted by EPA’s
~ CAFOrules, after consideration of the appropriate factors, will directly and not just indirectly reduce
pathogens, but that EPA must say so explicitly. To date, EPA has not promulgated new effluent
limitation guidelines for pathogens or affirmed that the previous guidelines would reduce pathogens.
Without effluent limitation guidelines for pathogens a BPJ determmatlon as contemplated by 40
CFR § 125. 3(d)(2) cannot be made.

However, to the extent 40 CFR § 125. 3(d)(2) can be followed, absent any additional effluent
limitation guidelines, the ED believes the draft permit meets the requitements of 40 CFR § 1253
because the North Bosque River TMDLs are intended to achieve significant reductions in the annual
average concentrations and total annual loading of soluble phosphorus in the river. The TMDLS are
designed to do this by focusing on controlling soluble phosphorus loading and in-stream
concentrations to obtain and protect designated uses. The management measures for controlling
phosphorus loading will also have a corollary effect on reducing pathogen and bacteria loading, since
non-point source nutrient and patho gen loads largely originate from the same sites and materials; and
are transported via the same processes and pathways. Other provisions in the rules and draft permlt“
are directed at reducing and minimizing all pollutants, including pathogens and bacteria, that are
potentlal constituents of animal wastes These prov1s1ons 1nclude ‘

1. Requiring a larger RCS with capacity to contain a designed 25-year, 10-day rainfall

event (approximately 60% larger than required to contaln the 25-year, 24-hour
- rainfall event);

2. Establishing an RCS management plan;

Controlling runoff from manure plles by covering, bermlng, or requmng that they

drain into an RCS;

4. Setting additional minimum buffer distances between land application units and

surface water in the state; , ‘

Prohibiting nighttime land application between 12 a.m. and 4 a.m.; and |

6. Requiring a NMP that uses phosphorus transport considerations to determine
allowable applications of nutrients. The P-Index approach reduces allowable
application of nutrients to levels that are appropriate for reducmg and m1n1mlzmg all
pollutants that are constltuents of animal wastés.

»

e

5. Whether third party fields should'be considered land manageme‘nt units. (RTC #7)

As noted in the RTC, the statute and rules make a clear distinction between LMUs and third
party fields. TWC § 26.503 provides for disposal practices for dairy CAFOs, which include allowing

5 Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F.3™ 486 (2™ Cir. 2005).
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manure to be put to other beneficial uses, such as land application on third party fields. 30 TAC §
321.42(3)(3) was specifically worded to reflect that “LMUs are not associated with third party
fields.”® The CAFO operator does not control the third party fields under contract with the CAFO.
Application on third party fields is optional and represents “excess capacity to provide for more
sound waste management by existing dairy CAFOs.”” Even though an applicant does not control
third party fields, the rules provide that an applicant is responsible for any non-compliance with the
permit or TCEQ rules on such fields. Third party fields also have a 200 ppm cap on phosphorus.
‘Once a third party field is found to contain soil phosphorus concentrations in excess of 200 ppm,
land application must cease.

Additionally, rates of application are set based on annual soil test levels as long as they are
below 200 ppm. The ED requires the North Bosque dairies to submit their NMPs with their permit
application. In this case, the Applicant’s NMP was technically reviewed and available to the public
for review during the public comment period.

6. Whether the ED must evaluate each of the following plans prior to permitting and
make them available to the public throughout the public comment period due to the
holding in the Waterkeeper8 case: comprehensive nutrient management plans
(CNMPs), nutrient utilization plans (NUPs), RCS management plans, and pollution
prevention plans (PPPs). (RTC #8)

The Waterkeeper holding found that NMPs were the equivalent of effluent limitations in
CAFO permitting and that NMPs should be incorporated into CAFO permits as if they were effluent
limitations. The ED is requiring all North Bosque dairies to submit their NMP with their permit
application and the NMPs are technically reviewed and available to the public during the public
comment period. EPA has established nine critical elements to be considered as part of the NMP.
Included with the permit application is a table that lists the nine elements and the location of those
elements in the file reviewed by the ED and made available to the public.

A CNMP is not required by the Clean Water Act and is not addressed in the Waterkeeper
case. TCEQ rules at 30 TAC § 321.42(s) require all dairy CAFOs in a major sole-source impairment
zone to operate under a CNMP approved by the Texas State Soil and Water Conservation Board.
Bosque dairy permits required implementation of the CNMP by December 31, 2006, and the
- Applicant is required to maintain a copy of the CNMP as part of their PPP. However, the rules do
not require the submission of the CNMP to TCEQ and the review of that document is not part of the
CAFO permitting process. Furthermore, the CNMPs are confidential under state law as part of the
local soil and water conservation district’s files, unless the Applicant chooses to make the
information available to the public. See Texas Agriculture Code § 201.006. However, most of the

6 29 TexReg 6652, 6658 (July 9, 2004).
7 Id. at 6692.
8 Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F.3" 486 (2™ Cir. 2005).
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information contained in the CNMP is part of the perm1t technlcal lnformatlon packet and available
in that form to the pubhc ' ,

NUPs are NMPs that utilizes a crop removal application rate. However, NUPs-are not
required until anriual testing of LMUs indicates soil phosphorus levels in excess of 200 ppm. Based
on statutes and rules, the NUP is not considered part of the permit, but may be changed to address
changing conditions. TWC § 26.504 requires testing every 12 months to determine whether
phosphorus levels exceed 200 ppm. Reaching the 200 ppm level triggers the requirement to develop
and implement a NUP. TWC § 26.504(c) states “the operator shall file with the commission a new
or amended nutrient utilization plan with a phosphorus reduction component. . . .. ”” The statute does
not require the NUP to be a part of the permit or permit application, 30 TAC'§ 321.40 tracks the
statute, but also states that land application can begin under a NUP 30 days after the NUP is filed
with the ED, unless the ED has returned the NUP for not meeting rule requirements. This
requirement is also an indication that the NUP is not intended to be part of the permit.

The draft permit and CAFO rules at 30 TAC § 321.42(g) require that the Applicant
implement an RCS management plan and maintain a copy in the PPP. TCEQ rules do not require
review of RCS management plans prior to issuing the permit. The RCS management plan must
establish expected end of the month water storage volumes for each RCS. These maximum levels
are based on the design assumptions used to determine the required size of the RCSs. This plan
assures that the Applicant will maintain wastewater volumes within the design capacity of the
structures. The Applicant must document and provide an explanation for all occasions when the
water level exceeds the expected end of the month storage volumes. By maintaining the wastewater
level at or below the expected monthly volume, the RCS will be less likely to encroach into the
volume reserved for the design rainfall event or discharge during smaller rainfall events. This has
resulted in an incréased operating volume in the RCSs at the dairy. The operating volume in RCS #1
would be 49.24 acre-feet. The operating volume for RCS #2 would be 18.14 acré-feet and 9.40 acre-
feet for RCS #3. Until the actual expansion of the RCS system is completed and volumes céttified,
the RCS management plan cannot be completed and 1mplemented

The draft permit lists the requiremiénts for what to include in the PPP. A permittee is
required to have documentation for all of the following as part of their PPP: Copy of the CNMP,
NMP, NUP (if required), RCS liner certifications, the RCS operation and management plan; and the
capacity of each RCS, as certified by a licensed Texas professional engineer. The draft permit would
specifically allow the Applicant to amend ‘thé PPP and lists specific instances when it must be
amended. One of those instances being within 90 days of" recelvmg written not1ﬁcat10n from the ED
that the plan does not meet permit requlrements

The PPP is not part of the permit review process, but the information contained in the

application, technical information packet, and the NMP make up the core content of the PPP. The
other items contained in the PPP are not subject to TCEQ review except during site investigations.
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7. Additional information submitted in Waco’s RFR.

Waco’s filing included an affidavit from Bruce Wiland, P.E., a consulting expert, who states
that his opinions are based on his professional experience and review of studies related to nutrient
loading in the North Bosque. His opinion on the Broumley Dairy as expressed in the affidavit is as
follows:

If the problems with the draft permit and incorporated application for Broumley Dairy that
are identified in Waco’s public comment letter are not addressed, corrected, and remedied to
any greater extent than described today in the Executive Director’s Response to Comments,
Lake Waco will be adversely affected by the issuance of the proposed permit to Broumley
Dairy and its authorized increase in herd size from 990 to 1499 cows, in that the amounts of
‘phosphorus and pathogens transported from Broumley Dairy and its waste application fields
(including third party fields) down the North Bosque River to Lake Waco will increase.
Also, regarding the distance from the dairy to Lake Waco, Mr. Wiland’s affidavit expresses
his opinion that:

The distance of Broumley Dairy from Lake Waco does not eliminate these adverse effects
because the primary mechanism for transport of these pollutants to Lake Waco 1s the very
heavy rainstorms that occur in the North Bosque River watershed, and that wash the
phosphorus and bacteria off the fields on which dairy waste and wastewater are applied, and
that can transport these pollutants to Lake Waco in anywhere from a matter of hours to a few
days.

Waco attached to their RFR a number of the documents that Mr. Wiland states in his affidavit
that he reviewed in reaching his conclusions regarding the impact of issuing the draft permit to the
Broumley Dairy. The documents all relate to the nutrient issue in the North Bosque watershed, the
causes, the contributors, etc.

The ED does not dispute there is an issue with nutrients in the North Bosque watershed. That
conclusion is supported by the exhibits to Waco’s RFR. However, neither Mr. Wiland, in his
affidavit, or Waco, in their RFR, cite any specific reference from those documents that support Mr.
Wiland’s conclusions that the issuance of this permit to this dairy will have any impact on the
cumulative nutrient issue in the North Bosque watershed. In fact, the ED did not find any reference
to this specific dairy operation in any of the hundreds of pages of reports and studies Waco included
with their RFR. Without evidence specific to this dairy, Mr. Wiland’s legal conclusions regarding
~ the impact of the operation of the Broumley Dairy on the North Bosque watershed have no

evidentiary basis and are, therefore, not legally supportable.

For the reasons indicated in the discussion of #1-#7 of the RFR, the ED has not identified any
new issues or new information that would cause him to change his recommendation regarding
issuing the draft permit. Therefore, the ED recommends denial of the RFR.
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VII Duratlon of the Contested Case Hearmg

Should there be a contested case hearmg on thls perrmt apphcatlon the ED récommends that
the duration for a contested case hearing on this matter of nine months from the preliminary hearmg
to the presenta‘uon of a proposal for dec1s1on before the commission.

VIII. Executive Director’s Recommendation
The ED recommends the followmg actlons by the Comrmsswn

1. Flnd that Waco is not an affected person and deny the hearlng request because the dairy is

' ‘located approximately 82 upstream miles from Waco's surface water intake for their drinking

water. Due t6' distance, assimilation and dilution should occur long before any discharge

from this dairy reach Waco’s drink water intakes. Therefore, a discharge from this particular

~ dairy is unlikely to impact the health and safety of persons who drink Waco's water or to
impact the use of the waters of Lake Waco. ‘

2. If the Commission finds that Waco is an affécted perSo‘n deny the hearing request because

- Waco has only ralsed issues of law and there are no issues of fact referable to SOAH for a
CCH ‘

3. Deny the RFR because Waco does not raise any new issues or present any new information

that would cause the ED to change his recommendation regarding this permit application.
4, Should the Commission determine a CCH should be held, the ED recommends a hearing
duration of nine months fromthe date of the preliminary hearmg to when the Administrative
- Law Judge issues a propoSal for decision. :

Respectfully submitted,

-~ TEXAS COMMISSIONON
- ENVIRONMENTAL QUALITY -

Mark R. Vickery, P.G., Executive Director

Robert Martinez, Director
" Environmental Law Division
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Robert D. Brush, Staff Attorney

Environmental Law Division
State Bar No. 00788772

Representing the Executive Director of the
Texas Commission on Environmental Quality

P.O. Box 13087, MC-173 "
Austin, Texas 78711-3087
(512) 239-5600

(512) 239-0606 (Fax)



CERTIFICATE OF SERVICE

I hereby certify that on August 15, 2008 the original and eleven true and correct copies of the
“Executive Director’s Response to Hearing Request” relating to the application of Jim Broumley and
Keith Broumley dba Broumley Dairy for Permit No. WQO0003395000 were filed with the Chief Clerk
of the TCEQ and a copy was served to all persons listed on the attached mailing list via hand
delivery, facsimile transmission, inter-agency mail, or by deposit in the U.S. Mail.

edl ),
Robert D. Brush, Staff Attorney

Environmental Law Division
State Bar No. 00788772




MAILING LIST

FOR PERMIT NO. WQ0003395000
Jim Broumley and Keith Broumley dba Broumley Dairy

FOR THE APPLICANT:
Rick Webb

Enviro-Ag Engineering, Inc.
19677 US Highway 377
Dublin, Texas 76446

Norm Mullin

Enviro-Ag Engineering, Inc.
3404 Airway Boulevard
Amarillo, Texas 79118-1538
- Fax: (806) 353-4132

FOR THE EXECUTIVE DIRECTOR:
Robert Brush :

Texas Commission on Environmental Quality
Environmental Law Division MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Charles Maguire

James Moore

Texas Commission on Environmental Quality
Wastewater Permits Section, MC-150

P.O. Box 13087

Austin, Texas 78711-3087

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac

Texas Commission on Environmental Quality
Office of Public Assistance MC-108

P.O. Box 13087

Austin, Texas 78711-3087

FOR THE CHIEF CLERK:

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk MC-105

P.O. Box 13087

Austin, Texas 78711-3087

FOR ALTERNATIVE DISPUTE RESOLUTION

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

OFFICE OF PUBLIC INTEREST COUNCIL
Christina Mann ‘
Texas Commission on Environmental Quality
Office of Public Interest, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Fax: (512) 239-6377

FOR THE REQUESTOR

Kerry L. Halliburton

Naman, Howell, Smith & Lee, LLP
P.O. Box 1470

Waco, Texas 76703-1470

Fax: (254) 754-6331
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FACT SHEET AND EXECUTIVE DIRECTOR’S PRELIMINARY DECISION

Permit No.: WQ0003395000

Owner:

Jim Broumley and Keith Broumley

Regulated Activity: ~ Concentrated Animal Feeding Operation; Dairy

Type of Application: Major Amendment

Request: Air & Water Quality Authorization

Authority: Federal Clean Water Act - Section 402; Texas Water Code §26;O27; 30 Texas

1L

II1.

Administrative Code (TAC) Chapters 39, 305, and 321 Subchapter B;
Section 382.051 of the Texas Clean Air Act and Commission Policies and
Environmental Protection Agency Guidelines

EXECUTIVE DIRECTOR’S RECOMMENDATION

The Executive Director has made a preliminary decision that this proposed permit, if issued,
meets all statutory and regulatory requirements. The proposed permit shall be issued for a
five year term in accordance with 30 Texas Administrative Code Chapter 305.

REASON FOR PROPOSED PROJECT

The applicant has applied to the Texas Commission on Environmental Quality (TCEQ) for a
major amendment of Texas Pollutant Discharge Elimination System Registration No.
WQ0003395000 for a Concentrated Animal Feeding Operation (CAFO) to authorize the
permittee to expand an existing dairy facility from 990 head to a maximum of 1,499 head of -
which 1,100 head are milking, with no increase in waste production from the previous permit
by changing to the smaller Jersey cow breed. The authorization type is being converted from
a Registration to an Individual Permit, as required by 30 Texas Administrative Code Chapter
321, Subchapter B. :

PROJECT DESCRIPTION AND LOCATION
Maximum Capacity: 1,499 total head of which 1,100 head are milking (Jersey cows).

Land Management Units (LMUs) (acres): LMU#1- 8, LMU#1a- 51, LMU#2-27.5, LMU#3-
12, LMU#4 — 70, LMU#5 — 32, LMU#6 — 29



Fact Sheet and Executive Director’s Preliminary Decision
Jim1 Broumley and Keith Broumley TPDES Permit No. WQ0003395000

The table below indicates the volume allocations for each Retention Control Structure (RCS):

The digester system and RCS #1 act in-series.

Volume Allocations for RCSs (‘A”C"i‘é?féet)vi S

Design Minimum | Total
Rainfall Treatment Required
Event Volume Capacity
Runoff . E
49.24
19.81
9.40

The volume allocations are determined using Natural Resource Conservation Service
standards, Midwest Plan Service (Iowa State UHLVGISIT}') standards, and/or site specific data

submitted in thc penmt application.

The Design Rainfall Event is the volume of rﬁnoff from the 25-year, 10—day storm event.

"The RCS is required to include adequate capacity to contain this amount of runoff as a

margin of safety to protect against discharges during rainfall events that may exceed the

- average monthly values used to design the RCSs, but do not constitute chronic or

catastrophic rainfall. This volume allocation accommodates runoff from open lot

surfaces, all areas between the open lots and the RCSs, runoff from roofed areas that that

contributé to the RCSs and direct rainfall on the surface of the RCSs. Runoff curve
numbers used to calculate the runoff volume from the open lot surfaces are reflective of

 the characteristics of open lot surfaces and range between 90 and 95. Runoff curve

Page 2

numbers used to compute the runoff from areas between the open lots and the RCS are
reflective of the land use and condition of the areas between the open lots and RCSs. A
curve number of 100 is used for RCS surfaces and all roofed areas.

Process Generated Wastewater is the volume of wet manure and wastewater generated by
the facility that is flushed or otherwise directed to the RCSs. Wastewater includes all
water used directly or indirectly by the facility that comes in contact with manute or other
waste. The Process Generated Was{ewatel volume must contain the process generated
wastewater from a 30 day period or greater.

The covered anaerobic digester system installed at this facility meets the minimum treatment
volume requirements under 30 TAC, §321.43(j)(3)(B)(iii), thus no treatment volumes are
included in the RCS sizing requirements.



Fact Sheet and Executive Director’s Preliminary Decision
Jim Broumley and Keith Broumley - TPDES Permit No. WQ0003395000

RCSs that receive wet manure from flushing or other similar activities or runoff from
open lot areas are required to have capacity allocated for sludge accumulation. The sludge
accumulation volume for wet manure entering the RCS is based on a rate of 0.0729 cubic
feet of storage capacity per pound of total solids in the wet manure entering the RCS
during the design sludge accumulation period. The sludge accumulation volume allocated
for runoff from open lots is estimated as 25% of the design storm volume from the open
lots. A minimum of one year of sludge storage is required in all RCSs. Design sludge
volumes in this permit reflect 5 year accumulation for RCSs 1 and 3. Since RCS 2
functions as an irrigation/surge pond and receives no runoff, sludge accumulation is
considered negligible.

The RCS volume designated as Water Balance is the capacity needed in addition to the
Process Generated Wastewater volume to provide adequate operating capacity so that the
operating volume does not encroach into the design storm volume. The water balance is an
analysis of the inflow into the RCS, all outflows from the RCS and the consumptive use
requirements of the crops on the land areas being irrigated. The water balance is developed
on a monthly basis. It estimates all inflows into the RCS including process generated
wastewater and runoff from open lots, areas between open lots and the RCS, roofed areas and
direct rainfall onto the RCS surface. Consumptive use potential for the areas to be irrigated is
developed based on the potential evapo-transpiration of the crops and the effective average
monthly rainfall on the arca to be irrigated. Runoff curve numbers used for the water balance
are adjusted from 1 day to 30 day curve numbers to more accurately reflect monthly values.
Evaporation from the RCS surface is computed on a monthly basis. Monthly withdrawals
from the RCS are developed based on the total inflow to the RCS minus evaporation from

* the RCS surface and limited by the monthly crop consumptive use potential.

Iv.
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Location: The facility is located on the west side of County Road 240, approximately one
mile south of the intersection of County Road 240 and State Highway 6, east of the City of
Hico in Hamilton County, Texas. Latitude: 31° 58’ 11"N Longitude: 98° 00’ 03"W.

Drainage Basin: The facility is located in the drainage area of the North Bosque River in
Segment No. 1226 of the Brazos River Basin. "

SUMMARY OF CHANGES FROM EXISTING AUTHORIZATION

The proposed permit includes revisions to 30 Texas Administrative Code Chapter 321,
Subchapter B. The authorization type is being converted from a Registration to an Individual
Permit, as required by 30 Texas Administrative Code Chapter 321, Subchapter B. The
permittee is requesting to increase from 990 head to 1499 head of which 1,100 head are
milking, and a reduction of the land application acreage from 434 acres to 229.5 acres. The
proposed permit requires an increase in RCS capacity from 45.63 acre-feet to 78.45 acre-feet



Fact Sheet and Executive Director’s Preliminary Decision :
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o WATER QUALITY PROTECTION

to accommodate the required margin of safety. Furthermore, land application of wastewater
must be in accordance with a phosphorus based nutrient management plan: For additional

~ changes flOl’l’l the existing authonzatlon see Attachment 1.

“Although the proposed permit is allowing an inorease from 990 head to 1499 head, with no

increase in waste production from the previous permit by changing to the smaller Jersey cow
breed, this proposed permit includes many requirements not required by the existing
authorization. As a result, this proposed permit is more stringent. The new requirements can
be categorized based on their intended goal: reduce the potential for discharges, minimize the
nutrient loading to land and sur face water, and increase the oversight of operational activities
by the T CEQ :

The followmg 1eqturements are des1gned to 1eduoe the potential for dlscharges
1. The design rainfall event, at which time the CAFO is authorized to discharge, has
been increased from a 25 year/24 hour rainfall event (7.3 inches) to a 25 year/10 day
rainfall event (12.2 inches). This is approximately a 60 % increase to the design
rainfall event which will result in an approximate 60% increase to the required design
storm event storage capacity. The additional storage capacity creates a portion of the
~ structure above the maximum operating capacity that will remain dry, except during
chronic or catastrophic rainfall events. The increased storage capacity is expected to
reduce the potential for discharge from the RCSs o

2. A RCS management plan is required to be implemented. This plan must establish
expected end of the month water storage volumes for.the RCSs. These maximum
levels are based on the design assumptions used to determine the required size of the

* RCSs. This plan assures the permittee will maintain wastewater volumes within the
designed operating capacity of the structures; except during chronic ot catastrophic
rainfall events. The permittee must document and provide an explanation for all

. occasions where the water level exceeds the expected end of the month storage
volumes. By maintaining the wastewater level at or below the expected monthly
volume, the RCSs will be less likely to encroach into the volume reserved for the
design rainfall event and/or discharge during smaller rainfall events. This has
resulted in an increased operating volume in the RCSs. An operating volume of30.1
(includes process water and water balance figures) acre-feet exceeds calculations of
the maximum 30 day inflow minus evaporation.

3. The wastewater level in each RCS must be recorded daily. This requirement will
assist the permittee in the implementation of the RCS management plan and will
provide a visual indication of compliance.



Fact Sheet and Executive Director’s Preliminary Decision

Jim Broumley and Keith Broumley

4.

TPDES Permit No. WQ0003395000

The pond marker must have one foot increments. This requirement identifies the
level of wastewater storage to assist the permittee in the implementation of the RCS
management plan. It also acts as an enforcement tool for TCEQ to determine
compliance with the RCS management plan.

The amount of sludge in all RCSs must be maintained at or below the design sludge
volume. Previously, sludge had to be maintained at or below 50% of the treatment
capacity, and sludge accumulation was not regulated in RCSs without treatment
capacity. Excessive sludge accumulation can reduce the available wastewater storage
volume. This more stringent requirement ensures that sufficient storage capacity is
available for containment of the design wastewater volume and design rainfall event
in all RCSs. Proper sludge management will reduce overflows associated with
insufficient wastewater storage capacity. This permit requires that sludge
accumulations in all RCSs be measured at least annually beginning in year three of
the permit. '

Land application is prohibited between the hours of 12 am. and 4 am. This
provision reduces the potential of irrigation related discharges associated with
equipment malfunctions.

The following requirements are designed to help minimize the nutrient loading to land and
the potential for nutrient loading to surface water:

1.

~ The land application of wastewater must be in accordance with a Nutrient

Management Plan (developed by a certified nutrient management specialist, based on
United States Department of Agriculture/Natural Resource Conservation Service
(NRCS) Practice Standard 590) which provides the permittee the necessary
information to properly manage the amount, form, placement and timing for the
application of nutrients to the LMU. The proposed permit requires a nutrient
management plan to be implemented upon issuance of this permit. This plan
involves a site specific evaluation of the land management unit to include soils,
crops, nutrient needs and includes the phosphorus index tool. The phosphorus index
is a site specific evaluation of the risk potential for phosphorus movement into
watercourses. The risk potential is determined by site characteristics such as soil
phosphorus level, proposed phosphorus application rate, application method and
timing, proximity of the nearest field edge to a named stream or lake, soil
permeability, and soil erosion potential. The application rates are adjusted according
to the risk potential. The higher the risk potential, the lower the application rate. In
determining the application rate, the nutrient management plan also evaluates the
amount of nutrients needed for optimal crop production and then balances that need
between the nutrients in the soils and nutrient source (i.e.wastewater). Once the
nutrients are in balance, there is minimal potential to have excess nutrients available
to leave the site and affect water quality. The nutrient need is based on the most
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limiting nutrient which is phosphorus; thus a phosphorus application rate will be

established for each individual LMU. This proposed permit requires all excess
wastewater that cannot be land applied in accordance with the nutrient management

_plan to be routed to off-site facilities (see item #3 below for additional dlscussmn on

excess manure and sludge management).

This plan determines the application rate based onphosphorus, whereas the previous

-land application rates were based on the nitrogen requirement of the crop. In general,

when ' calculating the application rate for coastal bermuda grass, if all variables
remain unchanged:except the crop nutrient requirement, the phosphorus application
rate will be approximately 40% less than the nitrogen application rate. This reduced
application rate will lower the potential for land applied nutrients to enter surface

water and increase the amount of excess waste to be managed off-site. Record

keeping and reporting requirements, such as the amount-of imanure produced, amount
of wastewater land applied, soil sampling and analyses, and the amount of manure,
sludge, or wastewater removed from the facility, can be used to verify comphance
with the nutrient management plan :

In addition to the requirements for implementation of a nutrient management plan,
the permittee must operate under a Comprehensive Nutrient Management Plan

- (CNMP) certified by the Texas State Soil and Water Conservation Board. The

CNMP must be developed by a qualified individual(s) in accordance with Texas A
State. Soil and Water Conservation Board regulations. The CNMP must be

implemented by December 31, 2006. The CNMP is a whole farm plan that addresses

nutrient management from the origin in the feed rations to final disposition. The
CNMP considers all nutrient inputs, onsite use and treatment, outputs, and losses.
Inputs include animal feed, purchased animals, and commercial fertilizer. Outputs
include animals sold, harvested crops removed from facility, and manure removed
from the facility. Losses include volatilization, stormwater runoff, and leaching.

The permittee has voluntarily agreed to only land apply wastewater to permitted
LMUs at this CAFO. All generated manure and sludge will be composted on-site
within the drainage area of the RCSs, Finished compost may be used on-site as
animal bedding, but:will not be land applied on-site. Any excess compost and any un-
composted manure or sludge must be delivered to a composting facility authorized by
the executive directory, delivered to a permitted landfill, beneficially used by land
application to land located outside of the major sole source impairment zone, or
provided to operators of third-party fields for beneficial use subject to specified land
application requirements and testing. By requiring specific outlets for manure and
sludge, this permit provision limits unregulated use of manure within the watershed.

- Offsite use requires additional record-keeping to document how manure and sludge

are used and provides a mechanism to track each permittee’s contribution toward the
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50% voluntary removal goal in the Bosque River Total Maximum Daily Load
(TMDL). '

Additional conservation practices have been imposed on LMUs adjacent to water in
the state. These conservation practices include a 100 foot vegetative buffer, filter
strips, vegetative barrier, and/or contour buffer strips. Site specific conditions and
NRCS praclice standards specify which conservation practices, in addition to the
required 100 foot vegetative buffer, must be implemented. The conservation
practices reduce erosion, suspended solids and nutrients in runoff from LMUs. This
will improve the quality of stormwater runoff prior to entering water in the state.

The table below shows the additional conservation practices for this CAFO.

LMU# Land Use Vegatative | Additional Buffer Setback

Buffer setback| NRCS Code 393 Filter

. (feet) Strip flow length (feet)
1 Tifton Bermudagrass 100 24
1a Tifton Bermudagrass 0 N/A
2 Coastal Bermudagrass 100 24
3 | Coastal Bermudagrass 100 24
4 Hybrid Bermudagrass 100 24
5 Hybrid Bermudagrass 100 24
6 |Common Bermudagrass 100 24

The table below illustrates numbers from the permittee’s NMP to compare the crop
requirement for Phosphorus versus the actual pounds applied. The plan is based ona
goal of maintaining soil test P levels below 200 ppm, which results in a planned
application amount, for all LMUs collectively, that is less than the maximum allowed
under the Bast Texas Phosphorus Index. NMPs are routinely updated and the values
shown below are subject to change. LMU 1 was reconfigured to create LMU 1 and
LMU la. LMU 2 was reconfigured to create LMU 2 and LMU 3. Soil test
phosphorus reported for the new LMUs are based on soil test results for the original
LMU configuration during the previous year.

L | S0il Test P | MEX DR POUnds PRRIEC  percentage of
(ppm) (pounds/ac.) . (pounds/ac.) Maxium Allowable
1 178 207 66 32
1a 178 207 66 32
2 48 207 170 82
3 48 207 170 82
4 142 83 61 73
5 96 83 62 75
6 58 108 70 65
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The following requirements allow for increased oversight of operational activities by the

TCEQ:
1.

The permittee must provide a report to the TCEQ to substantiate a chronic rainfall
discharge. After review of the report,.if. required by the executive director, the
permittee must have an engineering evaluation' by a licensed Texas professional
engineer developed and submitted to the executive director. The report and
engineering evaluation may be used:to verify that the facility was maintained and
operated according to the permit conditions. Information reviewed may include

' rainfall records at the CAFO, RCS wastewater levels preceding the discharge,
“irtigation records, and the current sludge volume. This requirement allows for closer

scrutiny by TCEQ for discharges resulting from chronic conditions and provides
documentation for enforcement of unauthorized discharges. The current authorization
does not require chronic discharge documentation or an engineering evaluation.

" The TCEQ regiOnal office must be notified ten days prior to annual soil sample

collection activities. This allows the TCEQ to observe sample collection and/or
obtain split samples for duplicate analysis to help assure that data collected is
credible to support application rates in the nutrient management plan. The current
authorization does not require notification of soil sample collection activities.

Annual soil samples must be collected by one of the following persons: the NRCS; a
certified nutrient management specialist; the Texas State Soil and Water
Conservation Board; the Texas Cooperative Extension; or an agronomist or soil
scientist on full-time staff at an accredited university located in the State of Texas.
This ensures that samples are collected by individuals who are knowledgeable about

- soil sampling techniques and sample preservation. The current authorization does

not specify who must collect the annual soil samples.

Some of the land application records maintained by the permittee must be submitted
to the TCEQ annually. These records include date of wastewater application to each
LMU, location of the specific LMU and the volume applied during each application
event, acreage of each individual crop on which wastewater is applied, basis for and
the total amount of nitrogen and phosphorus applied per acre to each LMU, including
sources of nutrients other than wastewater and on a dry basis, weather conditions,
such as temperature, precipitation, and cloud cover, during the land application and

- twenty four(24) hours before and after the land application, and annual nutrient

analysis for at least one(1) representative sample of irrigation. wastewaler and one
representative sample of manure for total nitrogen, total phosphorus, and total
potassium. This will assist the' TCEQ in monitoring compliance with land
application requirements of the permit. -
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Although the proposed permit authorizes an expansion from 990 head to 1499 head, the
conditions being proposed in this permit are anticipated to significantly reduce pollutants

~ entering receiving waters. These reductions are from a combination of 1) changing the milk

cow herd from Holstein to Jersey cows, which is a smaller breed that produces less waste; 2)
operating the anaerobic digester system, which is expected to reduce the overall P
concentration of the wastewater to be land applied; and 3) implementing on-site composting
of manure, sludge and digester solids, which reduces the overall waste volume to be exported
from the facility. These voluntary changes, along with the regulatory requirements limiting
the potential for RCS overflows and better managing land application of nutrient to LMUs
make if feasible to allow the increase in headcount. This permit requires all exported manure,
sludge, and wastewater that cannot be land applied in accordance with the nutrient
management plan to be exported from the facility (1.e. composting, landfill, outside of the
watershed, or third-party fields). The wastewater generated by the facility is retained and
managed in RCSs that must be designed to exceed the federal sizing requirement. The RCSs
are required to be designed with a margin of safety, which requires a larger portion of the
RCS to remain dry (i.e. the distance between the normal wastewater operating level and the
spillway). This permit requires the RCSs to accommodate rainfall and runoff from a 25-year,
10-day rainfall event rather than the 25-year, 24-hour rainfall event specified in Federal
regulations. This results in approximately a 60% increase in the required storage capacity
and is intended to reduce the potential for discharges from the RCSs. The normal wastewater
operating level is required to be closely monitored and maintained by implementation of the
RCS management plan and increased recordkeeping by the permittee. The dry storage areais
available to capture rainfall from extended periods of wet weather without overflow. In the
unlikely event of an overflow, the permittee must provide records to the TCEQ to prove that
the overflow was unavoidable. If the overflow is determined to be unauthorized, this
documentation provides TCEQ additional tools to initiate enforcement proceedings. These
permit requirements, best management practices, and increased management and TCEQ
oversight will protect water quality, when properly implemented.

303(d) LISTING and TOTAL MAXIMUM DAILY LOAD (TMDL)

The facility for this permit action is located within the watershed of the North Bosque River
in Segment 1226 of the Brazos River Basin. The designated uses and dissolved oxygen
criterion as stated in Appendix A of the Texas Surface Water Quality Standards (30 TAC
§307.10) for Segment 1226 are contact recreation, public water supply, high aquatic life use,
and 5.0 mg/L dissolved oxygen. ‘

Segment 1226 is currently listed on the State’s inventory of impaired and threatened waters
(the 2002 Clean Water Act Section 303(d) list) for bacteria. The North Bosque River
(Segments 1226 and 1255) was included in the 1998 Texas Clean Water Act 303(d) List and
deemed impaired under narrative water quality standards related to nutrients and aquatic
plant growth. ‘

Segment No. 1226 is included in the agency’s document 7wo Total Maximum Daily Loads
for Phosphorus in the North Bosque River, adopted by the Commission on February 9, 2001
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and approved by EPA on December 13, 2001. An Implementation Plan for Soluble Reactive
Phosphorus in the North Bosque River Watershed (IMDL Implementation Plan) was
approved by the Commission on December 13, 2002 and approved by the Texas State Soil
and Water Conservation Board on January 16,2003, . . .o -

The TMDL for the North Bosque River, Segments 1226 and 1255, identified the amount of
phosphorus introduced into these segments, i.e. the load. Phosphorus load from two
categories of sources was modeled to calculate the expected reductions in phosphorus load to
meet instream water quality standards. Point sources included wastewater treatment plants;
non-point sources included all other sources,, such as CAFOs, The TMDL called for an
average 50% reduction in the average concentration of soluble reactive phosphorus across

- river index stations and was to be achieved by a 50% reduction in soluble reactive
phosphorus loadings from both point sources and non-point sources. The TMDL was
developed assuming implementation of specific best management practices. This set of best
management practices represents one way to achieve the water quality targets in stream and
the overall reduction goal of the TMDL. :

The TMDL was approved with the understanding that an adaptive management approach was
an appropriate means to manage phosphorus load to the stream. The TMDL Implementation
Plan emphasized this approach to achieve the phosphorus reductions targeted in the TMDL.
. Adaptive management envisions adjustment of management practices over time as necessary
to reach this target. The TMDL anticipated that, to control loading to the stream, dairy
CAFO permittees would implement those best management practices which best addressed
site-specific conditions. Accordingly, the TMDL is not directly tied to the number of animal
units permitted in the watershed; it is instead tied to the amount of nutrients that may be land
applied consistent with management practices that ensure appropriate agriculttural utilization.

The provisions of this permit seek to reduce the amount of phosphorus (and other, pollutants)
discharged to water in the state from the CAFO. Primary management strategies for dairies,
both voluntary and regulatory, were identified in the TMDL Implementation Plan which
included: requiring phosphorus-based application rates when applying manure or sludge to
LMUs; voluntarily implementing efforts to reduce the amount of phosphorus in dairy cow
diets; and removing significant quantities of dairy-generated manure from the watershed for
the production of compost, beneﬁmal use on crops, or disposal. The permit application
includes a nutrient management plan which allocates the amount of nutrients to each LMU
based on cropping patterns. The proposed permit requires a nutrient management plan to be
implemented upon- issuance of the permit. All generated manure, sludge and excess
wastewater must be delivered to a composting facility authorized by the executive director,
beneficially used by land application to land located outside of the major sole source
impairment zone, or provided to operators of third-party fields for beneficial use. The
voluntary phosphorus diet reductions may be implemented through consultations between a
nutritionist and the permittee. Any such dietary phosphorus reductions will result in reduced
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phosphorus concentrations in manure. These strategies are facets of CNMPs; CNMPs are
- required for all dairy CAFOs in the major sole-source impairment zone.

The CNMP must consider manure phosphorus content, the LMU area available for land -
application based on phosphorus-rate application, and the amount of manure that would
remain. It must also account for all pathways of manure use or disposal, which would
include removal to compost facilities, transport to another watershed for land application, or
land application at onsite LMUs. The proposed permit requires the permittee to develop and
implement a CNMP by December 31, 2006. The permittee must implement the nutrient
management submitted with the permit application and all subsequent updates.

These nutrient plans determine the nutrient application rate based on phosphorus, whereas
the current authorization allows land application rates based on the nitrogen requirement of
the crop. In general, the phosphorus application rate will be approximately 40% less than the
prior nitrogen based application rates. These reduced application rates, based on phosphorus
requirement of the crop or crop removal rates, will lower the potential for land applied
nutrients to enter surface water and increase the amount of excess waste to be managed off-
site. The implementation of these enhanced nutrient management practices within the
watershed is expected to result in phosphorus load reduction consistent with the TMDL
Implementation Plan.

Continuing education requirements in the proposed permit mandate that the operator be
trained on management practices that are also consistent with the TMDL Implementation
Plan regarding feed management and waste management practices.

- The TMDL Implementation Plan also includes a recommendation that the CAFO rule
making consider more stringent requirements for RCSs, in order to reduce the potential for
overflows from RCSs. In response, several permit provisions have been proposed that are
‘consistent with the TMDL Implementation Plan, which include:

1. RCSs must be designed to contain the volume associated with a 25 year/10 day
rainfall event,
2. a permanent marker, graduated in one - foot increments from the bottom of the RCS to

the top of the embankment or spillway,

a RCS management plan detailing procedures for proper operation and management
of wastewater levels based on design and assumptions of monthly expected operating
levels,

daily monitoring records of wastewater levels,

notification of discharges within one hour,

discharge sample analyses must be submitted to the TCEQ, and

a report of discharges must be submitted to the TCEQ regional office, documenting
that overflows from cumulative rainfall events were beyond the permittee’s control.

(O8]

A
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In addition, the September 15, 2003 White Paper, Standards for Waste Retention Facilities in
the North Bosque River Watershed, statesthat *..isome of the technical professionals working
on this committee are convinced that a significant part of the dairy source loading as being
from retention facilities.” Although not directly quantifiable, it is expected that a significant
phosphorus load reduction will occur as a result of these enhanced design standards. Not

‘only will the increased capacity requirements result in load reductions, but the additional

operation, maintenance, recordkeeping and reporting requirements will aid in achieving the
water quality target for the North Bosque River.

The TMDL Implementation-Plan includes a recommendation that the CAFO rule making
consider whether additional limitations or requirements are needed for runoff control and
whether additional irrigation management is needed to prevent excessive runoff. Inresponse,
the proposed permit includes the requirement for a CNMP (mentioned above), and when
required’ a' 100-foot” wide vegetative buffer plus a 24-foot filter strip between every

application area and a water in the state. The proposed permit also specifies that automatic
irrigation shutdown requirements may be 1mposed and prohibits mghttlme land application

from m1dn1ght to 4:00 a.m.

The RCS storage capacity requirements, nutrient management practices, increased TCEQ
oversight of operational activities, and requirements of the TMDL Implementation Plan,
which are incorporated into the draft permit, are designed to reduce the potential for this
CAFO to contribute to further impairment trom bacteria and nutrients such as total
phosphorus. Furthermore, it is anticipated the implementation of the primary management
strategies and permit provisions identified above will result in phosphorus load reduction in
the watershed and achieve the reductions targeted in the TMDL. Attachment 2 outlines the
proposed permit provisions discussed above and provides the purpose of each provision.
The permit provisions are consistent with the approved TMDL that establishes measures {or
reductions in loadings of phosphorus (and consequently other potential pollutants) to the
North Bosque River Watershed. Therefore, this permit is consistent with the requirements of
the antidegradation implementation procedures in 30 Texas Administrative Code Section
307.5 (c)(2)(G) of the Texas Surface Water Quality Standards.

DRAFT PERMIT RATIONALE

Al PERMIT CONDITIONS AND EFFLUENT LIMITATIONS;
The following items were considered in developing the proposed draft permit:

1. The application received on 1/27/2004 and subsequent revisions

2. TPDES Registration No. WQOOO3395000 issued 5/15/03

3. Interoffice Memorandum from the Water Quality Assessrnent Team, Water
Quality Asswssmcnt Section, Water Quality Division, 2/6/07

4, Interoffice Memorandum from the Water Quality Standards Team, Water

Quality Assessment Section, Water Quality Division, dated 1/5/07
5. TCEQ rules

Page 12



6. Bosque River TMDL Iimplementation Plan

7. NRCS Animal Waste Management Field Handbook, Nutrient Management
Practice Standard Code 590, the Field Office Technical Guidance for Texas,
and ASABE Standards

8. Environmental Protection Agency rules

Wastewater may only be discharged from a LMU or a properly designed, constructed,
operated and maintained RCS into water in the state from this CAFO if any of the
following conditions are met:

1. discharge of wastewater resulting from a catastrophic condition other than a
rainfall event that the permittee cannot reasonably prevent or control;

2. - adischarge resulting from a catastrophic rainfall event from a RCS;

(V8]

a discharge resulting from a chronic rainfall event from a RCS; or

4. a discharge resulting from a chronic rainfall event from a LMU that occurs
because the permittee takes measures to de-water the RCS in accordance with
the individual permit, relating to imminent overflow.

For a discharge resulting from a chronic rainfall event, the permittee shall submit a
report to the appropriate TCEQ regional office that includes the CAFO records that
substantiates that the overflow was a result of cumulative rainfall that exceeded the
design rainfall event, without the opportunity for dewatering, and was beyond the
control of the permittee. After review of the report, if required by the executive
director, the permittee shall have an engineering evaluation by a licensed Texas
professional engineer developed and submitted to the executive director.

All waste including any manure, bedding or feedwaste from the CAFO and any water
contaminated by waste contact must be stored or utilized to comply with the permit
and TCEQ Rules. The proposed permit satisfies the Environmental Protection
Agency effluent limitation guidelines in 40 Code of Fedel al Regzulatlons Parts 412
and122.

40 Code of Federal Regulations §122.44 specifies that any requirements, in addition
to or more stringent than promulgated effluent limitation guidelines, must be applied
when they are necessary to achieve state water quality standards. Water quality based
effluent limitations must be established when TCEQ determines there is a reasonable
potential to cause or to contribute to an in-stream excursion above the allowable
ambient concentration of a State numeric criterion. For CAFO discharges the TCEQ
must consider:

1. existing controls on point and non-point sources of pollution;
2. variability of the pollutant in the effluent; and
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3. dilution of the effluent in the receiving water.

- In proposing this permit, the TCEQ addresses considerations 2. and 3. since

continuous discharges are prohibited and effluent discharges are authorized only
during catastrophic conditions or a chronic or catastrophic rainfall event from a RCS
properly designed, constructed, operated and maintained. The effluent pollutant
levels are variable and effluent is usually not discharged. Additionally, during these
climatic events, water bodies receiving a contribution of CAFO wastewater should be

- significantly diluted by other rainfall runoff,

Consideration 1. requires permit controls on CAFO discharges which will result in
the numeric criteria of the water quality standards being met, thus ensuring that
applicable uses of water in the state are attained. The principal pollutants of concern

. include organic matter causing biochemical oxygen demand, the discharge of

ammonia-nitrogen, phosphorus and fecal coliform bacteria. This permit requires
discharges to be monitored for the pollutants of concern. Existing technology does
not allow for practicable or economically achievable numeric effluent limitations at
this time. The Environmental Protection Agency has not promulgated effluent
guidelines or numeric effluent limitations that would allow regular discharges of
CAFO process wastewater or process-generated wastewater. The proposed permit
addresses potential pollutant impacts through requirements including numerous
narrative (non-numeric) controls on CAFO process wastewater and non-point sources
of pollutant discharges associated with CAFOs. Setting specific water quality-based
effluent limitations in this permit is not feasible (see 40 Code of Federal Regulations
§122.44 (k)(3)). Instead, the proposed permit provides general and site specific
provisions which are expected to result in compliance with water quality criteria and
protection of attainable water quality as follows:

1. The approved recharge feature certification dated December 8, 2006 must be
updated and maintained in the onsite pollution prevention plan. The recharge
feature certification describes. the location of the CAFO relative to certain
natural and artificial features that could result in adverse ground water
impacts. Groundwater has the potential to resurface as surfacc water.
Therefore, preventing impacts to groundwater also provides protection to
surface water, '

The table below shows potential soil limitations identified in the recharge
feature evaluation and the proposed management practices to address those
limitations.
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Soil Series and Potential -
Map ID Limitations Best Management Practices
By: Bunyan Flooding No land application during periods of inundation
Depth to Land application not to exceed agronomic rates
ReD: Real- Bedrock, and soil infiltration rates. Maintain cover crop in
Doss complex [Droughty LMUs ’
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Soils in the slope range indicated in the recharge feature evaluation have been
identified by the NRCS as highly erodible land (HEL). If erosion is detected,
the LMUs will be protected with the following NRCS conservation farming
practices: : ‘

1. Maintenance of perennial vegetation
Seeding/Sprigging of exposed areas
Rip-rap, vegetation or proper maintenance practices for all berms-
Construction of terraces and berms: and
Covering erosive areas with road surfacing materials

A

The USGS topographic map of the area shows the Bosque River located
along the western and southern property boundaries, and an intermittent
tributary bisecting the property. These areas will be protected by buffer zones
and filter strips as indicated in the map for the land application areas.

The table below lists all wells on the facility, their status, and what measure
will be taken to protect groundwater.

Well (Map Number*) [Status BMPs

1 Producing  [Additional BMPs*
2 Producing | Additional BMPs*
3 Producing {Additional BMPs*
4 Producing | Additional BMPs*
5 Abandoned {150 ft buffer

Off Site 1 Unkown > 150 ft from LMU

Off Site 2 Unkown > 150 ft from LMU

* Additional BMPs include wellhead enclosed in buildings and surface
gradient sloping away from the wellhead.

The RCSs at the CAFO must be adequately lined and certified by a
professional engineer; alternatively, certification must document a lack of
hydrologic connection between wastewater in the RCSs and groundwater.
Groundwater has the potential to resurface as surface water. Therefore,
preventing impacts to groundwater also provides protection to surface water.
A liner certification, certified by a professional engincer, for the RCSs was
submitted with the application. The data in the following table is for existing
RCSs. The RCSs in the application will be renumbered and modified.
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RCS No, | Construction Date

" Liner Cettification
! f Date ;
o Approximately 1997 | September 25, 1997
.| Approximately 1997 | September 25, 1997
Approximately 1999 [ November 22, 1999
Approximately 2001 May 22, 2001

MAlwir

RCS design criteria must include volumes for the design rainfall event,

sludge, and process generated wastewater to meet “best available technology
economically achievable” and “best practicable control technology”. These
design criteria must be supplemented. with a water balance analysis that
demonstrates that wastewater can be sufficiently stored and irrigated and that

.. consumption of the wastewater will not induce runoff or create tailwater.

The application includes design calculations, certified by a professional

- engineer, which determine the design criteria for the RCS system.

New and modified RCSs must maintain two vertical feet of material

~.equivalent to construction materials between the top of the embankment and

the structure’s spillway to protect from overtopping the structure. RCSs
without spillways must have a minimum of two vertical feet between the top
of the embankment and the required storage capacity.

Recordkeeping and reporting requirements are designed to help ensure that
the permittee complies with the permit provisions.  Some of these
requirements include daily records of RCS wastewater levels and measurable
rainfall; weekly records of manure, sludge, or wastewater removed from the
facility, inspections of control facilities and land application equipment; and
monthly records of wastewater land applied. The permittee is required to
submit an annual report to the TCEQ which includes a subset of the permit
recordkeeping requirements.

Discharge of wastewater from irrigation is prohibited, except a discharge
resulting from . irrigation events associated with imminent overflow
conditions. Precipitation-related runoff from LMUs is allowed by the permit,
when land application pra¢tices are consistent with a nutrient management
plan or nutrient utilization plan.

Solid waste management provisions specify requirements which minimize
adverse water quality impacts. :

‘The entry of uncontaminated stormwater runoff into RCSs must be

minimized. The site includes berms to both direct contaminated runoff into
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the RCSs and prevent uncontaminated stormwater runoff from entering the
RCSs.
0. The permittee shall take all steps necessary to prevent any adverse effect to
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human health or safety, or the environment.
10.  The permittee shall provide the following notifications:

(a) Any noncompliance which may endanger human health or safety, or
the environment shall be reported by the permittee to the TCEQ,
orally or by facsimile transmission within twenty-four (24) hours and
in writing within five(5) days of becoming aware of the
noncompliance. ’

(b) Discharges resulting from a chronic or catastrophic rainfall event or
catastrophic conditions must be reported orally within one hour of the
discovery of the dlscharge and in writing within fourteen (14)
working days.

~Where a specific chemical pollutant does not have a water quality criterion and that

pollutant is present in CAFO effluent at a concentration that has the reasonable
potential to cause, or contribute to, an excursion above a narrative criterion in the
state water quality standards, TCEQ must establish effluent limits, except as provided
by 40 Code of Federal Regulations Section 122.44(k).

Nutrient pollutants of concern have narrative criteria and are discharged in CAFO
wastewater. As described above, effluent limitations are not feasible at this time.
Nutrient managemerit has been addressed through the imposition of a three tiered
approach, based on the soil phosphorus concentration.

For LMUs with a soil phosphorus concentration of less than 200 ppm in Zone 1 (zero
(0) to six (6) inches depth, a certified nutrient management plan is required. This
plan is based on the NRCS Practice Standard Code 590. It uses site specific criteria
to determine the phosphorus application rate based on the crop requirement. It
addresses the amount, source, placement, form, and timing of the application of all
nutrients and soil amendments to meet crop needs. As previously discussed in
Section V. of this Fact Sheet, the nutrient application rate is based on the most
limiting nutrient which is phosphorus, thus there is minimal potential to have excess
nutrients available to leave the site and affect water quality.

As required by Texas Water Code §26.504, for LMUs with a soil phosphorus
concentration of 200 - 500 ppm in Zone 1 (zero (0) to six (6) inches depth, the
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permittee must submit a nutrient utilization plan based on crop removal. At the
discretion of the certified nutrient management specialist, the nutrient utilization plan
may also include a phosphorus reduction component. This nutrient utilization plan

. must be.submitted to the TCEQ for review and approval. The nutrient utilization. ...

plan is a revised nutrient management plan-developed utilizing the same NRCS 590
Practice Standard tool to evaluate the site specific elements in the LMU such as slope
and distance to water courses, the rates, methods, schedules of wastewater
application, and best management practices including physical structures and
conservation. practices ' utilized by the. CAFO to assure the beneficial use of
wastewater is conducted in a.manner that prevents phosphorus impacts to water
quality.: A crop removal application rate is the amount of nutrients contained in and
removed by the proposed crop.

As required by Texas Water Code §20.504, for LMUs with a soil phosphorus

congcentration of greater than 500 ppm in Zone 1 (zero (0) to six (6) inches depth, the

nutrient utilization plan must be based on crop removal and include a phosphorus
reduction.component. A phosphorus reduction component is a management practice,
incorporated into the nutrient utilization plan that is designed to further reduce the
soil phosphorus concentration by means such as phosphorus mining, moldboard
plowing, or other practices utilized by the permittee. This revised nutrient utilization
plan must also be submitted to the TCEQ for review and approval. Permittees
required to operate under a nutrient utilization plan with a phosphorus reduction
component must show a reduction in the soil phosphorus-concentration within
twelve(12) months or may be subject to enforcement actions.

After a nutrient utilization plan is implemented, the permittee shall land apply in
accordance with the nutrient utilization plan until the soil phosphorus is reduced
below 200 ppm. Each of these plans must be developed and certified by a nutrient
management specialist. This-three tiered approach, when implemented, should
minimize the potential for nutrients to accumulate in the soil and reduce nutrient
concentrations in LMUs.  Failure. to -operate in accordance with a nutrient
mahagement plan or nutrient utilization plan may constitute a violation of state law
and this permit and may subject the permittee to enforcement action.

TECHNOLOGY-BASED REQUIREMENTS

Technology-based effluent limitations are considered in the propesed individual
permit. Effluent limitations are based on “best conventional pollutant control
lechnology”, and "best available technology economically achievable”, a standard
which individually represents the best performing existing technology in an industrial
category or subcategory. “Best available technology économically achievable” and
“best conventional pollutant control technology” effluent limitations may never be
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less stringent than corresponding effluent limitations based on “best practicable
control technology”, a standard applicable to similar discharges before March 31,
1989 under Clean Water Act §301(b)(1)(A).

Frequently, the Environmental Protection Agency adopts nationally applicable
guidelines identifying the “best practicable control technology”, “best conventional
pollutant control technology”, and “best available technology economically
achievable” standards to which specific industrial categories and subcategories are
subject. When such guidelines are published, the Clean Water Act, §402(a)(1)
requires that appropriate “best conventional pollutant control technology” and “best
available technology economically achievable” effluent limitations be included in
permitting actions on the basis of the permitting authority’s best professional
judgement.

The Environmental Protection Agency standard for CAFOs, as contained in 40 Code
of Federal Regulations Parts 122 and 412, is no discharge of waste or wastewater
from animal feeding operations into water of the United States, except when chronic
or catastrophic rainfall or catastrophic conditions cause an overflow. All waste
including any manure, litter, bedding or feedwaste from animal feeding operations
and any water contaminated by waste contact must be stored or utilized to comply
with this individual permit, which requires applicable technology control.

" The conditions of the proposed permit have been developed to comply with the
‘technology-based standards of 40 Code of Federal Regulations Part 412. The

proposed permit includes provisions and performance standards based on NRCS
technical standards rather than numeric limitations, to address the collection, storage,
treatment and land application of manure or wastewater and to limit pollutants in
discharges. This permit exceeds these standards by requiring the 25—year/ 10-day
deswn storm event storage volume.

WATER QUALITY-BASED REQUIREMENTS

The proposed permit would authorize the land application of wastewater, and would
only allow a discharge to surface water when chronic or catastrophic rainfall or
catastrophic conditions result in an overflow of a properly designed, operated and
maintained RCS. No water quality impacts are expected to occur from land
application based upon properly prepared and implemented nutrient management
practices.

Instead of numeric water quality based effluent limitations, this permit establishes
management practices to restrict discharges to occur only during defined chronic or
catastrophic rainfall events or catastrophic conditions. Discharges occurring during
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these conditions would be hlghly intermittent in nature and should be s1gmﬁcantiy
diluted by rainfall runoff e '

MONITORING REQUIREMENTS

Monitoring requirements were established based on TCEQ rules, and 40 Code of
Federal Regulations Part 412." For any discharges, grab samples must be collected
and analyzed for Biochemical Oxygen Demand, Total and Fecal Coliform, Total
Dissolved Solids, Total Suspended Solids, Nitrate, Total Phosphorus, Ammonia
Nitrogen-and pesticides (if suspected).  Samples must be taken annually from land
application areas and analyzed for Nitrate, Phosphorus, Potassium, Sodium,

Magnesium, Calcium, Soluble salts/electrical conductwlty, and pH. Discharges and
soil analyses are reported to TCEQ. i

REQUIREMENTS" FOR BENEFICIAL -USE OF MANURE SLUDGE AND
WASTEWATER BY LAND APPLICATION AND EVAPORATION

The proposed permiit contains requirements related to the collection, handling,
storage and beneficial use of wastewater by land application or evaporation. These
requirements were established based on TCEQ rules, Environmental Protection

~ Agency guidance, NRCS Field Operations Technical Guidance and the Animal

Waste Management Field Handbook, recommendations from the TCEQ's Water
Quahty Assessment Team, and best professional‘judgement.

40 Code of Federal Regulations §122.42(e)(1) specifies that a nutrient management
plan must be developed and implemented by July 31, 2007. The elements of a
nutrient management plan as listed in 40 Code of Federal Regulations §122.42(e)(1)
have been incorporated into this permit. This permit requires a nutrient management
plan and each of the required elements to be implemented upon issuance of this

‘permit. In relation to these items, the proposed permit is more stnngent than federal

requirements.

- This permit also requires the development and implementation of a CNMP by

December 31, 2006. The CNMP must consider manure, sludge, or wastewater
handling and storage, land treatment practices, nutrient management, documentation
of implementation and management activities associated with the CNMP, feed
management (voluntary), and alternative uses for manure. This requirement is not
required by federal rule and is, consequently, more stringent than federal
requirements.

The proposed permit authorizes the use of third-party fields, i.e. land not owned,
operated, controlled, rented, or leased by the CAFO owner or operator that have been
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identified in the PPP. The permittee must have a contract with the operator of the.
third-party fields. The written contract must require all transferred manure, sludge,
or wastewater to be beneficially applied to third-party fields in accordance with the
applicable requirements in 30 Texas Administrative Code §321.36 and §321.40 atan
agronomic rate based on soil test phosphorus in Zone 1 (zero (0) to six (6) inches if
incorporated, zero (0) to two (2) or two (2) to six (6) inch if not incorporated) depth.
A certified nutrient management specialist must annually collect soil samples from
each third-party field used and have the samples analyzed in accordance with the
requirements for permitted LMUs. The permittee is prohibited from delivering
manure, sludge, or wastewater to an operator of a third-party field once the soil test
phosphorus analysis shows a level equal to or greater than 200 ppm in Zone 1 (zero
(0) to six (6) inches if incorporated, zero (0) to two (2) or two (2) to six (6) inch if not
incorporated) depth or after becoming aware that the third-party operator is not
following the specified requirements and the contract. The permittee will be subject
to enforcement action for violations of the land application requirements on any
third-party field. The third-party fields must be identified in the pollution prevention
plan. The permittee must submit a quarterly report with the name, locations, and
amounts of manure, sludge, or wastewater transferred to operators of third-party
fields.

VIII. THREATENED OR ENDANGERED SPECIES

IX.

The discharge from this permit action is not expected to have an effect on any federal
endangered or threatened aquatic or aquatic dependent species or proposed species or their
critical habitat. This determination is based on the United States Fish and Wildlife Service’s
(USFWS) Biological Opinion on the State of Texas authorization of the Texas Pollutant
Discharge Elimination System (TPDES) dated September 14, 1998 and the October 21, 1998
update. To make this determination for TPDES permits, TCEQ and Environmental
Protection Agency only considered aquatic or aquatic dependent species occurring in
watersheds of critical concern or high priority as listed in Appendix A of the USFWS

~ Biological Opinion. This determination is subject to reevaluation due to subsequent updates

or amendments to the Biological Opinion. The permit does not require Environmental
Protection Agency review with respect to the presence of endangered or threatened species.

PROCEDURES FOR FINAL DECISION

When an application is declared administratively complete, the Chief Clerk sends a letter to
the applicant instructing the applicant to publish the Notice of Receipt of Application and
Intent to Obtain Permit in the newspaper. In addition, the Chief Clerk instructs the applicant
to place a copy of the application in a public place for review and copying in the county
where the facility is or will be located. This application will be in a public place throughout
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the comment period. The Chief Clerk also mails this'notice to-any interested persons and, it
required, to landowners identified in the permit application. Thisnotice informs the public
about the application, and provides that an interested person may file comments on the
application or request a contested case hearing or.a.public meeting. .. . .

Once a draft permit is completed, it is sent, along with the Executive Director's preliminary
decision, as contained in the fact sheet; to the Chief Clerk. At that time, Notice of
Application and Preliminary Decision will be mailed to the people identified on the Office of

- the Chief Clerk mailing list and published in the newspapet. This notice sets a deadline for
making public comments. The applicant must place a copy of the Executive Director's
preliminary decision and draft permit in the public place with the application.

- Any interested person may request a public meeting on the application. ‘A public meeting is
intended for the taking of public comment, and is not a contested case proceeding.

After the public comment deadline, the Executive Director prepares a response to all
significant public comments on the application or the draft permit raised during the public
comment period.  The Chief Clerk then mails the Executive Director's Response to
Comments and Final Decision to people who have filed comments; requested a contested
case hearing, or requested to be on the mailing list. This notice provides that a person may
request a contested case hearing or file a request for reconsideration of the Executive
Director's decision within thirty (30) days after the notice is mailed.

The Executive Director will issue the permit unless a written hearing request or request for
reconsideration is filed within thirty (30) days after the Executive Director's Response to
Comments and Final Decision is mailed. If a hearing request or request for reconsideration is
filed, the Executive Director will not issue the permit and will forward the application and
request to the TCEQ Commissioners for their consideration at a scheduled Commission
meeting. If a contested case hearing is held, it will be a legal proceeding similar to a civil
trial in state district court. ' ;

If the Executive Director calls a publie meeting or the Commission grants:a.contested case
hearing as described above, the Commission will give notice of the date, time, and place of
the meeting or hearing. If a hearing request or request for reconsideration is made, the
Commission will consider all public comments in making its decision and shall either adopt
the Executive Director's response to public comments or prepare its own response. ’
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For additional information about this application, contact James Moore at 512-239-01 71.

Jaimes M. Moore, pE. Date
and Application Team

Water Quality Assessment and Standards Section

Water Quality Division

[N
(O8]
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Attachment 1

Existing Authorization #3395 Proposed
. _Jssued 5/15/03 permit
1499 (Jersey)

Head Count

990 (Holstein)

950 pounds average

Animal Weight

1,400 pounds average

3,614 ton per year (dry)

3,613 ton per year (dry)

Manure Production
RCS Required Capacity 17.36 78.45
(acre-feet)
RCS Actual Capacity 45.63 TBD
~ (acre-feet)
28.27 Permit requires RCS

additional capacity
(acre-feet)

enlargement to meet
required capacity

PE certification of RCS
design volumes

not required

required

design rainfall criteria

25 year/24 hour rainfall event

25 year/10 day rainfall
event

RCS management plan

not required-

required

RCS depth marker

25 year/24 hour designation

25 year/10 day
designation; and 1 foot
graduations to bottom

of pond

management of sludge
volume in RCSs

clean out required when volume
exceeds 50 % of treatment
capacity, not required in RCS
without treatment capacity

clean out required when
sludge volume meets or
exceeds the sludge
volume designed for
RCS 1 and 3. Sludge
volume accumulations
measured as needed
first two years, then
annually beginning in
year 3 of the permit.
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RCS discharge

monitoring

monitored for fecal coliform, 5-
day biochemical oxygen
demand, total suspended solids,
ammonia nitrogen, and any
pesticide which the operator has
reason to believe could be in the
discharge

monitored for all
previous parameters
plus
total coliform, total
dissolved solids, nitrate,
and total phosphorus

Chronic discharge
determination

not required

required

land application of sludge

based on nitrogen réquirement of
the crop

Prohibited in this permit

agronomic rate

based on nitrogen requirement of
crop

based on phosphorus
requirement of crop

land application of manure and
wastewater

at agronomic rates unless soil
phosphorus level exceeds 200

ppm

in accordance with a
phosphorus based
nutrient management
plan, unless soil
phosphorus levels
exceed 200 ppm for
wastewater only.
Manure application is
prohibited

phosphorus index risk
assessment

not required

required

additional manure removed
from the facility

unlimited options for final
disposition

compost facility,
landfill beneficially
land applied outside the
watershed, or
beneficially land
applied to third-party
- fields

Buffer distances between land
application and surface water

100 ft

100 ft plus additional
NRCS conservation
practices (24 additional
feet)

nighttime land application

allowed

prohibited between 12
am and 4 am
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~ soil sampling. p‘érmittee c‘o‘l’l‘ects annually - CNMS collects

annually

Attaéhment 2

Permit Provision

Purpose

25 year/24 hour rainfall event to 25 year/10
day rainfall event '

60% increase to the storage capacity
reserved for chronic rainfall
an additional portion of the structure

above the 25 year/24 hour marker will

also remain dry, except during chronic
or catastrophic rainfall events
will reduce overflow frequency

RCS management plan

predicts expected end of the month
water storage volumes for each RCS
requires permittee to manage water

- level accordingly

requires permittee to maintain
minimum wastewater volume
will reduce overflow frequency

monitor and record RCS wastewater level
daily

provides visual indication of
compliance -

One foot increments on pond marker

identifies the level of wastewater
storage to assist the permittee in the
implementation of RCS management
plan

enforcement tool

maintain RCS sludge volume at or below
designed sludge volume

requires sludge removal to maintain
the required wastewater storage
capacity

will reduce overflows associated with
insufficient wastewater storage
capacity
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Land application prohibited 12 am to 4 am

reduces the potential of irrigation
related discharges associated with
equipment malfunctions

Nutrient Management Plan (based on crop
requirement rate)

40 % reduction in land application
rate by going from N rate to P rate
establishes the annual application rate
based on annual soil analyses,
phosphorus index, and management
practices used at the facility

based on NRCS Practice Standard 590

Nutrient Utilization Plan (based on crop
removal rate)

stabilizes and/or reduces phosphorus
on high phosphorus LMUs by
establishing the annual application
rate based on the amount of nutrients
removed by the previous year’s
harvest based on NRCS Practice
Standard 590

CNMP

whole farm mass balance of nutrients
which considers all inputs, onsite use
and treatment, outputs, and losses.
Inputs include animal feed, purchased
animals, fertilizer

Outputs include animals sold,
harvested crops removed from facility,
and manure removed from the facility
Losses include volatilization, runoff,
and leaching

Excess manure must go to compost, landfill,
outside of watershed, or third-party fields

limits unregulated use of manure
within the watershed

offsite use incurs additional record-
keeping to document how excess
manure is used.

provides mechanism to track 50%
voluntary removal goal in TMDL

clironic discharge determination

discharges resulting from chronic
conditions are more closely
scrutinized by TCEQ Regional Office
validates chronic conditions claim
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‘prov1des documentation to TCEQ for‘

enforcement of unauthorized
discharge

soil sampling notification

allows the TCEQ to observe sample
"~ collection and/or obtam spht samples

for duplicate analysis

assures data collected is credible to

support application rates in nutrient

management plan

soil sampiing by technical service provider

ensures that samples are collected by -

unbiased individuals who are
knowledgeable about soil sampling
techniques and sample preservation

Conservation Practices for LMUs adjacent to
water of the state (100 foot vegetative buffer,
filter strips, vegetative barrier, contour buffer
strips)

reduce erosion, suspended solids and
nutrients in runoff from ILMUs.
site specific conditions and NRCS
practice standards specifies which
Conservation Practices must be
implemented
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TPDES Permit No. WQ0003395000

This Permit supersedes and replaces Registration
No. WQO0003395000 issued on May 15, 2003.
[For TCEQ use only EPA ID No. TX0121720]

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
P.O. Box 13087
Austin, Texas 78711-3087

TPDES PERMIT FOR CONCENTRATED ANIMAL FEEDING OPERATIONS
‘ under provisions of
Section 402 of the Clean Water Act
Chapter 26 of the Texas Water Code and
Section 382.051 of the Texas Clean Air Act

Permittee:

A.  Owner Jim Broumley and Keith Broumley
B.  Business Name Broumley Dairy

C.  Operator Keith Broumley

D.  Owner Address 360 County Road 240

Hico, Texas 76401
Type of Permit:  Major Amendment, Air & Water Quality

Nature of Business Producing Waste: Concentrated Animal Feeding Operation (CAFO); Dairy; SIC No.
0241

General Description and Location of Waste Disposal System:

Maximum Capacity: 1,499 total head of which 1,100 are milking (Jersey cows)

Site Plan: See Attachment A. .

Retention Control Structures (RCS) total required capacities without freeboard (acre-feet):

RCS #1-49.24, RCS #2-19.81, RCS #3-9.40; RCS #1 acts in-series with the anaerobic digester system.
Land Management Units (LMUs) (acres): LMU#1-8, LMU#1a-51, LMU#2-27.5, LMU#3-12, LMU#4-
70, LMU#5-32, LMU#6-29; See Attachment B for locations.

Location: The facility is located on the west side of County Road 240, approximately one mile south of
the intersection of County Road 240 and State Highway 6, east of the City of Hico. Latitude: 31° 58’
11"N Longitude: 98° 00’ 03"W. See Attachment C.

Drainage Basin: The facility is located in the drainage area of the North Bosque River in Segment No.
1226 of the Brazos River Basin.

This Permit contained herein shall expire at midnight, five years after the date of Commission approval.

ISSUED DATE:

For the Commission
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V. Definitions. All definitions in Chapter 26 of the Texas Water Code, 30 Texas Administrative
Code (TAC) Chapters 305and 321, Subchaptel B shall apply to this permit and are incorporated by
1efe1enoe

V1. Permit Applicability and Coyverage,.

A. Discharge Authorization. No dlscharoe is authorlzed by this permit except as allowed by the
provisions in this permit and 40 Code of Federal Regulations Chapter 412, which is adopted by
reference in 30 TAC Chapter 305.541.

VIIL.

Page 2

Application Applicability. The application pursuant to,which the permit has been issued
is incorporated herein; provided, however, that in the event of a conflict between the
provisions of this permit and the application, the provisions of the permit shall control.

 Air Quality Authorization. The permittee shall comply with the requirements listed in

Section VIL.D. of this permit and shall:

1. maintain the cover of the main digester cell to capture odors in lieu of the minimum
treatment capacity volume in an RCS; o

2. identify the maximum sludge volume on the permanent pond marker in RCS #1, and
RCS #3; and

3. malntam a copy of the odor control plan in the Pollutlon Prevention Plan.

Pollution Prevention Plan (PPP) Requirements
Technical Requirements

(a)

(b)

1. PPP General Requirements

The permittee shall update and implement a PPP for thls facﬂlty upon
issuance of this permit. The PPP shall:

(D
@)

€))

@

®)

(©6)

)

be prepared in accordance with good engineering practices;

include measures necessary to limit the discharge of pollutants to
surface water in the state;

describe and ensure the implementation of praetlces Wthh are to be

.. used to-assure comphance with the limitations and conditions of this

permit; -
include all mformatlon listed in Sectlon VII A, _
identify specific individual(s) who is/are responsible for development,

* implementation, operation, maintetiance, inspections, recordkeeping,

and revision of the PPP. The activities and tespdnsibilities of the
pollution prevention personnel shall address all aspects of the
facility's PPP; -

be signed by the permittee or other signatory authority in accordance
with 30 TAC §305.44 (relating to Signatories to Apphcatlons) ‘and
be retained on site.

The permittee shall amend the PPP:

(D

before any change in the number or configuration of LMUS;
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before any increase in the maximum number of animals and/or the
maximum number of milking cows;

before operation of any new control facilities;

before any change that has a significant effect on the potential for the
discharge of pollutants to water in the state;

if the PPP is not effective in achieving the general objectives of
controlling discharges of pollutants from the production area or
LMUs; or

within 90 days following written notification from the executive
director that the plan does not meet one or more of the minimum
requirements of this permat.

The permittee shall maintain the following maps as part of the PPP.
Site Map. The permittee shall update the site map as needed to
reflect the layout of the facility. The map shall include, at a
minimum, the following information: facility boundaries; pens; barns;

‘berms; open lots; manure storage areas; areas used for composting;

RCSs or other control facilities; LMUs which will be used for land
application of wastewater; water wells, abandoned and in use, which
are on-site or within 500 feet of the facility boundary; all springs,
lakes, or ponds located on-site or within one mile of the facility
boundary. ‘ ,
Land Application Map. Natural Resource Conservation Service
(NRCS) soil survey maps of all LMUs shall depict:

1) the boundary of each LMU and acreage;

(i) all buffer zones required by this permit; and

(iii)  the unit name and symbol of all soils in the LMU.

Potential Pollutant Sources/Site Evaluation

(1

@)

Potential Pollutant Sources. The PPP shall include a description of
potential pollutant sources and indicate all measures that will be used
to prevent contamination from the pollutant sources. Potential
pollutant sources include any activity or material that may reasonably
be expected to add pollutants to surface water in the state from the
facility. : 4
Soil Erosion. The PPP shall identify areas that. due to topography,

activities, or other factors, have a high potential for significant soil
erosion. If these areas have the potential to contribute pollutants to
surface water in the state, the PPP shall identify measures used to

- limit erosion and pollutant runoff.

€)

(4)

Control Facilities. The PPP shall include the location and a
description of control facilities. The control facilities shall be
appropriate for the identified sources of pollutants at the CAFO.

Recharge Feature Certification. The recharge feature certification
dated December 8, 2006 shall be implemented, updated by the
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(€)

permittee as often as necessary, and maintained in the PPP.

Spill Prevention ‘and Recovery. The permittee shall take appropriate
measures necessary to prevent spills and to clean up spills of any toxic
pollutant, Where potential spills can occur, materials, handling procedures
and storage shall be specified, . The permittee shall identify the procedures for
cleaning up spills and shall make available the necessary equipment to
personnel to implement a clean up. The permittee shall store, use, and dispose
of all herbicides and pesticides in accordance with label instructions. There
shall be no disposal of herbicides, pesticides, solvents or heavy metals, or of
spills or residues from storage or application equipment or containers, into
RCSs. Incidental amounts of such substances entering a RCS as a result of
stormwater transport of properly applied chemicals is not a violation of this
permit.

2. Discharge Restrictions and Monitoring Requlroments

(2)

(b)

Discharge Restrictions. Wastewater may be discharged to waters in the state
from a properly designed, -constructed, operated and maintained RCS
whenever chronic or catastrophic rainfall events, or catastrophic conditions
cause an overflow. There shall be no effluent limitations on discharges from

RCSs which meet the above criteria. -

Monitoring Requirements. The permittee shall sample and analyze all
discharges from RCSs for the following parameters:

Pai‘ametgr B Sample Type Sample Frequency

BODs | Grab ~ 1/day'

. Total Coliform Grab . 1/day

Fecal Cohform ‘ | o Grab 1/day '

Total Dissolved Solids (TDS) ’ Grab 1/day

Total Suspended Solids (TSS) ‘ Grab | 1/day *

Nitrate (N) Grab - 1/day !

Total Phosphorus Grab 1/day

Ammonia Nitrogen Grab 1/day !

Pesticides * : ~ Grab 1/day '

! Sample shall be taken within the first thirty (30) minutes following the initial discharge and
then once per day while discharging, ;
% Any pesticide which the permittee has reason to believe could be present in the wastewater.
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() If the permittee is unable to collect samples due to climatic conditions that
create dangerous conditions for personnel (such as local flooding, high winds,
hurricane, tornadoes, electrical storms, etc.), the permittee shall document
why discharge samples could not be collected. Once dangerous conditions

' have passed, the permittee shall conduct the required sampling.
3. RCS Design and Construction

(a) RCS Certifications

(D The permittee shall ensure that the design and completed construction
of modified RCSs and the anaerobic digester system (See Special
Provision X.A) are certified by a licensed Texas Professional
Engineer. The certification shall be signed and sealed in accordance
with Texas State Board of Professional Engineers requirements.

(2) Documentation of liner and capacity certifications must be completed
for each RCS prior to use and kept on-site in the PPP. Once
construction is complete, new capacity and liner certifications for
RCSs 1 and 3 will be provided. Upon issuance of this permit, a new
liner certification will be provided for the re-named RCS 2.The table
below shows liner and current capacity certifications provided in the
permit application. Liner certifications for new settling basins will be
provided when construction is complete. RCS volume requirements
in the existing authorization should be maintained until the design
and construction of the modified RCSs have been completed and
certified.

RCS Construction date | Liner certification date | Volume
1 1997 1997 3.18
2 1997 1997 15.04
3 1999 1999 7.60
4 2001 2001 19.81
(b) Design and Construction Standards. The permittee shall ensure that each
- RCS is designed and constructed in accordance with the technical standards
developed by the NRCS, American Society of Agricultural Engineers,

American Society of Civil Engineers, or American Society of Testing

Materials that are in effect at the time of construction. Where site-specific

variations are warranted, a licensed Texas Professional Engineer must

document these variations and their appropriateness to the design.

(©) RCS Drainage Area

Page 5

(D The permittee shall describe in the PPP and implement measures that
will be used to minimize entry of uncontaminated stormwater into
RCSs.

2) The permittee shall maintain the drainage area to minimize ponding
or puddling of water outside the RCS.
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(1) - The design plan must include documentation describing the sources
+  ofinformation, assumptions and calculations used in determining the
appropriate volume capacity and structural features of each RCS,
including embankment.and:liners.. . _
(2) Design Rainfall Event. Any RCS system authorized under this
individual permit shall be designed and constructed to meet or exceed
the margin of safety, equivalent to the volume of runoff and direct
- precipitation from the 25 year/10 day rainfall event. The design
~ rainfall event for this CAFO is 12.2 inches. '
(3)  AnyRCS capacity that is greater than the minimum capacity required
. by this permit may be allocated to additional sludge storage volume,
which will increase the design sludge cleanout interval for the RCS.
The new sludge cleanout interval will be identified in the RCS
-managemernt plan maintained in the PPP, the stage storage tables will
~accurately reflect the new volumes, and the pond markers will
visually identify the new volume levels. Beginning in year three (3)
and annually thereafter, the sludge accumulation volume in RCSs 1
-~ and 3 will be measured and recorded in the PPP.
Irrigation Equipment Design. The permittee shall ensure that the irrigation
system design is capable of removing wastewater from the RCSs on a regular
schedule. Equipment capable of dewatering the RCSs shall be available and
operational whenever needed to restore the operating capacity required by the
RCS management plan.

Embankment Design and Construction. The RCSs on this CAFO have a
depth of water impounded against the embankment at the spillway elevation
of three feet or more, therefore the RCS is considered to be designed with an
embankment. The PPP shall include a description of the design
specifications for the RCS embankments. The following design

specifications are required for any structural modification of a RCS.
(1) . Soil Requirements. Soils used in the embankment shall be free of

. foreign material such as trash, brush, and fallen trees. '
(2) - . Embankment Lifts. The embankment shall be constructed in lifts or
- layers no more than eight (8) inches compacted to six (6) inches thick
~at a minimum compaction effort of 95 percent Standard Proctor
Density (ASTM D698) at -1% to +3% of optimum moisture content.
(3)  Stabilize Embankment Walls. All embankment walls shall be
stabilized to prevent erosion or deterioration.

(4) Compaction Testing. Embankment construction must be
~.accompanied by certified compaction tests including in place density
and moisture in accordance with the American Society of Testing
Materials (ASTM D 1556, D 2167, D 2922 or D 2937; and D 2216,
D 3017, D 4643, D 4944 or D 4959) or equivalent testing standards.
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Compaction tests will provide support for the liner certification
performed by a licensed Texas professional engineer or a licensed
Texas professional geoscientist as meeting a permeability equal to, or
less than, 1 x 10 7 cm/sec over a thickness of 18 inches or its
equivalency in other materials.

Spillway or Equivalent Protection. The modified RCSs, which are
constructed with embankments, shall be constructed with a spillway
or other outflow device properly sized according to NRCS design and
specifications to protect the integrity of the embankment during
chronic or catastrophic rainfall that is greater than the design rainfall
event during the design rainfall event.

Embankment Protection. For all structural modifications of existing
RCSs, each RCS must have a minimum of two (2) vertical feet of
materials equivalent to those used at the time of design and
construction between the top of the embankment and the structure’s
spillway. RCSs without spillways must have a minimum of two (2)
vertical feet between the top of the embankment and the required
storage capacity.

RCS Hydrologic Connection. The permittee shall ensure site-specific
documentation is prepared and certified by a licensed Texas professional
engineer or licensed Texas professional geoscientist that shows that no
significant hydrologic connection exists between the contained wastewater
and water in the state. Where the permittee cannot document that no
significant hydrologic connection exists, RCSs must have a liner consistent
with the requirements of this subsection.

M

@

Documentation must show that there will be no significant leakage
from the RCS; or that any leakage from the RCS will not migrate to
water in the state.

If it is claimed that no significant Ieakage would result from the use
of in-situ materials, documentation must be provided by an NRCS
engineer, or a licensed Texas professional engineer or a licensed
Texas professional geoscientist that a liner is not needed to prevent a
significant hydrologic connection between the contained wastewater
and waters in the state. This information will be considered
documentation that no significant hydrologic connection exists.
Site-specific conditions may be considered in the design and
construction of liners. Where no site-specific assessment has been
performed demonstrating that there will be no significant leakage
from the RCS or that any leakage from the RCS will not migrate to
water in the state, a liner must be designed by a licensed Texas
professional engineer and documented to have hydraulic
conductivities no greater than 1 x 107 centimeters per second
(cm/sec), with a thickness of 1.5 feet or greater or its equivalency in
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other materials. The liner must be constructed in accordance with the

design and certified as such by a licensed Texas professional

engineer, The permittee shall maintain the liner to minimize the
. percolation of wastewater through the liner.

(4).. .. Liner Sampling. The-licensed Texas professional engineer or -
licensed Texas professional geoscientist shall use best professional
practices to ensure that the core samples or other liner samples will be
appropriately plugged with material that also meet liner thickness or

- saturated hydraulic conduotivity tested at optimal moisture content
-+ standards. :
(5) . Leak Detection System (see speolal provision X.K). If notified by the
o executive director that significant potential exists for the adverse
impact of water in the state or drinking water from leakage of the
RCS, the permittee shall install a leak detection system or monitoring
well(s) inraccordance with that notice. Documentation of compliance
with the notification must be kept with the PPP, as well as copies of
all sampling data.. :
Spec1al Cons1derat10ns for Existing RCSs. An exlstlng RCS that has been properly
maintained without any modifications and has no -apparent structural problems or
leakage is considered to be properly demgned with respect to the embankment design
and construction and hydrologic connection requirements of this permit, provided
that any required documentation was completed in accordance with the requirements
at the time of construction. [fno documentation exists, the RCS must be certified by
a licensed professional Texas engineer as p10v1d1n protection equivalent to the
requirements of this permit. '
Operation and Maintenance of RCS . .
(a) RCS Operation and Maintenance

(1)  The permittee must operate and maintain a margin of safety in the

RCS to contain the volume of runoff and direct precipitation from the
- 25 year/10 day rainfall event. ‘

(2)  The permittee = shall implement an RCS management plan
incorporating the margin of safety developed by a licensed Texas
professional engineer (See Special provision X.A.3).  The
management plan shall become a component of the PPP, shall be
developed for the RCS system, and must describe or include:

() RCS management controls appropriate for the CAFO and the
methods and procedures for implementing such controls;

(it) - the methods and procedures for proper operation and
maintenance of the RCS consistent with the system design;

(iii) . the appropriateness and priorities of any controls reflecting
the identified sources of pollutants at the facility;

(iv)  a stage/storage table for each RCS with minimum depth
increments of one-foot, including the storage volume
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provided at each depth;

(v) a second table or sketch that includes increments of water
level ranges for volumes of total design storage, including the
storage volume provided at each specified depth (or water
level) and the type of storage designated by that depth; and

(vi)  the planned end of month storage volume anticipated for each
RCS for each month of the year and the corresponding
operating depth expected at the end of each month of the year,
based on the design assumptions.

The wastewater level in the RCS shall be maintained at or below the

maximum operating level expected during that month, according to

the design of the RCS. When rainfall volumes exceed average
rainfall data used in design calculations planned end of month storage
volumes may encroach into the design storm event storage provided
that documentation is available to support that the design parameters
have been exceeded and that the RCS is otherwise being managed

‘according to the RCS Management Plan criteria. In circumstances

where the RCS has a water level exceeding the expected end of the
month depth, the permittee shall document in the PPP why the level
of water in the structure is not at or below the expected depth. Also, -
if the water level in the RCS encroaches into the storage volume
reserved for the design rainfall event, the permittee must document, in
the PPP, the conditions that resulted in this occurrence. As soon as
irrigation is feasible and not prohibited by Section VIL.LA.8.f..and g.,
the permittee shall irrigate until the RCS water level is at or below the
maximum operating level expected during that month.

Imminent Overflow. If a RCS is in danger of imminent overflow
from chronic or catastrophic rainfall or catastrophic conditions, the
permittee shall take reasonable steps to irrigate wastewaters to LMUs
only to the extent necessary to prevent overflow from the RCS. If
irrigation results in a discharge from the LMU, the permittee shall

~ collect samples from the drainage pathway at the point of the

discharge from the edge of the LMU where the discharge occurs,
analyze the samples for the parameters listed in Section VII. A.2.(b),
and provide the appropriate notifications as required by Section
VIILB of this permit and 30 TAC §321.44.
Permanent Pond Marker. The permittee shall install and maintain a
permanent pond marker (measuring device) in each RCS, visible from
the top of the levee to show the following:

(1) the volume for the design rainfall event;

(i) one-foot increments beginning from the bottom of the RCS to

the top of the embankment or spillway; and
(iii)  design volume levels for maximum sludge accumulation and
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operating volume (calculated process generated wastewater
plus rainfall runoff minus evaporation) must be identifiable

. +on the maker,
Rain Gauge. A rain gauge capable of measuring the design rainfall

_.event shall be kept on site and properly maintained.

Sludge Removal. The permittee shall monitor sludge accumulation
and depth, based upon the design sludge storage volume in the RCS.

- Monitoring should be performed as necessary, but not less than

annually for all RCSs beginning in year three (3) from the date of the
permit’ issuance. Sludge shall 'be removed from the RCS in
accordance with the design schedule for cleanout in the RCS
management plan to prevent the accumulation of sludge from
exceeding the designed sludge volume of the structure. Removal of
sludge shall be conducted during favorable wind conditions that carry

- odors away from nearby receptors. Alternatively, sludge may be

disposed by any of the following method(s):

(i)  deliveryto a composting facility authorized by the executive
director;

(i)  delivery to a permitted landfill located outside the major sole
source impairment zone;

(iii).  beneficially utilized by land application to land located
outside of the major sole source impairment zone;

(iv)  compostéd onsite but not land applied to LMUs;

(v) . applied to 3" party fields; or

(vi)  put to another beneficial use approved by the executive
director.

~Liner Protection and Maintenance. The permittee shall maintain the
- liners to inhibit infiltration of wastewater. Liners must be protected

from animals by fences or other protective devices. No tree shall be
allowed to grow such that the root zone would intrude or compromise

. the structure of the liners or embankments. Any mechanical or

structural damage to the liners shall be evaluated by a licensed Texas
professional engineer within thirty (30) days of the damage.

Closure Requircments. A closure plan must be developed when an
RCS will no longer be used and/or when the CAFO ceases or plans to
cease operation. The: closure: plan shall be submitted to the
appropriate regional office and the Land Application Team of the

- Water Quality Division.in Austin (MC-150) within ninety (90) days

of when operation of the CAFO or an individual RCS terminates.
The closure plan for an RCS must, at a minimum, be developed using
standards contained in the NRCS Practice Standard Code 360
(Closures of Waste Impoundments), as amended, and using the
guidelines contained in the Texas Cooperative Extension/ NRCS
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publication #B-6122 (Closure of Lagoons and Earthen Manure
Storage Structures), as amended. The permittee shall maintain or
renew its existing authorization and maintain compliance with the
requirements of this permit until the facility has been closed.

General Operating Requirements

Flush/Scrape Systems. Flush/scrape systems shall be flushed/scraped in

accordance with design criteria. This provision applies to vacuum tanks used

to scrape manure in freestall barns but does not apply to dry manure handling
systems.

Pen Maintenance. The permittee shall maintain earthen pens to ensure good

drainage, minimize ponding, and minimize the entrance of uncontaminated

storm water to the RCSs.

Carcass Disposal. Carcasses shall be collected within twenty four (24) hours

of death and properly disposed of within three days of death in accordance

with Texas Water Code, Chapter 26; Texas Health and Safety Code, Chapter

361; and 30 TAC Chapter 335 (relating to Industrial Solid Waste and

Municipal Hazardous Waste) unless otherwise provided for by the-

commission. Animals must not be disposed of in any liquid manure or

process wastewater system. Disposal of diseased animals shall also be
conducted in a manner that prevents a public health hazard in accordance

with Texas Agriculture Code, §161.004, and 4 TAC §31.3 and §58.31(b).

Manure and Sludge Storage

(1) Manure and sludge storage capacity requirements shall be based on
manure and sludge production, land availability, and the NRCS Field
Office Technical Guide (Part 651, Chapter 10) or equivalent
standards (See Special Provision X.P for the storage requirements
applicable to slurry collected from freestall barns.)

(2)  When manure is stockpiled, it shall be stored in a well-drained area,
and the top and sides of stockpiles shall be adequately sloped to
ensure proper drainage and prevent ponding of water. Runoff from
manure or sludge storage piles must be retained on site. If the manure
or sludge areas are not roofed or covered with impermeable material,
protected from external rainfall, or bermed to protect from runoff
during the design rainfall event, the manure or sludge areas must be
located within the drainage area of the RCS and accounted for in the
design calculations of an RCS.

(3) Manure or sludge stored for more than thirty (30) days must be stored
within the drainage area of an RCS or stored in a manner (i.€. storage
shed, bermed area, tarp covered area, etc.) that otherwise prevents
contaminated storm water runoff from leaving the storage area. All
storage sites and structures located outside the drainage area shall be
designated on the site map.

(4)  Temporary storage of manure or sludge shall not exceed thirty (30)
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days and is allowed only in LMUs or an RCS drainage area.
Temporary storage of manure and-sludge near water courses or near
-recharge features is prohibited unless protected by berms or other
structures to prevent inundation or damage that may occur.
Composting. Composting on site shall be performed-in.accordance with 30
TAC Chapter 332 (relating to Composting). The permittee may compost
waste generated on site, including manure, sludge, bedding, feed, and dead
animals. - The permittee may add agricultural products to provide an
additional carbon source or bulking agent to aid in the composting process.

Well Protection Requirements.

(2)

(b)

(c)
(d)
(e)

The permittee shall not locate or operate a new holding pen or LMU within
the following buffer zones:
(1) ' “public water supply wells - 500 feet

- (2) +  wells used exclusively for private water supply - 150 feet; or

(3) wells used exclusively for agriculture irrigation - 100 feet.
Irrigation of wastewater directly over a well head will require a structure
protective of the wellthead that will prevent contact from irrigated wastewater.
Construction of any new water wells must be done by alicensed water well
driller.

All abandoned and unuseable wells shall be plugged according to 16 TAC
§76.702.

The permittee may continue the operation and use of any existing holding
pens and the RCS located within the required well buffer zones provided they
are in accordance with'the facility’s approved recharge feature evaluation and
certification. Buffer zone variance documentation must be kept on-site and
made available to TCEQ personnel upon request.

The table presented below lists the wells on this CAFO, their current status and the

Best Management Practices used to protect groundwater.

Well (Map Number®). |[Status = |BMPs

] Producing | Additional BMPs*
2 Producing | Additional BMPs*
3 Producing  |Additional BMPs*
4 Producing | Additional BMPs*
5 Abandoned |150 ft buffer

Off Site 1 Unkown  [> 150 ft from LMU

Off Site 2 Unkown . |> 150 f from LMU

* Additional .BMPs include wellhead enclosed in buildings and surface
gradient sloping away from the wellhead.
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Land Application

(a)

(b)

(©

Nutrient Management Plan (NMP) Required. The certified NMP dated July |
18, 2007 shall be implemented upon issuance of this permit. The plan shall
be kept in the PPP and updated as appropriate or at a minimum annually
according to NRCS guidance for Practice Standard 590. The operator shall
make available to the executive director, upon request, a copy of the site-
specific NMP and documentation of the implementation.

Comprehensive Nutrient Management Plan (CNMP) required. The permittee
must develop and operate under a CNMP certified by the Texas State Soil -
and Water Conservation Board. The CNMP must be implemented by
December 31, 2006 and updated in accordance with NRCS guidance.
Critical Phosphorus Level.

@) When results of the annual soil analysis show a phosphorus level in

the soil of more than 200 ppm but not more than 500 ppm in Zone 1

(zero (0) to six (6) inch incorporated; depth for a particular LMU or if

ordered by the commission to do so in order to protect the quality of

waters in the state, then the permittee shall: '

1) file with the executive director a new or amended nutrient
utilization plan (NUP) with a phosphorus reduction.
component based on crop removal that is certified as
acceptable by a person described in (3) below; or

(i1) show that the level is supported by a NUP that is certified as
acceptable by a person described in (3) below.

2) The permittee shall cease land application of wastewater to the
affected area until the NUP has been approved by the TCEQ. Aftera

NUP is approved, the permittee shall land apply in accordance with

the NUP until soil phosphorus is reduced below the critical

phosphorus level of 200 ppm extractable phosphorus. Thereafter, the
permittee shall implement the requirements of the nutrient
management plan.
(3) NUP. A NUP is a NMP, based on NRCS Practice Standard Code
590, which utilizes a crop removal application rate. The NUP, based
on crop removal, must be developed and certificd by one of the
following individuals or entities:

©) an employee of the NRCS;

(i) - anutrient management specialist certified by the NRCS;

(ill)  the Texas State Soil and Water Conservation Board;

(iv)  the Texas Cooperative Extension;

(v) an agronomist or soil scientist on full-time staff at an
accredited university located in the State of Texas; or

(vi)  aCertified Professional Agronomist certified by the American
Society of Agronomy, a Certified Professional Soil Scientist
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certified by the Soil Science Society of America, or a licensed
Texas professional geoscientist-soil scientist after approval by
the -executive ‘director based on a determination by the
executive director that another person or entity identified in
this paragraph cannot develop the plan in a timely manner.
When results of the annual soil analysis for extractable phosphorus

- indicate a level greater than 500 ppm in Zone 1 (zero (0) to six (6)

inch depth, the permittee shall file with the executive director a new
or amended NUP with a phosphorus reduction component, based on

- crop removal, that is certified as acceptable by a person described in
~(3) above. Afterthe new or amended NUP is approved, the permittee

shall land apply in accordance with the NUP until soil phosphorus is
reduced below 500 ppm extractable phosphorus.
If the permittee is required to have a NUP with a phosphorus

~ reduction component based on crop removal, and if the results of tests

performed on composite soil samples collected 12 months or more
after the plan is filed do not show-a reduction in phosphorus
concentration in Zone 1 (zero (0) to six (6) inch depth, then the

. permittee is subject to-enforcement action at the discretion of the

executive director.

Buffel Requirements. The permittee shall meet the following buffer
requirements for each LMU:

(1)

@

Water in the state. Vegetative buffers shall be maintained in
accordance with NRCS Field Office Technical Guidance. The
permittee shall not-apply wastewater closer than 100 feet to any water
in the state. Additionally, the permitte shall install and maintain a
filter strip (according to NRCS Code 393) or vegetative barrier
(according to NRCS Code 601), between the vegetative buffer and
the land application area; and if the land application area is cropland
the permittee shall install and -maintain contour buffer strips
(according to NRCS Code 332) within the land application area in
addition to the filter strip or vegetative barrier. See Attachment B for
map. See special provision X G. for specific buffers on each LMU.
Water wells. The permittee shall comply with the well protection
requirements listed in Section VIL.A.7.

Exported manure, sludge, or wastewater removed from the operation shall be
disposed of by:

(1)
2)

®)
4)

delivery to a composting fac1hty authorized by the executive director;
delivery to a permitted landfill located outside of the major sole
source impairment zone;

beneficial use by land application to land located outside of the major
sole source impairment zone;

put to another beneficial use approved by the executive director; or
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providing manure, sludge, or wastewater to operators of third-party

fields, i.e. areas of land in the major sole source impairment zone not

owned, operated, controlled, rented, or leased by the CAFO owner or

operator, that have been identified in the PPP.

(i)  There must be a written contract between the permittee and
the recipient that includes, but is not limited to, the following
provisions: '

(A)

®)

©

)

B)

(F)

All transferred manure, sludge, or wastewater shall be
beneficially applied to third-party fields identified in
the PPP in accordance with the applicable
requirements in 30 TAC §321.36 and §321.40 at an
agronomic rate based on soil test phosphorus. The
requirements for development or implementation of a
nutrient management plan or nutrient utilization plan,
under.30 TAC §321.40, do not apply to third-party
fields.

Manure or sludge must be incorporated on cultivated
fields within forty-eight (48) hours after land
application. ' :

Land application rates shall not exceed the nitrogen
application rate when soil phosphorus concentration
in Zone 1 (zero (0) to six (6) inch incorporated; zero
(0) to two (2) or two (2) to six (6) inch if not
incorporated) depth is less than or equal to 50 ppm
phosphorus.

Land application rates shall not exceed two times the
phosphorus crop removal rate, not to exceed the crop
nitrogen requirement, when soil phosphorus
concentration in Zone 1 (zero (0) to six (6) inch
incorporated; zero (0) to two (2) or two (2) to six (6)
inch if not incorporated) depth is greater than 50 ppm
phosphorus and less than or equal to 150 ppm
phosphorus.

Land application rates shall not exceed one times the
phosphorus crop removal rate when soil phosphorus
concentration in Zone 1 (zero. (0) to six (6) inch
incorporated; zero (0) to two (2) or two (2) to six (6)
inch if not incorporated) depth is greater than 150
ppm and less than 200 ppm phosphorus.

Third-party fields which have had manure, sludge, or
wastewater applied during the preceding year must be
sampled annually by a certified nufrient management
specialist and the samples analyzed in accordance
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~with 30 TAC §321.36.
(G) A copy of the annual soil analyses shall be provided to
~ the permittee within sixty (60) days of the date the
samples were taken. ’
(H). Temporary.storage of manure, sludge, or wastewater

- is prohibited on third party fields.

(i)  The permittee-is prohibited from delivering manure, sludge,

 or wastewater to an operator of a third-party field once the
soil test phosphorus analysis shows a level equal to or greater
than 200 ppm or after becoming aware that the third-party
* operator is not following appropriate provisions of 30 TAC

- §321.36, §321.40 and/or the contract.
(iii) The permittee will be subject to enforcement action for
- violations of the land application requirements on any third-

© party field under contract.

(iv)  The permittee shall submit records to the appropriate regional
office quarterly that contain the name, locations, and amounts
of manure, sludge, or wastewater transferred to operators of

, third-party fields.
() v hrigation Operating Requirements

€)) Minimize Ponding. Irrigation practices shall be managed so as to
minimize ponding or puddling of wastewater on the site, prevent
tailwater discharges to waters in the state, and prevent the occurrence
of nuisance conditions.

(2)  Discharge Prohibited.

(1) The -drainage of irrigated wastewater is prohibited from a
LMU, unless authorized under Section VIL.A.5. (a)(4).

(i)  Where wastewater is applied in accordance with the nutrient

- management plan and/or NUP, precipitation-related runoff
from LMUs under the control of the permittee is authorized.

(iii)  If'a discharge from the irrigation system is documented as a
violation, the permittee may be required by the executive
director to install an automatic emergency shut-down or alarm
system to notify the permittee of system problems.

(3) Backflow' Prevention. If the permittee introduces wastewater or
chemicals to water well heads for the purpose of irrigation, then
backflow prevention devices shall be installed according to 16 TAC
Chapter 76 (related to Water Well Drillers and Water Well Pump
Installers).

(g)  Nighttime Application. -

(1) - Land application at night shall only be allowed if there is no occupied
residence(s) within one quarter (0.25) of a mile from the outer
boundary of the actual area receiving wastewater application. In areas

Page 16
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with an occupied residence within one quarter (0.25) of a mile from
the outer boundary of the actual area receiving wastewater
application, application shall only be allowed from one hour after
sunrise until one (1) hour before sunset, unless the current occupant
of such residences have, in writing, agreed to specified nighttime
applications. '

Land application of wastewater is prohibited between 12a.m. and
4a.m.

Sampling and Testing.

Manure and Wastewater. The permittee shall collect and analyze at least one
representative sample of wastewater and one representative sample of manure
each year for total nitrogen, total phosphorus, and total potassium. The
results of these analyses shall be used in determining application rates.

(2)

(b)

Soils.
(D

Initial Sampling. Before commencing manure, sludge or wastewater

application to LMUs or third party fields, the permittee shall have at

least one representative soil sample from each of the LMUs or third
party fields collected and analyzed according to the following
procedures.

Annual Sampling. The permittee shall have soil samples collected

annually for each current and historical LMU.

Sampling Procedures. Sampling procedures shall employ accepted

techniques of soil science for obtaining representative samples and

analytical results, and be consistent with approved methods described
in the executive director’s guidance entitled “Soil Sampling for

Nutrient Utilization Plans (RG-408).”

1 Soil samples must be collected by one of the following persons:
(A) the NRCS;

(B)  a certified nutrient management specialist;

(C)  the Texas State Soil and Water Conservation Board;

(D)  the Texas Cooperative Extension; or

(E)  an agronomist or soil scientist on full-time staff at an
accredited university located in the State of Texas.

(1) Samples shall be collected and analyzed within the same
forty-five (45) day time frame each year, except when crop
rotations or inclement weather require a change in the
sampling time. The reason for a change in sampling
timeframe shall be documented in the PPP.

(iii)  Obtain one composite sample for each soil depth zone per
uniform soil type (soils with the same characteristics and
texture) within each LMU.

(iv)  Composite samples shall be comprised of 10 - 15 randomly
sampled cores obtained from each of the following soil depth
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' ZOnes: : o
- (A)  Zone 1: zero (0) to six (6) inches
(B)  Zone 2: six (6) to twenty-four (24) inches.

Laboratory Analysis. Samples shall be analyzed by a soil testing
laboratory. - Physical .and chemical parameters and analytical
procedures for laboratory analysis of soil samples from LMUSs shall
include the following:
(D) nitrate reported as nitrogen in ppm;
(i)  phosphorus (extractable, ppm) using Mehlich III with
1 Inductively Coupled Plasma (ICP);

" (iil) - potassium (extractable, ppm);

(iv)  sodium (extractable, ppm);

W) magnesium (extractable, ppm); -

(vi)  calcium (extractable, ppm);

(vii) - soluble salts (ppm) ot' electrical conductivity (dS/m) -
determined from extract of 2:1 (v/v) water/soil mixture; and

(viii)  soil water pH (soil:water, 1:2 ratio).

Preventative Maintenance Program.
(a) - Facility Inspections

(1)

2)

)

~General Requirements

(i)  Inspections shall include visual inspections and equipment
testing to determine conditions that could cause breakdowns
or failures resulting in discharge of pollutants to water in the

: state or the creation of a nuisance condition.

(i)  The permittee shall draft a report, to be maintained in the
PPP, to document the date of inspections, observations and
actions taken in response to deficiencies identified during the

- inspection. The permittee shall correct all the deficiencies
within thirty (30) days or shall document the factors
preventing: immediate correction.

Daily Inspections. 'The permittee shall conduct daily inspections on

all water lines, including drinking water and cooling water lines,

which are located within the drainage area of the RCS.

Weekly Inspections. The permittee shall conduct weekly inspections

on: ' B K

€y all control -facilities, including the RCSs, storm water
diversion devices, runoff diversion structures, control devices
for management of potential pollutant sources, and devices
channeling contaminated storm water to the RCSs; and

(i1)  equipment used for land application manure of wastewater.

Monthly Inspectiohs.  The permittee shall conduct monthly

inspections on: _

(1) mortality management systems, including collection areas;
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and
(11) disposal and storage of toxic pollutants, including pesticide
containers.
(5 Annual Site Inspection.
(1) The permittee shall annually conduct a complete site

inspection of the production area and LMUs and shall
document the findings in the PPP.
(iD) The inspection shall verify that:

(A)  the description of potential pollutant sources is
accurate;

(B)  the site plan/map has been updated or otherwise
modified to reflect current conditions; :

(C)  the controls outlined in the PPP to reduce pollutants
and avoid nuisance conditions are being implemented
and are adequate; and

(D)  records documenting significant observations made
during the site inspection.

(b) Five Year Evaluation. Once every five years the permittee shall have a
licensed Texas professional engineer review the existing engineering
documentation, complete a site evaluation of the structural controls, review
existing liner and RCS capacity documentation, and complete and certify a
report of their findings. The report must be kept in the PPP.

11. Management Documentation. The permittee shall maintain the following records in
the PPP: '

(a) a-copy of the administratively complete and technically complete individual
water quality permit application and the written authorization issued by the
commission or executive director;

(b) a copy of the approved recharge feature certification and appropriate updates;

() a copy of the comprehensive nutrient management plan, nutrient management
plan, nutrient utilization plan, and appropriate updates if required;

(d) the RCS liner certifications;

(e) any written agreement with a landowner which documents the allowance of
nighttime application of wastewater;

) documentation of employee and operator training, including verification of
the date, time of attendance, and completion of training;

() the RCS management plan;

(h) the capacity of each RCS, as certified by a licensed Texas professional
engineer; and

(1) a copy of all third-party field contracts.

B. General Requirements
1. The permittee shall not construct any component of the production area in any

stream, river, lake, wetland, or playa (except as defined by and in accordance with the

Page 19
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Texas Water Code §26.048).

Animals confined on the CAFO shall be restricted from coming into direct contact
with surface water in the state through the use of fences or other controls.

The permittee shall prevent the discharge of pesticide and herbicide contaminated
waters into.surface water in the state. All wastes from dipping vats, pest and parasite .
control units, and other facilities used for the application of potentially hazardous or
toxic chemicals shall be handled and disposed of in a manner that prevents any
significant pollutants from entering water in the state or creating a nuisance
condition. :

The permittee shall operate the CAFO in such a manner as to prevent nuisance
conditions of air pollution as mandated by Texas Health and Safety Code, Chapters
341 and 382.

The permittee shall take reasonable steps necessary to prevent adverse effects to
human health or safety, or to the environment.

The permittee shall maintain control of the RCSs, required ILMUs, and control

~ facilities identified on the site map submitted in the application. In the event the

permittee loses control of any of these areas, the permittee shall notify the executive
director within five (5) Worklng days. :

If animals are maintained in pastures, the pel mittee shall maintain crops, vegetation,
forage growth or post harvest residues in those pastures during the normal growing
season, excluding the feed and/or water trough areas and open lots designated on the
site map.

Training

1.

Employee Training

(a)  CAFO employees who are responsible for work activities relating. to
compliance with provisions of this permit must be regularly trained or
informed of any information pertinent. to the proper operation and
maintenance of the facility and land application of wastewater.

(b) Employee training shall address all levels of responsibility of the general
components and goals of the PPP. Training shall include appropriate topics,
such as land application of wastewater, proper operation and maintenance of
the facility, - good housekeeping, material -management practices,
recordkeeping requirements, and spill response and clean up.

(c) The permittee is responsible. for determining the appropriate training
frequency for different levels of personnel. The PPP shall identify periodic
dates for such training,. -

Operator Training. The operator shall qttend and complete at 1east eight (8) hours of

continuing education in animal waste management or its equivalent, developed by the

executive director and the Texas Cooperative Extension, for each two year period.

Verification of the date and time(s) of attendance and completion of required training

shall be documented in the PPP..
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D. + Air Standard Permit Requirements

1.

(WS)
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Alr emission limitations.

(a) Facilities shall be operated in such a manner as to prevent the creation of a
nuisance as defined by Texas Health and Safety Code, 30 TAC §§341.011

- and 321.32(32), and as prohibited by 30 TAC §101.4. Facilities shall be .
operated in such a manner as to prevent a condition of air pollution as defined
by Texas Health and Safety Code, 30 TAC §382.003(3).

(b) The permittee shall take necessary action to identify any nuisance condition
that occurs. The permittee shall take action to abate any nuisance condition
as soon as practicable or as specified by the executive director.

Wastewater treatment. The permittee shall design and operate RCSs to minimize

odors in accordance with accepted engineering practices. Each system shall be

operated in accordance with the design and an operation and maintenance plan that
minimizes odors.

(a) Accepted engineering practices to minimize odors include anaerobic
treatment lagoons, aerobic treatment lagoons, or other equivalent technology.

(b) Accepted design standards and requirements for each of these methods of
treatment are: ‘

(1) an anaerobic treatment lagoon shall be designed in accordance with

' American National Standards Institute/American Society of
Agricultural Engineers EP403.3 July 1999 (or subsequent updates);
NRCS Field Office Technical Guidance, Practice Standard 359,
Waste Treatment Lagoon, or the equivalent for the control of odors.
The primary lagoon in a multi-stage lagoon system shall be designed
with a minimum treatment volume so that the lagoon maintains a
constant level at all times unless prohibited by climatic conditions. A
multi-stage lagoon system shall be designed to minimize the amount
of contaminated storm water runoff entering the primary lagoon by
routing the contaminated storm water runoff into a secondary RCS;

2) aerobic treatment -lagoons shall be designed in accordance with
NRCS, Field Office Technical Guidance, Practice Standard 359,
Waste Treatment Lagoon; or technical requirements for sizing the
aeration portion of the system located in 30 TAC Chapter 317; and

(3) equivalent technology or design standards shall indicate how the
design of the RCS minimizes odors equivalent to an aerobic or
anaerobic lagoon. These designs shall be developed and certified by a
licensed Texas professional engineer. An “as-built” certification in
letter form shall be completed by a licensed Texas professional
engineer before operation of the RCSs.

(c) This permit authorizes the use of a covered anaerobic digester system.

Dust control. To minimize dust emissions, the CAFO shall be operated and

maintained as follows.

(a) Fugitive emissions from all grain receiving pits, where a pit is used, shall be
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minimized through the use. of “choke feeding” or through an equivalent
method of control. If choke feeding is used, operation of conveyors
associated with receiving shall not commence until the receiving pits are full.
As necessary, emissions from all in-plant roads, truck loading and unloading

~areas, parking areas,.and other traffic areas shall be controlled with one or

more of the followmg methods to minimize nuisance conditions and maintain
compliance with all applicable commission requirements:

(D sprinkled with water; - : :

(2) treated with effective dust supplessant(s) or

(3) - paved with a cohesive hard surface and cleaned.

All non-vehlculai external conveyors or other external conveylng systems
associated with the feedmill shall be enclosed.

On-site feed milling operations with processing equipment using a pneumatic
conveying system (which may include, but are not limited to, pellet

- mill/pellet cooler systems, flaker systems, grinders, and roller-mills) shall
- vent the exhaust air through a properly-sized high efficiency cyclone collector

or an equivalent control device before releasing the exhaust air to the
atmosphere. This requirement does not include cyclones used as product
separators. ,

If the executive director determmes that the implementation and employment
of these practices is not effective in controlling dust, the permitiee shall
implement any necessary additional abatement measures to control and
minimize this contaminant within the time period specified by the executive
director.

4, Maintenance and housekeepmg The permittee shall comply with the followmg to
help prevent nuisance conditions.

()

(b)

The premises shall be maintained to prevent the occurrence of nuisance
conditions from odors and dust, Spillage of any raw products or waste
products causing a nuisance condition shall be picked up and properly
disposed of daily.

Proper pen drainage shall be maintained at all times. Earthen pen areas shall
be maintained by scraping incompacted manure and shaping pen surfaces as

necessary to minimize odors and ponding.

VIII. Recordkeeping, Reporting, and Notification Requirements

- A. . Recordkeeping. The permittee shall keep records on site for a minimum of five (5) years
from the date the record was created and shall submit them within five (5) days of a written
request by the executive director.

1. The permittee shall update records dally to include:

(a)
(b)
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all measurable rainfall events; and

the wastewater levels in the RCS, as shown on the depth marker. In
circumstances where the RCS has a water level exceeding the expected end
of the month depth, the permittee shall document in the PPP why the level of
water in the structure is not at or below the expected depth.
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2.
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The permittee shall update records weekly to include:

(a) records of all manure, sludge, or wastewater removed from the CAFO that
shows the dates, amount, and recipient. The permittee must make the most
recent nutrient analysis available to any hauler; and

(b) inspections of control facilities and land application equipment.

The permittee shall update records monthly to include:

(a) records describing mortality management practices;

(b) storage and disposal of chemicals, including pesticide containers; and

(c) records of all wastewater applied on LMUs. Such records must include the
following information:

(1) date of wastewater application to each LMU;

(ii) location of the specific LMU and the volume apphed during each -
application event;

(iii)  acrcage on which wastewater is applied;

(iv)  basis for and the total amount of nitrogen and phosphorus applied per
acre to each LMU including sources of nutrients other than
wastewater; and

v) weather conditions, such as temperature, precipitation, and cloud
cover, during the land application and twenty—four(24) hours before
and after the land application.

(d) moniloring of leak detection system (see special provision X.K)

The permittee shall update records annually to include:

(a) annual nutrient analysis for at least one representative sample of wastewater
and one representative sample of manure for total nitrogen, total phosphorus,
and total potassium; '

(b) any initial and annual soil analysis reports;

(c) the annual site inspection report;

(d) percent moisture content of the manure and wastewater: and

(e) actual annual yield of each harvested crop for each LMU.

The Five Year Evaluation report must be updated every five (5) years.

The permittee shall keep the following records on-site:

(a) a list of any significant spills of potential pollutants at the CAFO that have a
significant potential to reach water in the state;

(b) documentation of liner maintenance by an NRCS engineer, a licensed Texas

_ professional engineer or a licensed Texas professional geoscientist;

(c) RCS design calculations and as built capacity certification;

(d) embankment certification;

(e)  liner certification;
® a copy of current and amended site plans; and
€3] copies of all notifications to the executive director, including any made to a

regional office.
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B. Reporting and Notifications

1.
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- The perniittee shall provide ertten notice to the apptopriate TCEQ regional office as

soon as an RCS cleaning is scheduled, but not less than ten (10) days before cleaning.
The permittee shall also provide written verification of completion to the same

wregional office within' five days after the cleaning has been completed. This

paragraph does not apply to the cleaning of the digester solids removal, solid
separators or settling basins that are functioning as solid separators.

The permittee shall notify the appropriate TCEQ regional office in writing or by

electronic mail with the date, time, and location at least ten(10) working days before
collecting soil samples from current and historical LMUs; and third party fields.

Discharge notification. If for any reason there is a discharge of manure, sludge or
wastewater into water in the state, the permittee shall notify the appropriate TCEQ
regional office orally within one (1) hour of discovery; unless it is not reasonably
possible to do so in which event the discharge shall be reported as soon as reasonably
possible; butin no event later than twenty-four (24) hours from when the discharge
occurred. The permittee shall also submit written notice, within fourteen (14)
working days of the discharge to the Office of Compliance and Enforcement,
Enforcement Division (MC 224). In addition, the permittee shall document the

‘following information, keep the information on site, and submit the information to

the appropriate regional office within fourteen (14) working days of becommg aware

of such discharge. The written notification must include:

(a) A description and cause of the discharge, including a description of the flow
path to the receiving water body and an estimation of the volume discharged.

(b) The period of discharge, including exact dates and times, and, if not
corrected, the anticipated time the discharge is expected to continue, and
steps being taken to reduce ehmmate and prevent recurrence of the
discharge.

(c) If caused by a precipltatlon event(s) the date(s) of the event(s) and the
rainfall amount(s) recorded from an on-site rain gauge..

(d)  Discharge monitoring analyses required by this permit.

In the event of a discharge of wastewater from an RCS or LMU during a chronic or

catastrophic rainfall event or resulting from catastrophic conditions, the permittee

shall orally notify the appropriate TCEQ regional office within one (1) hour of the

discovery of the discharge. The permittee shall send written notification to the

appropriate regional office within fourteen (14) working days.

‘Chronic Rainfall Discharge. In the event of a discharge of wastewater from an RCS

or LMU due to chronic rainfall, the permittee shall submit a report to the appropriate
TCEQ regional office showing the CAFO records that substantiates that the overflow
was a result of cumulative rainfall that exceeded the design rainfall event without the
opportunity for dewatering, and was beyond the control of the permittee. After
review of the report, if required by the executive director, the permittee shall have an
engineering evaluation by a licensed Texas professional engineer developed and
submitted to the executive director. This requirement is in addition to the discharge
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notification requirement in this permit.
Impacts to Human Health or Safety, or the Environment. The permittee shall provide
the following noncompliance notifications:

(a)

(b)

Any noncompliance which may endanger human health or safety, or the
environment shall be reported by the permittee to the TCEQ. Report of such
information shall be provided orally, e-mail, or electronic facsimile
transmission (FAX) to the TCEQ regional office within twenty four (24)
hours of becoming aware of the noncompliance. A written submission of
such information shall also be provided by the permittee to the TCEQ
regional office and the Enforcement Division (MC 224) within five (5) days
of becoming aware of the noncompliance. The written submission shall
contain a description of the noncompliance and its cause; the potential danger
lo human health or safety, or the environment; the period of noncompliance,
including exact dates and times. If the noncompliance has not been
corrected, the anticipated time it is expected to continue, and steps taken or
planned to reduce, eliminate, and prevent recurrence of the noncompliance
and to mitigate its adverse effects.

In the event the permittee discharges manure, sludge or wastewater other than
as authorized in the permit, the permittee shall give twenty four (24) hour
oral, email, or fax notice and five (5) day written notice to TCEQ as required
by paragraph (a) above.

The permittee shall submit an annual report to the appropriate regional office and the
Enforcement Division (MC 224) by February 15 of each year for the reporting period
of January 1 to December 31 of the previous year. The report shall be submitted on
forms prescribed by the executive director to include, but not limited to:

(2)

(b) -

(©)
(d)
(e)
®

(8

(h)

number and type of animals, whether in open confinement or housed under
roof; ‘ '

estimated total manure, sludge and wastewater generated during the reporting
period;

total wastewater land applied during the last twelve (12) months on-site at the
CAFO facility;

total manure, sludge, or wastewater transferred to other persons during the
reporting period;

total number of acres for land application under the control of the permittee
and all third party acreage;

summary of discharges of manure, sludge, or wastewater from the production
area that occurred during the reporting period including dates, times, and
approximate volume;

a statement indicating that the NMP/NUP, under which the CAFO is
operating, was developed and approved by a certified nutrient management
specialist;

a copy of the initial soil analysis for each new LMU, regardless of whether
wastewater has been applied;
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(1) soil monitoring reports of all soil samples. collected in accordance with the
requirements of this permit;
) -groundwater monitoring reports (if applicable);
(k) monitoring of leak detection systems: -and
(D.......any other information requested by the executive director, . . . .« . ...
8. The permittee shall furnish-to the appropriate regional office, the Enforcement

Division (MC 224), and the Water Quality Assessment Team (MC 150) soil testing
analysis of all soil samples within sixty (60) days of the date the samples were taken
in accordance with the requirements of this permit.

-IX. Standard Permit Conditions

A.

The permittee has a duty to comply with all permit conditions. Failure to comply with any permit condition is a
violation of the permit and statutes under which it was issned and is grounds for enforcement action, for permit
amendment, revocation or suspension, or for denial of a pelmlt renewal applxcanon or an application for a
permit for another facility. :

The permittee must apply for an amendment or renewal before the expiration of the existing permit in order to
continue a permitted activity after the expiration date of the permit. Auth01 ization to continue such activity
terminates upon the effective denial of said permit.

It is not a defense for a permittee in an enforcement action that jt would have been necessary to halt or reduce
the permitted activity to maintain compliance with the permit conditions.

The permittee shall take all reasonable steps to minimize or prevent any discharge or sludge use or disposal or
other permit violation which has a reasonable likelihood of adversely affecting human health or the
environment.

- The permittee shall at all times proper ly operate and maintain all fac1ht1es and systems of treatment and control

(and related appurtenances) installed or used by the permittee to achieve compllmce with the permit conditions.
Proper operation and maintenance also includes adequate laboratory and process controls, and appropriate
quality assurance procedures. This provision requires the operation of back-up or auxiliary facilities or similar

‘Systems only when necessary to achieve compliance with the permit-conditions.

The permittee shall furnish any information, at the request of the Executive. Director, that is necessary to
determine whether cause exists for revoking, suspending, or terminating authorization under this permit. The
requested information must be provided within a reasonable time ﬁame and in no case later than 30 days from
the date of the request.

The permittee shall give notice to the Executive Director before physlcal alterations or additions to the
permitted facility if such alterations or additions would leqmre a pex mit arnendment or result in a violation of

- per ‘mit 1Cqull ements.

Authorization from the commission is r equncd befm ¢ beginning any change in the permitted facility or activity
that would result in noncompliance with other permit requirements.

Inspection and entry shall be allowed under Texas Water Code, Chapters 26-28, Health and Safety Code,
§§361.032-361.033 and §361.037, and 40 Code of Feder al Regulatlons (CFR) §122.41(1). The statement in

" Texas Water 'Code;, §26.014 that the commission entry of a facility shall occur in' accordance with an

establishment’s rules and regulations concerning safety, internal security, and fire protection is not grounds for

denial or restriction of entry to any part of the facility, hut merely describes the commission’s duty to observe

appropriate rules and regulations during inspection.

Standard momtormg requirements

1. Samples required by this permit shall be collected and measurements shall be taken at times and in a
manner so as to be representative of the monitored discharge or activity. Samples shall be delivered to
the laboratory immediately upon collection, in accordance with any applicable analytical method and
required maximum holding time. Unless otherwise specified in this permit, test procedures for the
analysis of pollutants shall comply with procedures specified in 30 TAC §§319.11 - 319.12.

Page 26



Jim Broumley and Keith Broumley TPDES Permit No. WQ0003395000

-

z K

~ o

Measurements, tests and calculations shall be accurately accomplished in a representative manner.

2. Records of monitoring activities must include:
(a) the date, time, and place of sample or measurement;
(b) the identity of any individual who collected the sample or made the measurement;
(c) the chain-of-custody procedures used to maintained sample integrity from sample collection
to laboratory delivery; .
(d) the date and time of laboratory analysis;
(e) the identity of the individual and laboratory who performed the analysis;
H the technique or method of analysis; and
(g) the results of the analysis or measurement and quality assurance/quality control records.
3. . The permittee shall ensure that properly trained and authorized personnel monitor and sample the soil

or wastewater related to any permitted activity.

Any noncompliance other than that specified in this section, or any requlred information not submitted or

submitted incorrectly shall be reported to the executive director as promptly as possible.

A permit may be transferred only according to the provisions of 30 TAC §305.64 (relating to Transfer of

Permits) and 30 TAC §305.97 (relating to Action on Application for Transfer).

PPPs, reports, and other information requested or required by the Executive Director shall be signed in

accordance with the requirements of 30 TAC §305.128 (relating to Signatories to Reports).

A permit may be amended, suspended and re-issued, or revoked for cause. The filing of a request by the

permittee for a permit amendment, suspension and re-issuance, or termination, or a notification of planned

changes or anticipated noncompliance does not stay any permit condition.

A permit does not convey any property rights of any sort or any exclusive privilege.

Reports of compliance or noncomphance with, or any progress reports on, interim and final requirements

contained in any compliance schedule of the permit shall be submitted no later than 14 days followmv each

schedule date.

If the permittee becomes aware that he/she failed to submit any relevant facts in a permit application, or:

submitted incorrect information in an application, or in any report to the executive director, the permittee shall

promptly submit such facts or information.

The permittee is subject to administrative, civil, and criminal penalties, as applicable, under Texas Water Code,

§8§26.136,26.212, and 26.213, for violations including but not limited to the following:

1. negligently or knowingly violating Clean Water Act (CWA) §§301, 302, 306,307, 308, 318, or 405
or any condition or limitation implementing any sections in a permit issued under CWA §402, or any
requirement imposed in a pretreatment program approved under CWA §402(a)(3) or §402(b)(8);

2. falsifying, tampering with, or knowingly rendering inaccurate any monitoring device or method

required to be maintained under a permit; or

knowingly making any false statement, representation, or certification in any record or other document

submitted or required to be maintained under a permit, including monitoring reports or.reports of

compliance or noncompliance.

The permittee shall comply with all applicable rules and regulations of the commission, including 30 TAC 321,

Subchapter B.

This permit is granted on the basis of the information supplied and representations made by the permittee during

action on an application, and relying upon the accuracy and completeness of that information and those

representations. After notice and opportunity for a hearing, this permit may be modified, suspended, or
revoked, in whole or in part, in accordance with 30 TAC Chapter 305, Subchapter D, during its term for good
cause including, but not limited to, the following:

(%)

1. Violation of any terms or conditions of this permit;
2. Obtaining this permit by misrepresentation or failure to disclose fully all relevant facts; or
3. A change in any condition that requires either a temporary or permanent reduction or elimination of

the authorized discharge.
Acceptance of the permit by the person to whom it is issued constitutes acknowledgment and agreement that
such person will comply with all the terms and conditions embodied in the permit, and the rules and other orders

of the Comunission.
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V. In accordance with the Texas Water Code §26.029(b), after a public hearing, notice of which shall be given to

the permittee, the Commission may require the permittee, from time to time, for good cause, in accordance with
- applicable laws, to conform te new or additional conditions.

W. The conditionis of this' permit-are severable, and if any provision of this permlt or the application of any
provision of this:permit to any circumstances, is held invalid, the application of such provision to other
circumstances, and the remainder of this permit, shall not be affected, thereby

X. Notice of Bankruptcy.

1.

Each permittee shall notify the executive director, in.wr ltmg, immediately following the filing of a
voluntary or involuntary petition for bankruptcy under any chaptel of Title 11 (Bankruptey) of the
United States Code (11 USC) by or against:
(a) the permittee;
b) an entity (as that term is defined in | 1 USC, §101( 14)) controlling the permittee or listing the
\ ‘permit or permittee as property of the estate; or ;
(©) an affiliate (as that term is defined in 11 USC §101(2)) of the pel mittee.
This notification must indicate:"
(a) the name of the permittee;
(b) the permit number(s);

“(c) - the bankruptcy.court in which the petmon for bankruptcy was filed; and

(d) the date of filing of the petition.

X. Special Provisions
A. RCS Modifications.

1.
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The permittee shall i increase the size e of ems’cmg RCS #2 and combine current RCS #1
and RCS #2, forming new RCS #1. Existing RCS #4 will be renamed RCS #2 and

- will function as an itrigation pond. A settling basin will be constructed to remove

solids in the drainage area above RCS #3. Other components of the waste -

management system are a covered anaerobic digester, high-rate oxidation raceway,

recirculation basin, and a methane generation system. All components are necessary

to meet the total required capacity as listed on page 1 of this permit. Modifications

shall comply with Section VIL.A.3 of this permit. The table below indicates the

minimum volume allocations for the‘RCSS o
Minimum | ' eqU Actual

Treatment| | Capacity

| without

'Compliance Schedule. All RCS»rriodiﬁééﬁons and new construction 1;equil'ed by this

permit shall be completed within 180 days after the issuance date of this permit and
prior to exceeding 990 head. Upon written request to the TCEQ Regional Office, the
Executive Director may grant an extension to the 180 day requirement. However, all
modifications and construction must be completed prior to exceeding 990 head.
Once modifications of new RCS 1 and new RCS 2 are completed, and the new
settling basin is constructed, an RCS management plan will be developed to reflect
the new volumes and implemented within thirty (30) days.
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B. Future Revisions to Bosque River Total Maximum Daily Load (TMDL). The permittee is
hereby placed on notice that this permit may be amended by the Texas Commission on
Environmental Quality in order to make the terms and conditions of this permit consistent
with any revisions to the Bosque River TMDL, associated Implementation Plan, and with any
revisions to federal regulations.

C. The permittee shall submit the following records to the TCEQ Regional Office and the
Enforcement Division (MC-224) annually, in conjunction with the annual report required by
Section VIII.B.7 of this permit:

1. date of wastewater application to each LMU;

2 location of the specific LMU and the volume applied during each application event;
3. acreage of each individual crop on which wastewater is applied,

4 basis for and the total amount of nitrogen and phosphorus applied per acre to each

LMU, including sources of nutrients other than wastewater;

5. weather conditions, such as temperature, precipitation, and cloud cover, during the

land application and twenty four(24) hours before and after the land application; and

6. annual nutrient analysis for at least one(1) representative sample of manure, and
wastewater for total nitrogen, total phosphorus, and total potassium.

D.  Manure includes slurry from freestall barns, solids from open lots, settling basin solids,

digester solids, bedding, compost, feed, and other raw materials commingled with feces
and/or urine. Annual samples of each form (including sludge) are required prior to off site
land application including 3" party fields. ’
E. Slurry removed from freestall barns cannot be applied to permitted LMUs. Ifit is stored, the
storage area must be within the drainage area of an RCS, and must be large enough to
prevent overflow into settling basins and/or RCSs. Any overflow of these storage basins
shall be recorded in the PPP and notification shall be provided to the regional office within
thirty (30) days. Based on review of the information this permit may be formally amended to
require additional controls or other requirements.
The permittee is prohibited from land application of manure and sludge on permitted LMUs.
The table below describes the buffers that the permittee is required to install and maintain
according to the NRCS practice standards in the referenced code. The map in Attachment B
specifically describes the location and distance requirements for all buffers. Changes in land
~ use can result in changes in buffer requirements. All buffers in LMUSs will be completed and
compliant with NRCS Code standards upon issuance of this permit. No application of
wastewater can take place on an LMU unless buffer requirements are met.

Q=

Vegatative | Additional Buffer Setback
LMU# Land Use Buffer setback| NRCS Code 393 Filter
(feet) Strip flow length (feet)
1 Tifton Bermudagrass 100 24
1a Tifton Bermudagrass 0 0
2 Coastal Bermudagrass 100 24
3 Hybrid Bermudagrass 100 24
4 Hybrid Bermudagrass 100 24
5 Hybrid Bermudagrass 100 24
6 |Common Bermudagrass 100 4 24
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H.

K.

- There will be no grazing of livestock on the LMUs for this CAFO unless the NMP is

amended to reflect grazing and the grazing practices mentioned in NRCS Practice Code 393,

Filter Strip, are implemented to protect buffers.

The sludge volume in all RCSs will be measured. and lecorded an. the PPP ‘as necessary,
but at'least annually beginning in year three (3) of the permll Sludge will be removed when

it exceeds the volume allocated.

All runoff from silage, commodity, and hay storage outside: the RCS dramage area will be
contained. Appropriate provisions for that containment will be stated in the PPP upon

‘issuance ‘of the permit. This permit does not* authorize any' discharge from the silage,

commodity, or hay storage areas located -outside the drainage area of the RCSs.

- The permittee shall install an underdrain leak detection system for the synthetically-lined

oxidation pond and monitor on a monthly basis. Any accumulated water noted in the
under drain'leak detection system shall be sampled and analyzed, at a minimum, for fecal

" coliform, nitrate (as nitrogen); ammonia nitrogen (as nitrogen), total phosphorus, and

total dissolved solids. The observation of the water in the:leak detection system, the
estimated volume of the water, as well as data related to sampling and analysis, shall be

* recorded in the PPP and notification shall be provided to the regional office within 30
- days. The recirculation basin and anaerobic digester shall be certified in accordance W1ﬂ1

30 TAC §321.38(g)(3). :

The waste calculations for the facility are based on matule Jersey COWS w1th an average
weiglhit of 950 pounds. The permittee shall obtaln a major amendment before changing the
breed of any confined cattle.

Calculations for RCS 3 are based on a proposed freestall barn ‘using dry or vacuum scrape for

- manure removal. The permlttee shall obtain a permlt amendment - prror to a change in the

manure removal system. : : :
The permittee shall obtain a major amendmen‘c prior to dlscontmumg use. of the digester

- system.

Storage of slurry removed fr om freestall barns must be stored w1th1n the dramage area of an
RCS; and the storage area must be large enough to prevent overflow into settling basins
and/or RCSs. Any overflow. of these storage basins shall be recorded in the PPP and

" notification shall be provided to the regional office within 30 days. Based on review of the
‘information this permit may be formally amended to require additional controls or other

requirements.
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ATTACHMENT A
SITE MAP

PROPERTY
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500-FT RADIUS
FROM PROPERTY

1w\ 150—FTX
BUFFER X

MU _Zia 1 i
. A\ \‘

" 51 ACRES
(UNDER PIVOT) . \}\,\
- \ -

/(8. ACRES

o\
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\> LMU 42
\) 27.5 ACRES

!
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*NOTE: BUFFER ZONE BASED ON 100-FT MINIMUM
PLUS NRCS CODE 383, APPENDIX 3 DISTANCE.
BUFFERS AND LMU BOUNDARIES APPROVED BY TCEQ

ON APRIL 19, 2006.

"B o SOURCE: TOPQ! NATIONAL GEOGRAPHIC SEAMLESS
— TOPOGRAPHIC MAPS, 2001. FIELDS MAPPED BY EAE
SRS USING AGGPS, 2004,

Envirc-Ag Engineering, Inc.

BROUMLEY DAIRY PROPOSED SITE MAP o
ENGINEERING CONSULTANTS
HICQO, TEXAS FIGURE 4.3 702 QUAIL GREEK DRIVE
AMARILLD, TEXAS 78124

TEL (B0S) 353-8123 FAY (B08) 3534132
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Jim Broumley and Keith Broumley TPDES Permit No. WQ0003395000

ATTACHMENT B
LAND APPLICATION A

:. -Z/'-"'"E"J" i 0

AV N AT Ay
B T
Wi

23
et

[ ]LMUs

[~ Property Boundary
Buffers - 124 ft
Existing RCSs
Waterways

Base Map: 2004 USDA Aerial Photograph - Hamilton County.

Notes:

1. Waterways and county road have 124t buffer as shown.

o Interior roads are flat, two-track roads or driveways and have no adjacent ditches.
2 Abandoned railroad grade in LMU 1 is actively farmed - no adjacent ditches.

4. No land application proposed in north part of property, adjacent to the highway.

5 Pond shown on USGS map north of RCS #3 is no longer in service

and will be filled in.

6. No buffers necessary on Arena and plowed field.

7 Intermittent creek off-site to west of LMU 5 is >124 ft from property boundary.

i

£ Cimiira 40 A Approved with
i £ Figure 10.1 changes, 4/19/2006
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— Rivers
Roads

Broumley Bairy

TPDES Permit No. WQ0003395000

ATTACHMENT C
VICINITY MAP
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BROUMLEY DAIRY
HICO, TEXAS
HAMILTON COUNTY
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FIGURE 4.1
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TPDES PERMIT NO. WQ0003395000 ‘
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TEXAS COMMISSION CHEF CLERKS OFFICE
ENVIRONMENTAL QUALITY

APPLICATION BY
JIM BROUMLEY AND KEITH
BROUMLEY, DBA BROUMLEY
DAIRY

LoD LN LN LN

EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT

The Executive Director (ED) of the Texas Commission on Environmental Quality (TCEQ or

Commission) files this Response to Public Comment on the preliminary decision by the ED to
“approve the application of Jim Broumley and Keith Broumley, dba Broumley Dairy (Applicant) fora -~

major amendment of its existing Concentrated Animal Feeding Operation (CAFO) Texas Pollutant
Discharge Elimination System (TPDES) permit no. WQ0003395000. Asrequired by Title 30 of the
Texas Administrative Code (30 TAC) Section (§) 55.156, before a permit is issued, the ED prepares
aresponse to all timely, relevant and material, or significant public comments. 'The Office of the
Chief Clerk received timely public comments from the City of Waco, represented by Brown
McCarroll L.L.P. (Waco), and Doug and Linda Anderson. The Office of the Chief Clerk also
received timely public comment in support of the issuing the major amendment to this permit from

John Cowan, the Texas Association of Dairies, the Dairy Farmers of America, and Mac Rickels.

This response addresses all such timely public comments received, whether or not withdrawn.
If you need more information about this permit application or the wastewater permitting process,
please call the TCEQ Office of Public Assistance at 1-800-687-4040. General information about the
TCEQ can be found at our website at www.tceq.state.tx.us.

BACKGROUND

Description of Facility

The Applicant has applied for a major amendment to their CAFO individual permit that would
allow it to expand its dairy head capacity from 990 head (Holstein cows) to 1499 total head (Jersey
cows) of which 1,100 head are milking cows, with no increase in waste production from the previous
permit due to the smaller milking breed. The major amendment also requests a decrease in Land
- Management Units (LMUs) from 434 acres to 229.5 acres. The facility consists of three retention
control structures (RCSs) working in conjunction with an anaerobic digester system and LMUs. The
facility is located on the west side of county Road 240, approximately one mile south of the
intersection of County Road 240 and State Highway 6, east of the city of Hico in Hamilton County, .
Texas. The facility is located in the drainage area of the North Bosque River in Segment No. 1226 of
the Brazos River Basin.



i j“\ A Procedural Background

v .-m’us* w'hm]m } 3\3

The permit application ‘was received on J anuary 27, 2004 ‘and déclared adrhinistratively
complete on July 7, 2006. The Notice of Receipt and Intent to Obtain a Water Quality Permit was
published in the Hico News Review on November 9, 2006. TCEQ staff completed a technical review
of the application and prepared a draft permit. The Notice of Application and Preliminary Decision
for a Water Quality Permit was pubhshed in the Hico News Review on August 9, 2007. The public
comment petiod ended on September 10, 2007 This‘application is subject to House Blll 801, 76th

. Legislature, 1999.

COMMENTS AND RESPONSES

B e T TR
Comment 1:

Waco comments that the dairy is.a "new source" as defined by Title 40 of the Code of Federal
Regulations (40 CFR) § 122.2 and as tequired by 30 TAC § 305.2(23). Therefore, the dairy should
be classified as a "new source" subjecting it to the review required by 40 CFR § 122.2(i). Waco
commients that because dairy is a "new source" it requires TCEQ to do a load allocation to determine
ifthere is sufficient lodd allocations remain for discharges from this dairy. Waco comiments that this
has not beén done and that most significantly Footnote 2 in Table 1.of Mr, Cooke's EPA letter of
12/31/01 to TCEQ ED Jeff Saitas states the TMDLs "did tiot include any allocation whatsoever for
dlscharges from the CAF O lagoons

Response 1:

40 CFR §§ 122 4(a) and (d) pr oh1b1t issuing a permit if the cond1t1ons of the permit do not provide
for compliance with the Clean Water Act (CWA) and when the imposition of conditions cannot
insure compliance with the applicable water quality requirements. 40 CFR § 122.4(i) also prohibits
issuance of a permit to a "new source” if the discharge from its construction or operation will cause
or contribute to the violation of water quality standards. The ED does not find that the draft permit
Violates these provisions

“New source is deﬁned in the federal rules at 40 CFR § 122.2. The deﬁmtlon states that a “new
source” is: : - : , . o

'Any‘ building structure, facility, or installation from which there is or may be a discharge of -

pollutants, the construction of which commenced: (A) after promulgation of standards of
- perforiance under CWA, § 306, or (B) after proposal of standards of.performance in

accordance with CWA, § 306, which are applicable to such source, but only if the standards
~ are promulgated in accordance with § 306 within 120 days of their proposal.



According to 40 CFR § 122. 29(b) an applicant is a “new source” if it meets the above definition
and meets the following criteria:

(1) It is constructed at a site where no other source is located;

(i1) It totally replaces the process or production equipment that causes the discharge of
pollutants at an existing source; or

(iii)  Tts processes are substantially independent of an existing source at the same site (In
making this determination, factors to consider include to the extent the new facility is
integrated with the existing facility and to the extent the new facility is engaged in the
same general activity as the existing source).

The Applicant is seeking an expansion of an existing dairy along with the expansion of RCS
capacity. The Applicant is iot proposing to replace the existing process. The expansion of the RCSs
to meet the new 2004 CAFO rule requirements does not meet any of the criteria outlined in 40 CFR

§ 122.29(b), but simply expands an existing part of the facility. The dairy. expansmn would be o

integrated with the existing facility. Therefore, the facility is not a new source.
Comment 2: \//

Waco comments that there has not been a demonstration that there is sufficient remaining TMDL
pollutant load allocations of phosphorus discharged from the CAFO or that existing dischargers are
subject to compliance schedules. Waco states that the general load allocation for phosphorus
discharges performed by TCEQ in the two Total Maximum Daily Loads (TMDLSs) did not include
any allocation whatsoever for discharges from CAFO wastewater lagoons.

Response 2:

The ED disagrees that load allocations for discharges from CAFO wastewater lagoons were
excluded. Page 7 of the TMDL I-Plan specifically addressed this issue as follows: "All loadings that
emanated from any aspect of a dairy operation during the monitored period were addressed in the
analyses as WATFs, although it is probable that some amount of loading actually originated from
authorized or unauthorized 'point source' discharges from retention structures. "! Furthermore, CAFO
loads are not amenable to simple total daily allocatlons of the type that are often applied to
contmuous point source discharges.

TCEQ established rules to implement the TMDL I-Plan and the draft permit is consistent with those
rules. TCEQ rules and permit requirements are consistent with or more stringent than the federal
rules and national guidance. TCEQ has performed TMDL evaluations sufficient to satisfy federal
requirements and to justify implementing the new CAFO regulations. The draft permit is consistent
with the Bosque TMDL, TMDL I-Plan, and CAFO rules in 30 TAC, Chapter 321. The draft permit
for the Applicant was approved by EPA on September 25, 2007.

1 WAFs stand for waste application fields.



Comment 3:

Waco comments that issuing the draft permit undercuts the following key modeling assumptions for
the TMDLs for phosphorus on SegmentS‘ 1226 and 1255 of the North Bosque River.
~ A) 40,450 dairy cows in the watershed; ;

B) 50% of solid manure from 40,450 dairy cows would be removed frorn the watershed;
~ C) Phosphorus in the diet of permitted cows would be limited to 0.4%,;

D) Wasite application on-existing ﬁelds would be 11m1ted 50 that phosphorus never exceeds

200 parts per million (ppm);

~ E) Waste application rates would be limited to the phosphorus needs of the crop; and
" F) Im‘ual phosphorus on new ﬁelds would be 60 ppm and could not exceed that level.:

N;,_”Response 3A Cows in the Wat‘ 1ed o oo PO

The North Bosque Riveét TMDL for phosph01 us is based onnarrative water quahty criteria dnd uses
BMPs to protect water quality. The TMDL does not limit the number of dairy cows in the
watershed. However, permits that are issued must be consistent with the TMDL. ‘

The Applicant w1ll be required to constr uct RCSS that are des1 gned to hold a 25-year, 10-dayrainfall

‘event. This will increasé the RCS oapaelty by approximately 60% over the previous standard in
eatlier versions of the CAFO rulés! It is also anticipated the loading will be reduced due to the
emphasis the new CAFO rules place on phosphorus levels in s01l apphca’uon areas.

An adaptive management approach is an appropriate means to manage phosphorus loading in the
Bosque. The TMDL Implementation Plan (TMDL I-Plan) emphasized this approach to achieve the
phosphorus reductions targeted in the TMDL. The CAFO rules in 30 TAC Chapter 321 reflect the
necessary adJustmen‘cs to management practices necessary to, over trme reach the TMDL tar get
Accordmgly, the TMDL is niot directly tied to the number of animals permitted in the watershed. Tt
is instead tied to BMPs, 1nclud1ng the land apphcatlon ofthe nutrlents cons1stent wilh management
pr aetlees that ensure approprlate utrlrzatlon by the crops. ‘ ‘ -

The model used in the TMDL demonstrated that ‘watet quality conditions would improve

significantly even with many more dairy cattle in the watershed if management practices were
~ improved. Thenew CAFO rules incorporated more stringent management practices in the watershed
in ordet to address phosphorus loading. Regardless of the number of dan'y cattle, the 1n-st1 ¢am water
' quahty goals remain as they were established in the TMDL

The TMDL I- Plan recognizes that new dairies may begin operatmg or eXlstlng dairies may eXpand
1n the watershed.” New or expanding 0pe1at1ons are required to meet all the new managemenl

2 See "An Implementation Plan for Soluble Reactive Phosphorus in the North Bosque Watershed," December, 2002,
page 26: "New or expanding dairy CAFOs will be required to demonstrate through the application process that they
will operate under the nutrient management practices as stipulated in Chapter 321 rules pertinent to a major sole
source impairment zone." (Emphasis added.)
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practices found in the Chapter 321, Subchapter B CAFO rules, which were approved by EPA as
meeting all federal requirements for the protection of water quality. The focus of the rules was to
reduce nutrient loading by requiring BMPs designed to significantly decrease the potential for
~discharges. Special provisions applicable to the North Bosque watershed that were not in the
previous version of the CAFO rules were designed and adopted to specifically address the TMDL
requirements to reduce phosphorus loadings. The operational and management strategies in the rules
and draft permit are designed to reduce nutrient loading and be consistent with the North Bosque
River TMDL.

Response 3B — 50% Removal of Solid Manure from the Watershed:
The North Bosque TMDL has a goal of a 50% reduction in instream loading. The TMDL and

TMDL I-Plan address growth of CAFOs through BMPs designed to decrease loading, not by capping
the number of head or acres of land. Neither the TCEQ rules nor the TMDL I-Plan requires a 50%

“haul-out of collectible manure- New or existing CAFOs who seck to add head in the watershed are: . .

given five options for dealing with 100% of the collectible manure. The options are found in TWC §
26.503(b)(2) and are:

(A) . Disposed of or used outside of the watershed,

(B)  Delivered to a composting fac1hty approved by the ED;

(C)  Applied as directed by the commission to a waste application ﬂeld owned or
controlled by the owner of the CAFO if the field is not a historical waste application

- field;
(D)  Put to another beneficial use approved by the ED; or
(E)  Applied to a historical waste application field that is owned or operated by the owner

or operator of the CAFO only if:

(1) Results of representative composite soil sampling conducted at the waste
application field and filed with the commission show that the waste
application field contains 200 or fewer ppm of extractable phosphorus; or

(i1) The manure is applied with commission approval, in accordance with a
detailed nutrient utilization plan approved by the commission that is
developed by: '

(a) An employee of the United States Department of Agnculture ]
* Natural Resources Conservation Service;
. (b) A nutrient management specialist certified by the United States
Department of Agriculture’s Natural Resources Conservation Service;
(c) The State Soil and Water Conversation Board;
(d) The Texas Agricultural Extension Service;

(e) An agronomist or soil scientist on the full-time staff of an
accredited university located in the state; or

® A professional agronomist or soil scientist certified by the American
Society of Agronomy.



_,.one aspect of that pIanmn‘

The nutrient management plan (NMP) submltted with the apphoatlon reflécts that the present intent
of the Applicant is to route manure off-sife. However, the other disposal methods allowed by TWC
§ 26. 503(b)(2) remain avallable to the Apphcant subject to mod1ﬁcat10n of thelr NMP o

Response 3C Phosphox us- lelt ln Dlet to 0 4%

The TMDL 1-Plan states that dairy operators w111 receive tr ammg related to dlet control but does not
mandate lower phosphorus content in feed. There is no TCEQ rule related to requiring reduced
phosphorus content in feed rations. The nutrient content in the annual wastewater and manure
samples should reflect the Apphoant s efforts to lower phosphorus content in feed rations if the
Appho,antn pursues thls BMP in an effort jco manage nutrlents '

The Apphoant is requn ed to 1mp1ement a cornp1 chensive nutnent management plan (CNMP) and

PR

Response 3D — Limiting Applic;ation so that Phosphorus Never Exceeds 200 p‘pm: |

"TCEQ established rules to implement the TMDL I-Plan and the draft permit is consistent with those

rules. Neither the rules nor the TMDL I—Plan cap phosphorus at 200 ppm on LMUs. The model
used in development of the TMDL did not provide that soil test phosphorous levels on application
fields remain at ot below 200 ppm. Predicted soil concentrations after the 39 years of application
that were simulated by the TMDL model were not specifically considered in discussions or in
developmcnt of the TMDL. The draft penmt 1equlres 1mplementat1on of an NMP. WhenTMUs test
in excess of 200 ppm of phosphorus, the Applicant miust also implement a nutrient utilization plan
\G\IUP) spe01ﬁc to those LMUs that takes mto consideration the phosphm us crop removal rate.

Respohse 3E_— Application Limited to the Phosphorﬂs Needs of the Crop:

The model used for the TMDL 31mulated land apphcauon 1ates at the “phosphorus agronomic rate”
recommended by U.S. Department of Agriculture and others. Recommended agronomic rates
account for some soil storage of phosphorus and may not be identical to the crop phosphorus “need
only” application rate. The NMP provided by the Apphcant addlesses application limitations based
on the agronomic needs of the c1op. 'If phosphorus levels rise hoyond 200 ppm on LMUs, a NUP
must be 1mplomonted that will require phosphorus application based on crop removal levels, rather
than on the' agronolmc needs of the crop. This is conmstent w1th the TCEQ CAFO rules.

Response 3T — Phosphorus on New Fields Would Not Exceed 60 ppm:

The TMDL model assumed that iew waste application fields began at soil concentrations of 60 ppm
for phosphorus as an estimate of typical conditions across the North Bosque watershed. The model
did not limit application to the new waste application fields to keep soil phosphorus at or below 60
ppm and was not able to do so because of model code limitations. Soil concentrations in the
simulated new waste application fields would have been something different than 60 ppm after the

6
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39 years of application simulated by the TMDL model, but that was not specifically considered
during development of the TMDL. The TMDL is based on meeting in-stream water quality criteria,
not soil concentrations.

Comment 4:

7

Waco comments that contrary to the TMDL, the draft permit discourages the composting or
exporting of dairy waste outside the watershed and notes that the basic goal of the TMDL strategy is
to remove from the North Bosque watershed approximately 50% of the manure produced by the
dairies. Waco also comments that the expanded use of third party fields with little control of nutrient
application encourages dairies to avoid exporting of waste.

Response 4:

.. The permit is consistent with the TCEQ rule requirements for-allowing the Applicant to use.third

party fields. Composting is one of the options available to the Applicant for handling its waste.
Sludge may be beneficially utilized by land application to third party fields in accordance with
Section VILA.8.(e)(5) of the permit. Alternatively, Section VILA.5.(a)(7) of the permit allows
manure and sludge to be disposed by the following methods:

1 Delivery to a composting facility authorized by the ED;

2) Delivery to a permitted landfill located outside of the major sole source
impairment zone, subject to the requirements of commission rules relating to
industrial solid waste;

3) Beneficial use outside of the major sole source impairment zone; or

4) Put to another beneficial use approved by the executive director.

Also, the rules and the draft permit cap land application on third party fields when they reach 200
ppm of phosphorus, which is consistent with the rule. The draft permit also sets a tiered application
rate based on soil test results consistent with the NRCS Practice Standard Code 590.

Comment 5:

Waco comments that the ED has provided no technical justification for asserting that the measures
recited in the draft permit will attain the water quality standards for phosphorus and implement the
TMDLs. : "

Response 5: v v

The ED disagrees with this comment. TCEQ rules and provisions in the draft permit contain control
actions and management measures to address the goals of the TMDL. TCEQ conducts in-stream
monitoring to monitor loading in the North Bosque and the issuance of CAFO dairy permits under
the new rules will provide for additional protection in order to meet the goals of the TMDL.



The TMDL I-Plan recognizes that an adaptive management approach is an appropriate means to
manage phosphorus load to the stream. The TMDL I-Plan emphasizes this approach to achieve the
phosphorus reductions targeted in the TMDL. Adaptive management envisions adjustment of BMPs
over time as necessary to reach this target. The TMDL anticipated that, to control loading to the
stream, dairy CAFO permittees would implement those BMPs that best addressed ‘site-specific
conditions. -Accordingly, the TMDL is not directly tied to the number of animals permitted in the
‘watershed; it is instead tied to the amount of nutrients that may be land applled cons1s1,ent with
BMPS that ensure appropnate agricultural utilization of nutrients. o

'Th‘e‘ TMDL ‘I—Pl’an also 'included a recommendation that the CAFO rulemaking consider more
stringent requirements for RCSs, in order to reduce overflows from RCSs. Inresponse, the CAFO
rules adopted in July, 2004 included the following requirements consistent with the TMDL InPlan to
help manage the phosphorus load in the stream:

R e RCSS miist b désighed” 10 contaln the Volume assoc1ated With 525 year/lO day'”
o rainfall event; ‘ o :
2." A permanent marker, gradudted in-one foot increments ﬁom the maximum sludge
- accumulation volume to the top of the spillway must be installed;
3. A RCS management plan detailing procedures for proper oper: ation and manageiont

of wastewater levels based on design and assumptlons of monthly expected operatmg
levels must be developed; = g '

4. Daily monitoring records of wastewater levels must be conducted
5. Notification of TCEQ of discharges within one hour of discovery;
6. Discharge sample analyses must be submitted to the TCEQ; and
7. A report of discharges must be submitted to the TCEQ regional office, documenting
that overflows from cumulative rainfall events were beyond the Applicant's contwl

Comment 6:

Waco comments that the ED has failed to make eny best professional judgment (BPJ) determination
that the best conventional control technology (BCT) standards for the control of pathogens have been
met by the limitations imposed on the Applicant as required by the Waterkeeper’case.

Response 6:

The requirements in the draft permit satisfy this requirement because the North Bosque River
TMDLs are intended to achieve significant reductions in the annual average concentrations and total
annual loading of soluble phosphorus in the river. The TMDLs are designed to do this by focusing
- on controlling soluble phosphorus loading and stream concentrations to obtain and protect
designated uses. The management measures for controlling phosphorus foading will also have some
corollary effect on 1educmg pathogen and bacteria loading, since non-point source hutrient and
pathogen loads largely originate from the same sites and materials and are transported via the same

3 WdterkeeperAlliance, Inc. v. Environmental Protection Agency, 399 F.3d 486 (2™ Cir. 2005).
8



processes and pathways. Other provisions in the rules and draft permit directed at reducing and
minimizing all pollutants, including pathogens and bacteria, that are potential constituents of animal
wastes include:

1. Requiring a larger RCS with capacity to contain a designed 25-year, 10-day rainfall
event (approximately 60% larger than required to contain the 25-year, 24-hour
rainfall event);

2. Establishing an RCS management plan;

3. Controlling runoff from manure piles by covering, berming, or requiring that they
drain into an RCS;

4. - Setting additional minimum buffer distances between land application units and
surface water in the state;

5. Prohibiting nighttime land application between 12 am. and 4 a.m.; and

o)

Requiring a NMP that uses nhnqphnmq transport (‘(mmderahons to determine
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allowable applications of nutrients. The P-Index approach reduces allowable= ..o

application of nutrients to levels that are appropriate for reducing and minimizing all
pollutants that are constituents of animal wastes.

Additionally, 40 CFR § 122.43(k)(3) allows states to use BMPs to control or abate discharges “when
numeric effluent limitations are infeasible.” In the case of North Bosque dairies, they are only
authorized to discharge in the event of a chronic or catastrophic rainfall event that exceeds the 25-
year, 10-day storm event. If a discharge event occurs, the amount of rainfall involved and any
resulting discharge will be highly variable both in volume and concentration of waste. Discharges
from chronic or catastrophic rainfall events are not comparable to the continuous discharges from
miunicipal wastewater treatment plants or industrial facilities.

In the regulation of CAFOs, it is infeasible to develop and apply numeric limitations to infrequent,
highly variable potential discharges that may occur at CAFOs. The Waterkeeper case found that the
NMPs developed by applicants were the equivalent of effluent limitations. However, the
Waterkeeper court did not find that BMPs could not substitute for numeric effluent limitations in the -
regulation of CAFOs.

Comment 7: "

_ Waco comments that third party fields planned by use of the Apphcant are not identified and should
be regulated as LMUs.

Response 7:
TWC §26.503 provides for disposal practices for dairy CAFOs, which include allowing manure to

be put to other beneficial uses, such as land application on third party fields. 30 TAC §321.42(j)(3)
was specifically worded to reflect that “LMUs are not associated with third party fields.” The

4 29 TexReg 6652, 6658 (July 9, 2004).



CAFO operator does not control the third 'péirty fields under contract with the CAFO. Application on
third party fields is optional and represents “excess capacity to provide for more sotind waste
management by existing dairy CAFOs.”® Even though an applicant does not cortrol third party
fields, the 1ules provide that an applicant is responsible for any non-compliance with the permit or
TCEQ tules on such fields. Additionally, third party fields have a 200 ppm cap on phosphorus.
Orice a third party field' contains phosphorus at 200 ppmi or greater, land application must cease.
Rates of application are set based on annual soil test levels as long as they are below 200 ppm.

Comment 8: , o : J
Waco states that the federal court in the Waterkeeper case determined that NMPs are the equivalent

-of effluent limitations. Therefore, NMPs should be reviewed by the permitting authority, included in
the pemnt and made available to the public before the permit is issued. Waco comments that this

e reasomng should extend to other site specific technical plans and documented demonstl ations of the, .

e ethods by ‘which the dlseharge of pollutants will be controlled &t CAFOS petiitted by TCEQ, i =

flncludlng CNMPs; NUPs RCS management plans and pollutlon p1 evention plans (PPPs).
Response 8:

Waterkeeper states that if the NMP is not included in permits the public is deprived of the right to
assist in development, revision, and enforcement of an effluent lithitation. EPA has established nine
critical elements'to be considered as part of the NMP. Included with the permit application is a table
that lists the nine elements and the location of those elements in the file reviewed by the ED and
made available to the public. The ED requires North Bosque daities to submit their NMP with their
petmit applications and the NMP was technically reviewed and available to the public.

A CNMP is not required by the CW A and is not addressed in the Water/ceeper case. TCEQ rules at
30 TAC § 321.42(s) require all dairy CAFOs ii a major sole-source impairment zone to operate .
‘under a CNMP approved by the Texas State Soil and Water Coriservation Board, Bosque dairy
permits required implementation of the CNMP by December 31, 2006, and the Applicant is required
to maintain a copy of the CNMP as part of their PPP. However the rules do ot require the
submission of the CNMP to TCEQ and the review of that document is not part of the CAFO
permitting process. Furthermore, the CNMPs are confidential under state law as part of the local soil
and water conservation district’s files unless the Applicant chooses to make the information available
to the public. However, most of the information- contained in ‘the CNMP is part of the permit
technical information packet and available in that form to the public. ‘

NUPs are NMPs that utilizes a crop removal application rate. However, NUPs are not required'until
annual testing of LMUSs indicates phosphorus in excess of 200 ppm. Based on the statute and rule,
the NUP is niot considered part of the permit, but may be changed to address changing conditions.
TWC § 26.504 requires testing every 12 months to determine whether phosphorus levels exceed 200
ppm. Reaching the 200 ppm level triggers the requirement to develop and implement a NUP. TWC

5 Id. at 6692.
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§ 26.504(c) states “the operator shall file with the commission a new or amended nutrient utilization
plan with a phosphorus reduction component. . . . . ” The statute does not require the NUP to be a
part of the permit or permit application. 30 TAC § 321.40 tracks the statute, but also states that land
application can begin under a NUP 30 days after the NUP is filed with the ED, unless the ED has
returned the NUP for not meeting rule requirements. This requirement is also an indication that the
NUP is not intended to be part of the permit.

The draft permit and CAFO rules at 30 TAC § 321.42(g) require that the Applicant implement an
RCS management plan and maintain a copy in the PPP. TCEQ rules do not require review of RCS
management plans prior to issuing the permit. The RCS management plan must establish expected
end of the month water storage volumes for each RCS. These maximum levels are based on the
design assumptions used to determine the required size of the RCSs. This plan assures that the
Applicant will maintain wastewater volumes within the design capacity of the structures. The
Applicant must document and provide an explanation for all occasions when the water level exceeds

" the expected end of the month storage volumes. By maintaining the wastewater level at or below the -~ ... .

expected monthly volume, the RCS will be less likely to encroach into the volume reserved for the
design rainfall event and/or discharge during smaller rainfall events. This has resulted in an
increased operating volume in the RCSs. The operating volume in RCS #1 is 49.24 acre-feet. The
operating volume for RCS #2 is 18.14 acre-feet and 9.40 acre-feet for RCS #3. Until the actual
expansion of the RCS system is completed and volumes certified, the RCS management plan cannot
be completed and implemented; and that expansion cannot take place until after the permitis issued.

The draft permit lists the requirements for what to include in the PPP. The Applicant is required to
have documentation for all of the following as part of their PPP: Copy of the CNMP, NMP, NUP (if
required), RCS liner certifications, the RCS operation and management plan; and the capacity of
cach RCS, as certified by a licensed Texas professional engineer. The draft permit specifically
allows the Applicant to amend the PPP and lists specific instances when it must be amended. One of
those instances being within 90 days of receiving written notification from the ED that the plan does
not meet permit requirements.

The PPP is not part of the permit review process, but the information contained in the application,
technical information packet, and the NMP make up the core content of the PPP. The other items
contained in the PPP are not subject to TCEQ review except during site investigations.

Comment 9:

Waco comments that the application fails to account for management of all phosphorus production.
Response 9: |

Itis projected that 1,499 cows will generate 246 Ibs. of phosphorus per day. The calculation is based
on a book value for phosphorus production by dairy cows developed by the American Society of

Agricultural and Biological Engineers. It is part of a set of data intended for use in designing
facilities to accommodate actual waste production. As long as the phosphorus being land applied or
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hauled- out is accounted for as required undetr TCEQ rules an accoumilng to reﬂect What remains in
the CAFO ploductlon area 1s not neceSsary : , '
The NRCS 590 Standnrd doés not require that all LMUs be limited to the phosphoms temoval rate'of
application. " If the soil ‘test levels' for: phosphorus are below 200 ppm, the 'crop nitrogen
recommendation or some multiple of the crop phosphorus re¢ommendation is the allowable rate.
Only when the soil test levels exceed 200 ppm is the cr op phosphorus 1em0va1 rate of apphcatlon a
' requlrement : "

Commenth: \\ P " . 1‘ R T E I RS S TR

Waco comments that the Applicant has failed to use the correct CN valuesto calculatc runoffin pen
areas and notes d1s01 epancies in the CN Values in different parts of the apphcatlon

Pen areas, as referred to in' Section 5.3 of 'the perimit application, are the typical denuded and
 trampled areas seen as open lots on many CAFOs. ‘A runoff curve nurnber (CN) 6f 90'is typlcally
used to estimate the runoff from such areas. The calf pen area shown on the runoff control map is
not typ1ca1 but is a grassed area where calves are kept. Tt is typical of areas refereed to as “Adjacent
Areas” in runoff calculations. A CN of 85 is used in the calculation of runoff from this area. This
value is on the high range of CN numbers used for adjacent areas. It is on the high range because it
is reflective of the calf hutches present in the area. A CN of 85is acceptable for the area and results
in a conservative estlmate of runoff from the ar ea ' et

Comm'enf 11:

Waco comments that the design of the facility allows uncontaminated storm water to enter the RCSs.
Waco notes that 30 TAC § 321.38(e)(1) states that the design of a control facility must include
measures to minimize the entry of uncontaminated runoff into the RCSs. \/
Response 11:

30TAC§321.3 8(e)(1) states that: “The design of a control facility shall include measures that will
be used to minimize entry of uncontaminated runoff into RCSs." It does not prohibit the entiy of

uncontaminated runoff. It is appropriate to minimize the amount of runoff entering the system but
not a requirement to eliminate it completely.

Comment 12:
Waco questions the calculation of runoff amounts in the water balance. Waco contends: that

assumptions in the water balance are flawed and that the entire water bal ance concept needs to be re-
exammed and a mote realistic appxoach developed SR
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Response 12:

30 TAC § 321.38(e)(3) requires that RCS designs be based on certain technical standards developed -
by NRCS or others. The 30-day runoff curve number was originally utilized by NRCS as part of
reservoir operation studies (described in Texas Engineering Technical Note No. 210-18-TX3, dated
March, 1983).

Since the early 1990s, the 30-day runoff curve number has been applied by NRCS engineers at the
state and national levels to predict average monthly runoff for use in the design of animal waste
RCSs. Currently, the 30-day runoff curve number is applied in software developed and used for that
purpose by NRCS in Texas and across the nation. The application of the 30-day runoff curve number
is an accepted engineering practice for predicting average monthly runoff from the average monthly
precipitation.

. The application of the 30-day runoff curve number to this permit is appropiiate for the purpose of
predicting the average monthly runoff from the RCS drainage area and the average monthly runoff
from the application fields in the water balance calculations. Use of a one-day curve number for
runoff from the application fields could result in a smaller volume requirement for RCSs.

The 25-year, 10-day storm runoff amount used in the application to calculate runoff is based on a'1-
day runoff curve number, not using the 30-day runoff curve amount.

Comment 13:

Waco comments that conflicts between the water balance and the recharge feature certification
(RFC) have not been resolved. Waco notes that the water balance estimates only 58.5% of rainfall
on the pens and 18.0% of the rainfall on the adjacent areas run into the RCS leaving 41.5% and
82.0%, respectively, to migrate to the subsurface. According to Waco, this contradicts the RFC,
which states there is limited infiltration. Waco contends that both of these positions cannot be true.

Response 13:

The runoff curve numbers used to compute runoff into the RCS from the pens and adjacent areasin . -

the water balance are conservative numbers and represent runoff from soils with low infiltration rates
and low rates of water transmission. These numbers accurately reflect the characteristics of the soils
above the RCS. The rainfall/runoffprocess involves more than the runoff limited absorption by soil
and percolation to groundwater. Processes such as retention by the drainage area and evaporation
play major roles in the process. These factors are all accounted for in the runoff curve number
approach to estimating runoff. ‘ '

A certain minimal amount of rainfall must fall in each rainfall event for any runoff to occur. This
minimal amount, normally termed the “initial abstraction,” is absorbed by the ground surface until
the surface becomes saturated enough for runoff to begin. The initial abstraction rate is affected by
the characteristics of the surface (vegetation or lack thereof, soil type, etc.). After runoffbegins, only

13



a portion of the rainfall will become runoff. The portion of rainfall that becomes runioff ig affected
by the same conditions that affect the initial abstraction (vegetative conditions and soil type). The
runoff curve number is reflective of thiese conditions. Some rainfall events will produce no runoff
jbecause the rarnfaH amount is less than the 1n1t1a1 abstract10n R e e

For a CN of 90, the initial abstraction rate of a 1ai11f'111 event that will produce runoff was calculated
to be 0.6 inches or greater. The calculations in the water balance for this facility are based on the
average monthly rainfall in the area of the facility. For example, the January morithly average is1.9
inches of rainfall. Based on the average rainfall and the selected runoff curve numbers, the monthly
amount of rainfall runoff is computed-to be 0.4 inches or approximately 20% of the monthly rainfall.

For May, the average monthly rainfall amount is 4.2 inchés. However, the initial abstraction rate
remains 0.6 inches. Therefore, the calculated runoff for May is 2.0 inches or 48% of the monthly
rainfall.

rainfall that -does not runoff does not necessarily reach ‘groundwater. For example, a 0.25 inch
rainfall event in July is unlikely to produoe either runoff or the recharge of groundwater: Based on
the ED's review, there is no evidence that the water balance and the RFC do not accurately reflect
condrtrons at the facrhty

Comment 14:

Waco states that the RFC is not properly sealed by a professional engineer. Waco notes that the
certification page of the RFC has a sealed date of April 28, 2006, but there appear to be unsealed
‘pages that were 1evrsed after that date, so that there is no Way to determrne 1f the pages were
revrewed by a professronal engmeer

by

Response 14:

Changes were made to pages 34, 35, and 37 of the RFC on September 7, 2006 that were initially
unsealed by the professional engineer. Revisions to those same pages (pp. 34, 35, and 37) were
sealed, 31gned and dated on December 8, 2006 and were included in the permit file. Because the
revised pages were sealed by a professronal engineer, TCEQ accepts that a professional engineer has
reviewed and certified all pages in'the RFC. T herefore all RFC pagcs in the permrt file are now
consrdered to be ploperly sealed '

Comment 15:
Waco comments that the Applicant has not properly calculated the RCS sludge accumilation

volume. Waco comments that the Applicant's calculation used 25% of the runoff from the 25-year,
10-day rainfall event and that there is no technical or historical basis to justify this value.

14
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~ Response 15:

Sludge accumulation volume requirements for sludge accumulation from runoff were estimated as
25% ofthe 25-year, 24-hour runoff volume from open lot areas. The draft permit uses the calculated
10-year sludge volume as a 5-year design volume. It also uses the 25-year, 10-day storm event,
which further increases the design volume of the RCSs.

Comment 16:
\“ﬂ/"

Waco comments that the liner certifications for RCS #1 and #2 show sample locations only in the
sides of the embankment and not on the bottom, which is inappropriate.

Response 16:

. The new RCS #1.will be'a. combination of the existing: RCS #1 and RCS #2: The. draft permit. - i+ oo -

requires a new liner certification for the new RCS #1, which will be made up of the existing RCS #1
and RCS #2. While new liner certifications will be required by the draft permit, TCEQ rules do not
specify the location(s) where the liner samples are to be taken, as long as the sample is representative
of the liner. o : ‘

Comment 17:

Waco comments that the labeling of the certification data is inadequate. Waco states that from the
data sheets it is impossible to know if the data is actually from the RCS that it claims to represent.

Response 17:

Based on information submitted by the Applicant, the ED determined that the liner certification
dated September 2, 1997 and labeled Sediment Pond and the certification sealed on July 13, 2005
and labeled as settling basin both apply to the settling basin as represented on the runoff control map
submitted with the application. The certification sealed on July 13,2005 and labeled polishing pond
represents what is now part of the new RCS #1; the certification dated September 25, 1997 and
labeled Pond No. 2 represents what is part of the new RCS #1; the certification dated October 22,
1999 and labeled Pond #3 represents the new RCS #3; and the certification dated May 28, 2001
labeled Iirigation Storage Pond represents the new RCS #2. The draft permit was modified to
require new liner certifications for all RCSs and Section VIL.A.3.(a)(2) now reads:

(2) Documentation of liner and capacity certifications must be completed
for each RCS prior to use and kept on-site in the PPP. Once
construction is complete, new capacity and liner certifications for
RCSs 1 and 3 will be provided. Upon issuance of this permit, a new
liner certification will be provided for the re-named RCS 2. RCS
volume requirements in the existing authorization should be
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Jirequlremq{nt Waco notes tha’g for. appllcﬁtlon

maintained until the design and construction of the modified RCSs
“have been completed and certified.

|RCS | Construction date | Liner ce1’t1ﬁ¢at10n date Volume
[r o br997 o 1997 S T 138
2 11997 0 11997 T 11504
3 1999 1999 7.60
4 2001 2001 19.81
Comment 18: j

Waco comments that the basic methodology for calculatmg agronomic rates is flawed because the
NMP fails to take into account the nutrients available to plants in the root zone to satisfy the crop
]glosohds the ED re‘l i

subu actmg the nutrients available in both the 0-6 1nch and 6- 24 inch soil depths for the most recent
year. This allows only the amount of nutrients needed to sat1sfy the overall crop requir ement for that
year to be applied. Waco notes that nutrients in biosolids are not fundamentally different from dairy
waste, so there is no reason the ED should Calculate the agronomic rate differently. ‘

Response 18:

The methodolo gy used by the Apphca:nt for the calculation of waste apphcatlon for beneficial use
follows the requirements of the NRCS 590 Standard as required by the CAFO rules in 30 TAC §
321.42(i). The NMP based on the NRCS 590 Standard does account for nutrients available to plants.
The phosphorus index makes current soil test levels for phosphorus a component of that index value
that affects the rate of application.

Com‘menf 19:

Waco comments that the NMP does not utilize the most ourrent soil test data. Waco notes that the
NMP uses soil test data colleoted in August 2005 and not more recent data collected in’ August,

2006. The more recent data show i increases in soil pho sphorus in the 0-6 inch soil depth n several of
the LMUs, which should triggel a NUP. Addltmnally, LMU #3T was sampled in 2006, but is not
found in the application as required for a ‘historical application field and LMU #7, which is a
historical field (in the existing permit) was not sampled and is not included in the application as

required.

Response. 19:

The updated Technical Information Packet is dated May 2006 and contains soil analysis results with
a report date of August 25, 2005. The soil analysis results used in the NMP submitted with the
initial application are within one year of the updated Technical Information Packet dated May, 2006
and are valid for use in the NMP contained in the application. The use of the August, 2005 soil
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analysis results in the NMP contained in the application does not by itself make this NMP mcorrect.
If the draft permit is issued, the NMP will be kept current based on annual monitoring requirements.
LMU #3 and LMU #7 are not proposed to be used as LMUs in the application. Therefore, soil test
results are not needed for the NMP submitted with the application. This permit, when issued will
require annual sampling of historic waste application fields (See Response #46).

Comment 20: /

Waco comments that the NMP is improperly dated and that it impossible to properly review without
being assured that all representations are based on the most current information.

Response 20:

The file in the Chief Clerk’s Office contains a complete NMP dated July 18, 2007. Section
VII.A.8.(a) of the draft permit specifies.that the NMP dated July 18, 2007 will be implemented upon
issuance of this permit. '

Comment 21:

Waco comments that the Applicant has re-numbered the LMUs and RCSs. Waco states that this
creates a nightmare when trying to track what has happened historically at the facility. Waco states
there is no reason to re-number and that doing so can lead to confusion in the future and is nothing
more than an attempt to disguise the history of these units at the facility.

S

Response 21: —

There is no requirement that applicants maintain consistent-numbering of LMUs and RCSs
throughout the life of a facility. Reconfiguration of LMUs for the application consists of boundary
changes for most LMUs, elimination of application on the existing LMU #3 and existing LMU #7,
and renumbering the northern portion of existing LMU #2 as LMU #3. The Regional Field
Investigators use the historical permit to make a proper assessment of the site and should therefore be
able to recognize historic waste application fields.

Comment 22:

Waco comments that the Applicant has failed to provide certification of equivalent technology for
odor control. Waco notes that 30 TAC § 321.43(j)(3)(B)(iii) requires that when equivalent
technology is being used to satisfy the requirements of 30 TAC § 321.43(j)(3) it must be certified as
being equivalent by a professional engineer. Waco states that Section 9.2 of the application states
that the anaerobic digester is designed to meet these requirements, but is not certified as required.

17
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Response 22:

30 TAC § 321. 43(])(3)(13)(111) requires that the mf01mat1on be 1neluded 111 the PPP, but not in the
permit application. 30 TAC § 321 43(])(3)(]3)(111) states :

(iii) equ1valent technology or design standards shall indicate how the design of the AFO
minimizes odors equivalent to an aerobic or anaerobic lagoon. These designs shall be
developed and certified by a licensed Texas professional engineer. An “as-built” certification
in letter form shall be completed by licensed Texas professional engineer before operation of
the AFO. These documents shall be maintained on site and made available within the time
period specified by the executive director.

Comment 23:

: edsby th p
issued and that this does not allow for any public comment and notes that the plan will only be seen
is when inspectors see it on annual inspections. Waco notes that as a practical matter, there is not
adequate time for inspectors in the field to properly evaluate the validity of such a plan. -

Response 23:

This’ permit requites that the Apphcant implement an RCS management plan and maintain a copy ih
the PPP as requ1red by 30 TAC §321.42(g). TCEQ rules do not require review 6fRCS ‘management
plans prior to issuing the permit. Until the actual expansion and modification of the RCS system is
completed and volumes certified, which takes place after the permit is 1ssued the RCS management
plan cannot be completed and 1mplemented

CO‘mment 24:

Waco comments that the water balance must be prepared i in conjunctlon Wlth an associated RCS
management plan ot it is méaningless. Waco states that the watef balance fust considerniot only
monthly rainfall runoff, but the storage requirements hecessary to enable supplying sufficient water
to the crops during the high water demand months of summer.

Response 24:

The water balance accurately reflects aver. age chmatlc conditions and demonstrates there is adequate
storage for operating volumes duri 1ng critical high rainfall months. It is feasonable that duri ing low
rainfall months minimal withdrawals are needed to maintain adequate volumes for normal operations
and the design storm évent. Withdrawals might ‘be moré or less depending on the actual climatic
conditions. The RCS management plan is developed when construction of the RCS system is
complete and will provide additional information on how the operating volume will be managed.
As long as the actual RCS capacity can contain the 25-year, 10-day storm event volume, the monthly
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inflows can be stored from month-to-month instead of being pumped out each month as indicated in
the water balance.

Additionally, as noted in the previous response, the RCS management plan cannot be developed until
expansion and modification of the RCS system is complete. '

Comment 25:

Waco comments that the Applicant is not required to certify the existing RCS capacity and sludge
volume capacity based on the current accumulation in the RCSs. Waco comments that many dairies
over the years have allowed sludge accumulation beyond the sludge design capacity. Waco states
that the only way to verify that the dairy is in compliance is to require formal certification that the
design sludge volume is currently not being exceeded. Waco notes that RCS #1 and #3 will be re-
certified after the expansion, but that RCS #2 (formerly RCS #4), which is being converted into a

. surge basin, will not require re-certification. Waco states that TCEQ cannot.issue this permit, unless.... . v

there is a provision requiring certification of the existing volume in RCS #2 and a demonstration
made that there is no sludge accumulation in RCS #2. Waco comments that a claim has been made
that no sludge accumulates in RCS #2. Waco does not believe that is the case because solids can
carry over during the transfer process. Waco comments that the Applicant has not given any design
information or sampling data to indicate this transfer process would not result in solids being
transferred with the water from RCS #1 to RCS #2. Finally, Waco notes that Section VILA.3.(a)(2)
of the draft permit only addresses total capacity of the RCS; and states all capacity certifications
should require total as-built capacity and the volume of sludge accumulation.

Response 25:

The ED agrees that RCS #2 should have a sludge volume allocation and modifies Section IV of the
draft permit as follows:

IV. General Description and Location of Waste Disposal System:

Maximum Capacity: 1,499 total head of which 1,100 are milking (Jersey cows)

Site Plan: See Attachment A. A
Retention Control Structures (RCS) total required capacities without freeboard (acre-feet):
RCS #1-49.24, RCS #2-19.81, RCS #3-9.40; RCS #1 acts in-series with the anaerobic
digester system. '

Land Management Units (LMUs) (acres): LMU#1-8, LMU#la-51, LMU#2-27.5, LMU#3-
12, LMU#4-70, LMU#5-32, LMU#6-29; See Attachment B for locations.

Location: The facility is located on the west side of County Road 240, approximately one
mile south of the intersection of County Road 240 and State Highway 6, east of the City of
Hico. Latitude: 31° 58’ 11”N Longitude: 98° 00’ 03"W. See Attachment C.

Drainage Basin: The facility is located in the drainage area of the North Bosque River in
Segment No. 1226 of the Brazos River Basin.
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- Section VILA.5.(a)(5) was modified to read as follows:

&) Permanent Pond Marker. The permittee shall install and maintain a permanent pond
‘ " marker (mieasuring device) i in eaeh RCS visible ﬁom the top of the levee to ShOW
" the following: *
(1) the volume for the de31gn rainfall event; | :
(i)  one-foot increments beginning from the bottom of the RCS to the top of the
embankment or spillway; and ,
(iii) design volume levels for maximum sludge accumulation and operating
 volume (calculated procéss genierated wastewater plus rainfall rimoff
minus evaporation) must be identifiable on the maker,

Additionally, Section XAI was modified to read as follows:

- The permittee shall increase the size of existing RCS #2 and combine current RCS #1
and RCS #2, forming new RCS #1. Existing RCS #4 will be renamed RCS'#2 and
will function as an irrigation pond. A settling basin will be constructed to remove
solids "in' thé drainage area above RCS #3. Other components of the waste
management system are a covered anaerobic digester, high-rate oxidation raceway,
~ recirculation basin, and a methane gener ation system. All components are necessary
to meet the total required capacity as listed on-page 1 of this permit. Modifications
shall comply with Section VILA.3. of this permit. The table below indicates the

minimum volume allocations for the RCSs.
Water
Balance

Actual
Capacity |

~ without

Freeboard

Minimum
Treatment
Volume

'Additionally, Section X.I. was modified to read as follows:

L The sludge volume in all RCSs will be measured and recorded in the PPP as -
necessary, but at least annually beginning in year three (3) of the perrmt Sludge will
be removed when it exceeds the volume allocated.

J

Waco ‘questions how the sludge volume will be monitored in the RCSs. Waco commients that
because sludge accumulation problems can take over a year to fix, the draft permit should require
sludge measurement in the RCSs annually rather than three years after the permit is issued.

Comment 26:
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Additionally, Waco comments that Section VILA.5.(a)(7) of the draft permit does not require the
Applicant to monitor the sludge volume in RCS #2.

Response 26:

30 TAC § 321.39(c) prohibits the Applicant from allowing sludge accumulation to exceed the design
volume. This is achieved by removing the sludge according to the design schedule. The design
criterion for this dairy is five years of accumulation. The RCS management plan will establish
accumulation rates in the RCSs, which will identify the current sludge volume in each RCS. Taking
volume measurements starting in year three will help reevaluate the accumulation rates prior to
reaching the five-year design volume.

By starting measurements in year three, the operator will have time to complete modification and
expansion of RCSs; and to develop and implement an RCS management plan to appropriately

manage the sludge volume in the ponds. Furthermore, taking daily pond marker readings should..... -

assist in determining excessive sludge accumulation in any RCS.

The ED agrees that sludge should be monitored in RCS #2 and modifies Section VILA.5.(a)(7) of the
draft permit as follows:

) Sludge Removal. The permittee shall monitor sludge accumulation and depth, based
upon the design sludge storage volume in the RCSs. Monitoring should be performed as
necessary, but not less than annually for all RCSs beginning in year three (3) from the date of
the permit issuance. Sludge shall be removed from the RCS in accordance with the design
schedule for cleanout in the RCS management plan to prevent the accumulation of sludge
from exceeding the designed sludge volume of the structure. Removal of sludge shall be
conducted during favorable wind conditions that carry odors away from nearby receptors.
Alternatively, sludge may be disposed by any of the following method(s):

1) delivery to a composting facility authorized by the executive director;
(11) delivery to a permitted landfill located outside the major sole source impairment zone;
(iii)  beneficially utilized by land apphca’uon to land located outside of the major sole
‘ source impairment zone;
(iv)  composted onsite but not land applied to LMUs;
(v)  applied to 3" party fields; or
(vi)  put to another beneficial use approved by the executive director.

Comment 27:

Waco comments that the permit does ot identify all liner design specifications required by 30 TAC
§321.38(g). Waco states that while some of this information is provided in Section VILA.3.(f) of
the permit, it is inadequate. Waco comments that the permit should include or refer to information
similar what is found in 30 TAC § 330. 339(0) particularly with respect to guidelines concerning
testing frequencies.
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Response 27:

30 TAC § 321.38(g)(1) states that the design specifications must describe standards "for the quality
of soils used, lift thickness and density at optimum moisture content, procedures and minimum
1equlrements for linet dnd embankinefit compactlon testing, and sp111Way ¢onstruction.™ Compaction
testing relative to liner cettifications is included in Section VIL3. (£)(4) of the draft permit. More
specific liner requirements are included in 30 TAC § 321.38(g)(3). The draft permit covers these
additional requirements in Section VIL3. (g). There are many ways to sausfactonly provide for a liner
that meets thése requirerents.’ The compaction testing’ 1equnements are in Sectlon VIL A 3. (f)(4)
and are as follows:

Compaction Testing, Embankment construction must be accompanied by certified
H__Mcompactlon; tests 11‘101ud1ng in place. dens1ty and;mmsture in accordance W;th the American
“"Society of Tésting Matetials (ASTM'D D 216 937;"and D 2216; D

3017, D 4643, D 4944 or D 4959) or equlvalent testlng standards. - Compactlon tests will

provide support for the liner certification performed by a hcensed Texas professional

engineer as meeting a permeability equal to, or less than, 1 x 10 cm/seo over & thlckness
of 18 inches or its equivalency in other materials. ‘

"The soil requirethents and other construction related requirements ‘are inherent to achieving the
hydraulic conductivity requirements that must be certified by a licensed Texas professional engineer.

Comment 28:_ ’ \/ -

Waco cominents that the Applicant has not addressed the process it will use to enlargé RCS #1 and
RCS #3 to meet the requiremetits of the 25-year, 10- day design rainfall event or its operational plan
while doing so. Waco states the permit should specifically indicate TCEQ is not granting approval
of any construction activity that would allow pr ocess wastewater or contammated runoffto ﬂow into
an RCS that pamally unhned even temporahly ‘

Response 28:

TCEQ rules do not require ED review or approval of the process an applicant will use to enlarge
RCSs or their operational practices while doing so. Howevet, Section X.A:1. to 3. of the draft permit
requires the Applicant to increase the capacity of the RCS within 180 days of the issuance of the
permit. SectionVIL.A.3 requires that the design and completed construction of the RCS be certified
by a licensed Texas professional engineer prior to use, and that documentation of liner and capacity
certifications be completed for the RCS prior to use and kept on site in the PPP.

Cqmment 29: ' J

Waco is concerned that the NMP is allowed to be based on a single annual sample of wastewater and
manure. Waco is concerned that single samples are not representative for evaluating the
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characteristics of the wastewater and is likely to underestimate the concentrations of phosphorus.
Waco recommends that samples of wastewater being land applied should be taken at least once
during every irrigation event and should also be obtained from the irrigation pipeline following the
pump rather than from the surface of the RCS.

Response 29:

The permit provisions for sampling and monitoring are consistent with 30 TAC §321.36(¢) and (g),
and with the requirements of the NRCS Practice Standard Code 590. The draft permit requires
annual sampling and the NMP must be updated to modify application amounts based on soil testing
and wastewater/manure/slurry testing. Sampling and updating of the NMP after every irrigation
event would not be practical and is not required under the current version of the CAFO rules.
Coamment 30 7 e

w L JIU. \_/

Waco comments that the permit fails to remove 50% of collectible manure from the watershed as
recommended by the North Bosque TMDL. Waco notes that while removal is listed as one of the
possible options, there is no indication that any of the manure transferred to other persons will be
sent to composting or out of the watershed.

Response 30:

New or existing CAFOs who seek to add head in the North Bosque watershed are given five options
for dealing with 100% of the collectible manure. Those options are found at TWC § 26.503(b)(2).
See Response #3B for those options. The NMP submitted with the application reflects the
Applicant’s present intent to dispose of manure off-site. However, the other disposal methods
allowed by TWC § 26.503(b)(2) remain available to the Applicant. Asnoted in the comment, the
TMDL for the North Bosque "recommends" removal of 50% of the collectible manure, it does not
require it.

Comment 31: //

Waco comments that Section VIL.A.8.(c)(2) of the draft permit allows land application on land
exceeding 200 ppm of phosphorus as long as a NUP has been prepared and approved by TCEQ.
Waco notes that even when the phosphorus concentrations exceed 500 ppm, application may
continue as long as the NUP contains a phosphorus reduction component. Waco states that land
application on fields that exceed 200 ppm of phosphorus should be prohibited in order to be
consistent with the TMDL; and if not prohibited, be subject to a NUP with a phosphorus reduction
component. Waco notes that on page 16 of the North Bosque I-Plan it states that formal enforcement
will result if CAFOs apply waste or wastewater to a waste allocation field that has been documented
to have exceeded 200 ppm of phosphorus in zone 1 of the soil horizon.

Ve
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Response 31: e CT e ;

The draft permit requirements are consistent with the'rules relative to phosphorus reduction in waste
application fields. The use of phosphorus based assessments requires action on fields excéeding 200
ppm. All waste application is limited under the permit provisions to avoid significantly increasing
phosphorus runoff into the North Bosque River. An LMU that reaches 200 ppm of phosphorus |
triggers the NUP requirement. See 30 TAC § 321.40(k)(3). A NUP must be approved by the ED
prior to land application of any additional manure, sludge or wastewater to the LMU addressed by
the NUP. For third party fields, there is io NUP tequirement, but land application of all manure,
sludge or Wastewatel must cease when a ﬁeld reaches a phosphorus ICVel of 200 ppm or hlghel

The table below illustrates nunibers from the Apphcant 's NMP to compare the crop requirement for
phosphorus versus the actual pounds apphed The plan is based on a goal of mamtammg soil test

ho
(appllcauon or all TMUS,

ximum allowed tnder the B ,
NMPs are routinely updated and the values shown below are subject to change: In'every LMU the .

Applicant is- planmng to’ land apply efﬂuent at 31gn1ﬁca11tly less amounts than ‘che maxlmum
‘allowable. ' ' e

Nutrient Application

ILMU# Soil Test P Max Annual | Pounds Applied | Percentage of
| | (pm) | P205 P205 - | © Maximum -
e _(pounds/ac.) (pounds/ac.) | Allowable '
1 178 207 66 | 32
Ia 178~ | 207 |7 e6 | 732
2 48 | 207 | 170 - | 82
3 48 _ 207 170 ’ 82
4 142 83 61 73
5 96 83 62 75
6 58 108 70 65

Page 16 of the TMDL I- Plan fo1 the North Bosque does read as 1ndlcated by Waco. However

1mmcd1atcly followmg this statement the document states that more information is available in the
section entitled "anorcement Program." In that sect1on of the TMDL I-Plan, it states that owners of
facilities would be subJect to enforcement if they performed land apphcatlon on fields wheré soil
phosphoms exceeded 200 ppm, unless land apphca‘uon was done accordmg to an approved NUP.S
This is consistent with TCEQ rules that require an app1oved NUP prior to any additional land
application on LMUs that exceed 200 ppm of phosphoms and pr ol‘ublt 1a11d apphcatloq on thlrd party
fields that exceed that amount.

6 See "An Implementation Plan for Soluble Reactive Phosphorus in the North Bosque Watershed," December,
2002, page 39:
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Comment 32: o

Waco notes that Section 9 in the TMDL Assessment portion of the permit application, the Applicant
states that he will implement a NUP that incorporates a phosphorus reduction component on fields
over 200 ppm. However, Section VILA.8.(c)(1)(ii) of the draft permit allows a NUP to be prepared
that does not contain a phosphorus reduction component between 200 and 500 ppm. To be
consistent with the Applicant's representations, the paragraph in Section VIL.A.8.(c)(1)(ii) should be
deleted. -

Response 32:

It is permissible for a permitted facility to establish goals more restrictive than permit or rule
requirements. The goal presented by the Applicant in the application is not a requirement of Chapter
321, Subchapter B CAFO rules. However, Section VILA.8.(c)(1)(ii) in the draft permit is consistent

e NS T

with requirements in Chapter 321, Subchapter B relative to the implementation of NUPs. ..

Comment 33: )

N
Waco states that Section VILA.8.(e)(5)(1)(F) of the draft permit requires soil tests on third party
fields after waste is applied. However, it does not require initial sampling prior to applying waste.
Therefore, one-time application of wastes can occur on third party fields with no way to determine if
the application rates are within the required limits.

Response 33:

This issue was identified in previous CAFO draft permits and the draft permit was modified in
Section VILA.9.(b)(1) to require initial testing prior to any land application on any third party fields.

Comment 34: %

Waco states the meaning of the phrase “not exceed the nitrogen application rate” at paragraph
VILA.8(e)(5)(1)(C) of the draft permit is ambiguous at best. To impose the appropriate limitation
and to make the permit consistent with the remainder of the permit, Waco recommends this phrase
be replaced with “not to exceed the nitrogen crop removal rate.”

Response 34:

The ED declines to make this change. Unless otherwise limited, the nitrogen application rate will be
limited to the crop nitrogen requirement expressed in the NRCS guidelines found in the S-Table.

Comment 35:

Waco requests revision to the provisions applicable to third party fields at paragraphs
VIL.A.8(e)(5)(i)(D) and (E) to ensure protections apply when the measured soil phosphorus levels
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equals values of 50, 51, 150, and 151 ppm. Waco comments that the ED should include langiiage
that makes it clear that 1equ1reln63ts apply when avalueis less than or equal to each of these values.

Response 35: ‘

The ED partially agrees with the comment. Sectlon VILA.8(e)(5){E)(C) in the dr aft permit curi ently
contains the requested language Sections VILA.8(e)(5)(()(D) and (E) have been modified to clanfy
which sections apply to 150 and 200 ppm. See Response #36.

- Comment 36:

Waco réquests the language in Sections VILA.8.(e)(5)(1)(D-E) of the draft permit include a statement
that*the application rate is not to exoeed the annual nitrogen crop removal rdte if it its more

Response 36: 3

The ED partially agrees with the comment and modifies the following sections to better deﬁne the
mtrogon apphcatlon 1ate Sec’uon VIL A8, (e)(S)(l)(D) of the draft permlt Now reads :

Land application rates shall niot exceed two titmes the phosphorus crop.removal rate, not to
exceed the crop nitrogen requirement, when soil phosphorus concentration in Zone 1 (zero
(0) to six (6) inch incorporated; zero (0) to two (2) or two (2) to six (6) inch if not
incorporated) depth is greater than 50 ppm phosphorus and less than or equal to 150 ppmi
phosp1101 us. '

Sectlon VILA.S. (6)(5)(1)(E) of the draft permit now reads

Land application rates shall not exceed one times the phosphorus crop removal rate, not {6
exceed the crop nitrogen requirement, when soil phosphorus concentration in Zone 1 (zero
(0) to six (6) inch incorporated; zero (0) to two (2) or two (2) to six (6) ihch if not
incorporated) depth is gmater than 150 ppm and less than 200 ppm phospho1us '

Comment 37:

Waco requests revision to the provisions applicable to third party fields at: paragraphs
VILA.8(e)(5)(1)(C)-(E) to make it clear that the application rate cannot exceed the requirements of
NRCS Code 590. Waco comments that adherence to NRCS Code 590 should be 1eq‘uired if it is
more restrictive than the permit.

Response 37:

The ED declines to make the requested charige because the CAF O rules do not require that land
application on third party fields be consistent with the NRCS Practice Code 590. The limitations
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placed in the draft permit assure that application on third party fields will take into account the
potential for phosphorus build-up to occur. When a third party field tests 200 ppm or higher for
phosphorus, all land application on that field must cease.

Comment 38:

Waco comments that according to Section VILA.8.(e)(5)(1)(A) of the draft permit, no NMP is
required for third party fields and that the requirements of Section VIL.A.8(e)(5)(1)(C)~(E) cannot be
met since the NMP is the planning tool necessary to determine the appropriate application rates.
. Waco states that an NMP should be required for third party fields. Waco comments that NUPs
(when soil phosphorus exceeds 200 ppm) and NMPs should be required for each third party fields -
and submitted and reviewed during the permit application process.

'Response 38:

The draft permit limits application on third party fields based on soil test phosphorus levels. A NUP
would not be required for a third party field that reaches or exceeds 200 ppm or more of phosphorus
because at that level land application must cease. The application limitations on third party fields are
based on soil test phosphorus levels instead of the Phosphorus Risk Index. The restrictions are more
conservative than the rules require. Similar to an NMP, as soil phosphorus levels increase on third
party fields, the Applicant will have to reduce waste application rates in order to continue land
applying on those fields and to prevent those fields from exceeding 200 ppm of phosphorus.

Comment 39:

Waco requests that Section VIL.8.(e)(5) of the draft permit be revised to include a requirement that
records of crops and crop yields be submitted to TCEQ. Otherwise, the phosphorus crop removal
rates cannot be calculated and compliance with the phosphorus application rate limitations cannot be
determined.

Response 39:

Record keeping requirements at 30 TAC § 321.46(d)(8)(f) state the actual yield of each harvested
crop must be recorded on a monthly basis. The information is available to the ED during field
investigations and in the annual report submitted to the ED. Crop removal rates are based on yields
when the NMP software isused.

Comment 40:
Waco comments that the NMP only addresses the first year of the permit term and states that the

NMP should be prepared so that it shows the impact of all nutrient management issues over the five-
year term and whether the operation is sustainable.
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Response 40: |

30 TAC § 321.36(d)(2) requires the operatot to create and maintain a site-specific NMP along with
documentation regarding implementation of the plan. 30 TAC §§ 321.36(¢) and (g) requires annual
sampling and the NMP must be updated to modify application amounts based on soil testing and
wastewater/manure/slurry testing. A five-year NMP would be 1mprac‘ucable because the NMP is
likely to change yearly due to ohangmg climatic and operational conditions; and soil sampling
results. Itis 1111portant that NMPs remain flexible. When the NMP updated, the new version should
be kept with their PPP documentation and avallable to TCEQ personnel during field investigations.
Long term sustainability of a field may be a planmng consideration, but’ there are no’ rule
requirements regarding sustalnablhty

Comment 41:

buffels accmdmg to NRCS standards ‘Waco notes that NRCS has practice standards for “filter
strlps ‘but not for “vegetative buffers.” Therefore, TCEQ should includé a definition *for

“vegetative buffers” in the permit or require that they meet the same standard as “filter strips” in
NRCS Code 393. S SR R

ReSpoh‘se 41: '

Although not defined by TCEQ rules, vegetative buffers are commonly understood to mean
vegetation that reduces shock due to contact. NRCS Practice Code 393 refers to Practice Code 391,
Riparian Forest Buffer. Riparian forest buffers are areas predominantly in trees and/or shrubs
located adjacent to an up-gradient from watercourses or water bodies. One of the purposes of a
tiparian forest buffer is to reduce excess amounts of sediments, organic material, nutrients, and
pesticides in surface runoff. ‘This purpose is the same as that performed by VegetatWe filter strips
according to NRCS Practice Code 393. Citing the practice code is adequate for permit requirements.
The practice standard has an adequate definition.

Comment 42:

Waco comments that it is not clear where the measutement of the vegetative | buffers and filter smps
begin in relation t6 the stream bed. Waco states that the language should $pecify that measurement is
from the banks of the stream, not the centerline; and the Applicant should be 1equued to mark the
~ boundary between the application area and the buffer in order to allow adequate enforcement.

Respense 42:

The ED agrees that the measurement of the vegetative buffers and filer strips should be done from
the banks of a stream, not from the center of the stream. Filter strips,” vegetative buffers, and

7 Filter strips are an area of herbaceous vegetation.
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riparian forest buffers are, by definition, vegetated strip flow Iengths These vegetated strips can
only exist as close as the normal water line or at the top of the bank.® Because the Applicant has to
maintain the distance from where the vegetation can be established, no definition is needed. Field
marking of land application areas is not required by the regulations. The ED does not believe this
definition needs to be added to the permit. Itis logical that the appropnate set back distance can only
be measured from the land surface.

Comment 43: U |

Waco states that Section VIILB.4. of the draft permit modifies the requirement to orally notify TCEQ
within one hour of a discharge under certain conditions. Waco states that 30 TAC § 321.42(t) does
not provide for this exception and neither should the draft permit.

Resnonse 43:

The ED agrees with the comment and modifies Section VIILB. 4 ofthe draft pemnt to conform to 30
TAC§ 321.42(t):

In the event of a discharge from the RCS or an LMU during a chronic or catastrophic
rainfall event or resulting from catastrophic conditions, the permittee shall orally notify the
appropriate TCEQ regional office within one hour of the discovery of the discharge. The
permittee shall send written notification to the appropriate regional office within 14 workmg
days.

Comment 44: L

Waco comments that Section VIILB.2. requires the Applicant to notify TCEQ prior to taking soil
samples only when sampling LMUs. Waco states that 30 TAC § 321.42(1) does not provide for this
limitation and that the soil sample notification requirement should also apply to third party fields.
Response 44:

The ED agrees with the comment and modifies Section VIIL.B.2. of the draft permit as follows:
The permittee shall notify the appropriate TCEQ regional office in writing or by electronic
mail with the date; time, and location at least ten working days before collecting soil samples
from current and historical LMUs; and third party fields.

Comment 45:

Waco comments that the Applicant has at least one and maybe more historical waste fields on the
site. Waco states that previous LMU #6 has been removed from the permit and it unclear what

8 Per Practice Standard Code 391.
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happened to LMU #4-or where it miglit have been located. Waco notes that’30 TAC § 321.42(k)
requires that historical wasté fields continue to be sampled. Therefore, those fields should remiain in
the permit for monitoring purposes even though no waste is being applied to them. Otherwisé, it is
‘unlikely that TCEQ mspectors ‘will be awaie of theu status and the 1equ1rement that they must be
sampled ‘

Response 45: B

The ED beli eves Waco’s comment refers to LMU #3 and LMU #7 in the Broumley apphcauon rather
than LMU #4 and LMU #6. Reconﬁgm ation of LMUs for the Broumley application consists of
boundary changes for most LMUs, elimination of application on the existing LMU #3, and existing
LMU #7; and renumbering of the northern portlon of existing LMU #2 as LMU #3. The Regional
Field Investigators use the historical permit and the existing permit to make a proper assessment of

| ':_:__._,{J_‘the sﬂecand should therefore be able to 1ecogmze h1storlc waste appheahon ﬁelds T

‘Comment46: 3 j - g

Waco comments that Section VILA.9.(b)(1) and (2) of the draft permit does not 1equ11e the
-*Appllcant to collect soil samples on all current and historical LMUs every year. In some cases it
allows excep‘uons, which are gener ally allowed uhder 30 TAC § 321. 36(g) but are not allowed in
majo1 sole source nnpalrment zones See 30 TAC § 321. 42(1() ‘ .

Response 46:

The ED agrees with the commerit and modifies Section VILA.9. (b)(1) and (2) of the draft permit as
follows:

~ (1) Initial Sampling. Before commencing manure, sludge, or wastewater application to
"LMUs or third-party fields, the permittee shall have at least one representative soil |
sample from each of the LMUs or third-party fields collected and analyzed aocordmg to the

* ‘following procedures. '

“(2) Annual Sampling. ' The permittee shall have soil samples collected annually for each
current and historical LMU. '

Comment 47:;

Waco comments that Section VIL.A.3.(a)(2) of the draft permit cites certified volumes for the RCSs.
Waco notes that two of the RCSs have volumes listed as "TBD" and that this is unaccéptable. At
minimum, the facility should be required to meet the volume requirements in the existing permit. If
there ate plans for increased capacity, there should be interim and final requirements. The volume in
the permit should indicate the minimum volume required. Certification of this minimum volume
should be submitted to TCEQ), but minimum volume should be in the permit even if it hasnot been
constructed.
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Response 47:

Existing RCS volume requirements are contained in the existing authorization, and are enforced
under that authorization by TCEQ Field Investigators. When this permit is issued, the new volume -
allocation requirements will take effect and construction will be required to meet those allocations
within 180 days; and must be completed before exceeding 990 head. The required minimum volume
allocations are shown in X.A.l. Section VIL.A.3.(a) of the draft permit requires that after
completion, liner and capacity certifications for new construction be maintained in the PPP.

The ED does agree that the volume requirements in the existing permit should be maintained until
the modifications required by this draft permit have been completed and certified. Section
VII.A.3.(a)(2) of the draft permit was changed to show the RCS volumes certified in the existing
permit and now states that the volume requirements in the existing permit should be maintained until

the design and construction of the modified RCSs is completed and certified. Also, see.Response -

#17.

Comment 48: r
4 ,
Waco comments that Section X.A.3. implies that RCS #2 has not been completed and that there isno |
indication in the draft permit that anything is being done to this RCS, other than renumbering it from
#4 to #2. Waco states that this provision does not mention RCS #3, which the draft permit seems to
indicate will be enlarged.

Response 48:
The ED agrees with the comment and modified Section X.A.3. of the draft permit as follows:

3. Once modifications of new RCS 1 and new RCS 3 are completed, and the new
settling basin is constructed, a RCS management plan will be developed toreflect the
new volumes and implemented within thirty (30) days.

Comment 49:- :
v

Waco comments that Section X.E. of the draft permit provides requirements for slurry storage
areas/basins. However, the locations of these areas/basins were not on any application maps or
discussed in the narrative. Waco comments that Section X.E. should state that no slurry storage
areas/basins may be constructed without amending the permit and certification of the liners.

Response 49:

TCEQ CAFO rules do not require a permit amendment to construct slurry storage areas. Section X.E.
requires that any storage of slurry be in the drainage area of the RCSs. If slurry storage areas are
constructed, liner certifications will be required and will have to be kept in the PPP.
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- Comment 50: J
Waco comments that Section XK. of the draft permit requires the Applicant to analyze certain
parameters in any accumulated water détected in the underdrain leak detéction system: Waco notés
that phosphorus is not oné of the parameters; and since phosphotus is a major concern in the
atelshed it should bc mcludcd as one of the parametels sampled :

: Response 50:

TCEQ agrees with Waco's comment to include phosphorus in the sampling for the unde1d1 ain leak
detectlon system for the pond and modlﬁes SGCthI’l X.K. as follows: ' o

K . The penmttee shall mstall an underdrain leak detectmn system for the synthet1cally~11ned,

underdrain leak detection system shall be sampled and analyzed, at a minimum, for fecal
coliform, nitrate (as nitrogen), ammonia nitrogen (as nitrogen), total phosphorus, and total
dissolved solids. The observation of the water in the leak detection system, the estimated
volume of the water, as well as data related to samplmg and analysis, shall be recorded in the
PPP - and notification shall be provided to the regional office within 30 days. The
recirculation basin and anaerobic dlgester shall be oertlﬁed in aocordance with 30 TAC
§321.38(g)(3). | | SR |

Comment 51: J

Waco comments that Section X.L. requires a major amendment to the permit before the Applicant
can change the breed of the milking herd. Waco comments that the last sentence of this provision
should apply to all cows, not just the milking head, since waste production calculations are based on
the dry cows and calves being Jersey cows. Additionally, since the waste production was based on a
mature Jersey cow with average weight of 950 pounds, the phrase "or if the actual average weight of
the mature Jersey cows exceed 950 pounds" should be appended to'the last sentence of this
provision.

Response 51:
The ED agrees with the comment and modifies Section X.L. of the draft permit as follows:
L. The waste calculations for the facility are based on mature Jersey cows with an average

weight of 950 pounds. The permittee shall obtain a major amendment before changmg the
breed of any confined cattle. :
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Comment 52: -

Waco comments that the required RCS capacity certification under Section VILA.3.(a)(2) is
ambiguous. Waco states it is not clear whether it refers to total as-built capacity, sludge
accumulation, or available capacity above the sludge and the permit should clearly reflect that all
capacity certifications require both as-built capacity and the volume of sludge accumulation.

Response 52:

RCS capacity certifications may or may not include sludge accumulations. However, all RCSs have
a volume allocated to sludge. 30 TAC § 321.39(c) prohibits the Applicant from allowing sludge
accumulation to exceed the design volume. This is achieved by removing the sludge according to the
design schedule. The design criterion for this dairy is five years of accumulation. The RCS
management plan will establish accumulation rates in the RCSs, which will identify the current
- sludge volume in each RCS. Taking volume measurements starting in year three will help reevaluate
the accumulation rates prior to reaching the five year design volume. By starting in year three with
the measurements, the operator has time to complete new construction and develop and implement
an RCS management plan to appropriately manage the sludge volume in the ponds. Furthermore,

daily pond marker readings should assist in determining excessive sludge accumulation in any RCS.
Comment 53:

Waco comments that a stage/storage table was not provided in the permit application and that it is
required to perform a water balance since the monthly evaporation from the RCS is based on the
surface area of the RCS. Waco calculates that the evaporation is over-estimated and notes that it 1s
difficult to know by how much w1thout a stage/ storage table.

Response 53:

The stage storage table is not a requirement since TCEQ is evaluating proposed construction. Once
construction is complete an actual stage storage curve will be part of the RCS management plan.
The construction will need to ensure that the volume requirements are met or exceeded.

The surface area used in the RCS design and water balance inflow for the RCSs was calculated from
the top of the berm of the existing structures, plus the expected surface area of the proposed
expansion. The expected evaporation surface area used in the water balance was taken as a
percentage of the total top of the berm surface area. Actual stage-storage data will not be available
until the RCS expansion is complete. '

Comment 54:

Doug and Linda Anderson comment that they are concerned about odor and state that increasing the -
dairy size will only increase the odor.
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Response 54:

There are a number of requiremnerits in 30 TAC Chapter 321, Subchapter B rules and the proposed
permit for this facllity designed to address the potential for nuisance odors or a condition 'of air
pollution. 30 TAC § 321.43(3)(1)(A) ‘tequires that CAFO facilities “shall be operated in such a
manner as to prevent the creation of a nuisaice ot aicondition of air pollution as defiried by Texas
Health and Safety Code, § 341.011 and § 321.32(32) of this title (relating to Definitions), and as
prohibited by § 101.4 of this title (relating to nuisance). The rule also requires facilities to operate in
such amanner as to prevent a condition of air pollution as defined by Texas Health and Safety Code,
30 TAC'§ 382.003(3). Additionally, the rule requires an operator to take necessary action to identify
“any nuisance condition that occurs wnd take ac’uon to abate such condition as soon as practlcable or
asspemﬁedbytheED ‘ = T R S

_30 TAC § 321 32(32) deﬁnes “nu1sance as

Any dlscharge of air contammant(s) 11101ud1ng but not 11m1ted to ‘odors, of sufﬁment
concentration and duration that ate or may tend to be injurious to or that adversely affects
human health or welfare, animal life, vegetation or property, or that interferes with the
normal use and enjoyment of animal life, Vegeta‘uon or property. :

The draft pcnmt 1cquues the Applicant to design and operate RCSs to minimize odots in accordance
with accepted engmeermg practices. This permlt authorizes the use of a covered anaerobic digester
system. Each system must be operated in accordance with its design requirements and a RCS
management plan that minimize$ odors. Additionally, storage and land application of wastewater
may not cause nuisance' conditions. The solids must be cleaned out of the RCSs to prevent the
accumulation of solids from exceeding the sludge volume designed for the structure. - Removal
should be conducted during favorable wind conditions that carry odors away from nearby receptors.
Dead animals must be properly disposed of within three days unless otherwise provided by the ED
and the animals must be disposed of to prevent nuisance conditions. Earthen pen areas must be
maintained by scraping un—compacted manure and shaping pen surfaces as nccessary, to minimize
odors and ponding. : : : '

Additionally, the facility must meet the requirements of 30 TAC § 321.43 in order to obtain an air
- standard authorization. The facility will implement an odor control plan under option #2 in 30 TAC
§321.43(j)(2) for expansmn of ex1s1:mg facilities.

If concerned about potentlal V101at1ons the public may contact TCEQ's Dallas/Fort Worth Reglon
Office at 817-588-5800, TCEQ’s Stephenville Special Project Office at- 800-687-7078, or the
statewide toll-free number at 1-888-777-3186. Additionally, you may file a complaint on line at
http://www2.tnrcc.state.tx.us/complaints/index.cfm. TCEQ's regional staff investigates public
complaints and the agency takes appropriate enfowement action if the investigator documents a
violation. :
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Finally, the draft permit does not limit the ability to use common law remedies for trespass, nuisance,
or other causes of action in response to activities that may or actually do result in injury or adverse
effects on human health or welfare, animal life, vegetation, or property, or that may or actually do
interfere with the normal use and enjoyment of animal life, vegetation, or property.

Comment 55:

Doug and Linda Anderson comment that they are concerned about the impact the enlarged facility
will have on the quality of there drinking water and impact on the Bosque River..

Response 55:

Although the proposed permit authorizes an expansion from 990 head to 1499 head, the conditions
being proposed in this permit are anticipated to significantly reduce pollutants enterlng receiving
waters. . These reductions are-from a combination of: » -

1) Changing the milk cow herd from Holstein to Jersey cows, a smaller breed that produces
less waste;

2) Operating the anaerobic digester system, which is expected to reduce the overall P
concentration of the wastewater to be land applied; and

3) Implementing on-site composting of manure, sludge and digester solids, which reduces the
overall waste volume to be exported from the facility.

These voluntary changes, along with the regulatory requirements limiting the potential for RCS
overflows and better managing land application of nutrient to LMUs make it feasible to allow the
increase in headcount. This permit requires all exported manure, sludge, and wastewater that cannot
be land applied in accordance with the NMP or to be exported from the facility (i.e. composting,
landfill, outside of the watershed, or third-party fields).

The wastewater generated by the facility is retained and managed in RCSs that must be designed to
exceed the federal sizing requirement. The RCSs are required to be designed with a margin of
safety, which requires a larger portion of the RCS to remain dry (i.e. the distance between the normal
wastewater operating level and the spillway). The draft permit would require the RCSs to
accommodate rainfall and runoff from a 25-year, 10-day rainfall event rather than the 25-year, 24-
hour rainfall event specified in Federal regulations. This results in approximately a 60% increase in
the required storage capacity and is intended to reduce the potential for discharges from the RCSs.
The normal wastewater operating level is required to be closely monitored and maintained by
implementation of the RCS management plan and increased recordkeeping by the permittee. The dry
storage area is available to capture rainfall from extended periods of wet weather without overflow.
However, in the event of an overflow, the Applicant must provide records to TCEQ to show that the
overflow was unavoidable and show that the RCSs were being operated properly or be subject to
enforcement action. '
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TCEQ implements and enforces standards that are established to protect human health, safety, and
the environment. TCEQ rules allow wastewater to be beneficially used by land application at
agronomic rates. The Applicant must maintdin 111f01‘mat10n on the cover crop planted and harvested
and information on the application rate for the LMUs in the PPP. As crops are 1emoved by
harvesting or grazing, the nutrients in them are removed from the soil. ' ;

Herbicides, pesticides, and other toxic ¢hemicals that may be linked to ‘cancer or other he‘alth
problems are required to'be stored, used, and disposed of in a manner that prevents significant
pollutants from entering water in the state or creating a nuisance condition.

Comment 56:

N V{‘Doug and Linda Ander son comment that they are concemed with an increase in traffic from the

" “operation, whichi wotld inéreasethe’ amount OF dust from'thé unpavcd Courity road. They are alse™

coneemed that the oper ation will negatlvely affect the1r quahty of hfe a:nd thelr property values.
Response 56:

The Texas Legislatire has not authorized the TCEQ to address these issues when considering a
CAFO permit application. The ED’s review is liniited to the issues set out in TWC, Chapter 26 of
TCEQ is authorized to consider issues that dir ectly affect water quality, but not to consider issues
such as'the traffic congestion, quality of life issties, or property values. However, the permit does not
limit the ability to seek legal remedies against an applicant regarding any potential trespass, huisance,
or other causes of action in response to activities that may result in injury to human health or
property or that interfere Wlth the nonnal use and enJ oyrnent of ploperty ‘ a

Addltlonally, if nearby residents suspect 1n01dents of noncomphance with the‘permit ot TCEQ rules
they may be reported to TCEQ by calling toll-fres, (800) 777-3186 or calling the TCEQ Region 4
Office in Fort Worth at (817) 588-5800 or the Stephenvﬂle Special Project Office at (254) 965-9200
or toll-free at (800) 687-7078.  Citizen complaints may also be filed on-line at
hitp://www.tnrce.state. tx.us/cgi-bin/enforcement/complaints. Ifthe Applicant fails to comply with
all 1equn emehts of the pelmlt it 1s subjéct to adrn1n1st1 atlve enforcement action, fines, 'lnd penaltles

Summary of changes to the draft permit as'a result of public comment:
Part IV of the draft permit now reads:
IV. General Descr 1pt10n and Locatlon of WaSte Dlsposal System

Maximum Capacity: 1 499 total head of whlch 1 100 are mllkmg (J ersey coWs)

Site Plan: See Attachment A.

Retention Control Structures (RCS) total tequired ¢apacities without freeboard (acre-feet):
RCS #1-49.24, RCS #2-19.81, RCS #3-9.40; RCS #1 acts in-series with the anaerobic
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digester system.

Land Management Units (LMUs) (acres): LMU#1-8, LMU#1a-51, LMU#2-27.5, LMU#3-
12, LMU#4-70, LMU#5-32, LMU#6-29; See Attachment B for locations.

Location: The facility is located on the west side of County Road 240, approximately one
mile south of the intersection of County Road 240 and State Highway 6, east of the City of
Hico. Latitude: 31° 58 11”N Longitude: 98° 00’ 03”W. See Attachment C.

Drainage Basin: The facility is located in the drainage area of the North Bosque River in
Segment No. 1226 of the Brazos River Basin.

Part VIL.A.3.(2)(2) of the draft permit now reads:

(2)  Documentation of liner and capacity certifications must be completed
for each RCS prior to use and kept on-site in the PPP. Once
construction is complete, new capacity and liner certifications for
RCSs 1 and 3 will be provided. Upon issuance of this permit, a new
liner certification will be provided for the re-named RCS 2. RCS
volume requirements in the existing authorization should be
maintained until the design and construction of the modified RCSs
has been completed and certified.

RCS Construction date | Liner certification date | Volume
1 1997 1997 3.18

2 1997 1997 15.04

3 1999 ' | 1999 7.60

4 2001 2001 19.81

- Part VILA.5.(a)(5) of the draft permit now reads:

(5) Permanent Pond Marker. The permittee shall install and maintain a
permanent pond marker (measuring device) in each RCS, visible from
the top of the levee to show the following: '
(1) the volume for the design rainfall event;

(i1) one-foot increments beginning from the bottom of the RCS to
the top of the embankment or spillway; and

(iii)  design volume levels for maximum sludge accumulation and
operating volume (calculated process generated wastewater
plus rainfall runoff minus evaporation) must be identifiable
on the maker.

Part VILA.5(a)(7) of the draft permit now reads:

(7) Sludge Removal. The permittee shall monitor sludge accumulation
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~ and depth, based upon the design sludge storage volume in the RCSs.
Monitoring should be performed as necessary, but not less than
- annually forall RCSs beginning in year three (3) from the date of the
“permit issuance.  Sludge ‘shall be removed’ from the RCS in
aocordance with ‘the design schedule for cleanout ‘in the RCS
' management plan to- prevent the “accumulation of sludge from
éxceeding the designed sludge volurne of the structure. Removal of
sludge shall be conducted during favorable wind conditions that carry
odors away from nearby receptors. Altematwely, sludge may be
disposed by any of the following method(s):
1) delivery to a compostmg famhty authonzed by the executive
- ditector;
(i)  delivery to a permitted landﬁll located outside the major sole
.. source impairment zone;
U benefictally utilized by land“ application to Tand Tocated
- ~outside of the major sole source impairment zone;
(iv)  composted onsite but not land applied to LMUs;
(V) - applied to 3" party fields; or
(vi) put to another beneficial use approved by the executive
director.

Part VILA.8 (‘e)(i)(S)(D‘)' of the draft »‘permit‘now reads:

Land application rates shall not exceed two times the phosphorus crop removal rate, not to
exceed the crop nitrogen requirement, when soil phosphotus concentration in Zone 1 (zero
(0) ‘to six (6) inch incorporated; zero (0) to two (2) or two (2) to six (6) inch if not
incorporated) depth is greater than 50 ppm phosphorus and less than or equal to 150 ppm
phosphorus.

Pa1t VILA. 8(e)(1)(5)(E) of the draft permlt now rcads

: Land apphoatlon 1ates shall not exceed one times the phosphorus crop removal rate, not to
exceed the crop nitrogen requirement, when soil phosphorus concentration in Zone 1 (zero
(0) to six (6) inch incorporated; zero (0) to two (2) or two (2) to six (6) inch if not
mcorporated) depth 18 gmatel than 150 ppm and less than 200 ppm phosphorus.

Part VILA. 9(b)(1) and (2) of the draft pemnt now reads

(D Imtlal Sampling. Before commencing manure, sludge, or wastewater application to
LMUIs or third-party fields, the permittee shall have at least one representative soil
sample from each of the LMUs or third-party fields collected and analyzed according to
the following procedures.
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2) Annual Sampling. The permittee shall have soil samples collected annually for each
current and historical LMU. :

Part VIILB.2. of the draft permit now reads:
The permittee shall notify the appropriate TCEQ regional office in writing or by electronic
 mail with the date, time, and location at least ten working days before collecting soil samples
from current and historical LMUs; and third party fields. '
Part VIII.B.4. of the draft permit now reads:
In the event of a discharge from the RCS or a LMU during a chronic or catastrophic rainfall

event or resulting from catastrophic conditions, the permittee shall orally notify the
appropriate TCEQ regional office within one hour of the discovery of the discharge. The

. permittee shall send written notification to.the-appropriate regional office within 14 working o

days.
Part X.A.1. of the draft permit now reads:

A. RCS Modifications.
1. The permittee shall increase the size of existing RCS #2 and combine current
RCS #1 and RCS #2, forming new RCS #1. Existing RCS #4 will be renamed RCS
#2 and will function as an irrigation pond. A settling basin will be constructed to
remove solids in the drainage area above RCS #3. Other components of the waste
management system are a covered anaerobic digester, high-rate oxidation raceway,
recirculation basin, and a methane generation system. All components are necessary
to meet the total required capacity as listed on page 1 of this permit. Modifications
shall comply with Section VILA.3. of this permit. The table below indicates the
minimum volume allocations for the RCSs.
[ Design T Minimum [
Rainfall | Treatment
: Volume

Actual
Capacity
without

Part X.A.3. of the draft permit now reads:
3. Once modifications of new RCS 1 and new RCS 3 are completed, and the new settling

basin is constructed, a RCS management plan will be developed to reflect the new
volumes and implemented within thirty (30) days.
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Part X.K. of the draft permit now reads: -

K. The permittee shall install an underdrain leak detection system for the synthetically-lined
oxidation pond and monitor on a monthly basis. - Any accumulated water noted in the
underdrain leak detection system shall be sampled and analyzed, at a minimum, for fecal

coliform; nitrate (as fitrogen), atmonia nitrogen (4s nitrogen), total phosphorus, and total

- dissolved solids. The observation of the water in the leak detection system, the estimated
volume of the water, as well as data related to sampling and analysis, shall be recorded in the
PPP and notification shall be provided to the regional office within 30 days. The
recirculation basin and anaerobic digester shall be céttified in accmdance with 30 TAC

§321 38(g)(3)

Part X.L..of the draﬂ permit now reads

B P The waste' calculatlons for e Facility 58 BAsd 0k matird Térsey dows w1th an ‘average

weight of 950 pounds. The permittee shall obtain a major amendment before changing the
breed of any confined cattle.

Respectfully submitted,

Texas Commission on Environmental Quality

Glenn Shankle .
Executive Director

Robert Martinez, Director
' Environmental Law Division ‘

By /é‘ %{
Robeﬂ Brush, Staff" Attorney
‘Environmental Law. D1V1s1on
State Bar No. 00788772

P.O. Box 13087, MC 173
Austin, Texas 78711-3087
Phone (512) 239-5600

Fax: (512) 239-0606

REPRESENTING THE
EXECUTIVE DIRECTOR OF THE
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
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CERTIFICATE OF SERVICE

I certify that on February 4, 2008 the “Executive Director’s Response to Public Comments” for
Permit No.WQ0003395000 was filed with the Texas Commission on Environmental Quality’s

Office of Chief Clerk.

Vi

/ /? N «ff';'/;?
V= /e

Robert D. Brush, Staff Attorney
Environmental Law Division

- State Bar No. 007887724 ;
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Compliance History

Customer/Respondent/Owner-Operator: CNB02563488  BROUMLEY, JIM WHITLOCK Classification: AVERAGE  Rating: 0.50
Regulated Entity: RN101524577 BROUMLEY DAIRY FARM Classification: AVERAGE Site Rating: 0.50
ID Number(s): WASTEWATER AGRICULTURE - PERMIT WQ0003395000
WASTEWATER AGRICULTURE REGISTRATION TXG015299
WASTEWATER AGRICULTURE PERMIT TX0121720
WASTEWATER AGRICULTURE PERMIT TX0121720
AIR NEW SOURCE PERMITS PERMIT 73508
AIR NEW SOURCE PERMITS REGISTRATION 73514
Location: The facility is located on the W side of CR 240 Rating Date: September 01 07 Repeat Violator:
approx one mile S of the intersection of CR 240 NO
and HWY 6 in Hamilton Hamiltion County
TCEQ Region: " REGION 09 - WACO
Date Compliance History Prepared: August 04, 2008

Agency Decision Requiring Compliance History: Permit - Issuance, renewal, amendment, modification, denial, suspension, or revocation of a permit.

Compliance Period: ~July 07, 2001 to August 01, 2008

TCEQ Staff Member to Contact for Additional information Regarding this Compliance History

Name: Phone:

Site Compliance History Components

1. Has the site been in existence and/or operation for the full five year compliance period? Yes
2. Has there been a (known) change in ownership of the site during the compliance No
period?

3. If Yes, who is the current owner? ©ON/A
4. if Yes, who was/were the prior owner(s)? N/A
5. When did the change(s) in ownership occur? N/A

Components (Multimedia) for the Site :

A. Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.
N/A

B. Any criminal convictions of the state of Texas and the federal government.
N/A

C. Chronic excessive emissions events.
N/A

D. The approval dates of investigations. (CCEDS Inv. Track. No.)

1 08/03/2001 (39914)

2 05/08/2003  (33553)
3 02/03/2004  (259098)
4 08/25/2005  (406658)
5 05/23/2006  (467257)
6 05/22/2007  (561052)
7 11/29/2007  (609547)
E. Written notices of violations (NOV). (CCEDS Inv. Track. No.)
Date: 08/26/2005 (406658)
Self Report? NO , Classification: Minor
Citation: 30 TAC Chapter 321, SubChapter B 321.39(f)(28)(C)
Description: Failure to take soil samples from each land management unit owned, operated or

controlled by this Regulated Entity and utilized for waste and/or wastewater
application annuaily.

Self Report? NO Classification: Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321.39(f)(10)(C)
Description: Failure to provide certification that the construction of the embankment of RCS #3

meets the design standards set by the NRCS, Corps of Engineers, Bureau of
Reclamation, or American Society of Civil Engineers.



Environmental audits.

Notice of Intent Date; 05/15/2003 (61738)
No DOV Associated

Type of environmentavl management systems (EMSs).
N/A

Voluntary on-site compliance assessment dates,

N/A

Participation in a voluntary pollution reduction program.
N/A |

Early compliance.

N/A

Sites Outside of Texas

N/A






‘Compliance History

Customer/Respondent/Owner-Operator: CNB02563488  BROUMLEY, JIM WHITLOCK Classification. AVERAGE  Rating: 0.50
Regulated Entity: RN101524577  BROUMLEY DAIRY FARM Classification: AVERAGE Site Rating: 0.50
ID Number(s): WASTEWATER AGRICULTURE PERMIT WQ0003395000
WASTEWATER AGRICULTURE REGISTRATION TXG015299
WASTEWATER AGRICULTURE PERMIT TX0121720
WASTEWATER AGRICULTURE PERMIT TX0121720
AIR NEW SOURCE PERMITS PERMIT 73508
AIR NEW SOURCE PERMITS REGISTRATION 73514
Location: The facility is located on the W side of CR 240 Rating Date: September 01 07 Repeat Violator:
' approx one mile S of the intersection of CR 240 NO
and HWY 6 in Hamilton Hamiltion County
TCEQ Region: : REGION 09 - WACO
Date Compliance History Prepared: August 04, 2008

Agency Decision Requiring Compliance History:

Permit - Issuance, renewal, amendment, modification, denial, suspension, or revocation of a permit.

Compliance Period: July 07, 2001 to August 01, 2008

TCEQ Staff Member to Contact for Additional Information Regarding this Compliance History
Name: ) Phone:

Site Compliance History Components

1. Has the site been in existence and/or operation for the full five year compliance period? Yes
2. Has there been a (known) change in ownership of the site during the compliance No
period?
3. If Yes, who is the current owner? N/A
. . 5
4. if Yes, who was/were the prior owner(s)? N/A
5. When did the change(s) in ownership occur? N/A
Components (Multimedia) for the Site :
A Final Enforcement Orders, court judgements, and consent decrees of the state of Texas and the federal government.
N/A
B. Any criminal convictions of the state of Texas and the federal government.
N/A
C. Chronic excessive emissions events.
N/A
D. The approval dates of investigations. (CCEDS Inv. Track. No.)
1 08/03/2001 (39914)
2 05/08/2003  (33553)
3 02/03/2004  (259098)
4 08/25/2005  (406658)
5 05/23/2006  (467257)
8 05/22/2007 (561052)
7 11/29/2007  (B09547)
E. Written notices of violations (NOV). (CCEDS Inv. Track. No.)
Date: 08/26/2005 (406658)
Self Report? NO Classification: ~Minor
Citation: 30 TAC Chapter 321, SubChapter B 321.39(f)(28)(C)
Description: Failure to take soil samples from each land management unit owned, operated or

controlled by this Regulated Entity and utilized for waste and/or wastewater

application annually.

Self Report? NO Classification: Moderate
Citation: 30 TAC Chapter 321, SubChapter B 321.39(f)(10)(C)
Description: Failure to provide certification that the construction of the embankment of RCS #3

meets the design standards set by the NRCS, Corps of Engineers, Bureau of

Reclamation, or American Society of Civil Engineers.
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F. Environmental audits.

Notice of Intent Date: 05/15/2003 (61738)
No DOV Associated

G. Type of environmental management systems (EMSs).
N/A
H. Voluntary on-site compliance assessment dates.
N/A
l. Participation in a voluntary pollution reduction program.’
N/A
J. Early compliance.
N/A
Sites Outside of Texas
ONA
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SEP 2 5 2007

CERTIFIED MAIL: RETURN RECEIPT REQUESTED (7007 0710 0002 1385 5239)

Mr. Charles Maguire, Manager

Water Quality Assessment Section (MC-150)
Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Re:  No Objection _
TPDES Permit No. TX0121720
Texas State Permit No. 03395
Broumley Dairy
Hico, TX 76401

Dear Mr. Maguire:

Thank you for the opportunity 1o review the draft proposed permit transmitted in
the letter from your office to Ms. Evelyn Rosborough (EPA) dated August 8, 2007, and
received on August 20, 2007. As a result of our review, we conclude that the draft
proposcd permit appears to conform to the guidélines and requirements of the Clean
Water Act, Therefore, EPA has no objection 1o this draft permit.

Thank you for your cooperation. If I may be of assistance in helping your
office achicve its permilling goals, please call me at 214-665-7170 or have your staff
contact Kilty Baskin at VOICE:214-665-7500, FAX:214-665-2191, or .

EMAIL :baskin kilty@epa.gov.

Sincerely YOLES,

Claudia V. Hosch

Chicf
NPDES Permits Branch
cc: Mr. James Moore, CAFO Team
Water Quality Assessment Section (MC 150) \

TCEQ

Mr. Chris Linendoll, Manager
Wastewater Permitting Section (MC 148)
TCEQ





