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TCEQ DOCKET NO. 2008-0495-WR

IN THE MATTER OF THE § BEFORE THE

APPLICATION OF HCR CHEROKEE § TEXAS COMMISSION ON
TREE FARM, L.P. TO CONSTRUCT § ENVIRONMENTAL QUALITY
AND MAINTAIN TWO DAMS AND §

RESERVOIRS; WR PERMIT NO.
12047

THE OFFICE OF PUBLIC INTEREST COUNSEL’S
RESPONSE TO REQUESTS FOR HEARING

COMES NOW, the Office of Public Interest Counsel (“OPIC”) of the Texas
Commission on Environmental Quality (the “Commission” or “TCEQ”) and files this
Response to Requests for Hearing in the above-referenced matter, and would respectfully
recommend referring this matter to the State Office of Administrative Hearings
(“SOAH”).

I INTRODUCTION

HCR Cherokee Tree Farm, L.P. (“Applicant”) applied to the TCEQ on May 10,
2006, for authorization to construct and maintain two (2‘) dams and reservoirs on Flat
Creek, tributary of the Neches River, Neches River Basin for recreational purposes in
Cherokee County. The Applicant proposes to impound a total of 3,849.5 acre-feet of
water with a combined surface area of 385 acres. As the Applicant has requested to use
the water from the dams and reservoirs for nonexempt recreational use purposes, a permit
is required by Texas Water Code section 11.143. The Applicant has represented to ED
staff that it will maintain and operate an alternative source of water with sufficient
production to compensate for net use of State water. The alternate source of water is
groundwater from the Queen City Aquifer and the Carrizo Aquifer. The Applicant also

represented to ED staff that discharges of co-mingled surface water and groundwater
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from the reservoirs shall meet the Surface Water Quality Standards for Segment No.
0604.

- The Applicant published notice of its water rights application on September 27,
2006, in the Jacksonville Daily Progress. On October 22, 2006, Adrian F. Van Dellén,
DVM (“Van Dellen”) submitted a timely hearing request to the TCEQ stating that Van
- Dellen would be adversely affected by granting the applicaﬁon. Pursuant to the analysis
provided below, OPIC recommends granting the request for a contested case'hﬁ":aring and
referring this matter to the State Office of Administrative Hearings (“SOAH”). TCEQ

also received several other recent hearing requests which are untimely, as discussed

below.
II. . APPLICABLE LAW

A. Requiréments for Affected 'Pel"son‘ :

This applicati.oh'wasv declared admihistratively complete on August 9, 2006, As
the application was declared adnﬁnistraﬁvely complete after September 1, 1999, it is
subject tc; thé requirements 6f Title 30, Chapter 55, Subchapter G, sections 55.250-55.256
of the Texas Adﬁlinistrétive Codé (“TAC”);’ Under those provisions, a hearing requestor
must make their reqﬁest in 'Wri‘t‘ing‘30‘ days after the publication of the notice of the
application and identify the requéétbr’é ﬁersonai justiciable interest affected by the
application, specifically noting the “requestor’s location and distance relative to the

activity” and “how and why the requestor believes he or she will be affected by the
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activity in a manner not common to members of the general public.” 30 TAC §
55.251(b), (c); 30 TAC § 295.171.

An affected person is “one who has a personal justiciable interest related to a legal
right, duty, privilege, power, or economic interest affected by the application.” 30 TAC §
55.256(a). 30 TAC section 55.256(c) provides relevant factors that will be considered in
determining whether a person is affected. These factors include, but are not limited to:

(1) Whether the interest claimed is one protected by the law under which the
application will be considered;
(2) Distance restrictions or other limitations imposed by law on the affected
interest; :
(3) Whether a reasonable relationship exists between the interest claimed and the
activity regulated,
(4) Likely impact of the regulated activity on the health, safety, and use of
property of the person;
(5) Likely impact of the regulated activity on use of the impacted natural
resource by the person; and
(6) For governmental entities, their statutory authority over or interest in the
issues relevant to the application.
30 TAC § 55.256(c). A group or association is deemed an affected person if one or more
members has standing to request a hearing, the interest the group is seeking to protect is
germane to the group’s purpose, and neither the claim nor relief requested requires an
individual member of the group to participate in the case. 30 TAC § 55.205.

The Commission shall grant a request for a contested case hearing if (1) the
request is made by an affected person, (2) the request is timely filed with the chief clerk,
and (3) the request is made pursuant to a right to hearing authorized by law. 30 TAC §
55.255(b). A request for a contested case hearing is timely if it is filed with the chief
clerk within thirty days after the last publication of the notice of application. 30 TAC §

55.251(d).



OPIC’s Response to Hearing Request
‘HCR Cherokee Tree Farm
Page 4

. HEARING REQUESTS

A. Van Dellen

‘The October 22, 2006 hearing request states Van Dellen Wiﬂ be a&versely
affected by approval of the application. Specifically, Van Dellen states that the Van
Dellen residence is downstream from the proposed activity. The request states that Van
Dellen will be directly affected because Van Dellen’s business is primarily on the Upper
Neches River to which Flat Creek is a significant tributary stream. Van Dellen
photographs the habitat, bottomland hardwoodsv, and wildl.ife;v and guides recreational
" users on the Upper Neches River, Van Dellen is concerned that the draﬁ ﬁermit will
reduce the free-flow of water into the Upper Neches River, thgreby ;iegativel‘y affecting
Van Dellen.

Van Dellen is-an affected person. Van Dellen’s personal justiciable interest is
reié’ced to thé economic and recreational interest in his business. 30 TAC § 55.256(a).
The interest Van Delleﬁ claims in pfotecting the flows of the Neches River is one
protected by tﬁe law under which the ai)pli‘cation is considered. 30 TAC §55.256(c). A =
reasonable relationéhip exists between the interest claimed a‘llld the activity regulated; if
the Applidant is allowed to construct and maintain the diams‘ and reservoirs, the habitat
and wildlife surrounding the "Upper Neches River will suffer and Van Dellen’s business
will bé affected. I1d. Therei is a likely impact of the, Appﬁcant’s proposed activity on Van
Dellen’s use of thé Uppe1' Neches River, which is another relevant factor to determine

Van Delleﬁ is an affected person. Id.



OPIC’s Response to Hearing Request
HCR Cherokee Tree Farm
Page 5

Van Dellen timely filed his request for a hearing on October 22, 2006, with. the
chief clerk. 30 TAC § 55.251(b). Van Dellen also substantially complied with the other
requirements to request a hearing, including the identification of his personal justiciable
interest not common to the general public. 30 TAC §55.251(c). Based on this showing,
OPIC recommends that the Commission grant Van Dellen a hearing as an affected
person.

B. Bezanson; Bryan; Dawson; Decker; Friends of the Neches River; Richert

The following persons also submitted requests for a contested case hearing: Janice
Bezanson; Guyla Bryan, Annette Dawson; Eugene M. Decker III; Barbara Richert
(collectively as “Requestors”); and Friends of the Neches River (“Friends”). Requestors
and Friends filed their requests in April of 2008. The requests are not timely because
they were submitted more than thirty days after the notice of applicétion was published in
2006. 30 TAC §§ 55.152(a), 55.251(b). OPIC recommends that the Commission deny
the hearing requests submitted by Requestors and Friends because fhe requests are |
untimely and consequently invalid.

Furthermore, Requestors and Friends have not demonstrated that they aré affected
persons. Requestors have not identified personal justiciable interests, issues not common
to the generai public, or any of the relevant factors to consider whether Requestors are
affected persons. 30 TAC § 55.256. Friends has not demonstrated that one or more of its
members has standing to request a hearing. 30 TAC § 55.205. Therefore, Requestors
and Friends would fail to qualify as affected persons even if their hearing requests were

timely.
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- Requestors also did not state their location or distance relative to the location-of
the Applicant’s proposed activity, which is another defect in their hearing requests. 30
TAC § 55.251.
IV. CONCLUSION

For the reasons set forth above, the Office of Public Interest Counsel respectfully
recommends that the Commission grant the contested case hearing request of Van Dellen
and refer this matter to SOAH for a contested case hearing to determine whether Van
Dellen’s existing water rights will be adversely impacted by the Applicant’s proposed

use. The Office of Public Interest Counsel respectfully recommends that the Commission

deny the contested case hearing requests of Requestors and Friends.
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I hereby certify that on July 8, 2008, the ori gmal and eleven true and correct copies of the
Office of Public Interest Counsel’s Response to Request for Hearing were filed with the
Chief Clerk of the TCEQ and a copy was served to all persons listed on th attached

mailing list via hand delivery, facsimile transmission, Interﬁ'gegc ){? 01 o

the U.S. Mail.
Blas J. Coy, JIK_S)




MAILING LIST
HCR CHEROKEE TREE FARM, LP
TCEQ DOCKET NO. 2008-0495-WR

FOR THE APPLICANT:
Georgia Canfield

Scott Rhodes

Winstead, Sechrest & Minick PC
401 Congress Ave. Ste 2100
Austin, Texas 78701-3798

Tel: (512) 370-2823

Fax: (512) 370-2877

Bill McMahan

HCR Cherokee Tree Farm, LP
2100 McKinney Ave. Ste 700
Dallas, Texas 75201-6909

'FOR THE EXECUTIVE DIRECTOR:
Robin Smith, Staff Attorney
Texas Commission on Environmental Quality
Environmental Law Division, MC-173
P.O. Box 13087
Austin, Texas 78711-3087
Tel: (512) 239-0600
Fax: (512) 239-0606

Iliana Delgado

Texas Commission on Environmental Quality
Water Supply Division, MC-160

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3678

Fax: (512)239-2214

FOR OFFICE OF PUBLIC ASSISTANCE:
Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

REQUESTERS:

Janice Bezanson

P.O. Box 6295

Tyler, Texas 75711-6295

Guyla Bryan
706 Chimney Rock St.
Lufkin, Texas 75904

Annette Dawson
2926 Dogwood Dr.
Nacogdoches, Texas 75965

Eugene M. Decker, I1I
P.O. Box 1307
Jacksonville, Texas 75766-1307

Mary C. Decker
606 Brookside Dr.
Jacksonville, Texas 75766

Barbara Richert
706 Chimney Rock St.
Lufkin, Texas 75904

Adrian F. Van Dellen
48 Campers Cove Rd.
Woodville, Texas 75979-9643





