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August 14, 2009 5 = ré:
™ os 7
Ms. LaDonna Castarfiuela, MC-105 VIA OVERNITE DELIVERY
Office of Chief Clerk '
TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

12100 Park 35 Circle - Bldg. F, 1st Flr
Austin, TX 78753

RE: Inthe Matter of Application No. 14-1318B by the San Angelo Water Supply Corporation for
Amendment to Certificate of Adjudication No. 14-1318
TCEQ Docket No. 2009-1616-WR :

" Dear Ms. Castafiuela:

Enclosed for filing is original and 8 copies of Hearing Requesters Reply to Responses to Hearing
Requests in the above-referenced matter Please file stamp the extra copy and return to me.

If you have any questions, please do not hesitate to contact me.

Sincerely,
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Mailing List

San Angelo Water Supply Corporation
Docket No. 2009-1616-WR; Permit No. Adj 1318B

FOR APPLICANT:

Will Wilde

City of San Angelo
P.0.Box 1751

San Angelo, TX 76902-1751

FOR THE EXECUTIVE DIRECTOR:
Todd Galiga, Senior Atty., MC-173
Texas Comm. on Environmental Qual.
Environmental Law Division

P.O. Box 13087

Austin, TX 78711-3087

Ron Ellis, Technical Staff, MC-160
Texas Comm, on Environmental Qual.
Water Supply Division

P.O. Box 13087

Austin, TX 78711-3087

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas Coy, Jr., Atty, MC-103

Texas Commission on Environmental Qual.

Public Interest Counsel
P.O. Box 13087
Austin, TX 78711-3087

FOR THE OFFICE OF PUBLIC
ASSISTANCE:
Ms. Bridget Bohac, Director, MC-108

Texas Commission on Environmental Qual.

Office of Public Assistance
P.O. Box 13087
Austin, TX 78711-3087

FOR CHIEF CLERK:
Ms. LaDonna Castafiuela, MC-105

Texas Commission on Environmental Qual.

Office of Chief Clerk, MC-105
12100 Park 35 Circle - Bldg. F, 1st FIr
Austin, TX 78753

FOR ALTERNATIVE DISPUTE RESOLUTION:

Mr. Kyle Lucas, MC-222

Texas Commission on Environmental Qual.
Alternative Dispute Resolution

P.O. Box 13087

Austin, TX 78711-3087

REQUESTERC(s)

Carroll D. Blacklock
1906 Coke St.
SanAngelo, TX 76905-6223

Fred R. Campbell
P.O. Box 186
Paint Rock, T 76866-0186

Concerned Citizen

Public Works Director

City of Paint Rock

P.O.Box 157

Paint Rock, TX 76866-0157

Gena M. Day
P.O. Box 143
Terral, OK 73569-0143

Wanda & WG Dishroon
POBox374
Miles, TX 76861-0374

Tommy Euridge
P O Box 506
Miles, TX 76861-0506

Samie Ewald
226 W. Twohig Ave.
San Angelo, TX 76903-6439

Billy Helwig
5130 N. Helwig Road
Miles, TX 76861-5214



Requester(s)

Betty & Douglas John
16293 My Road
Miles, TX 76861-5228

John C. Ketzler
7253 Jackson Lane
Miles, TX 76861-5222

Bernie & Lucy Mika
P O Box 643
Miles, TX 76861-0643

Fred Mueller
2102 Schwartz Rd
San Angelo, TX 76904-4137

Kent C. Schwartz
10480 Robby Jones Rd
San Angelo, TX 76904-4134

Ben O. Sims
425 N. Crozier Ave.
Paint Rock, TX 76866-3103

Ben O. Sims
RR 1,Box 4
Paint Rock, TX 76866-9401

M.C. Vinson
20001 Private Rd
Rowena, TX 76875-6225

Edward E. Werner
POBox 58
Miles, TX 76861-0058

Kenneth R. Windham
16125 My Road
Miles, TX 76861-5200

Milburn Wright
P O Box 7074
Miles, TX 76861



TEXAS

SOMMISSION

ON ERNVIRONA

DOCKET NO. 2008-1616-WR | CUALITY
APPLICATION NO. 1318B 8 BEFORETHE 00 o |7 i1 10: 41
OF THE CITY OF SAN ANGELO, SAN  § Lor B A
ANGELO WATER SUPPLY § TEXAS COMMISSION (v yer (o poye (o
CORPORATION APPLICATION TO § Pl Llonibo I
AMEND CERTIFICATION OF §
ADJUDICATION NO. 14-1318 § ON ENVIRONMENTAL QUALITY

HEARING REQUESTERS REPLY TO RESPONSES
TO HEARING REQUESTS

CONCHO RIVER BASIN WATER CONSERVANCY ASSOCIATION, on behalf of its
members including Héaring Requesters by and through the Association identified below,! file their
Reply to the Responses filed by the Executive Director, Applicant and Public Interest Counsel in the
above captioned matter.

AMENDMENT REQUESTED

Applicant is requesting to amend Special Condition 5.C of Certificate of Adjudication No.
14-1318 only by changing the elevation of the inlet of the conduit in Twin Buttes Dam from 1883.50
feet above mean séa level to 1885.00 feet above mean sea level. No other amendments are requested
by Applicant. This provision was required by Permit 1949 (Exhibit E of our Reply to the Hearing
Responses from the Executive Director, Applicant, and Public Interest Counsel in Amendment Case

14-1318C). For the sake of brevity, it is respectfully requested that the Commission refer to that

'Sandra Carson (Certificate No. 14-1338 and domestic & livestock), Van Carson (Certificate No. 14-1338
and domestic & livestock), A. J. Jones, Jr.(Certificate No. 14-1397 and domestic & livestock), Wanda Hudson
(Certificate No. 14-1340, 14-5600 and domestic & livestock) Bill Schneemann (Certificate No. 14-1349 & domestic
& livestock), Duane Schniers-Mayor, City of Paint Rock (Certificate No. 14-1388), Leonard Grantham (Certificate
No. 14-1361), Douglas John (Certificate No. 14-1372 and domestic & livestock), Dwayne Dishroon (Certificate No.
14-1364 and domestic & livestock), August F. Haechten, Jr.(Certificate No. 14-1382), Mark Haechten (Certificate
No. 14-1382), Darrell Rushing (Certificate No. 14-1371), Jennifer and Steven Hoelscher (Certificate No. 14-1384
and domestic & livestock), David Vinson (Certificate No. 14-3612), Todd Schwertner (Certificate No. 14-1370),
Kenneth Schwartz (Certificate No. 14-1351, 14-1354), Clyde Watkins (Certificate No. 14-1336), Ben A. Willberg
& Wilma Willberg (Certificate No. 14-1384 and domestic & livestock), by and through the Concho River Basin
Water Conservancy Association.
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Reply which deals with similar issues as this ameﬁdment since the Commission will be considering
that amendment at the August 26, 2009 meeting.

This Special Condition of Permit 1949 was not contained in the finding and conclusions of
the Commission in its Final Determination (Exhibit C supra), nor did the Court affirming the Final
Determination, consider this provision As noted in our Reply with respect to the amendment to
Certificate No. 14-1318B, it is another example of a provision of Permit 1949, which was not
litigated in the Adjudication Case, but it was carried forward exactly as stated in Permit 1949 with
the exception of changing the word "Board" (referenc‘ing the prior Board of Water Engineers) to
"Department” (assumingly, referencing the then Texas Water Commission).

The TCEQ initiated an enforcement action against the Applicant in 2005 to conform the
elevation of the conduit inlet to that authorized by Permit 1949 and Certificate No. 14-1318. Asa
part of the resolution of that enforcement case, the Application agreed to seek this amendment to
change the elevation of the structure from 1-8 83.5 feet to 1885.00 feet above mean sea level..

The Applicant is not requesting in this amendment that the other portion of this condition be
changed, which is the subject of the amendment regarding Certificate No. 14-1318C. The purpose
of this structure and regulating gate 1s to permit ". . . the free passage of the normal flow through
the dam at all times and the passage of those waters to which the Board (Department) may determine
more appropriators are entitled." This provision is fully discussed in our Reply to the Responses in
Amendment to Certificate No. 1318C, exéept to note again that this represents an example of the
Commission carrying forward conditions in permits that were the subject of the Adjudication Case,

but which were not litigated.



DISCUSSION

The Hearing Requestors are compelled to insist that Twin Buttes Dam be constructed as it
was permitted, and support the Commission’s enforcement of these conditions contained in Permit
1949 and Certificate No. 1318.

This structure is instrumental in the amount of water that can be passed through (released)
and the amount of water that can be impounded in the reservoir. Constructing the structure at the
higher eleva:[ion results in more water Being able to be impounded and adversely impacts its purpose
of permitting the free passage of the normal flow through the dam at all times in the passage of those
waters to which lower appropriators are entitled.

The increase of impounded waters and the hampering of the free passage of required flows
adversely impacts all downstream water right holders and livestock users because it further limits
their ability to have water to use. It adversely impacts upstream junior watér right holders both
below and above Twin Buttes Dam because they may be subject to more priority calls due to less
water being available to senior water right holders downstream from their diversion points.

There may be alternatives offering a resolution conforming with the requirements of Permit
194 and Certificate 14-1318, but none have been offered. A proper water accounting plan could
augment alternatives to the construction modifications necessary for the structure to conform with
the permitted elevation, however, a proper water accounting plan is needed regardless of the
necessary structural modification needed to make the structure in conformance with the permitted
elevation.

All water rights holders and domestic and livestock users in the Concho River Basin are

impacted by this non-conformance to Permit 1949 and Certificate No. 14-1318 requirements.



Conformance to this requirement of Permit 1949 and Certificate 14-1318 must be enforced, and this
Amendment denied.
HEARING REQUESTS

All of the Hearing Requestors are affected persons under the rules. We agree with the
recommendations of the Executive Director that recommend the granting of the hearing requests but
disagree with the Executive Director as to Van Carson, who owns Certificate No. 14-1338 and the
City of Paint Rock (by Duane Schniers, Mayor), who owns Certificate No. 1388. Van Carson water
right has a priority date of December 19, 1914, and the City of Paint Rock’s priority date is March 5,
1914 and are located downstream of Twin Buttes Dam. We agree with the Executive Director’s
recommendation that the requests be granted on those signing on A. J. Jones request for hearing.

We agree with the recommendations of the Office of Public Interest Counsel (OPIC) and as
requested by OPIC, we would respectfully state the following regarding the status of the Concho |
River Basin Water Conservancy Association. It is a non-profit corporation having filed its Articles
of Incorporation and was issued Charter No. 01580772-01 on May 2, 2000, by the Secretary of State
of Texas. Article Four (4) of its Articles of Incorporation, provides that its purpose is:

“The purposes for which the corporation is organized are: (1) to protect and conserve

private property rights of landowners and water right holders in the Concho River

Basin; (2) to promote water conservation; (3) to promote and encourage cooperation

between water users, so as to enable members to work together as a unit in matters

of mutual concern; (4) to promote management practices conducive to more

economical operation of the Concho River Basin and monitoring of the flow of the

Concho River Basin and its tributaries; (5) to concern itself with matters of interest

to the association which may be before any legislative bodies, courts or agencies, or

which may affect the interest of the members; and (6) to disburse information and

other action deemed appropriate to carry out these purposes.”

The Association has appeared in other cases involving the Concho River Basin and

Watershed and is authorized to represent those members and Hearing Requesters identified in
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footnote 1 above, which is consistent with its purposes. The Association meets the requirements
under 30 TAC § 55.252(a) in that (1) one or more members of the group or association would
otherwise have standing to request a hearing in their own right; (2) the interests the group or
association seeks to protect are germane to the organization’s purpose; and (3) one or more of those
identified in footnote 1 above are water ri ghts holders participating in the claim and relief sought by
participating through the Association.

We disagree with the position of the Applicant with respect to the hearing requests for the
reason stated above.

CONCLUSION

All of the hearing requests should be granted and the Commission should deny the
Application for Amendment without ordering a contested case hearing because these are no genuine
issues of fact or law requiring a hearing and seek enforcement of Permit 1949 and Certificate No.
14-1318 in this respect. Alternatively, all of the hearing requests be granted and a contested case
hearing ordered in the matter.

Respectfully submitted,

LAW OFFICES OF GLENN JARVIS
Inter National Bank Building

1801 South Second Street, Ste. 550
McAllen, Texas 78503

(956) 682-2660 - telephone

(956) 618-2660 - t?!_l copier

Glenn J eg%s/

State Bk 10588000
ATTORNEY FOR CONCHRIVER BASIN WATER
CONSERVANCY ASSOCIATION



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing Hearing Requesters Reply
to Responses to Hearing Requests, has been sent via first-class mail, to the persons on the attached Mailing

List on this 17" day of August, 2009.

Glenn Jarvis
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Mailing List

San Angelo Water Supply Corporation
Docket No. 2009-1616-WR; Permit No. Adj 1318B

FOR APPLICANT:

Will Wilde

City of San Angelo
P.0.Box 1751

San Angelo, TX 76902-1751

FOR THE EXECUTIVE DIRECTOR:
Todd Galiga, Senior Atty., MC-173
Texas Comm. on Environmental Qual.
Environmental Law Division

P.O. Box 13087

Austin, TX 78711-3087

Ron Ellis, Technical Staff, MC-160
Texas Comm, on Environmental Qual.
Water Supply Division

P.O. Box 13087

Austin, TX 78711-3087

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas Coy, Jr., Atty, MC-103

Texas Commission on Environmental Qual.

Public Interest Counsel
P.O. Box 13087
Austin, TX 78711-3087

FOR THE OFFICE OF PUBLIC
ASSISTANCE:
Ms. Bridget Bohac, Director, MC-108

Texas Commission on Environmental Qual.

Office of Public Assistance
P.O. Box 13087
Austin, TX 78711-3087

FOR CHIEF CLERK.:
Ms. LaDonna Castafiuela, MC-105

Texas Commission on Environmental Qual.

Office of Chief Clerk, MC-105
12100 Park 35 Circle - Bldg. F, 1st Fir
Austin, TX 78753

FOR ALTERNATIVE DISPUTE RESOLUTION:

Mr. Kyle Lucas, MC-222

Texas Commission on Environmental Qual.
Alternative Dispute Resolution

P.O. Box 13087

Austin, TX 78711-3087

REQUESTER(s)

Carroll D. Blacklock
1906 Coke St.
San Angelo, TX 76905-6223

Fred R. Campbell
P.O. Box 186
Paint Rock, T 76866-0186

Concerned Citizen

Public Works Director

City of Paint Rock

P.OBox 157

Paint Rock, TX 76866-0157

Gena M. Day
P.O. Box 143
Terral, OK 73569-0143

Wanda & WG Dishroon
P OBox 374
Miles, TX 76861-0374

Tommy Euridge
P O Box 506
Miles, TX 76861-0506

Samie Ewald
226 W. Twohig Ave.
San Angelo, TX 76903-6439

Billy Helwig
5130 N. Helwig Road
Miles, TX 76861-5214



Requester(s

Betty & Douglas John
16293 My Road
Miles, TX 76861-5228

John C. Ketzler
7253 Jackson Lane
Miles, TX 76861-5222

Bemie & Lucy Mika
P O Box 643
Miles, TX 76861-0643

Fred Mueller
2102 Schwartz Rd
San Angelo, TX 76904-4137

Kent C. Schwartz
10480 Robby Jones Rd
San Angelo, TX 76904-4134

Ben O. Sims
425 N. Crozier Ave.
Paint Rock, TX 76866-3103

Ben O. Sims
RR 1,Box 4
Paint Rock, TX 76866-9401

M.C. Vinson
20001 Private Rd
Rowena, TX 76875-6225

Edward E. Wermner
POBox 58
Miles, TX 76861-0058

Kenneth R. Windham
16125 My Road
Miles, TX 76861-5200

Milburn Wright
P O Box 7074
Miles, TX 76861



