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Dear Ms. Castafiuela:

Enclosed for filing is original and 8 copies of Hearing Requesters Reply to Responses to Hearing
Requests in the above-referenced matter Please file stamp the extra copy and return to me.

If you have any questions, please do not hesitate to contact me.

‘Sincerely,

Glenn Ja
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Mailing List

San Angelo Water Supply Corporation
Docket No. 2009-1617-WR; Permit No. Adj 1318C

FOR APPLICANT:

Will Wilde

City of San Angelo
P.O.Box 1751

San Angelo, TX 76902-1751

FOR THE EXECUTIVE DIRECTOR:
Todd Galiga, Senior Atty., MC-173
Texas Comm. on Environmental Qual.
Environmental Law Division

P.O. Box 13087

Austin, TX 78711-3087

Craig Mikes, Technical Staff, MC-160
Texas Comm, on Environmental Qual.
Water Supply Division

P.O. Box 13087

Austin, TX 78711-3087

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas Coy, Jr., Atty, MC-103

Texas Commission on Environmental Qual.

Public Interest Counsel
P.O. Box 13087
Austin, TX 78711-3087

FOR THE OFFICE QF PUBLIC
ASSISTANCE:
Ms. Bridget Bohac, Director, MC-108

Texas Commission on Environmental Qual.

Office of Public Assistance
P.0O. Box 13087
Austin, TX 78711-3087

FOR CHIEF CLERK:
Ms. LaDonna Castafiuela, MC-105

Texas Commission on Environmental Qual.

Office of Chief Clerk, MC-105
12100 Park 35 Circle - Bldg. F, 1st Flr
Austin, TX 78753

FOR ALTERNATIVE DISPUTE RESOLUTION:

Mr. Kyle Lucas, MC-222

Texas Commission on Environmental Qual.
Alternative Dispute Resolution

P.O. Box 13087

Austin, TX 78711-3087

REQUESTER(s):

Carroll D. Blacklock
1906 Coke St.
San Angelo, TX 76905-6223

Fred R. Campbell
P.O.Box 186
Paint Rock, TX 76866-0186

Thomas L. Evridge
16185 My Road
Miles, TX 76861-5200

Ben O. Sims
RR 1,Box 4
Paint Rock, TX 76866-9401

Concerned Citizen

Public Works Director -

P.O. Box 157

Paint Rock, TX 76866-0157

Bermie & Lucy Mika
P.O. Box 643
Miles, TX 76861-0643

Ben O. Sims
425 N. Crozier Ave.
Paint Rock, TX 76866-3103



TEXAS

ONMMISSION
ON F*\J‘ ARONMENTAL
DOCKET NO 2009-1617-WR QUALITY
I R A T
APPLICATION NO 1318C OF THE § BEFORE THE
CITY OF SAN ANGELO, SAN § OHIEF CLERKS OFFICE
ANGELO WATER SUPPLY § TEXAS COMMISSION |
CORPORATION FOR AMENDMENT §
TO CERTIFICATION OF § ON
ADJUDICATION NO. 14-1318 §
' § ENVIRONMENTAL QUALITY

HEARING REQUESTERS REPLY TO RESPONSES
TO HEARING REQUESTS

CONCHO RIVER BASIN WATER CONSERVANCY ASSOCIATION, on behalf of its
members including the Hearing Requesters identified below,' by and through the Association, file
their Reply to the Responses filed by the Executive Director and the Applicant in the above

captioned matter, and would respectfully show the Commissioners the following:

VA. 7. Jones, Jr. (Certificate No. 14-1397 and domestic & livestock), Steven H. Hoelscher (Certificate No. -
14-1394 and domestic & livestock, Jenmifer A. Hoelscher (Certificate No. 14-1384 and domestic & livestock),
Leonard Grantham (Certificate No. 14-1361), Duane Schniers - Mayor, City of Paint Rock (Certificate No. 14-
1388), Wanda Hudson (Certificate No. 14-1340, 14-5600 and domestic & livestock), Bill Schneeman (Certificate
No. 14-1349 and domestic & livestock), M. C. Vinson (Certificate No. 14-1385, 14-3612), Todd Schwertner
(Certificate No. 14-1370 and domestic & livestock), Lonnie L. Buck (Certificate No. 14-4990), Gordon P and
Nancy L. Snodgrass (Certificate No. 14-1328), August Haechten, Jr. (wtr rt and domestic & livestock), Wilburn
Bailey Estate (wir rt and domestic & livestock), Lewis Buck (wtr rt and domestic & livestock), Van Carson (wir rt
and domestic & livestock), Douglas R. Day (wtr 1t and domestic & livestock), Dwayne Dishroon (wtr rt and
domestic & livestock), Dwayne Dishroon, Trustee, (wtr rt and domestic & livestock), Wanda & W.G. Dishroon (wtr
rt and domestic & livestock), Samie C. Ewald (wtr rt and domestic & livestock), Billy J. Helwig (wtr rt and
domestic & livestock), Ben A. Willberg Estate (wtr rt and domestic & livestock), Douglas John (wtr rt and domestic
& livestock), John C. Ketzler (wtr rt and domestic & livestock) Kevin L. Noland (wtr rt), Darrell Rushing (wtr rt
and domestic & livestock), Kenneth Schwartz (wtr rt and domestic & livestock), Kent Schwartz (wtr rt and domestic
& livestock), David Vinson (wtr rt and domestic & livestock), Clyde Watkins (wtr rt and domestic & livestock),
Ricky Werner (wtr rt and domestic & livestock), Edward E. Werner Estate (wir rt and domestic & livestock),
Carolyn Schwertner (wir rt and domestic & livestock), Kenneth R. Windham (wtr rt and domestic & livestock),
Joyce A. Moore (wir rt and domestic & livestock), Milburn Wright (wir rt and domestic & livestock), Jerrilyn
Wright Jones (wtr rt and domestic & livestock), Georgia C. Edwards (Certificate No. 14-1346 and domestic &
livestock), Wayne Hudson (wtr rt and domestic & livestock), by and through the Concho River Basin Water
Conservancy Association.



Amendment Requested
Certificate of Adjudication No. 14-1318 authorizes Twin Buttes Dam and impoundfnent of
water in Twin Buttes Reservoir. In this Applicatiqn the Applicant, subject to the granting of its
Application No. 1318B, seeks to amend Special Condition 5.C of the Certificate, which provides that
a conduit shall be constructed in the dam

"

. . and equipped with a regulating gate for the purpose of permitting the free
passage of the normal flow through the dam at all times and the passage of those
_ waters to which the Commission may determine lower appropriators are entitled.”

Applicant’s request is to change this language so that it would read as follows:

"Certificate Holder shall permit and provide for the free passage of inflows to Twin

Buttes Reservoir through the conduit in amounts to which lower appropriators are

entitled as determined by the Watermaster or the commission based on streamflow

gages located on upstream watercourse that the Watermaster or the commission

considers appropriate for making such determination."

This Application is subject to the granting ofits Application No. 14-1318B and is associated
with requests for Amendments to Certificates of Adjudication No. 14-1298 and 14-1348, which are
discussed in other Replies filed by the Hearing Requesters.

Careful reading of this language change indicates a substantial different meaning with respect
to what flows reach the main stem of the Concho River downstream of Twin Buttes. The existing
languége states that (1) there is a free passage of normal flows "at all times" plus (2) the passage of
water that the Commission determines lower appropriators are entitled. The proposed changed
language only provides for the free passage of "inflows" in amounts which lower appropriators are

entitled determined by the Watermaster. Instead of passing all normal flows "at all times" through

the Dam plus amounts of "water" needed by lower appropriators, the proposed language limits the



free passage water to "inflows" needed by lower appropriators determined by the Watermaster. This
is a significant reduction in flows (water) reaching the Concho River mainstem below Bell Street
Dam controlled by Applicant.

The existing language in the Certificate does not say "the free passage of flows" into the
Reservoirs or downstream in "amounts determined" by the Commission (Watermaster). It says the
free passage of normal flows "at all times." The existing languége then says "and the passage of
those waters" to which the Commission (Watermaster) determines lower appropriators are entitled.
"Those" waters refer clearly to other water than the inflows, i.e., water impounded in the Reservoir.
This meaning is made even clearer by a provision pertaining to what waters can be stored in the
Reservoir (i.e., storm and flood waters) that exists in Permit 1949 (the underlying water right to
Certificate No. 14-1318), which Was not ;:arried forward or omitted from the terms ofthe Certificate.
This circumstance is more fully discussed below. |

This requested Amendment and associated amendments are linked to the more threshold
issue of how the Twin Buttes Reservoir, Lake Nasworthy and associated dams and reservoirs of the
Applicant are going to be managed so as to protect the water rights of those in the Concho River
Basin. At the root of this threshold issue is the meaning of the terms now in the Certificate requested
to be amended and the provision of Permit 1949, which was not carried forward in the Certificate,
and a Water Accounting Plan recommended by the Executive Director, which also covers Certificate
Nos. 14-1318B, 14-1318C, and 14-1298. It involves the underlying water rights of Applicant
pertaining to Twin Buttes Dam and Reservoir. In order to illustrate the issues involved in this and
associated Amendment cases, it is necessary to review not only the background of these particular

Amendments, but the important events and unintended consequences on the Concho Basin leading



us up to these requested Amendments, which is both interesting and instructive and vitally important
to the future of water right holders on the Concho River Basin.
BACKGROUND

The setting is the Concho River Basin or watershed, which includes the Concho River
beginning at its confluence with the Colorado River and including its unnamed tributaries and named
tributaries, which includes the South Concho River, Dove Creek, Spring Creek, Middle Concho and
Noﬁh Concho in Tom Green, Concho, Runnels, Coke, Schleicher and Sterling Counties. The
Concho is in the arid portion of the State and 1s an over-appropriated stream. A large amount of
information was developed regarding the hydrology involved and water supply conditions on the
Concho in the record in the Commission’s files dealing with the establishment of a Watermaster on
the Concho River (Petition for a Watermaster on the Concho River, SOAH Docket No. 582-02-2130;
TNRCC Docket No. 2000-0344-WR, the "Watermaster Case"), which resulted in the Commission
ordering that a Watermaster be established on the Concho finding that water rights in the Concho
Basin were threatened and needed a Watermaster. The Watermaster Program was later confirmed
by statute. For example, a hydrology report filed in that proceeding (Exhibit A-90) and testimony
relating thereto showed that all water rights prior to 1929 amounted to 18,500 acre feet and that
except for the year 1951 and possibly 1952, there were sufficient total annual natural flows in the
river to take care of those senior water rights (See transcript of proceedings in the Watermaster Case,
Pgs. 829-830, 833, 835, also Exhibit A-121). The 1929 date is significant because this is the priority
date of Lake Nasworthy of Applicant (Certificate of Adjudication No. 14-1319), which is
immediately downstream of the Twin Buttes Reservoir as noted by the Executive Director in its
Response to the Hearing Requests. That is not to say that there was sufficient water for all water

rights holders at any time that they need it, however, there were significant stream flows from the



named tributaries to the Concho River. At the same time, however, the watershed experienced large

floods which went untapped into the Colorado River.

It was in this context of flood management that a project of the Bureau of Reclamation was

conceived to construct a dam to control floods and conserve some of the flood flows for future use

in times of need. This resulted in the issuance of Permit 1949 by the Commission (then Board of

Water Engineers) in 1960. This Permit had significant conditions which were imposed upon the

construction of Twin Buttes Reservoir because it placed a dam at the confluence of the major

tributaries and main source of water supply for the Concho River downstream of the Dam. The

important ones for consideration here are:

Hl'

The permittee shall store only storm and flood waters of said stream, subject to all
the rights of prior appropriators and lawful diverters below. Whenever the Board
finds that the permittee is storing any water to which downstream appropriators and
lawful diverts are entitled, the permittee shall release same to said appropriators or

lawful diverters on the order of the Board. By accepting the permit, permittee agrees

to abide by and comply with any such order of the Board without delay. Failure to
comply with any such order shall constitute grounds for forfeiture and cancellation.”

All water diverted from the reservoir for use through the Municipal Water System of™

the City of San Angelo, which was not consumed, was to be discharged back into the
Concho River after the use of ". . . reasonable diligence to treat and purify such return
waters so as not to materially impair the quality of the water of the receiving stream."”

A conduit was to be constructed in the dam with an inlet at elevation 1883.50 feet
with an opening of not less than 5 feet in diameter and equipped with a regulating
gate ". . . for the purpose of permitting the free passage of the normal flow through
the dam at all times and the passage of those waters to which the Board may
determine lower appropriators are entitled."

Water diverted from the reservoir by means of the regulating conduit prescribed was
to flow through the channel of the Middle Concho River to Nasworthy Reservoir and
released there for municipal use and through the South Concho River to the City’s
point of diversion for municipal use with irrigation water being released through the
Nasworthy Dam by a structure carrying a capacity of not to exceed 100 cfs to the
irrigation place of use.

All waters diverted for irrigation, which was not reasonably and beneficially used
was to be returned to the Concho River.



6. The Permittee was required to install metering equipment at each diversion point,
which would automatically record the total amount of water diverted and to cause to
berelocated existing stream flow stations on Spring Creek and Middle Concho River,
which were inundated by the Reservoir and established stream flow stations on Pecan
and Dove Creeks. All stations to be maintained on a daily record basis and subject
to the approval of the Commission.

Obviously, these conditions were to protect downstream senior water right holders and
domestic and livestock users from the consequences and effects of the construction of Twin Buttes
Dam and Reservoir.

As it turned out, these consequences did create water supply problems downstream of Twin
Buttes Dam after it was closed in 1963, which created many complaints from users resulting in a
Commission Order in 1974 to resolve the problems of senior water rights holders and domestic and
livestock users on the Concho River (Watermaster Case fecord, supra, ETranscn'pt Pgs 171-181,
Exhibit A-19). This resulted in a Commission Order on July 22, 1974, a,éopy of which is attached
as Exhibit A, in which the Commission pointing ouf the terms of Permit 1949 found thét the
Permittee had stopped flows and the Commission ordered that normal inflows pass through Twin.
Buttes Réservoir and that water be released from storage in Twin Buttes Reservoir for downstream
use in the same quantities as water was released for irrigation purposes through Lake Nasworthy and
ordered releases through downstream dams of Applicant including Bell Street Dam.

After Certificate No. 1318 was issued by Commission in 1980, Applicant obtained the first
Amendment to the Certificate pertaining to the return flow requifement of municipal water described
in Paragraph 2 immediately above. Interestingly enough, this is another condition of Permit 1949

that was not adjudicated in the Adjudication case, but this one was carried forward into the

Certificate. The result of the Amendment was to deprive the Concho River downstream of the



Applicant’s Water Treatment Plant discharge point of these return flow waters, which maintained
the flows in the River and provided a source of supply for downstream water rights holders and
domestic and livestock users. The consequences on the Concho River was devastating and created
additional water supply problems.

In 1984, complaints were filed with the Commission regarding the failure to pass through
and/or release sufficient waters for downstream use and the Commission sent cease diversion and/or
to release or pass through letters to water rights holders on the Concho (Watermaster Case record,
Exhibit A-21, A-25 Transcript Proceedings Pgs. 182, 187-208, 241-250). These problems continued
through 2002. In testimony of Mr. James Kowis who reviewed the USGS spring flow records
upstream from Twin Buttes Reservoir and Applicant’s diversion points and stream flows below Bell
Street, which is below the last diversion point of the Applicant, he concluded:

"n reviewing and comparing the monthly mean stream flows values for the stations

. ... I'saw that especially during the irrigation season of March through August, very

little of the total mean monthly natural flow coming into the Twin Buttes Reservoir

from the Middle Concho River, Spring Creek, Dove Creek and South Concho River

was consistently being allowed to pass downstream to meet any senior water right

demands. It appears that this inflow was being captured in or used out of either Twin

Buttes Reservoir, Lake Nasworthy, Metcalfe Reservoir, Lone Wolf Reservoir or Bill

Street Reservoir." (Exhibit 21, pg. 183, lines 1-9)

The year prior to the Commission’s 1974 Order, the Commission commenced the
Adjudication proéess under the Adjudication Act of 1967. It began at an initial public hearing on
March 6, 1973 and took evidence beginning March 19, 1973 at subsequent public hearings. These
hearings were held during the 1974 Order process, and thereafter the Commission issued its

preliminary determination on April 14, 1975 and thereafter, a Final Determination of the claims to

water rights on the Concho River segment of the Colorado River Basin, which was later approved



by the courts with modifications not pertinent here. This is significant to events and discussion
below because the Commission in 1974 was ordering for passage of normal flows and release of
stored water from Twin Buttes Dam and Reservoir during or near the same period of ﬁme that it was
involved in adjudicating water rights on the Concho.

In the Applicant’s Response to the Hearing Request, the Applicapt refers to the Adjudication
case and its impact on this Amendment case. Therefore, so that the Commissioner’s will have the
required information necessary to consider the threshold issues involved in these Amendment cases
prior to a submittal to a contested cése ‘hearing, there is aﬁéched as Exhibit B, a copy of the
Commission’s narrative portion of its Final Determination and the Commission’s findings and
conclusions with respect to Permit 1949 upon which Certificate of Adjudication No. 1318 wasissued
by the Commission. Also attached as Exhibit C is a copy of the Final Judgment and Decree in the
District Court approving the final determination in all respects pertinent to these cases dated June 14,
1979.

The underlying basis for the issuance of Certificate of Adjudication No. 14-1318 is the Final
Determination dealing With Permit 1949 approved by the Court, as required by the Water Rights
Adjudication Act. For the Commissioner’s reference, éttached as Exhibit D is a copy of the initial
Certificate of Adjudication No. 14-1318 issued by the Commission based upon the Adjudication and
Permit 1949, which is attached as Exhibit E. -

With the above background in mind, this brings us to threshold issues that need to be decided
by the Commission dealing with the underlying water rights pertaining to the management and
operations of Twin Buttes Dam and Reservoir. Many of those filing hearing requests, attempted to

have the threshold issues decided through Motions filed with the Executive Director to correct either



clerical errors or errors of law in regard to these underlying water rights based upon Permit 1949 and

Certificate of Adjudication No. 14-1318. These issues are extremely important to the hearing

Requesters with respect to their water rights in the future and especially in view of the Water

Accounting Plan recommended by the Executive Director to be applied in this case.
THRESHOLD ISSUES

A basis of the recommended Water Accounting Plan is that senior water rights holders and
domestic and livestock users are entitled to receive water only when normal inflows are existing and
entering Twin Buttes Reservoir. This is inconsistent with Special Condition 5.C of Certificate 1318,
which was included in Permit 1949 which required a conduit at Twin Buttes Dam ". . . for the "
purpose of permitting the free passage of the normal flow through the dam at all times and the
passage of those waters to which the Department may determine lower appropriators are enﬁtled"
as meaning that the free passage of normal flows only has to be passed, in spite of the above -
language which states "at all times" when there is a request for water by a downstream water rights
holder. It is also inconsistent with the main feature of Permit 1949 pertaining to the storage of only
storm and flood water and release of stored water upon Order of the Commission (now the
| Watermaster) to which lower appropriators are entitled which was left out of Certificate No. 14-1318 .
more fully discussed below.

This issue is critical to downstream seniof water rights holders and domestic and livestock
users because if there is insufficient flows passed through the reservoir to keep the river wetted and
in a condition to receive what other flows are necessary to meet their needs, there Will be insufficient
water in the stream for them to use when needed. The Water Accounting Plan fails to recognize that

it is clear from the provisions in Permit 1949, which were not adjudicated, that only storm and flood



waters were to be stored in the reservoir and even the stored water is subject to downstream water
rights and further, that the passage of non-flood waters was to be passed through at all times so as
to flow downstream in the Concho River and subject to use by senior water right holders.

This is also significant to those water right holders, either senior or junior, upstream of Twin
Buttes Reservoir because junior rights are prejudiced if flows are not in the Concho River for use
when needed by downstream senior water right holders. By failing to pass through the normal flows
as well as the needs of stored water to meet senior water rights holders downstream, there will be
additional seniority calls on upstream junior water right holders.

" In order to avoid unnecessary proceedings at the contested case hearing level and also the
pending court case, it is essential that the Commission consider and decide the threshold issues as
to the basis of the operation of Twin Buttes Reservoir and its system so that a proper Water
Accounting Plan can be formalized recognizing that the underlying rights required the passage of
normal flows "at all times" and the release of stored water, if necessary, for downstream senior water
rights holders. |

DISCUSSION OF THRESHOLD ISSUES
The threshold issues involve the preparation of Certificate No. 14-1318 following the
finalization of the adjudication case pursuant to the Water Rights Adjudication Act? Or,
alternatively, a question of the jurisdiction of the Commission to change conditions of a water right

which were not litigated in the adjudication case. It is fundamental that the Commission’s

2Water Rights Adjudication Act of 1967, Subchapter G, Section 11.301, et sec, Texas Water Code,
(V.T.C.A,, 2008) (the "Adjudication Act")

10



jurisdiction and authority with réspect to water rights is limited to that given under State statutes.’

More narrowly, these issues involve the adjudication of water rights in the Concho River
Watershed, a tributary to the Colorado River, and specifically the water rights under Permit 1949
granted in 1960 with a priority date of May 6, 1959. After the adjudication case became final in
1979, the Certificate issued by the Commission in 1980 included the provisions of the water right
of the Permit, which were adjudicated. It also carried forward into the Certificate all but one of the
Special Conditions of the Permit, which were not adjudicated. One unadjudicated Special Condition
dealing with storage of storm and flood water of the Permit, * was omitted, and did not find its way
into the Certificate issued by the Commission. This omission was discovered during the pending
Amendment proceeding.

We believe that the Commission made an error in the preparation of the Certificate under
law, and/or does not have jurisdiction to change or amend a water right by omission of an
unadjudicated Special Condition of the underlying water right. We believe that the Commission
followed the law and what occurred was an error, which should be corrected or otherwise lacked
jurisdiction to omit this iinportant unadjudicated condition of the underlying water right (Permit).

In our effort to timely raise this issue, most all of the Requesters previously filed a Motion.

dated August 22, 2008 to the Executive Director to correct this error in the Commission’s

3See Vernon’s Texas Code Annotated, Water Code, Section 5.013 (general jurisdiction), and see City of
Marshall and TCEQ v. City of Uncertain, et al., 206 S.W.3d 97 (TX.Sup.Ct. 2006) regarding the Commission’s
authority in changing or amending water rights.

"The permittee shall store only storm and flood waters of said stream, subject to all the rights of prior
appropriators and lawful diverters below. Whenever the Board finds that the permittee is storing any water to which
downstream appropriators and lawful diverts are entitled, the permittee shall release same to said appropriators or
lawful diverters on the order of the Board. By accepting this permit, permittee agrees to abide by and comply with
any such order of the Board without delay. Failure to comply with any such order shall constitute grounds for
forfeiture and cancellation.”

11



preparation of Certificate No. 14-1318. The Applicant responded to the Motion and the Executive
Director issued a letter dated October 30, 2008 stating reasons why he could nof act upon this Motion
because of procedural issues and other issues. On November 12, 2008, Requesters filed another
Motion covering additional issues raised and statements made by Applicant and the Executive
Director and to clarify (1) what they believed to be an inadvertent error, but (2) which now involved
other more specific issues raised by the Applicant and the Executive Director, which needed to be
further addressed and considered by the Executive Director.

The Executive Director denied this Motion, and Requesters filed a Motion to Overturn with
the Commission which was allowed to be denied by operation of law.

Requesters thereafter appealed this decision to Court which is now pending in Cause No. D-
1-GN-09-001101 in the 201* District Court in Travis County, Concho River Basin Water
Conservancy Association v. Texas Commission on Environmental Quality.

Asprovided by the Adjudication Act, following issuance of the Final Judgment and Decree,
the Commission prepared and issued Certificate 14-1318 evidencing the adj ﬁdicated water rights of
the City based on the Final Judgment and Decree of the District Court. In doing it also included
some of the unadjudicated special conditions of Permit 1949.

A review of the Commission’s Final Determination and the Court’s Final Judgment and
Decree admittedly shows, that both contained only findings and conclusions relating to the
identification of the water right holder location and the priority, extent, and purpose of use of the
adjudicated right, but did not mention or deal with the special conditions of the right based on Permit
1949.

The Commission included in the Certificate the finding and conclusion of the Adjudication,

12



i.e., priority, extent, and purpose of use of the adjudicated right as determined in the adjudication
process, but it also carried forward some of the special conditions of Permit 1949 which were not
adjudicated apparently so that the total water rightv of a holder could be shown by the Certificate.
However, in this case, all of the unadjudicated special conditions of Permit 1949 were carried
forward, except for one which, by error, was omitted.

Section 11.302 of the Adjudication Act, declares the policy of the Act. Its main purpose was
to record and identify non-statutory water rights (i.e., riparian rights except for domestic and
livestock users) and to identify and quantify statutory right claims so that water rights over the State
were identified and the greatest beneficial use could be achieved. The Act provides for a process by
which these water rights can be identified and quantified. The Act provides for a final determination
by the Commission accomplishing these specific purposes, that is, quantifying and identifying water
rights in the State. These are basic elements and the extent and identification of what water rights
are in existence over the entire State.’

The Act does not mention special conditions of water rights as they existed in Permits in the
Staté. It spoke only to identification, quantification and recordation of the rights insofar as the
amount of water that could be taken from a stream, purpose of use, rate of diversion, and in case of
irrigation the land to be irrigated. If other issues pertaining to special conditions in Permits were
raised in the adjudication case with notice to all parties, then such issues were litigated and became
a part of the Final Determination and Court Decree.

Accordingly, the Final Determination on the Concho River was accomplished by the

Commission and a Final Determination was issued only identifying and quantifying the water right

>See, In Re Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe River
Basin, 642 S.W.2d 438 (Tex.Sup.Ct. 1982) regarding the history and purpose of the Adjudication Act; See also,
City of Marshall and TCEQ v. City of Uncertain, et al.

13



and the extent of such water right with respebt to Permit 1949, but the other Special Conditions of
Permit 1949 were not raised as an issue nor included or mentioned in the Determination with proper
due process notice and litigated.

In accordance with the Adjudication Act, once the Final Determination was determined it was
filed in Court and reviewed by the Court, which ultimately led to a final Court Judgment. At that
point, only issues raised and litigated in the adjudication case could be considered by the Court. The
only thing subject to review was what was included in the Final Determination of this water right
which was an identification of the water right and the extent to which it had been "perfected” but did
not contain the unlitigated special provisions of the water right otherwise included in Permit 1949
as issued by the State. The Court affirmed the Commission’s Determination only in respect to the
issues litigated.

After adjudication proceedings were completed judicially, § 11.323 of the Act provides for
the issuance of a "Certificate of Adjudication" in providing as follows:

§ 11.323. Certificate of Adjudication
(a)  When a final determination of the rights to the waters of a stream has
been made in accordance with the procedure provided in this
subchapter and the time for a rehearing has expired, the commaission
shall issue to each person adjudicated a water right a certificate of
adjudication, signed by the presiding officer of the commission and
- bearing the seal of the commission.
(b) In the certificate, the commission shall include:
¢ a reference to the final decree;
(2) the name and post-office address of the holder of the
adjudicated right;
(3)  the priority, extent, and purpose of the adjudicated right and,
if the right is for irrigation, a description of the irrigated land;
and

4) all other information in the decree relating to the
adjudicated right.

14



The special conditions of Permit 1949 were not litigated and includéd in the Final
Determination or Judicial Decree as "other information in the decree . . ." as provided in §11.323(4).
These other aspects of Permit 1949 were not reviewed or changed because the Commission and the
Court lacked jurisdiction to do so, unless raised and adjudicated after proper Constitutional notice
and hearing, and included in the ﬁﬁdings of fact and conclusions of the Final Determination and
Court Decree.

In the preparation of the Certificate these special conditions of the water right, which are also
the essence of the water right itself, remained the same and could not be changed unless litigated in
the adjudication proceeding. They could be changed by amendment in a separate proceeding
provided in the Texas Water Code and we are engaged in this case, See, City of Marshall case,
Supra.

As noted, the Certificate carried forward and included the special conditions of the water
right not litigated in the Adjﬁdication, for example, Special Condition 5A, pertaining to the top of”
conservation pool, 5SB. pertaining to return flows, 5C. elevation of the conduit of the Dam and
required passage of normal flows. However, the special condition dealing with sforage and -
. downstream senior water right hoiders was omitted, and is pertinent'énd relevant to this Water right
initially by Permit 1949. |

Neither the Adjudication Act nor any other statufe provides a means by which provisions of
a "Certificate of Adjudication" can be reviewed. Its preparation and issuance is a ministerial act
intended to mirror the Final Determination 1ssued in the adj udication proceeding. Other conditions

pertaining to the water right contained in the Permit which were not litigated and included in the
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findings of fact or conclusions in the Final Determination still exist to be carried forward in the
Certificate, or alternatively the water right would be shown by the Certificate as to the Adjudicated
provisions and the Permit as to the unadjudicated provisions.

The Applicant argues in its Response that the following general finding in the Final
Determination entitled "Merger for Administration Purposes" is a finding for a substantive and
intentional change of Permit 1949 by omitting the storage provision of Permit 1949 from the
Certificate it provides:

"The allocation of water between users during times of shortage has confronted and

confounded every administrator of water resources. Continual division of a stream

into normal flow and storm and flood flow is a difficult engineering problem. Ifthe

administrator is to deal with not only this division but also to problem of allocating

water between holders of certificates with a time priority and those without a time

priority, particularly with the small quantity of water available in this segment, a

wholly unworkable scheme will have been created. Therefore, the [TWRC] has

merged appropriative rights and rights recognized under }Section11.303, Water

Code] into a common system as an equitable and workable means of

administering the water rights adjudicated and has placed all recognized

riparian claimants on a time priority with statutory water rights. (App. D, Pg.7)

This statement is found in the introductory portion of the Final Determination and not in the
. finding of fact and conclusion rélating to Permit 1949 and under title of "Merger for Administration
Purposes."

A clear reading of this provision in the Final Determination shows that it pertains to riparian
water rights, and the merger of riparian water rights with appropriative water rights for
administration purposes . The language in this statement of the Commission pertaining to allocation

of water, and "normal and flood flow" references is only the predicate and basis of the Commission’s

Conclusion to merge statutory and riparian rights in the Final Determination. It does not say
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anything about the conditions of a Permit (a statutory water right) pertaining to the storage of water
or other type conditions, now generally referred to as "Special Condition". It does not reference
impoundment or storage rights, and was not referenced or included in the finding of fact or
conclusion pertaining to Permit 1949 involved herein. This omitted provision pertains to the
- impoundment and storage of storm and flood waters with the important proviso "subject to all the
rights of prior appropriators and lawful diverters below," and does not relate to or involve the merger

of riparian and statutory water rights and flows in that respect for administration purposes. To -

" suggest that this statement in the Final Determination authorized the Commission, to omit this

irﬁportant condition of Permit 1949 in the Certificate is a non-sequitur!

| The elements of the City’s water rights is based ﬁpon Permit 1949, except to the exfent that
iti was identified and quantified with respect to the amount of water diverted and "vested" and
"perfected" as determined in the Final Détermination and approved by the Court. Otherwise, the
conditions of the Permit defines the basis and extent of the Watef right held by the City. Therefbre,
it is necessary to include all of the conditions contained in the Permit.

Applicants argue that this error in omitting the omitted pfovision was not "inadvertently
made" but wasv intenﬁonally made by the Commission. It must have been "inadvertently" made
~ because why would the Cornrﬁission include all of the other Special Conditions in Permit 1949 in
the Certificate and omit this provision?

The Adjudication Act gave the Commission the authority and jurisdiction to "change" the
underlying water right (here Permit 1949) only to the extent to which it had been adjudicated.
Admittedly, neither the Commission’s Final Determination or the Court Judgment, contained any
findings of fact or conclusions of law pertaining to the Special Conditions contained in Permit 1949.

The only suggested basis is the general statement by the Commission in the Adjudication
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Case pertaining to riparian rights discussed above and not relevant to this case. Thus, omitting this
provision was a "change" in the underlying water right not authorized by the Adjudication Act nor
any other law. It was a "change" which improved the water rights under Permit 1949 to authorize
more than the right authorized before the Adjudication Case, without notice and without a hearing
allowing other water right holders to contest the "drafting" of the Certificate. The Adjudication Act
and no other law provides for an appeal of the‘drafting of the Certificate. The only appeal is of the
- Final Determination. The drafting of the Certificate is not a final Order of the Commission which
~ Is appealable.

To suggest that this omission was not "inadvertent" and intentional is to suggest that the
Commission, without any supporting direct finding of fact and coﬁclusion oflaw in the Adjudication
Case, "changed" this important condition of Permit 1949 by the mere omission of it in the drafting
of the Certificate. This cannot be so because the Commission would not do something to which it
was not authorized to do and in a manner, violative of Constitutional requirements and due process
rights of others having water rights downstream of Twin Buttes Reservoir in the Concho and -
Colorado River Basin.

This is an impbrtant provision protecting downstream senior water right holders and lawful
diverters because of the general Corﬁmission policy as stated by staff, that once water is impounded
it is nof subject to call by downstream senior water right holders and other lawful diverters as
needed. Itis important to upstream junior water rights holders because it could subject them to more
priority calls. |

Permit 1949 is still alive and enforceable only if all of the provisions of Permit 1949 were

carried forward in the Certificate which were not affected by the Adjudication Case. The
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Adjudication Case was limited by the Adjudication Act as to what parts of the Permit were
adjudicated. If issues regarding the Special Conditions were raised and litigate.d, they would be
included in the Final Determination ahd Court Decree. They were not in either the Final
Determination or Court Decree. Thus, the Speqial Conditions in the original Permit 1949 included
in the Certificate are vglid as well as the omitted provision.

Section 11.322(c) of the Adjudication Act provides that a "water right" not included in the
Court Decree, does not exist any longer. Clearly, the water rights under Permit 1949 was included
in the Adjudication Case to the extent that it was adjudicated. The Special Conditions of Permit
1949 which were not dealt with in the Adjudication Case, did not just go away. Asnoted above, they
could be changed only by amendments to the water right or by cancellatioh according to law. This
was not done in this case, because all of the unadjudicated Special Conditions of Permit 1949 were
not carried forward in the Certificate. The Certificate exclﬁded the omitted provision. Therefore,
. the omitted provision of Permit 1949 is still alive because it has not been lawfully amended or -
changed, but was only inadvertently not carried forward in the Certificate.

Applicant argues that the difficulty of determining the division of flows between flood and
storm water and normal or ordinary flows has been previously recognized as an engineering problem
and the Commission eliminated it in merging riparian rights with appropriation statutory rights. The
Water Rights Adjudication Act did not address this "flow issue" as it naturally occurs in a stream. -
The Commission only addressed "flow issues" as discussed above in the merger of statutory and
riparian rights. The Adjudication Acthas no provision dealing with this "flow issue" or the disregard
of provisions in Permits that deal with different flows of water as contained in the water right as

originally issued by the Commission.
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This issue of determining "normal flows" has no bearing or relevance to this case. It has
been discussed in many court cases, however, at the same time, it appears to be "an upside down
argument" in that all of the attention is paid to the question of determining "normal flows" as oppose
to determining "storm and flood flows." Storm and flood flows are easily determined by comrﬁon
observation with current technology and measuring techniques. It reminds us of older cases which
found groundwater to be ". . . so secret, occult, and concealed that an attempt to administer any set
of legal rules and respect to them would be involved in hopeless uncertainty, and would, therefore,
be practically impossible . . ." (Housz‘on & T.C. Railway Company v. East, 98 Tex. 146 (1904),but
see discussion by Justice Wilson, in his dissent, in City of Corpus Christiv. City of - Pleésanton, 154
Tex. 289, at 299-300 (1955) of advances in knowledge and technique with respect to waters over the
years after 1904 to which the Commission can acknowledge.

Moreover, §11.021(a) still defines State water as being ". . . water of the ordinary flow,
underflow, and tides of every flowing river, natural stream, and lake and of every bay or arm of the
- Gulf of Mexico, and the storm water, flood water, and rain water of every river; natural stream,
canyon, ravine, depression, and watershed in the State is the property of the State."

To suggest that the Adjudication Act changed the distinctions between flows and streams as
. contained in Special Conditions of Permits either before or after the Adjudication Act is incorrect
- and is overly broad. There is no law, including the Adjudication Act, that provides that such flow
conditions in statutory rights can be changed other than through the Amendment and Cancellation
process. Modern hydrologic concepts and engineering can deal with distinction between flows in
properly prepared water accounting plans.

It is no longer the case that water is so ". . . secret, occult, and concealed . . ." with more
modern hydrologic techniques. Determining flows with respect to inflows to a reservoir can be
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engineeringly determined and accounted for. Storm and flood waters are identifiable and associated
with current storm weather conditions. Other remaining flows are normal flows. It does not take
more than a human mind assisted by modern hydrology to determine these natural conditions.

Moreover, »the suggestion that the statements relating to the merger for administrative
purposes of riparian and other statutory claims as support for the intentional omission of the omitted
provision is inconsistent with the Commission’s intentional carrying forward in the preparation of
the Certificate the provision contained in Special Condition 5C of the Certificate dealing with the
passage ofthe "normal flows" through the conduit at Twin Buttes. Ifthe Commission was applying
apolicy and exercising its general jurisdiction over water rights by a rule that there is no distinctions
between "flows" why would it have included a provision in the Certificate dealing with the passage
of "normal flows" in Special Conditions 5C of the Certiﬁcate involved in this case. Asnoted above,
near the same time that the Commission was adjudicating the water rights on the Concho, it was
involved in the proceeding resulting in 1974 Order (Exhibit A) in which it ordered that the "normal
inflows" pass through Twin Buttes Dam and that "stored water" be released for downstream use.
If the Commission intended such a change in the water right it would have stated so in.a clear
fashion. No, the omission of the omitted provision was not a substantive decision of the
Commission in the preparation of the Certificate because to do so is contrary to law. It.was an
* inadvertent error by omission.

Alternatively, the Commission had no jurisdiction or authority to omit the omitted provision
in Permit 1949 in the Certificate, and to do would violate Movants’ due process and constitutional
rights.

The change of the water rights under Permit 1949 by omission of the omitted provision
cannot be considered as an amendment of that provision because the statutes relating to amendment
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of é water rights were not followed or even alluded to in any way in the Final Determination, the
Court Decree which Was confined by the Adjudication Act to issues raised before the Commission
in the Adjudication Case.

The omission of this provision in the Certificate is critically important in this case because
the proposed amendment cl}anging the language as requested will further reduce downstream flows
and impair downstream water rights, and the proposed Water Accounting Plan further reduces flows
downstream available for water users because it eliminated the free passage of normal flow to
inflows when a call for water is made and determined by the Watermaster. The plan completely
ignores the words in the Certificate carried forward from Permit 194 regarding the free passage of
normal flows "at all times" and interprets "and" as limiting the free passage of normal flows at all
times to those waters to which the Commission may determine lower appropriators are entitled. It
is this interpretation that is a basis of the Water Accounting Plan recommended by the Executive
Director. If the omitted provision dealing with the impoundment of storm and flood waters were
present in the Certificate, certainly it is clear that the words "passage of those waters to which the
Commission may determine lower appropriators are entitled" means the storm and flood waters that
are impounded in the reservoir. Thisis so because the omitted provision made the storm and flood
waters storage rights subject to "all the rights of prior appropriators and lawful diverters below."

Thus, When the omitted provision is read in conjunction with Special Condition 5.C of the
Certificate, it is clear that the basis of the Executive Director’s Water Accounting Plan passing
normal flows only when there is a request for water downstream and if not available, not releasing
impounded flows, which is subject to downstream rights, is incorrect and not consistent with the

underlying water rights dealing with Twin Buttes Dam and Reservoir. Moreover, additional and
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existing measuring devices must be required by the Commission so that the management and
operation of the Twin Buttes and Applicant’s overall system may be properly administered by the
Watermaster.

HEARING REQUESTS

We agree with the recommendations of the Executive Director with respect to their status as
affected persons and interest in this case. All water rights holders on the Concho Watershed are well
known to the Watermaster and shown on his records. Many of the same parties participated in the
Watermaster Case as well as other amendment cases and the current court appeal mentioned above.
Several of them testified in the Watermaster Case and are vitally interested in this case either as
water rights holders or domestic and livestock users. Further necessary information will be provided
to the Executive Director.

A question was raised regarding the status of the Concho River Basin Water Conservancy
Association. It is a non-profit corporation having filed its Articles of Incorporation with the
Secretary of State and was issued Charter No. 01580772-01 dated May 2, 2000, issued by the:
Secretary of State of Texas. Article Four (4) of its Articles of Incorporation, provides that its
purpose is:

“The purposes for which the corporation is organized are: (1) to protect and conserve

private property rights of landowners and water right holders in the Concho River

Basin; (2) to promote water conservation; (3) to promote and encourage cooperation

between water users, so as to enable members to work together as a unit in matters

of mutual concern; (4) to promote management practices conducive to more

economical operation of the Concho River Basin and monitoring of the flow of the

Concho River Basin and its tributaries; (5) to concern itself with matters of interest

to the association which may be before any legislative bodies, courts or agencies, or

which may affect the interest of the members; and (6) to disburse information and

other action deemed appropriate to carry out these purposes.”

The Association has appeared in other cases involving the Concho River Basin and

Watershed and is authorized to represent those identified in footnote 1 above, which is consistent
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with its purposes. The Association meets the requirements under 30 TAC § 55.252(a) in that (1) one
or more members of the group or association would otherwise have standing to request a hearing in
their own right; (2) the interests the group or association seeks to protect are germane to the
organization’s purpose; and (3) because one or more of those identified in footnote ‘l above are
Requester(s) and participating through the Association.
CONCLUSION

- Werespectfully request that the Commission (a) grant the hearing requests as recommended
by thevExecut‘ive Director and deny this Application for the Amendment changing the 1méuage in
B Special Condition 5.C as requested, or alternatively, order a contested ;:ase hearing; (b) enter an
appropriate order or other directives properly defining the underlying water rights of the Applicant
- under Permit 1949 and Certificate No. 14-1318 as including the omitted provision of Permit 1949
| discussed abéve within the terms of Certificate No. 14-1318; and (c) direct that the Water
Accounting Plan be modified consistent with qxistiﬁg Special Condition 5.C of Certiﬁcate‘No. 14-
1318 and the omitted provision of Permit 1949, see footnote 4 above, aécording to their terms as
discussed above. In this manner, this threshold issue would be resolved and if the case could not be
otherwise reéolved between the parties better define the issues involved in a contested case hearing,
" and save considerable time and expense involved in a contested case hearing and potentially the
pending court case. The alternatjve is to order an expensive and time consuming contested case
- having to address these threshold legal issues which, ultimately, must be decided: by the

Commission.
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Respectfully submitted,

LAW OFFICES OF GLENN JARVIS
Inter National Bank Building

1801 South Second Street, Ste. 550
McAllen, Texas 78503

(956) 682-2660 - telephone

(956) 618-2660 - telecopier

BY: - i nd®
Glemn Jarvl\]ié/
State Bar No7t 10588000

ATTORNEY FOR CONCHO RIVER BASIN WATER
CONSERVANCY ASSOCIATION
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing Hearing Requesters
Reply to Responses to Hearing Requests, has been sent via first-class mail, to the persons on the

attached Mailing List on this 17" day of August, 2009.
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Glenn Jarvis
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FOR APPLICANT:

Will Wilde

City of San Angelo
P.O.Box 1751

San Angelo, TX 76902-1751

FOR THE EXECUTIVE DIRECTOR:
Todd Galiga, Senior Atty., MC-173
Texas Comm. on Environmental Qual.
Environmental Law Division

P.O. Box 13087

Austin, TX 78711-3087

Craig Mikes, Technical Staff, MC-160
Texas Comm, on Environmental Qual.
Water Supply Division

P.O. Box 13087

Austin, TX 78711-3087

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas Coy, Jr., Atty, MC-103

Texas Commission on Environmental Qual.

Public Interest Counsel
P.O. Box 13087
Austin, TX 78711-3087

FOR THE OFFICE OF PUBLIC
ASSISTANCE: ‘
Ms. Bridget Bohac, Director, MC-108

Texas Commission on Environmental Qual.

Office of Public Assistance
P.O. Box 13087
Austin, TX 78711-3087

FOR CHIEF CLERK:
Ms. LaDonna Castafiuela, MC-105

Texas Commission on Environmental Qual.

Office of Chief Clerk, MC-105
12100 Park 35 Circle - Bldg. F, 1st Flr
Austin, TX 78753

Mailing List
San Angelo Water Supply Corporation
Docket No. 2009-1617-WR; Permit No. Adj 1318C
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FOR AL TERNATIVE DISPUTE RESOLUTION:

Mr. Kyle Lucas, MC-222

Texas Commission on Environmental Qual.
Alternative Dispute Resolution

P.O. Box 13087

Austin, TX 78711-3087

REQUESTER(s):

Carroll D. Blacklock
1906 Coke St.
San Angelo, TX 76905-6223

Fred R. Campbell
P.O. Box 186
Paint Rock, TX 76866-0186

Thomas L. Evridge
16185 My Road
Miles, TX 76861-5200

Ben O. Sims
RR 1,Box4 ‘
Paint Rock, TX 76866-9401

Concerned Citizen

Public Works Director

P.O. Box 157

Paint Rock, TX 76866-0157

Bemie & Lucy Mika
P.O. Box 643
Miles, TX 76861-0643

Ben O. Sims ,
425 N. Crozier Ave.
Paint Rock, TX 76866-3103
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AN ORDER directing San Angelo
Water Supply Corporation to
release water from Twin Buttes
Resarvoir and directing the
City of San Angelo, Texas, to
provide for the passage of
the releases. .

on July 22, 1974, there came on to be congidered before the Texas

Water Rights Commission the matter of insufficient water in the Concho

River below thg_Bell'Street Dam_in San Angelo,-Texés, to provide-fbr.

domestic and }ivestock water and to honor superior and senlor water:

rights on the Concho River.

After considering the matter tne_COmmission finds:

l. San Angelo'ﬁater supply Corporaﬁidn, hereafter referred tb as
“permitteg,' owns -Permit No: 1943 anthorizing Twin Buttes Resérvoir
wh;ch provides as a conditién as follows:

“The permittee shall store only storm and flood waters
of said stream, subject to all the rights of prior appropria-
tors and lawful diverters pelow. Whenever the Board finds
rhat the permittee is storing any water to which downstream
approrriators and lawful diverters are entitled, the permittee
shall release same to said appropriatoxs or iLawful diverters
on the order of the Board. 3v accepting this permit, permittee
agrees to abide by .and comply with anv such order of the Board
witnout delay. TFailuxe To cemply with any such orde- cnall
cons:itnte_grounds for forfeiture and,cancellation.‘

’
-

2. Below TwWin Buttes Dam on the Concho River the city of san

" Angelo owns two dams, Lone Wolf Dam under Caertified Filing No. 1355,

and Bell Street Dam undexr peymit No. 1663-
3. Permittee has stopped the flow of the Middle Concho River,
the South Concho River, Dove Creek, dand Spring Creek., and their

contributing tributéfies, and is impounding the water in Twin Buttes

' Reservoir; and nas failed to retease sufficient inflows from Twin

Buttes Reservoir for domestic and livestock uses and for other
Superior'and senior water iights downstream on the Concho River.

4. Permittee has been supplying waﬁer from Twin Buttes Reservgir
to Tom Green COuAty Water Control and Improvement District No. 1 for

irrigationApu:poses.
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‘5. To satisfy the above notéd condition in Eetmit No. 1949, to
provide for domestic and livestock needs, and to honor superior and
senLor water rights below San Angelo, Texas, on the Concho ﬁiver,
permittee should be directed to provide for the passage of the normal
inflows through Twin Buttes Reservolr, in addition, dque to the -failure
to release sufficient inflows from Tw;n Buttes Reservoir, permittee
should be directed to release water from the reservoir at the same
time and in the same guantities as water is hereafter diverted for irri-
gation purposes in the Tom Green County. Water Control and Improveﬁent>
D;strict»No- 1:; and, the City of San. Angelo, Texas, should4be directed )
to pass'the_releases through Lone Wolf Dam ind Bell .Street Dam.

NOW, THEREFORE, BE IT ORDERED BY THE. TEXAS WATER RIGHTS COMMISSION
that:

San Angelo Water Supply Corporation is hereby directed to
ptovide for the passage of the normal inflo@o through Twin Buttes
Reservoir;‘ l

In addition to the releases of the normal flows, San Angelo
Water Supply Corporation is hereby dlrected to- release water fxom Twin
Butcos Reservoir at the same time and in the same quantxtles as water
is hereafter diverted for irrigation purpases in the Tom Green County
Water Control and Improvemnent District No. 1, until otherwise notified;
‘a_nd' . : .

The City of San Angelo, Texas, is hereby directed to pass the

relsases trom Twin Buttes Reservoir through Lane Wolf Dam and Eéll Street-

Dam.

The Secretary of the Commission is directed to issue a certified
copé.of this order to the San Angelo Water Supply Corporation, Tom Green
Codnty-Water Control tnd Improvement pistrict No. 1, and the City of
San Angelo, Texas. '

;““43§ecuted and entered of record, this the 23xd day of July, 1974.

""" i, : TEXAS WATER RIGHTS COMMISSION

Dorsey B« Hardeman, Commissloner
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IN THE MATTER OF THE " I . BEFORE THE TEXAS WATER

N

ADJUDICATION OF THE CONCHQ 1 ©  RIGHTS COMMISSION
. RIVER SEGMENT OF THE
COLORADO RIVER BASIN

FINAL DETERMINATION

i .
: The Texas Nater Rights Commission hereby makes 1ts final deternu-
: na.ta.on of claims of water. r1ghts in the Concho River Segment of the

; ‘Colorado River Basm. This act1on is taken pursuant to Title 2,

i Subtitle A, Chdpter 5, Subchapter G of the ‘Texas Water .Code (1971) .*
%‘ Jurisdictdon was. e's’ta.blished at the init.ial. public hearing in San.
B

Angelo, Texa's,'on March 6, 1973, and evidence wis i‘éce‘iv’ed'on Ma’rch'19,

1973.ax'1d at subsequent public'heari'nksl. The Comm:.ss:.on s pre—lxmnary .
) detemmata.on was entered on April 14, .1975. Contest hearings were.
held on, September 23, 24, and 25, 1975 -and on October 29 1975,
. The Comussmn has. cons:.dered the record of these proceedings,
~1nc1ud1ng the exammer s report the 1nvest1gat1on report, the, appendxx
tqd the imrest:.gat:.on report, the written statement of facts, documentary
“evidence admitted into ev;den_ce, the contests filed and the exceptions
and bri'e'.fs filed by parties, -in haking the followixig findings of ..facg:

and conclusions of law:

' INTRODUGTION 4

1. ’I'he Concho R;urer Segment “of the Colorado River Ba51n cons:.sts
of the Ma:.n Concho River and its tributanes between the confluence of .
the river with the Colorado River and the headwaters ‘of the North
Concho, Mzddle Concho and South Concho vaers and. their tributaries '
mcludmg Spnng Creek and Dove Creek and their tnbutarles ‘and .
1nc1ud1ng all or portions of Concho, Runnels, Tom Green, Coke, Schleicher,
* Irion, Crockett, Reagan, Upton Mldland Glasscock Howard . and Sterhng
Counties, Texas. - State water w:.thm this area 1s used for mun1c1pa1

:er:.gat:lon, industrial and recreatxonal purposes. :

.*Allasta.tuto:ry references are to the Texas Water Code unless otherw1se
. noted.




'.2. ‘In the adjudichtiort of'warer rights which inélode_s permits,
certified filings and ‘claims filed pursuant to Section 5.303 (previ-
ously.Article 75!428., Section 4, Vernon's Anootated Civil Statutes),
the Commission has applied stare statutory and judicial criteria. 1In
_accordance with Section 5.021, all flows ‘of -the various streams in' the
Concho ‘RiyerASegment are State waters subjeet ‘1‘;0 this adjudication
except water being 'used,for domestic and iivestock- purposes.

3. 1In det‘érmining water rights in t}ie<Concho River Segment,

..benefxcial use, ‘as the term has been def1ned by law, is an essential
element for any clalmant seeklng recogn:.tion of a water right. Bene-
ficial use is use of that amount_: of water w_hrch 1s economically
necessaryb for a purpose authorized by -Chapte,r.s of theimiter Code,
when reasonable inrelligence and .reasonable diligence are used in

applymg ‘the water to that purpose (Section 5 002).

STATU'I'ORY RIGHTS

4. Statutory appropnators are persons (1) who have made a
.benef1c1a1 use of water in a: lawful manner u.nder the prov1sions of any
~act of rhe legislature before the endctment of Chapter 171, General
Laws, Acts of the 33rd Législatore, 1913, ‘as amerld'ed, or (2) who fil_ed'

with the State Board of Water Engineers a Tecord of _their appropriation

as 'provid‘ed by the 1913 Act, as amended,. known as .a “"certified filing,'

or (3) who have made' a beneficial use of water within the limitations“
of a permit lawfully 1ssued by the Texas Water Rights Conuussmn or
its predecessors. ’ ‘
S(a) Permits which- havé not been developed due to their recent
issuance cam.';ot be adjudicated as vested rights. The Commission,
therefore, ?1as recognized such a riglrt to the_extent of ._the development
according to the terxos end conditions of the permit and has authorized;:
the holder of such a perm.t to continue d111gent development. B
(b) SubJect to the foregomg, the Conmussmn therefore determﬁ.nes

appropnate, the maximum acreage 1rr1gated together with ;]1;

rates and time pnonnes thereof.
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author1ze the diversion of normal flow‘ ‘the annropr1at1ve r1ght<

'of watgx~tg.storm and flood water, the-dlver51on of the normal flow qof

) VY

(¢) An appropriator who was diverting water from an unauthorized .
diversion point was allowed to continue this practice where it wis

determlned that the dev1at10n from the terms of the appropriativ:

right was 1nconsequentlal. This authorization was conditioned o1 the

absence of 1nterven1ng appropriators between the author1zed point of

diversion and the unauthorized point at which the water was actually

diverted.
(d) An approprlator who was 1rr1gat1ng acreage located out51de
the authorized area ‘was allowed to continue th1s practlce where it was

determined that the dev1at10n from the terms of the appropriative

r1ght was 1nconsequent1a1.

6. Due to several destructive floods during this century on the

Main Cdncho River, the most severe of which-occurred in 1936, a number
of on-channel dams authorized by permits and certified filiﬁgs were

‘breached and became 1ncapab1e of creatlng the on-channel reservozrs

speczfled by the terms of the permits and cert;fxed f111ngs. Some of

the dams were.never.repalred wh11e others that were rebuilt were

washed out by subsequenf floods.- Where the. perm1ts or cert1£1ed

f111ngs authorlze d1vers1og from the author;zsd.tescquxzs and co not .

— T

here1n gecognlzed are 11m1ted to the max1mum annual quant1ty of water

diverted from the authorlzed reserv01rs and benef1c1allx used fcr _the

purposes ¢ author1zed. If a permlt or certlfled filing requzres the
-l

construction and maintenance of a dam and limits the dﬂﬁgrsAQn end u§e

T e s, e

the watercourse is’ ot 1n accordance with the tezms and - condltluns\ﬁf

-~ -

the water tlght and such use cannot be con31dered developme_; RE. the

- -y e

w§;er.r1ght. ¥here it was estab11shed in ev1dent1ary hearings 7vhat an

authorized dam was constructed in accordance with a .permit or cvrt1f1ed

filing, it is recogn:zed here1n to the max1mum capacity establzuhed

reggrdless of its present condition.

7.  The appropriative rights of holders of term permits, -hose

granted for a specific number of years, were adjudicated and are

included in this determination. The appropriative rights of holders

of temporary permits, those granted for a period of less than tairee




. in the owner of land the title to which passed out of the State of

- ——— e . . -

vrears, were not included in this adjudication or this determination.

The appropriative rights of holders 'of contractual permits, -those

authorizing use of water based upon a written agreement with a water

right holder, are recogn1zed under the water right holder s permit or

*ert:fied filing.

RIPARIAN RIGHTS

. 8. In deterﬁining the'nature and extent of riparian right
claims, the‘Commiseion.has applied the following statutery criteria:

(a) The Texas Water Code does not recognize any r1parlan right

lexas after July, 1, 1895, In this regard it 1s suff1c1ent that
:quitable title to the land passed from the State of Texas prior to
July 1, 1895. ' '

(b) Clainms of riparian rights not filed in substant1a1 comp11ance
vith Section 5.303 are barred and extinguished.

(c) Clazms of riparian rxghts, if valid under existing law, are

recognlzed to the extent of the naximum actual application of water to

-eneficial use without waste, dnd to the extent acreage was irrigated,

if applxcable, durzng any calendar year from 1963 to 1967, inclusive,
iowever, in any case where a.r1par1an claimant has, prior to August
28, 1967, commenced. or completed the construction of works designed to
ipply a greater quantlty of water to beneficial use, the right is
‘ecognzzed to the extent of the maximum amount of water actually
zpplxed to beneficial use w1thout waste dur1ng any calendar year from
.963 to 1970, 1nc1us1ve, if the -claimant filed an add1t10na1 sworn
itatement as prov1ded by Section 5.303(e) .and (h).

9. Subject ‘to the-statutory limitations regarding riparian
‘ights the Commission finds that the follow1ng Judxclal criterza are

ipplicable:
(a) Lands which border or have frontage ‘upon a stream or water-

:ourse are r1par1an, .and the owner is deemed to have a correlatzve
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"equitable'" water rights. - Several claimants of water rights

Is acquired by one transaction, .and a parcel of lund may lose jts
riparian character and’ status ﬁheq Separated from the stream by .grant

or -deed.

(c) The riparian,owner is subject to the. doctrine of reasonable

- use which limits all Tights to the use of water to that quantity
fegsonébly required for.bpneficial use and prohiﬁits waste- or un-
reasonable use, or unreasonable methods of use -or diversion.

4 (d) A riparian's use -of water for irrigation, indﬁst;y and other
non-natural uses is-inféridr to phe use of water f&r sustaining human

" life and the life of domestic‘ﬁnimals. ' B )

(e) Because pf‘the gehergl semi-a;id condition4in'the Concho -
River Seémeﬁt.and the fact that streams in the Ségﬁent have a flow

'which fluctuateg seasonally,Asdﬁe xipariah owners have erected minor

hﬁlding Structures which serve as pumping pools on streams. from whichv

water is diverted for irrigation. ' Where the storage capacity of these

" structures is insignificant, this activity has been determined to be

prermissible as a ripqriap water right,

OTHER CLAIMS OF WATER RIGHTS

10, Section 5.303 provided fqt,the”recordation and limifation of
other water rights in addition to riparian.fights. These Tights were

claims under former Article 7500a,* Vernon's Annotated Civil Statutes,
to -impound, di&ert or use State water for other than domestic.and

livestock burposes, for which no permit has been issued; claims of

water riéhts under the Irrigation Acts of 1889 and 1895 which were not

filed with the State Board of Water Engineers in accordance with the

Irrigation Act of 1913, as ahended;‘and other claims of water rights
except cléims under perﬁits or.éeftified filings.

(a) The Commission finds that;nd one intraduced into evidence
and substantiated a declafation of intent which was hot filed withtthe
State ‘Board of Water Engineers in accordﬁnce with thé Irfigation,Act

of 1913, as amended,

(b) The Commission gave consideration to numerous claims of

*With.the-enactment of the Texas Water Code in 1971, Article 7500a was
repealed and codified as Sections 5.140 and 5.141. ’
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_presented evidence in 'support‘ of Séction ,5.3d3 claims that during the
per’io'd 1963 to 1970, inclusive, .they had contracted with the U. S.‘
. Department of Agrzculture Commodity Stabihzation Service by Soil Bank

’Whlch the landowner was -paid by the federal government not to harvest

Judicial precedent as in the Lower Rio Grande litigation where the -

. at 1law {Texas Constitution Art:.cle V, Section 8) Therefore ’ the R

: Comnissr.on recommends that thé Court recognize equitable water r:l.ghts~

Conservation Reserve Contract, comonly named - 8011 Ba.nk agreenents, by

_deszgnated tracts during ‘the contract ternm, the use of State water

or graze des:.gnated tracts. “If the landowner had irrigated the - g
i

would have been neither economical nor benefa.cial unless the 1andowne

breached the contract by harvesting or grazing, and subjected hinself

to- penalties.
_In ‘the -course of 1ts mvestigations and hearmgs, the Comuss:r.on

has. become aware of certain 1nstances in which strict application of ’

the provasions of the Mater Rights AdJudication Act of 1967 seems to,

‘work undue and appatrently unanticxpated hardship upon’ persons claming

under Section S. 303 and 5.307 of such Act. 'l'he legislation is explicit S
and does not vest "the Comussion with any latitude to deviate from the '
lmitations expressed in Section 5. 303 (b) which limits recognition ‘of .

clams descnbed in Section 5. 303(1) to the extent of the naxiuun

actual’ appiication of water to benefic:l.al use without waste during any '

calendar year fron 1963 to 1957, 1nclusive, and under certain circun-‘ )

stances, to the extent of the naxmum ‘amount of water applied to . '

'benefica.al use during any ca.lendar year from - 1963 to 1970. :mclusive. a

The Comm:.ss:.on is of the view that it has no Jurisdiction or:

authority to recogxuze an equitable water nght under the Water’ nghts :

- AdJudication Act or under any other provzsions of the Water Code oo

except where the recegnition of such right has been established by

[ET TR

Court took into »account a coubination -of. unique factors “found only in"

certain reacfhes of. that river. (State of Texas Y. Hidalgo County

eome s permmeen m

Water Control and In rovement District No "E:I.. hteen. 443 S, H Zd 728). o

‘ 1
‘I’he Distnct COurt, ‘on the other hand, is vested with the power to

a.nvoke equity to renedy situations where there is‘no adequate remedy e

ETHS - o
L

R

for claimants nnder Section 5. 303 of the Adjudication Act m thes‘
3. —\i n' «

P

P

Concho River Segment under exceptional circumstances. The 'Comm

-~ - - .
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R were bu11t prior to H&rch 17 1941. The owner of such a reservo '

. o R

I e e

1963 but did not.use water during the historical -period becnuse
"irrigable land was in a-"soil bank contrncf?::because.the sourc
supply was so polluted with minerals_during the historiéal'peri
to ‘make the irrigation’bf land with such water impractical sing
would have been deleterlous .to any. lands upon whlch it was app

for othér unusual and extenuating c1rcumstances brought to the

: attention by exception to the final determmatmn.

{c) Tﬁe Comm1551on also con51dered several claims of wate

r1ghts presented pursuant to- former Article 7500&,* Vernon's An

often amended a landowner could construct on hls own property
reservo1r of a maximum size which varied with each amendatory s

and could use the water in the reservo1r for any use without' ‘be

£,
£
e

requzred ‘to obtaxn a perm1t. See Clty of Anson V. Arnett 250

450 (Tex. Civ, App.--Eastland 1952, writ ref'd n,r. e ) A dam; .

be constructed across a’ navigable strean unless author:zed by a

‘i- or certified f111ng. ‘See Garrison v. Bexar-Medzna-Atascosa Coun

Water Improvement Dzstrlct No. 1, 404 S.N.2d 376 (Tex. Civ. App'

;» Austin 1966 writ ref'd a.r.e.).

x

The 47th Leg1slature amended 1
effective March 17, 1941 be1ng Chapter 36, Sectlon 1 on page 5z

izing other uses. In considerlng the cla1ms of water r1ght unde
former Artlcle 75003,* the Comm1ss1on has recognized clanms atta.

to reservoirs which were cdnstructed thhrn the maximum size all

under ‘the. statute in effect at the tlme of construct1on, and wh1 .

"f, constructea after March 17, 1941, has no water rxgbt for other t.

-f} shortage has confronted and confounded every admznistrator of wat )

domestzc and’ lzvestock purposes unless such use was authorized u:.

permit,AA

B MERGER FOR ADMINISTRATIVE PURPOSES

11. The allocatzon of water between users durzng times of -

W

T

*With the enactment of the Texas Water (Code in. 1971 Article 750(
. Tepealed and ‘codified as Sections 5,140 and 5. 141.

e

suggests that such c1rcumstances would 1nc1ude those s1tuat1on<»

Section 5 303 clalmants had applled water to benef1c1a1 use pri

Civil Statutes. Under this art1c1e, enacted. originally in 1895

the Session Laws, to restr1ct the use of water from such a resex S

o domestlc and livestock- purposes‘dn the absence of a pern1t -av -

b e

Wty e
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"and. those wlthout a t1me prlority,

CQntlnual division of a stream into normal flow and storn
If the adm1n15-

resources.
and flood flow is a d1ff1cu1t eng1neer1ng problem.
trator is to deal w1th not only -this division but also the problen of

allocating water between holders of: certiflcates with a time prlority
particularly with the small quanti

of water ‘available in; this segment, a wholly unworkable: scheme will

have been created. Therefpre, the Comnis51on has merged .appropriativ

rlghts and rzghts recognlzed under Sectzon 5.303 into a common systeu
as an eqn1tab1e and workable means of adninxsterlng the Water rights-
ad3ud1cated and has placed all recagnzzed riparian clalnants on a tlm

priority wzth statutory water r1ghts. The time pr1or1ty for riparian

"15 the date of f1rst benef1c1al use- of watér established under the

‘claim.. The tlme pr10r1ty for permits 1s the date the application was

. .formally accepted for filing with the Comn1ss1on or its predeceSsors.
For the purpose of determining time pr1or1ty of cert1f1ed f111ngs the

Comm1ss1on deternxnes that the following are relevant.

Acts 1889, Z1st Leg., Ch 88, Sections 4 through 8;-
Acts 1895 24th Leg., Ch. 21 Sections § through 7; and
" Acts 1913, 33rd Leg., Ch. 171, Sectlon 14,

NEWLY ISSUED PERMITS AND AMENDMENTS -
12, The addendum to this determlnatlon contains, in chronologic

order of the date of ‘issuance, all pernlts or amendments to! permits
and cert1f1ed f111ngs which were issued by the Conmlss1on during the

pendency of the ad3ud1cat1on but subsequent to the’ last ev1dent1ary

Qhear1ng before ‘the pre11m1na:y deterninatlon ‘on the affected permit g

certlfled filing. Due to . their recent 1ssuance, these permits and
amendments could. not .be con51dered in the ed3ud1cat1on and are not

1nc1uded in this determlnatlon. ) ' . o e,

»

. PAILURE TO FILE AND SUBSTANTIHTB CLAIMS
13.- Sect1ons 5.303 "and 5.307 of .the Hhter nghts AdJud1cation

_Act of 1967 requzre all clazmants of water rlghts except users of

‘water for domestlc and 11vestock purposes th f11e a statement of. the -

claim of right- with the Commission. The Cohmlss1on finds _that ‘the

failure to file a sworn statement extlngulshes and bars any. claim of

" water rights under Sectien 5., 3083, and the fhllure to f11e & sworn

clalm in ‘accordance With the Commission's Not1ce of AdJudlcat1on unde

Sect:on 5.307 bars the recogn1t1on of any rﬁght under ‘this determlnat -

-

-8~

e e e e oemeeme e L B




'afrirmatzve oblxgatlon to: produce credlble evidence to substantxato

’ euumerated

. no dxverslon point.-

As a basxc premise thosc partxcs to tho adJudigatlon prOLchllL

dssertxng water right claims under Sectaons 5.30% and- $.307 have an

-

the .hature and extent of thelr c1a1ms. The Commisslon finds that any

party: whose clalm was not substantlatcd by cred1b1e evidence canno: he

recognized a water rlght under th1s determznntxon.

4 onnen .

NOW THERBFORE BE IT ORDERED as the Flnul Determlnatlon of tie’
Texas Water Rzghts Comm1551on that the Commlss1on makes Exnd:ngﬁ of
fact and conclusions def1n1ng the nature and extent of valid claims of
water rlghts, if any, "as to each respectlve party as herelnafter )

The parties are indexed alphabetlcally and 11sted xn

numerical order of d1vers1on poxnt, or by tract number when therc is
The Comm:ss1on declares that. the r1ght to use thc

water of the State of Texas in the Concho River Seguent of the Colorndo
-River Basin on the bas1s of the fxndzngs of fact 1ndicated in ‘the
annual quant1t1es stated for the purposes 1nd1cated, and at the rates

of d1vers1on and t1me pr1or1t1es, 1s set’ forth below following the

a1phabet1ca1 1ndex.

LIBRARY .
TEXAS WATER DEVELOPME!HT BOARD -
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IRACT NO; MNOMB L .
OWNERSHIP: - N o :
'SAN ANGELO WATER SUPPLY CORPORATIOK i

IR 216 . . .
Yol. 8 SF 623-631, Vor. 12 SF 237-288 end Vol. 13 SF 26-34 .

gindings:
1. Permit No. 1949 suthorizes the " impoundment of 17¢,000 -acre-
- .geet of storm and flood water in & 600,000 acre-fdot: capacity -
on-channel reserveir.on the South smd Middle Congho Rivers |
in Suttes Roservoir). The gerxlt also suthorizes the di-
. version from the reservoir of 29,000 acre-fect of water per
ear st & maximum rate of 120 cfs for municips]l purposes, and

{hrunniu of 25,000 acre-feet of water r,r yqar at & maxi-
mum tate of 150 cfs for the.irrigition.of 10,000iacres of ‘tapd .
im Tom Creen County, with the sctuel applicationiof watsr mot
to exceed 2.5 acre-fest of water £or each acre i igated.,

1, ‘Diversion from Twin Buttes ‘Reservolr ’ 3

es is then diverted at

: hy . 3
Diversion Point 1285 en Lake Nasworthy iato & trtvity flow cansl
. for conveyance to the lapds ‘authorized irrigatioh-through the
Tom Gresm c«unt{ ‘Water Control and lnnrcvennt strict No. 1.
Natar for mumicipal wgolu passes through Lakef Nasworthy at
Diversion Point 1290 und is conveysd bz the bed mnd banks af
the South Comcha River to the Gity of Sa
Diversion Point 1350. - o
3. The maximus use of witer under Permit No. 1343
purposes was 18,031 zcre-faet of vater in 1972
.gation of 8,000 acres of land,
.g-nir.tue- hes sxercised dus diligence in_perfeciing Permit No. .
1949 to the meximum_ extent of 25,000 acre-fest of water for |
the irrigation of 18,000 scres of land. R
§. Permit Na. 1949 and the fecilities located st Twin Buttes Res-
art of su integratad surfsce witer nuﬂg system .
along the Middle Concho snd South Concho Rivers whick serves

'tho-mlcl;-l needs of the City of Ssn Angelo, :Other water
1120, Permit No.

vights included in this systom sre. Pernit ‘No..
168 snd Certified H!h* Na. 155 of the City of.San Angelo.
6. ‘Mxter use by the City of San Angelo uider thls system of water
. vights has beea reported without diffcnnthtlng what guantity
of water is sttributable to which individusl water right, The
. ssxisun smount of water used under these combined water rights
(Certified Filing No. 1SS, Permit No. 168, Permit No.-1120 ahd
Permit No. 1949) was 13,782 scre-feet of water in 1922 fod
wunicipal and industrisl uses. < o
Permit .No. 1949 has a.time priority of May 6, 1959 and is fourtk
in senlority smong the four rights comprising-the City of ‘San
.Angela’s water delivery system on the'Middle Coacko and South
Concho Rivers. ° - . R
Of the 13,782 scre-feet .0f water used by tha City of Sam Angelo
for -unl:inl purposes in 1972, 6,534 acre-foot of water per
year are attributable to Certiffad Filing No, 1S5 and Permit.
No. 168 as full perfection of those rights since they ars .
senfor -in time to Parmits. No. 1120 and 1949. ermit No. 1120,
as the mext watsr right in ‘senlority i this system, has been .
perfected. to the  extent of the rema aing 7,248 scre-feet of B
water per {ur for municipe] purposes. Lot
Permit No. 81, issued to the Toxss Parks and Wild-
1ife Department on September .26, 1968, is based on Permit No.
1120 of :the City of San -Amgslo 'snd any witer use uader Coa-
tractusl Permit No. 61 mccrues to the perfection of Pernit No.
maximum use of watE? under Contractusl Fermit Ne.
61 was 678 acre-feet of water in 1972 for industrial (fish
hatchery) purposes. - .
10. The ordar partizlly cenceliing Permit Mo. 1120 dated February
. 10, 1961, stipulsteés that the 25,000 acre-fect of water autho-
rized for municipsl snd industrisl use under Pernit No. 1120

&
é
‘:E is included 4n the 29,000 scre-feet of water suthorized for
E

r irrigstion
r the irri- |

-

1120. The

mnicipal use under Permit-No. 1943, -Water use For municiprl

and industrial use uhader Permit No. 1120, therefora, is zlso

sttributsbie to the partial perfection of Pernit Mo.-1949.

een perfoctud to the exteat af 8016 acre-
‘feat of water per yesr for municipel purposes. . s ..

2 12. Permittse has axercised due diligeace in perfecting Permit No.

"11. Permit No. 1949 -has
1
maximum extemnt of 29,000 u:n-{n.t of water for

-1949 to the

muricipal purposes.. L . .o .
On October 28, 1’::3 for the first time since canstructiom, TWin

Buttes Reservoir or Permit No. 1349 teachad its conservation
storage capacity of 170,000 gcre-feet of water. With the
axception of -8 days during the period of October 28, 1974 through
June 11, 1975, Twin Buttses Reservoir wvas majntained at or im ex- -
cass of conservation storige capacity. .

_BASIS OF RIGHT RECOGNIZER - PERMIT NO. 1339
- *.SOURCE OF WATER - MIDDLE AND SOUTH RIVERS .
NO. OF RESERVOIRS - 1 CAPACITY 600,000 ACKE-FEET, AUTHORIZED
: IMPOUNDKENT 178,000 ACRE-FELT . i
PURPOSE OF USE - MUNICIPAL AHD IRRICATION -
AMOUNT OF WATER - I1RRIGATION; 10,931 ACRE-FEET PER YEAR:
MUNICIPAL USE;' 8,016 ACRE-FEET PER YEAR
0. OF ‘ACRES - 8000 :

- IRRIGATED TRACT SHOWN IN EXHIBIT NO. 7, APPENDIX-TO X
GATT! FOR CONCHO SEGMENT, COLORADO RIVER
SIN, DATED SEPTEWBER 8, 1972, BESCRIBED AS FOLLONS =
TOM G wCiD NO. 1.

ON - TON CO! .
- 5 OF 11, PAGE 11 AND 10 OF Il, PAGE 16
- 270 CFS AT DIVERSION POINT 1280 (120 CFS
- FOR C1PAL PURPOSES AND 150 CFS: FOR
TRRIGATION. PURPOSES); THEN 120 CFS AT Nl.
VERSION POINT 1285 (FOR IRKIGATION PURPOSES)

PRIORITY DATE - MAY 6, 1959 ,
REMARKS - PERMITTEE UAS A LICENSE TO PERFECT PERMIT MO,
1049 70 THE FULL EXTENT AUTHORIZED OF 29,000 ACRE-FEET OF
WATER ‘PER YEAR FOR NUNICIPAL:-PURPOSES AND 25,000 ACRE-FEET
OFTUATER PER YEAR FOR THE IRRIGATION OF 18,060 ACRES OF
LAND. THE 20,000 ACRE-FEET AUTHORIZED XY MUNICIPAL PURPOSES
INCLUDES -THE 25,000 ACRE-FEET AUTHORIZED FOR MUNICTPAL AND

* INDUSTRIAL USES UNDER PERMIT MO, 1120 OWNED 3Y THE CITY OF
- SAN 2ED TO USE

GELO. PERMITTEE IS AUTH

/10 DIVERSION POINT NO. 1350, THE CITY OF SAN " ANGELO
TREX' PLANT FOR WUNICIPAL PURPGSES. THE QUANTITY OF
WATER HEREIN RECOGNIZED IS -INDEPENDENT OF THAT .QUANTITY:
ECOGNIZED UNDER CERTIFIED FILING -NO. 155 AND PERMIT NO.

168 OF THE CITY OF SAM ANGELO, DIVEXSION POINTS 1330,

1350 AND 1360. PERMITTEE 1S RECOGNIZED THE RIGHT TO RELEASE
WATER INTO LAKE NASWORTHY AND DLYERT, AT -DIVERSION POINT WO,

1285 FOR- IRRIGATION USE.’ .

n Argeld Water Plant mt  °

_i0. The maximus use of

AN HORT THE RED .
'BANKS OF THE MIDDLE CONCHO RIVER FOR TRANSPORTATION S:T!:TER

OWNERSHIP:
CITY OF SAN ANGELO

may -
Yol. 8 SF 682-630
FindShgs:

1. Pormit No. 1124} ss, pertislly cancelled on Februsiy 10, 1961,

. suthorizes the impoundment-of 10,500 acre-foat of stors sad
£lood water in sn ox-channel reservoir on the Midcle Concho
and Soutk’ Concho Rivers (Nasworthy Dam and ‘Reserve ir). The
porait also suthorizes the diversion £rom thé rescrvoir at Di-

*  version Point. 1290 of 25,000 scre-feet of water por year At 8
maximos rate of 120 cfs for municipal and 4industr.el purposes. °

2. Permit No. 1446 authorizes anm. increass ih the impoundment of
water in Naswirthy Reservoir from 10,500 acre-fee: to 12,500

scre-fost, . . .

3. The order partislly cancelling Permit No. 1120-dated February

. 30, 1961, stipulates that-the 25,000 acre-fest of water autho-
vized for municipsl use unded Feralt No. 1120 is {acluded in -
the 29,000 scre-fast of water ‘suthorited for sunizipsl use
under Permit No. 1949 and is not to be in sddition to that

appropriation. . . . .
-4. Permit No. 1170 and the fscilities located at’ Nasworthy Reser- .
voir are part of an $ntegrated surface watsr supf 1y systes
along the Hiddle Concho and Bouth Concho Rivers vhich serves. the
aunicipel nasds of the City of San Angelo. Othel water rights
included in this system are Formit No. 1949 of tle Sait Angslo
¥ster Supply Corporation and Permit No. 168 _and -tertified Filing
No. 155 of the City of San Angelo. The operation of this systea
. involves the storage.of 34,000 scro-feet of wata: in Tuin Ruttes -
Reservoir, Nasworthy Resarvoir .aad Bem Ficklia Riservoir and

its relesse and conveymc:
Conchg snd Middlé Concho Rivers to Lone Wolf Res xvoir, and.
. diversion of s tatsl of 35,534 scre-fest of water &t the City
of San Angelo‘s watar: trestment plamt. .
-~ §, Water use by the City of San Angelo under this systiem ef water
rights kus been Teported without differentiating what quantity .
. of watsr is attributadle to which individual right. The maxi-
mum amount of water used under thess combinad weter rights
(Certified Filing No. 155, Permit No. 168, Parmit No. 1126 and
© _ Fermit No, 1348) -was 13,782 scrs-fest of water in 1872 for mual-
cipsl and industrial uses. - o . .-
6. Parmit No. 1120 has ‘s time priority of March 11 1949, and is the
third water right in sealority ameng those righ:s comprisiag the
City of San Angilo's water delivery system umr tiie Bouth Concho
and Niddle Goncha Rivers.

7. OFf the 13,752 acre-fest of water used by the Ci:y of Sim Angelo’ -

in 1972, 6,534 scre-fest por annum Are attributible to Certifled
Filing No. 155 end Permit No. 188 as full perfe:tion of those '
rights since they sre -senior in time to Pormit, {0, 1120. The ’

cemsining 7,243 acre-feet of water ner sanum &re actrihutable

. to the partial perfection of Perait No. 1120 as the mext watef '
right ia seniority in this systes. . . .

8.  The 1,242 tcre-£faet of water per snnust ‘vecogrized as perfacted
‘under Pormit No., 1120 aiso Coristitutes perfection to that extest
of Permit No. 1549 as the order partislly cancelling Permit Mo.
1120 pravided that the water au orized for wuricipal use under
Parxit No. 1120 was to be imcludad in the sithe rized appropriation
for wunicipsl use in Pexmit Na. 1949. : o

9. Coxtractusl Persmit No, &1 issued to the Texas tarks and Wildlife
Department on September 26, 1968, authorized tie diversion of
§80 acre-fest of water per year from Lake Naswirthy for industrial
(oparation of fish hatchery) purpases. This piTmit was based. on
a contract betweea the Texas Parks and Wild1if: Departwent.znd
the City of Saa Angela for the use of water ualer Permit N&- 1120.

“water under Contractusl Perait No. 61 was 768

in 1972 for industrisl (fisk hatchefy pUTPOSEE) o

61 accraes to the City

1120 upon whick the

scre-fsot of water
11. WMater use under Contractusl Permit No.
of San Asgelo for peg'fucthn of Permit No..

: contract is based. .
12. The spplication for Permit No. 1446 was £iled on February 12, 1943.
13. The 12,500 acre-foot: impoundment suthorized uvrder combined Per-
aits No. 1120 and No. 2446 has been perfected to the’ naximun
authorized. . .
d due diligence in perfuctiag Pormit No.

14. Parmittee has sxercise ]
1120 to the maxisum authorized of 25,000 acre-fest for municipal

and industrigl purposes.

BASTS.OF RIGHT RECOGNIZED - PEBMITS NO..l120 AND 1446
* GOURCE GF WATER - MIDDLE ARD SOUTH CONCHD RIVERS -
NO. OF RESERVOIRS - 1 CAPACITY 12,500 ACRE-FEET -
FURPOSE OF USE - MUNICIPAL AND INDUSTRIAL _
ANOUNT OF WATER - 801¢ ACKE-FEEX PER JEAR .
. . DAM AND RESERVOIR SHOWN TN BXHIBIT NO. 7, APPENDIX TO
JINVESTIGATION REPORT ‘FOR CONCHO SEGNEIT, COLORADO. RIVER
_ BASIN, DATED SEPTEMBER 8, 1972. .

DAN LOCATION - TOM GREEN COUNTY' N
MAP NO. .« § OF 11, PAGE 11
- SURVEY

. o-n L
DIVERSION - 120 CFS AT DIVERSION POIIT 1296

: PRIORITY DAYE - MARCH 11, 1929 .

. REMARKS - PERMITTEE HAS A LICENSE TO PHAFECT PERMIT M. 1120
TO THE FULL EXTENT AUTHORIZED -OF 25,080 ACRE-FEET OF NATRR
PBR ANNUN FOR MUNICIPAL AND TNDUSTRIAL PURPOSES. THIS 25,800
'ACRE-FOOT APPROPRIATION 15 INCLUDED IR [HE 29,000 ACRR-FERT
. AUTHORIZED FOR NUNICIPAL USES UNDER PERNIT NO. 1949 owNnh
SY THE SAN ANGELO WATER SUPPLY CORPORAIION .(DIVERSIOK POINT

. N0..1730). PERMITTEE IS AUTHORIZED 70 USE THE BED AND BANKS
OF THE NIDDLE CONCHO RIVER FOR TRANSPOLTATION' OF WATER TO
DIVERSION POINT MO, 1350, THE CITY OF LAN ANGELO'S NATER
TREATMENT PLANT. THE QUANTITY OF WATE1 RGCOGNIZED HEXSIN
1S INDEPENDENT OF THAT QUANTITY RECOGH :ZED UNDER CERTIFIED
PILING NO. 155 AKD PERMIT NO. 168 OF T{E CITY OF SAN ANGELO,
DIVERSION POINTS 1330, 1350 AND 1360. " .

e down the bed and bgnkj of the Seuth .

T aans Toa e W
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" " IN'THE MATTER OF THE

-

NO.- 44,900-A -

IN THE DISTRICT COURT

X
ADJUDICATION OF THE X . : _
CONCHO RIVER SEGMENT X *TOM GREEN COUNTY, TEXAS
AND ITS TRIBUTARIES I e LT
OF THE COLORADO ¢ : )
RIVER BASIN - X 51ST JUDICIAL DISTRICT
. C. FINAL JUDGMENT AND DECREE

. and through their attorneys of record, and all exceptions

BE 1T REMEMBERED on. the / day of /Q,...._-_ o

1979, came on to be heard the above entztled and numbered

cause, -said cause being an action to fina11y adjudicate
water rights in the Concho River Segment of the COlorado

River Basin; and came the Texas Department of Water Re~

' sources (formerly the Texas Water Rights Cbmm;ss;on), by

and through its attorneys of record, and came Exceptoxs by

hav1ng been f;nally ‘resolved, either through hearing and
argument: before the Court, refleeted by the COurt's prior
Interlocﬁtory'Orders. or by the Court's approval of Excep-

tions’ remanded to the Texas Water Rzghts Commzssxon fcr

‘its further eonszderatron, the Court makes this its rLlan‘*

it is therefore ORDERED, ADJUDGED.AND DECREED as follcws:

o
Sub]ect to the modificatxons contained in Par‘graph
II of this Frnal Judgment and’ Decxee, Hodifred Final Determi-

nation of the Texas Water Rights Commission, dated Aucust 16,

,1976, attached hereto as Appendix A%, and incorporatad

‘herein for all purposes, is affirmed by the Court. ThrsA

Judgment and Decree is final- and conclusxve as to all exxstang
and prior water .rights and elaims to water rights in hhe '

COncho Rlver Segment of the Colorado, River Bas;n as o the

_aa;g_angnsn 16, 1976 qprovxded, however, that this Jwigment

is without prejudice to% (1) any permits or amendwen:s to
permits or certified filingsiissued by- the Texas Wate: Rignts

commission; or its successor agency, between that 'date and

%

‘the date of thingudémeﬁt; and (2) those permits.andjgmepdmegts'

_\c‘ B '/'-'9
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describea in the Addenduﬁ,té.the Modified Final Determination.
Such permits. or amendments shall be treated as provided¢ for

under Section 11.336, Tex. ¥ater Code.. -

' Ix. )
The'MAdifiea Final Determination of the Texas Water
Riqhté éomﬁission is modified by the Court as follows:
o (A) With réspect »t?.q Claimant J. Eldon Williame
(page. 47 of the Cbmmis#iuh’s Final Detefmination)i Fihding
of Fact No. 14 b} the Commission is modified to rgaa as .

follows:

14.  Pirst use of water from the Concho River
for irrigation purposes within the claim
area -and Certified Filing area was in
March, 1911. - . :

An additional Finding of Fact is added to the.Com-

mission's fin&ing; as follows:

17. - Claimant's timely filed Section 5.303
Claim No. 3172 indicated .no irrigation
‘during the period 1963-1967, inclusive,
on land located within c¢laim area c-3172, -
because the-acreage was in the  soil bank

. from 1960-1970. Prior to. the time this
land was placed in the soil bank, it was
consistently irrigated with water from
the -Concho. River. : :

The Commission's conclusions regarding Claimant.

" Williams' water right are modified to read as follows:

BASIS OF RIGHT RECOGNIZED — CERTIFTED FILING -NC.
. : . 292 AND PERMIT NO. 371;
ADDITIONALLY., CLAIN. NO.
3172 BASED UPON THE )
- Ce COURT'S EQUITABLE FOWERS
SQURCE. OF WATER ~ CONCHO RIVER- . . .
NO. OF.'RESERVOIRS - 1 CAPACITY 67 ACRE-FEET (P-371)
SECOND RESERVOIR ~ 1. CAPACITY 55 ACRE-FEET (1/% INTEREST)
PURPOSE OF USE-~ IRRIGATION . - C
~ .AMOUNT OF WATER - 135 ACRE-FEET PER YEAR

NO. .-OF ACRES - 106 . . ,

IRRIGATED TRACT. SHOWN ON EXHIBIT NO. 1429, ’

DESCRIBED AS FOLLOWS: WITHIN THE BOUNDARIES:

OF CERTIFIED FILING NO. 292, PERMIT NO. 37,

AND CLAIM NO. 3172 ON OWNED TRACT,
TRACT LOCATION - TOM GREEN COUNTY . -
‘MAP NO. - 9 OF 11, PAGE 15
SURVEY NO.. = - 351, 352, 353 .
DIVERSION- RATE ~ 3.3 CFS (1500 GBM) ‘TOTAL A

. ‘ " DIVERSION POINTS NOS. 1620

e ’ AND 1625 .
PRIORITY DAT * =~ MARCE 31, 1911
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3. Claimant Leamon Tankersley, Trustee,

Final 3ddgment“an& Decree
Page 3

'(B) With respect to Claimant Leonard Grantham (page

'51 of the Commission's Final Determination), the Commission's

findings are modifie§ by the addition of the following

Finding:

1o0. claimant’s.timely'filed Section 5,303

. Claim No. 2341 indicated no irrigqation

- during the Period 1963-1970, inclusive,

" from .land located east of Willow Creek

. and north of T-1710, because the acreage
.was in the soil bank program.- This  lang
had been consigtently irrigated prior to
the time it was placed in the soil bank.

- The CbmmiSsion'S'ccnclusibns regarding Claimant Grantham's

water riéht are modified to- read as foilows:‘

BASIS OF RIGHT RECOGNIZED ~ CLAIM NO. 2341, PARTIALLY
: . .BASED UPON THE COURT'S
A S EQUITABLE POWERS -
SOURCE OF WATER - CONCHO RIVE - .
NO. OF.RESERVOIRS - 1 caracirty 1s ACRE-FEET
PURPOSE OF USE ‘= IRRIGATION '

- AMOUNT OF WATER - 76 ACRB-FEETrPER YEAR .
NO. OF ACRES - 62 . g )
IRRIGATED TRACT SHOWN ON E¥HIBIT NO. 1453,
DESCRIBED. AS FOLLOWS:: WITHIN THE BOUNDARIES
OF CLAIM ARFA C-2341. )

TRACT LOCATION - TOM .GREEN COUNTY .

- MAP NO. . - 9 OF 11, Page 15
SURVEYS '* - 364 ‘AND 365
ABSTRACTS - 266 AND 263 4
.DIVERSION -~ 4.9 CFS (2200 GPM) TOTAL AT,
. DIVERSION POINTS NOS. 1770
AND 1781 oo o

PRIORITY DATE - 1951

(C) The Commission's Final petermina:;on regard:.ng

' Claimant ;egmon:gaqggggggxh Trustee (page 16 of the Comm;.s~

-sion's Final beterﬁiﬁaﬁion),_iS'modifiea tp read as follows;
: - PINDINGS OF FACT

l. Certifjed Filing No. 327 was filed for recorad in Iricn
" County on June 27, .1914 by Fayette Tankersley. )
2, Certified-Filing No. 327 declared the appropriation cf
water from Spring Creek by a dam on Spring Creek wit}.
a gravity- flow headgate and by a pump with a capacity
of 8,000 gpm on Spring Creek, both points of diversicn
being located on the. east line of Irion County Survey
‘No. 706, for the irrigation of land in Irion County
Suxveys Nos..703, 704, 705, 706, 707, 708, 719, 1720,
721, 722 and 723, anq stated that the number of acres
that will be irrigated will be approximately 500, .
X is the. owner of a
© -trdct of land within- Irion County Surveys Nos, 705, 706,
© 707, 708 and 719, as. shown on Exhibit.Rr-26, . )
4.- The maximum number of acres within Claimant's awnership
irrigated with water from Spring Creek in any calendar
year was 138 acres in 1963, 1964 and 1965. This area is
designatéed Areas-a, B, C, D, Eand F on Exhibit No. R-2§.

(s
N

et ..
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“Field;hfcontains 16 acres;

" drrigation Witnin Claimant's

10.

1.

12.. { .
- acre~feet of water was diverted to field A, 69.42 acre- -

13.

14,

1s,
is.
17,

18.

field B contains 49 acres;
field D contains 14 acres; -
.and, field F contains 6 acres.
comprised of Rioconchg clay

£field ¢ contains 33 acres;
field E Contains 20 acroey;
These fields are primarily
loam soils, | : : : .
Water wasg diverted by pump from Spring Creek at L-0270.

for. irrigation of Claimank's track. The maximum rate at
which water was.divertedfzrgm.Sprjng Creek at D-€270 for
tract was 4.01 cfs {1,800

gpm) . N o
The maximum amcunt of water diverted from Spring Creek

a4t D-0270 for irrigation of 138 acres of land within
Claimant's tract was 974 acre-feet in 1964,

Water diverted from Spring Creek at D~0270 was conveyed
to the fields by unlined earthen ditches from which it
was distributed to the fields by a. level border flood
irrigation method. . ’ N

The 1rrigated-fie1ds are located such that A is tiae

'closést to D-0270, B and ¢ are farther'away and D, E° |

and P are the farthest~aWay from D~0270, .
The battern of irrivation started with the irrigation:
of field A; then fields B and c were irrigated toyether;
and then fields D, E and F ware irrigated togetheis,

Of the 974 acre~feet of water diverted at D-0270 Zor

irrigation within. fields A, B, ¢, D, E and F, 48.5 acre- -

“feet of water was Qiverted for field A, 485, acre-feet

fields. . ' : . .o
During éach application ;n 1964, approximately 6. 4

feet of water was diverted to fields B and C, and; 62,48
acre-feet of water was diverted to fields D, E anc F,

Each application in 1964 measured approximately 5.2

inches per acre in field A, 10.16 inches per acre in
fields B ang C, and 18.7 inches bPer application ir fields -

‘D, E and F,

The UPPer § feet of the Rioconcho soil holds about 12.1

"inches of availahle moisture. . It ig from this upper

6-foot soil profile that the vast majority of water is

‘consumed due to ctop growth: The optimum goal of irri- N

The accepted conservation Practice in .the area of Zlaim-
ant'’s tract is to Teplace the moisture in the soil consumed
due to the growing of alfalfa at a peint in time waien ’

‘about half of the available moisture has been deplated.
. Based on the soil characteristics, an application of about

‘sidered optimum ang will replace the depleted mois:ure
- from the soil profile. .

Claimant's earthen canal ang level border flood irrigation ..
system may. haqe been about 70% efficient, With improve- .
ments +o° the system, an éfficiency of 80% could be reached

without'phfeasonablg expensa. . .
Assuming an B80% efficiency factor, the amount of water

-necessary for optimum ;rrigatipn of alfalfa with 7
.applications during the growing season would be about
-48.125 inches. oo

Alfalfa grown in the- area of Claimant's tract requireg on

: yhe average "a greater quantity of water than is recuired’

The gravity diversion system at D-027$ was ‘used for the
irrigation of lLang within Area G ag shown on Exhibit No.

R-26 in about 1920,

o
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The maximum number of acres within Claimant's portion of
Certified Filing No. 327fthat.:2ve been irriqafgd during
any calendar year -since 1914 55 138, Irrigation within
Claimant's ‘tract occurrad Sporadically after the 1920's
and no irrigation Occurred fram 1950 to 1961. 1rrigation
w;tyin the‘trqpt-has continyed Sporadically after 1968.
-An intent to expand the irrigation within Claim

Claimant diverts.water from a well or spring by pump at
D-0280, which is useq for irrigation within Claimant's
tract, ) N . )

CONCLUSIONS oF LAW

The wﬁter diverted from 0-0280 is ﬁot State water within .

Section 11.021, rexas Water Code, and is not subjer
the. jurisdiction of the Texas Department of Water Re-
sources., : : ) . : : S .
Claimant is recognized the right undexr Certified F.ling .
No. 327 to impound 50 acre-feet of water by a dam and -
reservoir on Spring .Creek as Diversion Point D-027% and

" to divert and use 553.5 acre-feet of water per annum from

Spring Creek at D~0270 and D-0275 at a maximum rate of.

© diversion of 4.01 cfs (1,800 gpm) for the irrigation of

- priority

water rights. for

138 acres of land within Claimant's. tract in Irxion
County Survey Nos. 705, 70s, 707, 708 ang 719, with a
date of.June 27, 1914, all as summarized s -

follows:

+ ‘BASIS OF RIGHT RECOGNIZED - CERTIPIED FILING NO. 327
' SOURCE OF WATER - SPRING CREEK : :
NO. OF RESERVOIRS --1 CAPACITY 5o ACRE-FEET
PURPOSE OF USE - IRRIGATION - :
AMOUNT OF WATER - 553.5 ACRE-FEET pER YEAR
NO. OF ACRES - 138 . A ] .
IRRIGATED TRACT SHOWN ‘IN EXHIBIT NO, R-26,
DESCRIBED AS FOLLOWS: WITHIN Tgg BOUNDARIES
or CERTIFIED FILING NO. 327 ON OWNED TRACTS.

TRACT LOCATION .- IRION COUNT
’ N ~ 3 OF 4, PaAGE § -

MAP NO. :
SURVEYS - 705, 706, 707, 708, 719
- 4.01 CFs (1800 GPM) Torar,

“DIVERSION )
T AT DIVERSION POINTS NOS.

- 0270 AND 0275 ,

PRIORITY DATE. - JUNE 27, 1914 )
K: . CLAIMANT IS RECOGNIZED NO RIGHT UNDER

REMARK: . C] .No
CERTIFIED FILING NO. 327 TO DEVELOP GREATER USE
THAN DETERMINED HERETY, ' T

{D) The Commission's Final Determination regariing
Metéa;fe'nam and Reservoir, Pursuant ton ex-

ceptions fiied_by the City of SanAAngelo and the éommission'é

redeterminaticn of that water right, -are modified in thae

following respects:

-(1)" with Yespect 'to Claimant Texas Parks and.

Wildlife Department {page 40 of the‘Cdmmission's Fiﬁal De~

‘termination), the Commission's Pinal Determination is

’ipdified as follows:

.-35*' s%

t ant's tract-
-to a maximum of about 200" acres was’ expressed. by Claimant.
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titing of Fast o, 1 is

The second’ senteng, -
2 s ;

deleted; Finding. of Fact M3, 4 i gelorsd; and the description

" of the reservoir (*No. of Rewry. irn - 1 capacity 1157 acre-

‘feet"), ﬁncludgd in the Water ri.u. rocognized, is deleted.

Additionally, the. following Seiionce 1S added to the "Remarks"

concerning. this water right: oOwnorship of this reservoir

and- the right of imboundmepﬁ is;hcld.py the City qf San
Angelo. ‘ T '
(2) .The.followiﬁg additional findings: and

conclusions. regarding water rights helq by the City of San
Angelo are inserted: A '

DIVERSION POINT ‘NO: None
TRACT NO: None o
OWNERSHIP', R
. " - CITY OF SAN ANGELO |

Pursuaﬁt to Texas Waté: Rights Commission Ordexr of June 13.'j .

1977. . : - . .

Findings: ' . L. ; .

1. .Ceftified Filing No. 99 evolved‘fzom én'appropxiation
affidavit filed with tha County Clerk of Tom Green County,
Texas, on or about. April 29, 1914 by Charles B, Metcalfe.
Among other things, Certifieq Filing No. 99 declarzad. an
intent to use water from an existing 1157 -acre-foot -
capacity reservoir owned by Mr. Metcalfe. B

2. The City of san Angelo is the successor in title ta
Certified Piling No.. 99. e

3.. On August 28, 1929, the Texas Game, Fish and Oystér Com-

.mission,predgcessor of the Texas Parks and Wildlif:
-Department, filed'Application No. 1219 to appropriate’
1000 acre-feet of water from the Concho .River at. the .
.Metcalfe pam and’ Reservoir. Based ubon this application,
Permit No. 1142 was granted on December 20, 1929,
authorizing the construction and maintenance of sa.id
dam and also the diversion. of the .1000 acre-feet o water
‘impounded therein. - . ) T . .
4. "It is undisputed by the Texas Parks-and Wildlife Department
Reservoir described in Certified Filing No, 99 is “he- same
. dam and reservoir authorized under Permit No. 1142
5. ‘The City of San Angelo voluntarily agreed to have Certified
Filing No. 99 cancelled .save and except the right af
impoundment in Metcalfe Dam.and Reservoir. -opn Deceambeyr 31, -
1960, the Board of water Engineers entered an order

6. Certified Filing No. 99 was erroneouély'classif;ed‘as
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vildlife Department under Parmit yo. 1142. Consequently
- the water right pertaining to the maintenance and
- operation of thé dam ang reservoii was eventually recog-
‘nized under Permit No. 1142 in the name of the Texis
Parks and wildlife Department, - . . o
7. The Texas Parks and Wildlife Department concedes tiat the
City of San Angelo ig the owner and maintainer of ‘:he
;' .Metcalfe Dam and Reservoir, ’
8. The City of San Angelo hasg continually maintained -:he
. Metcalfe Dam and Reservoiy as an integral part oflthe
City's water system. . L -

CONCLUSIONS 0!'; LAW

1. The City of san Angelo is recognized under Certified Filing
No. 99 as the owner and has the right to maintain -he-
. Metcalfe Dam and,Reservoir. . : -
2. The Texas Parks and Wildlife Department is not recognized
the right of ownership“and maintenance of Metcalfe Dam
and Reservoir under ‘Permit MNo. 1142, This in no wiy
limits or_imgede; that recognition in the modified

No. 1142,.

BASIS_ OF WATER RIGHT RECOGNIZED =~ CERTIFIED FILLING
: L NO. 99
SOURCE OF WATER - SOUTH CONCHO RIVER .
. « OF RESERVOIRS - } CAPACITY, 1157 ACRE-FEET
s - PURPOSE OF USE - RECREATION . . . .
. AMOUNT OF WATER -. NONE; WATER RIGHT INCLUDES
. RIGHT OF IMPOUNDMENT ONLY -
‘ TRACT LOCATION ~.TOM GREEN COUNTY : :
© = 5 OF 11, PAGE 11

MAP .NO.
SURVEY NO. '~ 169 AND 175
‘DIVERSION - - NONE )

PRIORITY DATE -~ APRIL, 1914

POINT OR THE RIGHT TO PERFECT THE MAXIMUM A_U'.L‘HE;RIZED
AMOUNT UNDER PERMIT NO. 1142, - . :
Ad .. R . * . . R ;. . . .

o Iz,
. The Texas’bebaftﬁent of Water Resources is directed
to také‘suchifurther action as is requirgq'by the Texas
Water Rights Adjpdication,Act tb.iﬁpleméntléhis Final
Ju@gment‘aéé.necépei In issuing Cerﬁgficqteg of Adjudication
the Commission may incorporate recent amendments of water

rights into the certificate.
.
Costs Of court are taxed equally against the Commi s~

sion and each Exceptor.
: . L !

7 g
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SIGNED .mw ENTEREQ- THIS ,_/_"[L DAY op —i’.‘."*‘“‘ ., 1979,

EARL SMITH, JUDGE e

518T JUDICIAL DISTRICT
TCM GREEN COUNTY, Texag

APPROVED AS TO FORM AND ENTRY REQUESTED:
' MARK WHITE = T "
Attorney General of Texas - o ’

DOUBTAS ¢ & S
Assistant Attorney General

Chief, Environmental Protection
* Division - )

ATTORNEYS' FOR TEXAS DEPARTHENT
OF WATER RESOURCES (FORMERLY
THE TEXAS WAYER RIGHTS COMMISSION)

. P. 0. Box 12548, - Capitol Station
Austin, Texas 78711 .
AC 512/475-4143 g

s

P - \ . . T . o . - . .
O. L. PARKELSH, TR / S L
' ATTORNEY FOR EXCEPTOR ¥. ELDON ‘

- WILLIAMS :

Paryish & McGregor
P. 0. Box 246

| Ballinger; Texas- 76821 . - '

| &
CRATG PORZ - S
-ATTORNEY \FOR EXCEPTOR LEONARD . .. C ,
GRANTHAM, ' JR. . ) oot
Upton, Shannon, Porter & -Johnson A
P. 0. Box 1272 B S . .-
San aAngelo, Texas ‘76902 . L
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ATTORNEY FOR EXCEPTOR
LEAMON TANKERSLEY, TRUSTEE

.Vinson & Elkins
‘Austin National Bank '{.‘ower

Austin, Texas 78701

N

TOM MASSEY

A'I‘TORNE! FOR EXCEPTOR
CITY OF S5AN ANGELO .

115 S. Randolph )
San Angelo, Texas 76903

" 915/653-2448

FXT P~ - - " .

CERTIFIED copv CERTIF?CATE
STATE OF TEXAS CouNTY OF TUM GREEN
1 heraty the ahova is & truve. & correct

eerﬂfy
. ©opy of the original reco-d an file kuny office.

: “m Wﬁm;%ﬁm Geen, Teus
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CERTIFICATE OF ADJUDICATION - .

. CERTIFICATE OF ADJUDICATION: 141318 .. OWNER¢ San Angelo Water

Supply Corporation -
SR R 2. 0. Box 1928 .
T R San Angelo, Texas 76902
| COUNTY:' Tom Green PRIORITY DATE: May 6, 1959 °
"WATERCOURSE: = Middle Concho, River - BASIN: . Colorado River °.
: . South Concho River - . Loee . .
.and Spring Creek - i . . S

HliEREAs,--bf- £inal decree of the Sist Dis:rictlcoprf of Tom Green -Ciwnéy,

in Cause No. 44,900-aA, In Re: The Adjudication of Water. Rights in the Concho ‘

Blver Segment of:the Colorade River Basin, dated June 1&, 1979, a_right was -
* -recognized under Fermit 1949, autnoriziing the San. Angelo Water Supply Corp-
to appropriate waters of the State of Texas as set forth below; . L

- HOW, THEREFORE, this certificate of adjudication: to.appropriate waters

- of the State of Texas in the Colorado River ‘Basin is issued to the San Angelo

Water Supply Gorp. »-subject to the following terms and-conditions:
1. TMPOUNDMENT - ) s
Owner is ;utslzor:l::cd to:ﬁiutaiu an 'c"xléti_ng da.u lnd.r;eservoir.on' 'thé
- . Middle Concho River; Spring Greek and the. South Concho River and’
impound therein not to exceed 170,000 zcce-feet of 'vatera Point on
. the.dam at the center of the Middle. Concho River is.5 89 30! W,
- 77150 .feet from the southeast corner ‘of the Valentine Kaerner Survey’
183, Aburgcg 1551, Tom Gresn County, Texas.’ . )

.

féet of water pex -annum from the aforesaid. reservoir for munic-
* -.ipal .purpeses. However, the 29,000 scre~feet herein authorized
includes the 25,000 acre-feet authorized for municipal and

industrial Purposes.under Cu‘t:if&cau_ of Adjudication .14-1319.

“A. ‘Owg{eg is authorized tp divert and use nbi‘to exceed 29,000 acre~

" 3. Owner is also authorized to divert and use not ta exceed an addi-
tional 25,000 acre-feet of water per annum from thé aforesaid - -
reservoir g irrigate a maximum of 10,000 acres: of land within

the boundaries of the Tom Green County WCID No. 1.

3. BIVERSION - * .° - R

A.. Locations - . :, .
(1) At the outlet works of Twin Buttes Reservoir which is
: - N 77° W, 8160 feet from the southeast. corner.of the
. Valentine Kaerner Survey 183, Abstract 1551, Tom Green
. County, Texas. ’ . . '
. (2) A€ the headgate structure located near the squth end of the
. : - dam authorized- by Certificate of Adjudication 14-1319,
which s N 64° W, 3215 feét from the southeast corner of °
.the J. F. Fuchs Survey 172, Abstrace 204, Tom'Green County.,

 Texas. . - .
B. Rate: ' . T ‘
‘. Haximum cqnbined.diversion'ra:e,u diversion point 1 is 270 cfs
e e, {150 cEs-irrigation and 120 cfs-punicipal). Maximum diversion

rate at diversion point 2 1s 120 cfs.

B

-

PR R

®s

-+ - The- time priority JE_mgz!s_ugu;_.{s-'M:; 65-1959+ - -

— b
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‘CERTIFICATE OF ADJUDICATION 14—13;8, PAGE-2 OF 3.
. 5., SPECIAL CONDITIONS

N A« Owner shall be limited-to icor’agg in and diversion from the
" aforesaid reservoir below elevation 1940.2 feet above mean. sea

T level. (top of -conservation pool). - .

. ) T . Be Al water hereunjle_r for use through the municipal: water system
- vl ! ®©Ff the City of San Angelo .except that which escapes or. ts con-
) ' o . Bused as a consequence ‘of the reasoriable and beneficial yse @ °
< : - thereof shall Forthwith be discharged into the Concho River at
. the surplus ‘watér return pofats, “the location of which with
veference to the corner of an original land grant or survey
- shall be Eiled with and approved by: the Department. Prior to
.- discharging such return water dnto the ‘Concho River, owner shall
2 ‘use.reasonable ‘diligence to treat and purify such return water
S0 as not to waterially impair the quality of ‘the water of the
receiving stream. ’ e
* . . G+ A conduit ‘shall be constructed in-the aforesaid dam with the:
LA - inlet at’elévation 1883.5 feet above: mean séa level, having an.
opening of not less than five feet in diameter and ‘equipped with = .
& reguliring gate for the purpose of ‘petmitting the freé passage
.. ‘of the permal ‘flow. through the dam at all times and the passage
. of those waters to which the Department may .determine lower

"#ppropriators ‘are entitled. i N

. . .7 * ‘D Owher is authorized to use the bed and banks of the Middle

- . © Concho River to -convey and deliver vater.to be appropriated here-.
L under to Nasworthy Reservoir, The waters ‘herein sppropriated i’
S © . for municipal use shall be raleased through the.existing gate :
’ ' . structure of Nasworthy Dsm and owner is authiorized  to use the

.

Angelo. ' The waters herefn appropriated for irrigation use shail
be released through Nasworthy Dam by means of a headgate struc-
turé £o be located near ‘the South end of said dam for the point -
of diversion of irrigation vager, . - -

e "E. All waters diverted for irrigation use hereunder except that .
\ . which escapes or is consimed as a Teasonable and beneficial use .
) thereof and in the manper specified herein shall forthwith be

discharged at the four following surplus water return points:
. Lo .(1)' At = point located N 24° 30* E, .2035 feet From the South-
* o wast corner of the Heinrich Falter. Survey 140, Abstract .
198, Tom Greea County, Texas; .

2) ac three points located § 65° W, 5280 feet; S, 3365 feer
. and N 78 30'; E, 35075 feet from the Northwest corner of the
As D. Grigsby Survey 106, Abstract 5885, Tom Green County,

Texas. .. ..

F. The owner shall install a metering instrument at cach diversion
.. <o point which will automatically record the total-amount :0f water .
T . T T 7. diverted. The oimer shall make determinations of water -surface,
' elevations in the herein permitted reservoir and An Nasworthy
‘Reservoir by means of recording gages sec to U. §, Geological
Survey or U. S. Coast and Geodetic Survey datum, each of which
shall be protected by a well house designed for such purposcs
. and the Department shall be furnishéd complete records of Such
.determinations. " Qwner shall alse relocate, or cause to be
. relocated, the existing streamflow stations -on Spring Creek and
‘Middle Concho River which will be inundated by- the reservoir and
. c establish, or cause ‘o be ‘established, recording streamflow .
. . .o stations on Pecan.and Dove Creeks. Ownei shall maintain daily’ H



CERTIFICATE OF ADJUDICATION 16-1318; PAGE 3 OF 3.

récords of waters released through'
required to be constructéd in said
O the same datum described above and the

shall be set ¢
-Department sha

11 be furnished compl,

the streamflow stations and. the ins

. " tion thereof s

hall.be subject to ap

" e

the ’coh’dult.ﬁqre;nabov'e .
dam. ALl streamflow stations

ete records of the house, -and
tallation, design.and opera~
proval of the Department.

"'Gs- The authorized irrigated area under this -certificate shall be

. ' coterminous wi

N6+ 1. The owner shall notify the

" the boundaries

th the boundaries of

of said District.

the ‘Tom Green County WCID
Department of all changes in

‘The Jlocations of pertinent Eepl:i:res related to this cei:l'l:ifi{:a'te are shown

on Pages 8 & 9 of the Conch
of .which are located in the
Resources and ‘the office of

" This certificate of ad

. tions and provisions provid

0 River Certificates
offices of-the Texas
the County Clerk.

Judication 1s iisved
ed for' in the final d

of Adjudication Maps, copies .
‘Department of Water

subject to all terms, condi- .
ecree of the Sist Districe

Court of Tom Green County, in Cause No..44,900-A, In Re: The Adjudicatfon
of Water Rights “{n the Concho River Segment of the Colorado River Basin,

-dated June 14, 1979, .and supersedes ail rights of the owner asserfed in that

-cause,

LI

311:1:': i:eftificite “of 'adﬁudicacion is’ issued subject éo' the .Riiles. of tha

Texas Department of Water' Resources and {ts coatinuing right of supervision -

DATE Issuiws_ ’

-of State water resources consistent with the pub
. et forth in the Texas Water Code. . . . )

R * TEXAS VATER COMMISSION

lic policy.of: the State as -

o Fe'ﬂx

March 12, 1980

.AT’l’ESE‘:

Hcpona)id-. Chairman-



| - No. 1196) ao'amended by

' the Tcxan Application No, 2122 for-a pekmit'to approa’,
priate annually 61,500 acze feet'of water by impounding 170, 000 acre fect of the publf
- watere of the State of Texase in a'reservoir (o be constructed by the United Stateas;: (i)
Department of Interlor, Bureaw'of Reclamation, in Torn'Green Qount}{'.ﬁ’l‘emu@ withan
. dmpounding capacity of 600, 000 acre {fcet, divided by the Burcau of Reclamation'ao -
foliows: ‘150,000 acre feet for water congesvation; 430, 000 acro ect £l
a

and 20,000 aczo feet for sedimentation and d

‘ the 30th day of J

. and the 3rd, 4th angd 5th daye of August, 1959, and after hearing and consldering all >
. - the evidence affecting said application,’ taok the same undez advisemeht and continued
.. the hearing from day to day pending final declofon until the 15th day of December,*1959,
whereupon the said Doard did grant 8ald Application No.”' 2122 In'part and ap hcrc{natter

". get forth . . A

ers P

», unto the eald San Angelo Water Supply ‘Corporation to.app
. certain public watere of the State, to conslot of the'sto;
Middle and Soisth Coacko Rivire, tributarice of | , a 1o Riy
€ pointa of divezslon, not'td‘excecd

<+ 29 000 acre fect of water per anhum for the: purpose of municipal use fhrough the

oW,

" Tom Green County, Texae, measured at th

i, epunicipal water eystem of the City of San Angelo,’ Texao, and not to excecd 25,000
-] acro Seet of water per anhum for'the purpose of 4rrigating 10, 000 acred of land In -
! Tom Green County near Veribeot; Texan, or'eo much thercof as may be neces

when beneficlally uscd for the enumerated purposce, . 1t 4o epecifically provide
~.however, that the 29, 000 acre fect of water authorized to be diverted hercunder
municipal use 6hal2 Include all waters diverted under Permie No, 2120 {Applicatio
by Permit No. 1446 (Application No, 1551), ‘g0 that the cumu
lative total annual diverolons undez Permit No, 3120 and that portion of the permit";
- herein granted for municipal use ghall not exceed 29, 000 a x;'g feot of water per

“»

smpound 170, , ger 5t
created by the construction of an on.channel dam onthe South and Middle Concho

"Rivers, otation 04 00 of which ia to bo located'at a point which bears Nozth 54°
~ Weot 3900 £cet {rom the nostheast cornep of the H.. Cramm Original Suryey No.:
" on the east bank of the South Concho Rivep in Tom Gzeen County,. Texag, diotan|




+ gmittee ehall use reasonable dili

,-m,ﬂﬂmzma&emmcoﬂam-h&hﬂgw

clevatlon 1940, 2 feet above mean vea level {tep of conservation pooly, It is further :
specifically provided that before acquiring or maintafning any right to divere water o
hereunder, permittee shall be authorized by the United States of America or approe
priate agency thercof ¢o ptore the waters herein permitted to be mpounded ineald -

rceesvoirs . .
M .

The permittec shall etoze only storm and flcod waters of eald etream, = -
subject ¢n all the rights of prior appropriatora and lawful diverters below, Whenever'
the Doard finde that the permiitee 1o etoring any water to which downstream appro=
priatore and lawful divertere are cntitled, the permittee shall release game to-aald . |
appropriators or lawful divertero on the order of ghe Board, By accepting thie pege - -
mit, permittee agrees to abide by and €omply with any such order of the Board without R
delay, Fallure €0 comply with any such ozdes phall constitute grounds for forfeituse ; B

and cancellation, .
All water diverted hezeundes for use theough ¢he municléal water efetem"

of the Clity of San Angele except that which eecapes or 19 consumed.as a consequence
of the zeasonable and beneflcial uge thercof ohall forthwith be discharged into the -

- Coneho River.at the -eurplus water return pointo, the location of which with gefermemm]

ence to the cozner of an original land grant or ourvey shall be ﬂledf with and approved
by the Doard, Prior to diecharging such return water into:-the ‘Contho River, pefo ="~
gence ¢o treat and puzify such retur:n water 60 as nog

ke matesially fmpaiz the quallty of the watez of the gecelving etrearn,
»

1]
A conduit shall be constzucted in sald dam with the inlet ak efevation -
1883, 50 fcet above mean aca leveld, having an opening of not 1cee than five feet in
dlameter and equipped with a regulating gate for the purpose of Permiiting the free
pasaage of the normai £low through the dam a¢ alj times and the passage of thope
watere to which the Board may detezmine lowes appropriators are ¢ntitied,

.

; .
The wate# authorized to be appropriated hescunder shall be diverted from

the reaegrvoir by meano of the condult described aboves Fermittce §s authorized to e
vae the channel of the Middle Concho River to convey and deliver sald water to .
Naaworthy Reaeevoir, The waters herelin appropriated for municipal uae ghall be
feleased through the exlsting gate etructure of Nasworthy Darn and permittee 30
2uthorized to use the bed and banks of ¢the South Concho River below Naswozthy
Dam to ite junction with the Concho Rives to convey and deliver said water ¢o the H-
point of diverslon at the existing intake and pumping facilitics of the Clty of San Angelp,
The watere hezein appropriated for izrigation use shail be released ¢hrough Nasworthy
Dam by means of 2 headgate structure to be located near the south ¢nd of gaid dam

for the point of diverelon of irrigation water, Permittee is authorized €o construct

3 concrete Mned canal approxlwmately thisteen milee in length, with & bottom width

of elx feet and a carzying capacity of not to exceed 150 cubic fect of water per second

of time {o convey the watcere diverted foe irrigation to the place of use, :

ght to divert water for Erripation use he reunder,
appraved by the Doard detalicd plane and specificac .
jadity of the headgate and main canatl; the N
nﬂcding'the’uwm?‘?ht!rc‘bﬁ“‘tﬁc""“”""
original land survey or grant in which the land 1s Jocated and the bearing and length ‘A
of each line bounding the 3and; and the location of each irrigation eutplue water rcturn
point with seference to the corner of an original Jand aurvey or grant.

All waters diverted for hrlga:t!on use hereunder except thae which escapes,
or §o consumed ae a reasonable and beneficlal use thereof and 4n the mannes epecfe * < .7)
§lcd hercin shall furthwith be diechazged into the Concho River at the surplus water

return points designated ao required herein,- §

Befoze acquiring any gi
pegmittec shall file with and have
tiona showing the Jocation, slze and ca

PR . &

The duty of witer for irrigation on widch the sald permittee may divert
and appropriate in any one year shall not cxceed two and one-half {2,5) acre feetof,
. - i ) : "o

EN:

o



* —and be'of nd Turthey force ‘and effec

. water fbr each aere of land actuanzy ferigated within ghe confines of the 3and area
described above,

The permiitee ohal} {notall o metesing inetrument ap cach diversion
roine which cally record the goeal 8mount of water divested, The pefo

wil} automarj
mittee bhall make determinationp of water surface elevationg in the herein permiteed
reserviir and in Nasworthy Reservolr p
Geological Survey o U, ch ehall be
shall be furnioled

£o be zelocated,
River which wil} b

lished, fecording

Mmaintain dally reco

to be constructed in 63ld dam, Al

datum degeribed above and the Bo

datum herein required €o be keps,

house, and the etreamflow otationg and the §n
ehall be subject to approval of ¢he Doara,

gages with wel}
d opezation thereog .

No diverstone shall be made by permittee ag o £ate in excens of 120 cubse
£eet per second of time for fuenicipal use and 150 cublc fect per second of ¢imne fop

irzigation uee,

. ", Construction cf the worke bereln authozized ehail pe begun within 24 months’
“and ohall be progecuted diligently and <ontinuously and Completed within 60 montha -

£rom date hereof unleas otherwise ordered by the Board, Fallure to begin and coma
Plete such construction withia such time Mmitation 6hall cauge thie permit go dapge.-s- <
: t and wil) be forfelted forthwith unleos an extens

6ion of time 49 applied for by ghe permittee Prior to the applicable date above and. w7 "

granted by the Doargd, .

. Within ten days aftes beginning actuag constzuction of said profece, the
Permittee shall file a stalement with ghe Board showing that such wosk was begun
within the time Himit allowed ang the extent of ghe work done, and ghall file thepes
aftes monthly etatemente uniil final completion chowing the Progress of such cone ..

etzuction,

Thio permit 3o granted with the reservatlon and upon ehe eondition ¢has
8he permittee will Sully comply with the tezrmo, conditfons and Provisions hereos;
by the aceeptance of ¢his permit, ¢he permittee agreeo to be bound by the enumerageg
8erme, conditlong and provisions, Falluze on the pazt of the permittee to comply
with euch terme, conditions and provigiong will subjeet this permit go forfeltyre
and Cancellation, to which the permittee agrees by acceptance of ghe permig,

The Board finds ang concludes ghat the granting of thia permit ap herein
recited 1o not detrimentai to the public welfare and that each term, condition and
Provision herein contained be andisa Prerequisite ¢o the granting of thie permip

.,
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.-Duly Recorded this the. 12th  day of. Fébruan
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any beneficiary hereunder, ohali comply with the law and ail the zulesg,
and orders of the Board of Water Englneers formulated by 4t pursuant ¢

GIVEN UNDER THE HAND AND SEAL of the Boazd
of the State of Texas this the 3rd day of February, 1960,

regulations
C law,

of Water Engincers *

BOABE) OF WATER ENGINEERS

Durwood M

RAMON

Tom )

dayof; Februsty. A0 1960 . o

2306, o'dock. PeiM.

T e e ,y; -' 'AOD';.',yosro) L] 00',0--3:3001'- o‘ob'élécko .r.oMO
: JONES; C
e
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