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Enclosed for filing, please find an original and 7 copies of the Executive Director’s Response to
Hearing Request. ’
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Please file stamp these documents and return a file-stamped copy to James Aldredge, Staff Attorney,
Environmental Law Division, MC 173.

If you have any questions, please do not hesitate to contact me at (512) 239-2496. -

James Aldredge
Staff Attorney
Environmental Law Division

CC:  Mailing List
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TCEQ DOCKET NO. 2009-0101-WR

Application by § Before the
THE CITY OF SAN ANGELO §
to amend § TEXAS COMMISSION ON
CERTIFICATE OF ADJUDICATION § -
NO. 14-1348 § ENVIRONMENTAL QUALITY

EXECUTIVE DIRECTOR'’S RESPONSE TO HEARING REQUESTS

The Executive Director of the Texas Commission on Environmental Quality (TCEQ or
commission) files this response to the hearing requests filed in this matter. Two hearing requests
were received. The Executive Director recommends that the hearing requests be denied.

1. Background

The City of San Angelo (City) owns Certificate of Adjudication’ No. 14-1348, as amended,

-which authorizes a one-third interest in maintaining.a.dam and reservoir impounding 55 acre feet . .- ... -

of water on the Concho River, tributary of the Colorado River, Colorado River Basin. The City
may divert and use 135 acre feet of water from two points on that reservoir for agricultural
purposes to irrigate 160 acres of land in Tom Green County. The City has filed an amendment to
the Certificate to add a diversion point for the 135 acre feet of water from the Concho River
approximately five miles downstream from the currently authorized diversion point.

" 1L Procedural History

This application ‘was received July 25, 2007. The ’applicatibn was declared administratively
complete on November 28, 2007. Notice for this amendment application was mailed to the two

- other water right holders on the reservoir on March-14;: 2008 The comment penod ended -on" "

April 14, 2008. Two hearing requests were received.

Following the Texas Supreme Court decision in City of Marshall v. City of Uncertain, the
Commission issued guidance on new standards for notice determinations in water availability
matters in a work session on January 18, 2008. This application was received subsequent to the
Marshall decision, but prior to the issuance of guidance for notice determinations. Consequently,
this matter was not presented to the Commission for notice decision.

This application was filed in 2007 and is in conjunction with four other permits considered at the
August 26, 2009 agenda. The watermaster and permitting staff have been meeting regularly over
the course of processing these applications with the applicant and protestants in an effort to come
to agreement on these permits. This has been at the request of the applicant and the
protestants. These meetings have included the development of an accounting plan for the
applicant's various permits to provide detailed information on releases and diversions.



III. Legal Authority

The application is subject to the procedures for evaluating hearing requests on applications
declared administratively complete on or after September 1, 1999 in 30 Texas Administrative
Code, Chapter 55, Subchapter G (Sections 55.250-55.256).

Title 30, Sections 55.251(b) and (c) of the Texas Administrative Code specify that a heating
request must:

(1)  be in writing and be filed with the Office of the Chief Clerk during the
public comment period;
(2 give the name, address, and daytime telephone number of the person who
files the request;
(3)  identify the person’s personal justiciable interest affected by the
application including a brief, but specific, written statement explaining in
plain language the requestor’s location and distance relative to the activity

that is the subject of the application and how and why' the requestor-- - - -~

believes he or she will be affected by the activity in a‘'manner not common
...~ to members of the general public; and :
(4)  request a contested case heanng

A hearing request must comply with requirement (1) above and must “substantially comply”
with requirements (2) through (4). 30 TEX. ADMIN. CODE § 55.251(c).

A request for a contested case hearing must be granted if the request is made by an affected

person and the request: =~ SN

(A - complles with the requlrements of 30 TEX. ADM]N CODE § 55. 251
(B)  istimely filed; and
- ~(C) ~r-1s pursuant to a right to heanng authonzed by law.

30 TEX. ADMIN. CODE § 55.255(b)(2).

An “affected person” is one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application. An interest common to the
general public does not constitute a justiciable interest. 30 TEX. ADMIN. CODE § 55.256(a). For a
group or an association, the hearing request may be granted if the group shows that one or more
of the members would have standing to be a party in his or her own right, the interests the group
seeks to protect are germane to the group’s purpose, and the claim asserted would not require the
presence of the individual members. 30 TEX. ADMIN. CODE § 55.252(a).

To determine whether a person is an affected person, all relevant factors must be considered,
including but not limited to:

(1) whether the interest claimed is one protected by the law under which the
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application will be considered; :
2) distance restrictions or other limitations imposed by law on the affected

interest;

(3)  whether a reasonable relationship exists between the interest claimed and
the activity regulated;

(4)  the likely impact of the regulated activity on the health, safety, and use of
property of the person,

(5)  the likely impact of the regulated activity on the use of the impacted
natural resource by the person; and

6) for governmental entities, their statutory authority over or interest in the
issues relevant to the application.

30 TEX. ADMIN. CODE § 55.256(c).
A hearing request is considered timely if it is submitted to the Commission within 30 days after
the publication of the notice of application if the Comm1s51on has not extended the penod for

' hearmg requests 30 TEX. ADMIN. CODE § 295 171

IV. Hearmg Requests

A.J. Jones, Jr. timely filed a hearing request stating that he owns Certificate of Adjudication No.
14-1397 two miles downstream from the proposed diversion point. He states that granting the
application could affect his irrigation right.

 Georgia C. Edwards timely filed a hearing request stating that granting the application could
affect her irrigation right. Ms. Edwards did not indicate that she owns a water right in the

Colorado River Basin. The hearing request states. that. Ms.. Edwards is “adjoining this location”. .

and that she could be affected. The request provides no other information regarding any personal

* justiciable interest Ms. Edwards may have in this matter. In the signature block of Ms. Edwards™

hearing request, she states that she is writing for Wilma Crownover who owns Certificate of

- Adjudication No. 14-1346. No other information concerning Ms: Crownover was provided. = === = o=

V. Executive Director’s Recommendation

The Executive Director respectfully recommends that the Commission deny all of the hearing
requests The hearing requestors failed to demonstrate that a likely impact on their use of the
water in the area impacted by this application would result from granting the amendment. See 30
TEX. ADMIN. CODE 55.256(c)(5).

This is an application to add a diversion point downstream of the currently authorized diversion
point. Staff in the Water Supply Division ran a water availability model for the Colorado River
Basin, which includes water availability at the proposed diversion point and the currently
authorized diversion point. The model considers factors including channel losses and drainage
area differences between the existing diversion point and the proposed additional diversion point.
The model run indicated that adding an additional diversion point to this water right would not
have any effect on other water rights within the river basin.
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Additionally, the hearing request filed by Georgia Edwards does not articulate a personal
justiciable interest for Ms. Edwards. The Executive Director respectfully recommends that the
Commission find that Ms. Edwards is not an affected person in this matter. Also, any attempt by
Wilma Crownover to request a hearing in this matter has not substantially complied with
requirements (2) through (4) of 30 TAC 55.251(c) as outlined above. The Executive Director
respectfully recommends that the Commission find that no hearing request was received from

Wilma Crownover.

Respectfully submitted,
Texas Commission on Environmental Quality

Mark R. Vickery, P.G.
Executive Director

Robert Martinez, Director
Enviro tal Law Division

By /2
James Addredge, Staff Attorney

" Enviro#fmental Law Division

State Bar No. 24058514
P.O. Box 13087, MC 173

Austin, Texas 78711-3087 .

(512) 239-2496
Representing the Executive Director of the

Texas Commission on Environmental Quality
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CERTIFICATE OF SERVICE

I certify that on August 31, 2009, an original and seven copies of the “Executive Director’s
Response to Hearing Requests” relating to the application of the City of San Angelo, Certificate
of Adjudication No. 14-1348 was filed with the Texas Commission on Environmental Quality’s
Office of the Chief Clerk, and a complete copy was transmitted by mail, facsimile, or hand-
delivery to all persons on the attached mailing list.

Jameg/Aldredge, Staff Attorney
Environmental Law Division
State Bar No. 24058514
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MAILING LIST
CITY OF SAN ANGELO
DOCKET NO. 2009-0101-WR; CERTIFICATE OF ADJUDICATION NO. 14-1348

FOR THE APPLICANT:

Will Wilde

City of San Angelo

P.O.Box 1751

San Angelo, Texas 76902-1751
Tel: (325) 657-4209

Fax: (325) 655-6397

Martin Rochelle

Lloyd Gosselink

816 Congress Avenue, Suite 1900
Austin, Texas 78701

Tel: (512) 322-5800

Fax: (512) 472-0532

- FOR PUBLIC INTEREST COUNSEL:
- Mr. Blas J. Coy, Jr., Attorney .

Texas Commission on Environmental Quality
Public Interest Counsel, MC 103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

' FOR OFFICE OF PUBLIC ASSISTANCE:

Ms. Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC 108

P.O. Box 13087 '

" Austin, Texas 78711-3087

Tel: (512) 239-4000
Fax: (512) 239-4007

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC 222

P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-4010
Fax: (512) 239-4015

FOR THE CHIFEF CLERK:

Ms. LaDonna Castafiuela .

Texas Commission on Environmental Quality
Office of Chief Clerk, MC 105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

REQUESTORS:

Georgia C. Edwards

P.O. Box 868 ,
San Angelo, Texas 76902-0868

A J Jones

Concho River Basin Water Conservancy
Association

15957 My Road

Miles, Texas.76861-5228

INTERESTED PERSONS:
Charles Book

1518 County Road 398

Miles, Texas 76861-6406

Lyn Clancy

Associate General Counsel
LCRA

P.O. Box 220 H424
Austin, Texas 78767-0220



