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July 23, 2009

Ms. LaDonna Castanuela - e
Chief Clerk, TCEQ 28
12100 Park 35 Circle, Bldg, A H e =
Austin, TX 78753 2 o o028
P. O. Box 130807, MC-105 £ w ggg \
Austin, Texas 78711-3087 iy Loy
Q 2 IJsoa
H _ a0
Re:  Application of Lower Neches Valley Authority to Amend Certificate o@djudjgation §
AN ; &

No. 06-4411-F, TCEQ Docket No. 2009-0168-WR

Dear Ms. Castanuela:
Enclosed is Cherokee County’s Conditional Withdrawal of Request for Contested

Case Hearing in the above referenced matter, which they requested we file with the TCEQ on
their behalf. We would appreciate if you would file stamp the enclosed additional copy and

return it in the envelope provided.

Thank you for your assistance with this matter.

Sincerely, ) )
filltl e
Paulina Williams

cc: Attached Notice List

2801 Via Fortuna, Suite 100

Vinson & Elkins LLP Attorneys at Law
Abu Dhabi Austin Beijing Pallas Dubai Hong Kong Houston Austin, TX 78746-7568
Tel 5125428400 Fax 512.542.8612 www.velaw.com

md@rhwgsr:ow New York Shanghai Tokyo Washington
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NOTICE LIST
LOWER NECHES VALLEY AUTHORITY
DOCKET NO. 2009-0168-WR; PERMIT NO. ADJ 4411F

FOR THE EXECUTIVE DIRECTOR: FOR ALTERNATIVE DISPUTE
William Todd Galiga, Senior Attorney RESOLUTION:
M, Kyle Lucas

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Iliana Delgado, Team Leader

Texas Comission on Environmental Quality
Water Supply Division, MC-160

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3678

Fax: (512) 239.2214

Esteban Ramos, Technical Staff

Texas Commission on Environmental Quality
Water Supply Division, MC-160

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6538

Fax: (512) 239-2214

FOR PUBLIC INTEREST COUNSEL:
Mz, Blas J. Coy, Jr., Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 2396363

Fax: (§12) 239-6377

FOR OFFICE OF PUBLIC ASSISTANCE:
Ms. Bridget Bohac, Director

Texas Commission on Environmental Quality
Office of Public Assistance, MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-4007

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222
P.O.Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4010

Fax:(512) 239-4015

FOR THE CHIEF CLERK:

Ms. LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

‘ P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-3300
Fax: (512)239-3311

REQUESTER(S):

Marvin J. Angle

P.0O. Box 1870

Jacksonville, Texas 75766-1870

George Campbell

Nacogdoches County

101 W. Main St. Ste. 170
Nacogdoches, Texas 75961-4807

Brad B. Castleberry

Lloyd Gosselink

816 Congress Ave. Ste. 1900
Austig, Texas 78701-2442

Chris Davis, Judge
Cherokee County

135 S. Main St.

Rusk, Texas 75785-1351

Ronny Fite
P.O. Box 776
Whitehouse, Texas 75791 -0776
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Joe Freeland

Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

Jim Jeffers
P.O. Box 635030
Nacogdoches, Texas 75963-5030

Jim Matthews, Attomey
Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

Gregory M. Morgan, P.E.
City of Tyler

P.0. Box 2039

Tyler, Texas 75710

Monty P. Shank

General Manager

Upper Neches River Municipal Water Authority
P.0. Box 1965

Palestine, Texas 75802

John D. Stover
P.O. Box 1728
Lufkin, Texas 75902-1728

Gwendolyn Hill Webb, Attorney
Webb & Webh

P.O.Box 1329

Austin, Texas 78767-1329

Jody Puckett, P.E.

Dallas City Hall, Room 4AN
1500 Marilla Street

Dallas, Texas 75201

INTERESTED PERSON(S):
Ronald J. Freeman

Freeman & Corbett, LLP

8500 Bluffstone Cv. Ste B104
Austin, Texas 78759-7811

US 6726v.1
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BEFORE THE TEXAS COMMISSION eyt o
ON ENVIRONMENTAL QuaLiTy  OHiE} OLERKS OFFIGE

APPLICATION OF LOWER NECHES § ‘

VALLEY AUTHORITY § DOCKET NO. 2009-0168-WR
TO AMEND CERTIFICATE §

OF ADJUDICATION # 06-4411-F §

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
CHEROKEE COUNTY, TEXAS

TO THE HONORABLE COMMISSIONER:

The Lower Neches Valley Authority (“LNVA™) has submitted an Application to Amend
Special Condition 5.C and 5.D in the above referenced Certificate of Adjudication (the “LNVA
Certificate™). By letter dated on or about October 24, 2007, the County of Cherokee, Texas protested
the granting of the Application of LNVA and stated its concerns about the Application, and its
potential impact on the development of Lake Columbia.

L

After the submission of the above referenced protest it has become apparent to the County
of Cherokee that the amended request on the part of LNVA to modify Certificate of Adjudication
No. 06-4411 (now numbered 06-4411-F) would not affect the development of Lake Columbia and
in particular the senior water rights held by the Angelina Neches River Authority permit to
appropriate State Water No. 4228, as set forth in draft amendment to Certificate of Adjudication
produced by the staft of the Texas Commission on Environmental Quality, a copy of said draft being
attached hereto and made a part hereof and labeled Exhibit “A”".

CONDITIONAL WITHDRAWAL OF REQUES

FOR CONTESTVED CASE HEARING
Page 1
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IL
The County of Cherokee conditionally withdraws its opposition to the petition of LNVA to
modify Certificate of Adjudication No. 06-4411 provided that the Texas Commission on
Environmental Quality grant such application of LNV A in the form and wording of the draft attached
hereto and made a part hereof and labeled Exhibit “A”. If, however, the Commission does not
approve the staff draft amendment attached hereto as worded and grants a contested case hearing as
requested by other protestants, the County of Cherokee renews its request to be made a party to the
contested case proceeding.
1L
The County of Cherokee, by this submission, does not withdraw its request to be given notice
of all actions and decisions relating to the LNVA Application to Modify Certificate of Adjudication
No. 06-4411. This conditional withdrawal of protest does not waive the County of Cherokee, Texas’
right to seek 1o be admitted as a party under 30 Tex. Admin. Code Section 80-109 if a hearing
request is granted on said LNVA Application.

Respectfully Submitted,

-~ 1
By: g?uu—u\

Chris Davis
Cherokee County Judge

CONDITIONAL WITHDRAWAL OF REQUILST
FOR CONTESTED CASE HEARING
Page 2
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EXHIENT &7

AMENDMENT TO A
CERTIFICATE OF ADJUDICATICN

CERTIFICATE NC. 06-4411F

Owner: Lower Neches Valley Authority * P.0.Box 511
Beaumont.TX TTI8E-5117
&
Filed: January 3, 2008
Purpose: Agricultural, Industrial, and Count’ Jasper, Sabine, San Augustine,
Municipal Angg Jina, Nacpgdoches, Tyler,

fin, Jefferson, Orange,
erty, and Chambers

Watercourse:  Angelina River, = % Neches River Basin
tributary of the Neches RI"\%

=

WHEREAS, Cemifigate of Adludm% n No. 06-4411 authorizes the Lower Neches Valley
Authority (LMNVA),_ ownéiito impound \x%atef in two reservoirs (ovmed by the United States and
nperat-‘d by the Ussr Army Corgi of Engmeels)%‘ “Lake Samn Raybumn, lccated on the Angelina River
in Jasper, oamﬁ%’— San Augustiie, Angelina, agh® Nacogdoches Counties, and B.A, Steinhagen Lake,

located on thé& we%h“e R_Wor Wﬁmﬁ%ﬁawtm and

n

WHEREAS, thevﬁmfcat also authorizes LNV A to divert and use not to exceed 381,876 acre-
Jectg@ ‘:%Y T year fromeRi ine Island Bayou and the Neches River and 792,000 acre-Feet of water per
wsar from Lake® s%}am Rayburm andﬁ B.A. Steinhagen Lake at various rates for agricuitural (irrigation),
mumcmaJ and indgstrial pur i’g's within LNVA's service area in Jefferson, Orange, Hardin, Tyler,
Chambers, an'bf Jaspe.‘?&mnmes, and

‘e Certificate contains various priority dates and special conditions; and

=
;4
H
w
3>
vC/J
et

“-:.«

.=%RE-\5 ‘Special Condition 5.C. states: “cheptmo mummpa. purposes, all-of owner's right to
divert and uSggiblic water, under the pricrity date of November 12, 1963, is subordinate t¢ anyv present

or futurs dﬂrnestxc and/or municipal water needs or requirements™; and

siates: “Owner's rights, under the priority date of November
cation, shell be suberdinats o any rights herzafter granted
.;-‘" waters in and above the proposed Ponta Dara on the
» on the Maches River”; and

WHEREAS,
2, autncrized i
mission

verand 1

2]
el

=]
I

51

Attachment to Conditional Withdrawal
Page 1 of 3
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WHEREAS, Applicant seeks to amend Certificate of Adjudication No. 064411 to modify
Special Conditions 5.C. and 5.D. to limit subordination of this water right to existing water rights in the
Neches River Bdsin and to read as follows:

Special Condition 5.C. Excepting municipal purposes, all of owner's right'to diveriand use public
water, under the priosity date of Novémber 12, 1963, is subordingte” %ﬁny existing mumcxpa?
water rights granted by the Commission with a priority date bgfiveen mber 13, 1963 and
December 19, 2007. e %

Special Condition 5.1, Owner's rights, under the pnonﬁ%e of ]?%ember 12, T9gd au xgmzed
by this certificate of adjudication, shall be subordjgate to 8] existing rights grafis@®by the
Commission with a priority date between Novembeff 3, 1963 and December 19, 200450r storage
and/or use of waters in aid above the propogg

propesed Weches Dam on the Neches River; afid:

P

R
WHEREAS, the Teéxas Commission on Enwronme*fmjﬁés uahry finds that jurisdiction over the

application is Dstabhshed, and
Htyasted case hedrmg were re’E
g %L g

Special L,ondxtlons 10 refect the rllmg datét% tl:égcan

W’HE:&EAS nine Tequests for

WHEREAS, the Qrommission has compied with th'e’requirer‘nems of the Texas Water Code and
Rules of the Texas C‘g@ﬁ‘mmmﬁgn Environme@gl Quality in issuing this amendment;

NOW, @L.QEREFORE
" Certificate of;é idication N
following terms an&m\?dmo z

s, CONSERYATION

Ow"aer shall Jmpll‘gr‘?;m water conservation plans that provide for the utilization of those
pra t:es techmques and technologies that rednca or maintain the consumptmn of water,
prevam or reduce the [oss or waste of water, maintain or improve the efficiency in the use
fwa:%zr merease the recycling and reuse of water, or prevent the pollution of water, so
that gfwater supply is made a»allab]e for future or alternative uses. Such plans shall
;nuli?iﬁe a requirement that in every wholesale water contract entered into, on or after the
@fective date of this amendment, including any eontract extension or renewal, that each
Fsuccessive wholesale customer develop and 1mplement conservation measures. 1f the
customer intends to resell the water, then the contract for resale of the water must have
water conservation requirersents so that each successive wholesale costomer in the resale
of the water be required to implement water conservation measures.

Afrachment to Conditional Withdrawal
Page 2 nf3
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SPECIAL CONDITIONS

In lieu of Special Conditions 5.C. and 5.D., Special Condition 5.C. pow reads:

3.C. Excepting municipal purposes, aH of owner's right to divegffndiuse public water,
under the priority date of November 12, 1963, is subordinate, an Y ex‘fng mummpal
een November 13, 1963

water rights granted by the Commxss:on wrﬁ a priority dalghes

and January 3,“08 o
Special Condition 5.D now reads: %z‘,
= T
i L -

5.D. Owner's rights, under the priomty date@f ovember 12, 1963, authonzeﬁ this
certificate of adjudication, shall be sub fxﬂﬁnate to all existing rlghts g’gﬁed by the
Commission with a priority date betwsgl November 13, 1963 and Januafy 3, 2008 for
storage and/or use of waters in and aigg@"’ﬁﬁéﬁthe proposed. Poma Dam on the Angelina River
and the proposed Wechés Dam'on the Nec Rn/- S

Basin. %

- e
Al other gifatters reqﬂéstd in the a‘g&m&tﬁom which are nol specifically granted by this
amendment are ei%med i:f

For the Commission

Erl
o2
Py
(9%}

Attachment to Conditional Withdrawal
Page 3 of 3
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FAX FILING
From: Date: Client/Matter N2
Molly Cagle July 23, 2009 LOW320.81001
Regarding: Number of Pages Hard Copy Follows
TCEQ Docket No. 2009-0168-WR 9 As noted below

Conditional Withdrawal of Request for Contested Case
Hearing Cherokee County, Texas

To: Fax: Phone:

La Donna.Ce‘lstaﬁuela 512.239.3311 & 512.239.3300
TCEQ Chief Clerk Via Hand-Delivery

William Todd Galiga 512.239.0606 512.239.0600
TCEQ Senior Attorney

Iliana Delgado 512.239.2214 - 512.239.3678
TCEQ Team Leader

Esteban Ramos 512.239.2214 512.239.6538
TCEQ Technical Staff

Blas Coy 512.239.6377 512.239.6363

TCEQ Public Interest Counsel

Bridget Bohac 512.239.4007 512.239.4000
TCEQ Office of Public Assistance Director

Kyle Lucas 512.239.4015 512.239.4010
TCEQ Alternative Dispute Resolution

Message:

Confidentiality Notice: The information contained in this FAX may be confidential and/or privileged. This FAX is intended to be reviewed
initially by only the individual named above, If the reader of this TRANSMITTAL PAGE is not the intended recipient or a representative of the
intended recipient, you are hereby notified that any review, dissemination or copying of this FAX or the information contained herein is
prohibited. If you have received this FAX in eror, please immediately notify the sender by telephone and return this FAX to the sender at the
below address. Thank you.

Vinson & Elkins LLP Attorneys at Law 2801 Via Foriuna, Suite 100
Austin Beijing Dallas Dubai Hong Kong Houston Austin, TX 78746-7568
London Moscow New York Shanghai Tokyo Washington Tel 512.542.8400 Fax 512.542.8612 www.velaw.com




Marvin J. Angle
Steven R. Guy
D. Brett Brewer

NThe
S— Summers A. Norman
(1905-1986)

Law Firm

June 16, 2009 £ = o
T Z
DL i)
T — , = o
D o 580
Ms. LaDonna Castanuela ::f; - 2D =
1 £ o4 T, B
Chief Clerk . /(%
&5 Y =
TCEQ s = ,13;‘

P.O. Box 13087
Austin, Texas 78711-3087

RE: Docket No. 2009-0168-WR; Application of Lower Neches Valley Authority to Amend
Certificate of Adjudication No. 06-4411
Dear Ms. Castanuela:

Enclosed you will find the original and one copy of the Amended Conditional Withdrawal

of Request for Contested Case Hearing, City of Jacksonville, Texas. Please file the original of
this document in the above referenced matter and return the copy of same with your file mark
placed thereon to this office. We are enclosing a self-addressed stamped envelope for your

convenience.

Should you need anything further, please do not hesitate to contact me

Sipcerely yourg,

/

Marvin J. Angle

MIJA/ds
Enclosures
cc: Attached mailing list

Est. 1898

215 East Commerce, 2nd Floor * P.O. Box 1870 * Jacksonville, Texas 75766 * 903.586.2595 * Fax: 903.586.0524
108 East Fifth Street * Rusk, Texas 75785 * 903.683.2226 °* Fax: 903.683.5911



BEFORE THE TEXAS COMMISSION
ON ENVIRONMENTAL QUALITY

9 N8 M
APPLICATION OF LOWER NECHES ~ § CE A Eoe et
VALLEY AUTHORITY § DOCKET NO. 2009-(1gsrvwe 1 OF
TO AMEND CERTIFICATE §
OF ADJUDICATION # 06-4411-F §

AMENDED
CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
CITY OF JACKSONVILLE, TEXAS

TO THE HONORABLE COMMISSIONER:

The Lower Neches Valley Authority ("LNVA") has submitted an Application to Amend
Special Condition 5.C and 5.D in the above referenced Certificate of Adjudication (the "LNVA
Certificate"). By letter dated October 24, 2007, the City of Jacksonville, Texas protested the granting
of the Application of LNV A and stated its concerns about the Application, and its potential impact
on the development of Lake Columbia.

L

After the submission of the above referenced protest it has become apparent to the City of
Jacksonville that the amended request on the part of LNV A to modify Certificate of Adjudication No.
06-4411 (now numbered 06-4411-F) would not affect the development of Lake Columbia and in
particular the senior water rights held by the Angelina Neches River Authority permit to appropriate
State Water No. 4228, as set forth in draft amendment to Certificate of Adjudication produced by the
staff of the Texas Commission on Environmental Quality, a copy of said draft being attached hereto

and made a part hereof and labeled Exhibit "A".

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
Page 1



II.

The City of Jacksonville conditionally withdraws its opposition to the petition of LNV A to
modify Certificate of Adjudication No. 06-4411 provided that the Texas Commission on
Environmental Quality grant such application of LNV A in the form and wording of the draft attached
hereto and made a part hereof and labeled Exhibit "A". If, however, the Commission does not
approve the staff draft amendment attached hereto as worded and grants a contested case hearing as
requested by other protestants, the City of Jacksonville renews its request to be made a party to the
contested case proceeding.

II1.

The City of Jacksonville, by this submission, does not withdraw its request to be given notice
of all actions and decisions relating to the LNV A Application to Modify Certificate of Adjudication
No. 06-4411. This conditional withdrawal of protest does not waive the City of Jacksonville, Texas’
right to seek to be admitted as a party under 30 Tex. Admin. Code Section 80-109 if a hearing
request is granted on said LNV A Application.

Respectfully Submitted,
THE NORMAN LAW FIRM
215 E. Commerce

P.O. Box 1870
Jacksonville, Texas 75766

s

Marvin J. gle (9
State Bar Nol 01260500

By:

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
Page 2



CERTIFICATE OF SERVICE

A true and correct copy of the foregoing instrument was served or delivered on the day

of June, 2009, to the following:

FOR THE APPLICANT:
Molly Cagle

Vinson & Elkins, LLP
2801 Via Fortuna Ste 100
Austin, Texas 78746-7567
Tel: (512) 542-8400

Fax: (512)542-8612

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

TCEQ

Alternative Dispute Resolution
P.O. Box 13087 MC-222
Austin, Texas 78711-3087

Tel: (512)239-4010

Fax: (512) 239-4015

Scott Hall, P.E.

Lower Neches Valley Authority
P.O.Box 5117

Beaumont, Texas 77726-5117
Tel: (409) 892-4011

Fax: (409) 898-2468

FOR THE EXECUTIVE DIRECTOR:

William Todd Galifa,

Senior Attorney, TCEQ
Environmental Law Division
P.O.Box 13087 MC-173
Austin, Texas 78711-3087
Tel: (512) 239-0600

Fax: (512) 239-2214

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
Page 3

Iliana Delgado, Team Leader
TCEQ

Water Supply Division, MC-160
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3678

Fax: (512) 239-2214

Esteban Ramos, Technical Staff
TCEQ

Water Supply Division, MC-160
P.O. Box 13087

Tel: (512) 239-6538

Fax: (512) 239-2214

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas J. Coy, Jr., Attorney

TCEQ

Public Interest Counsel, MC-103
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512)239-6377

FOR OFFICE OF PUBLIC
ASSISTANCE:

Ms. Bridget Bohac, Director
TCEQ

Office Of Public Assistance
P.O.Box 13087 MC-108
Austin, Texas 78711-3087
Tel: (512) 239-4000

Fax: (512) 239-4007




FOR THE CHIEF CLERK:

Ms. LaDonna Castanuela

TCEQ

Office Of Chief Clerk, MC-105
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512)239-3300

Fax: (512) 239-3311

REQUESTER(S):

George Campbell

Nacogdoches County

101 W. Main St. Ste. 170
Nacogdoches, Texas 75961-4807

Brad B. Castleberry

Lloyd Gosselink

816 Congress Ave. Ste. 1900
Austin, Texas 78701-2442

Chris Davis, Judge
Cherokee County

135 S. Main St.

Rusk, Texas75785-1351

Ronny Fite
P.O. Box 776
Whitehouse, Texas 75791-0776

Joe Freeland

Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
Page 4

C2
T -
I £y

Jim Jeffers
P.O. Box 635030
Nacogdoches, Texas 75963-5030

Jim Matthews, Attorney
Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

Gregory M. Morgan, P.E.

- City of Tyler

P.O. Box 2039
Tyler, Texas 75710

Monty P. Shank

General Manager

Upper Neches River Municipal
Water Authority

P.O. Box 1965

Austin, Texas 75802

Gwendolyn Hill Webb, Attorney
Webb & Webb

P.O. Box 1329

Austin, Texas 78767-1329

Jody Puckett, P.E.

Dallas City Hall, Room 4AN
1500 Marilla Street

Dallas, Texas 75201

INTERESTED PERSON (S)
Ronald J. Freeman

Freeman & Corbett, LLP
8500 Bluffstone Cv.

Ste B104 B
Austin, Texas 78759- 781&"[“ Y 3
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EXHIEIT “A7

AMENDMENT TO A
. CERTIFICATE OF ADJUDICATION

CERTIFICATE NO. 06-4411F

Owner: " Lower Neches Valley. Authority:

Filed: January 3, 2008

Purpose: Agricultural, Industrial, and - Count Jasper, Sabine, San Augusting,
Municipal Angglina, Nacogdoches, Tyler,

n Jefferson, Orange,
berry, and Chambers

Watercourse: Angeima Rwer Nethes River Basin

WHEREAS, %@i‘g@gﬂ%ﬁg of Adjudiegiion No. 064411 authorizes the Lower Neches Valley
Authority (LNVA], ggg"ﬁ ownez%go impound waier I two reservoirs (ewned by the United States and

operated by tha L}%‘E‘ Amzy Corpg of Enginesrs)’ &g‘?ﬁa\ke Sam Rayburn, located on the Angelina River
s, San Augustsﬂae Anvehna acogdoches Counties, and B.A. Steinhagen Lake,

' o ountles and

A Stemhaben Lake at various rates for agncmmral (1rr;gaﬁon)
w1thm LNVA's service area in Jefferson, Orange, Hardin, Tyler,

S?pec1a Condition 5.€. states: “Excepting mumclpal pUIposes, all-of ewner's riglit to

3

divert and u&' ﬁhc water, under the pricrity date of \Iovember 12, 1963, is suberdinate to any present

or future dogitestic and/or municipal water neéds or requirernents”; and

WHEREAS, Special Condition §.D states: “Owner's rights, under the priority date of November
12, 1963, autharized by this certificate of adjudication, shall be subordinate to any rights hereafter granted
by the Commission for storage and/or use of waters in. and abeve the proposed Ponta Dam on the
Amgeiwna River and the propesed Weches Dam on the Neches River”; and

Altachment to Conditional Withdrawal
Page 1 of 3



WHEREAS, Applicant seeks to amend Certificate of Adjudication No. 06-4411 to modify
Conditions 5.C. and 5.D. to limit subordination of this water right to existing water rights in the

A

BE'to d}\fev%nd use pub ic

Special
Neches River Basin and to read as foows:

]963 and December 19, 20@-'_‘ 'or storage

Comrmssmn WJth a Dnomy date between Novemb
onta Dam on the Angelina &ver and the

ana/or use of waters in Zmd above the PrOpOgE F

- WHEREAS, the Téxas Comm:ssmn on anronme
apphcatlon 15 estabhshed and

. WI—EEREAS *he Execunﬂ &
Special Conditions to refiect the f-“.-l-mg da»t

Fed with the -qui’rer‘nents of the Texas Water Code and
1 Quality int issuing this amendment;

i
ﬁ%&nf water conservatzon p ans t%rar provzde for the utzhza‘non of those

of wé T, Increase e the recyclmo and reuse of water, or prevcm the po]?umo:n of water so.

o .
£ 3t .~ﬂ§water supply i§ made available for fiture or alternative uses. Such plans shall

%e a reqmremant that in every wholesale water comraci entered into, on or aﬁ:er the

5 successive - wholesale customer ueve}op amd 1mplement conservation measures. . If the
" customer intends to resell the water, then the contract for resale of the water must have
water conservation requirersents so that each successive wholesale customer in the resale
of the water be required to implement water conservation measures.

PO
@]
G2

Aftaclhiment to Conditicnal Withdrawal
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2. SPECIAL CONDITIONS

In lieu of Special Conditions 5.C. and 5.I., Special Condition 5.C. now reaﬁs‘:

5.C. Excepting municipal purposes, all of owner's right to dw? gse public water,
under the priority date of November 12, 1963, is subordinat any existing municipal
water rights gramted by the Commission with a priority date& sueen November 13, 1963

and Janua:y 3, 2008

Special Cond'nwn 5.D now reads:

cartmcate of ad)udlcanon shaﬂ be subozz_ Tate t0 aﬂ emstmg nghts grafb d by the
Commission with a prxomy date be’cwas%ovcm er 13, 1963 and Japuasy 3, 2008 for
B ,i & propo Ponta Dar on the Angelina River

_-:e-

Cerbﬁcate owner agrees to be botii b

R

iy grantmg § ﬁns amendmerrt

All ‘other g
amendment 'argt ﬁne

For the Cemmissich

Jaf3
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Marvin J. Angle
Steven R. Guy
D. Brett Brewer

NThe
R Summers A. Norman
(1905-1986)

TawFirm

June 11, 2009
CMRRR7007 2680 0003 0268 5345

Ms. LaDonna Castanuela
Chief Clerk

TCEQ

P.O. Box 13087

Austin, Texas 78711-3087

Docket No. 2009-0168-WR; Application of Lower Neches Valley Authority to Amend

RE:
Certificate of Adjudication No. 06-4411E

Dear Ms. Castanuela:
Enclosed you will find the original and one copy of Conditional Withdrawal of Request for

Contested Case Hearing, City of Jacksonville, Texas. Please file the original of this document in

the above referenced matter and return the copy of same with your file mark placed thereon to
this office. We are enclosing a self-addressed stamped envelope for your convenience.

Should you need anything further, please do not hesitate to contact me

Sincerely yours,

Marvin J. Angl

MJA/ds

Enclosures
cc: Attached mailing list

JHH0 S 49H

Ed

Est. 1898

215 East Commerce, 2nd Floor * P.O. Box 1870 * Jacksonville, Texas 75766 °* 903.586.2595 ° Fax: 903.586.0524
108 East Fifth Street * Rusk, Texas 75785 * 903.683.2226 ° Fax: 903.683.5911



FOR THE APPLICANT:
Molly Cagle

Vinson & Elkins, LLP
2801 Via Fortuna Ste 100
Austin, Texas 78746-7567
Tel: (512) 542-8400

Fax: (512)542-8612

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

TCEQ

Alternative Dispute Resolution
P.O.Box 13087 MC-222
Austin, Texas 78711-3087

Tel: (512) 239-4010

COUNSEL.:

Fax: (512) 239-4015

Scott Hall, P.E.

Lower Neches Valley Authority
P.O.Box 5117

Beaumont, Texas 77726-5117
Tel: (409) 892-4011

Fax: (409) 898-2468

FOR THE EXECUTIVE DIRECTOR:

William Todd Galifa,

Senior Attorney, TCEQ
Environmental Law Division
P.O. Box 13087 MC-173
Austin, Texas 78711-3087
Tel: (512) 239-0600

Fax: (512) 239-2214

Iliana Delgado, Team Leader
TCEQ

Water Supply Division, MC-160
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3678

Fax: (512) 239-2214

Esteban Ramos, Technical Staff
TCEQ

Water Supply Division, MC-160
P.O. Box 13087

Tel: (512) 239-6538

Fax: (512) 239-2214

FOR PUBLIC INTEREST

Mr. Blas J. Coy, Jr., Attorney
TCEQ

Public Interest Counsel, MC-103
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512)239-6377

FOR OFFICE OF PUBLIC
ASSISTANCE:

Ms. Bridget Bohac, Director
TCEQ

Office Of Public Assistance
P.O.Box 13087 MC-108
Austin, Texas 78711-3087
Tel: (512) 239-4000

Fax: (512) 239-4007




FOR THE CHIEF CLERK:

Ms. LaDonna Castanuela

TCEQ

Office Of Chief Clerk, MC-105
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512)239-3300

Fax: (512) 239-3311

REQUESTER(S):

George Campbell

Nacogdoches County

101 W. Main St. Ste. 170
Nacogdoches, Texas 75961-4807

Brad B. Castleberry

Lloyd Gosselink

816 Congress Ave. Ste. 1900
Austin, Texas 78701-2442

Chris Davis, Judge
Cherokee County

135 S. Main St.

Rusk, Texas75785-1351

Ronny Fite
P.O.Box 776
Whitehouse, Texas 75791-0776

Joe Freeland

Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

Hubert Oxford III
Benckenstein & Oxford LLP
P.O. Drawer 150

Beaumont, Texas 77704

Jim Jeffers
P.O. Box 635030
Nacogdoches, Texas 75963-5030

Jim Matthews, Attorney
Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

Gregory M. Morgan, P.E.
City of Tyler

P.O. Box 2039

Tyler, Texas 75710

Monty P. Shank

General Manager

Upper Neches River Municipal
Water Authority

P.O. Box 1965

Austin, Texas 75802

Gwendolyn Hill Webb, Attorney
Webb & Webb

P.O. Box 1329

Austin, Texas 78767-1329

Jody Puckett, P.E.

Dallas City Hall, Room 4AN
1500 Marilla Street

Dallas, Texas 75201

INTERESTED PERSON (S)
Ronald J. Freeman

Freeman & Corbett, LLP
8500 Bluffstone Cv.

Ste B104

Austin, Texas 78759-7811
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BEFORE THE TEXAS COMMISSION
ON ENVIRONMENTAL QUALITY

APPLICATION OF LOWER NECHES  § CHEEF CLERKS OFFICE
VALLEY AUTHORITY § DOCKET NO. 2009-0168-WR ~ ~ '+
TO AMEND CERTIFICATE S
OF ADJUDICATION # 06-4411-E $

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
CITY OF JACKSONVILLE, TEXAS

TO THE HONORABLE COMMISSIONER:

The Lower Neches Valley Authority ("LNVA"™) has submitted an Application to Amend
" Special Condition 5.C and 5.D in the above referenced Certificate of Adjudication (the "LNVA
Certificate"). By letter dated October 24, 2007, the City of Jacksonville, Texas protested the
granting of the Application of LNVA and stated its concerns about the Application, and its potential
impact on the development of Lake Columbia.

L

After the submission of the above referenced protest it has become apparent to the City of
Jacksonville that the amended request on the part of LNVA to modify Certificate of Adjudication
No. 06-4411-E would not affect the development of Lake Columbia.and in particular the senior
water rights held by the Angelina Neches River Authority permit to appropriate State Water No.
4228, as set forth in draft amendment to Certificate of Adjudication produced by the staff of the
Texas Commission on Environmental Quality, a copy of said draft being attached hereto and made

a part hereof and labeled Exhibit "A".

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
Page 1



1I.

The City of Jacksonville conditionally withdraws its opposition to the petition of LNVA to
modify Certificate of Adjudication No. 06-4411-E prévided that the Texas Commission on
Environmental Quality grant such application of LNVA in the form and wording of the draft
attached hereto and made a part hereof and labeled Exhibit "A". If, however, the Commission does
notapprove the staff draft amendment attached hereto as worded and grants a contested case hearing
as requested by other protestants, the City of Jacksonville renews its request to be made a party to
the contested case proceeding.

I11.

The City of Jacksonville, by this submission, does not withdraw its request to be given notice
of all actions and decisions relating to the LNV A Application to Modify Certificate of Adjudication
N. 06-4411-E. This conditional withdrawal of protest does not waive the City of Jacksonville,
Texas’ right to seek to be gdmitted as a party under 30 Tex. Admin. Code Section 80-109 if a
hearing request is granted on said LNV A Application.

Respectfully Submitted,
THE NORMAN LAW FIRM
215 E. Commerce

P.O. Box 1870
Jacksonville, Texas 75766

By: ;’ijﬂ@m ’f L/“u(*"’\

/Marvin J. 'vgle ’(J;
State Bar No. 01260500

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
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CERTIFICATE OF SERVICE

A true and correct copy of the foregoing instrument was served or delivered on the/_//i[f_ day

of June, 2009, to the following:

FOR THE APPLICANT:
Molly Cagle '

Vinson & Elkins, LLP
2801 Via Fortuna Ste 100
Austin, Texas 78746-7567
Tel: (512) 542-8400

Fax: (512)542-8612

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

TCEQ

Alternative Dispute Resolution
P.O.Box 13087 MC-222
Austin, Texas 78711-3087

Tel: (512)239-4010

Fax: (512) 239-4015

Scott Hall, P.E.
Lower Neches Valley Authority
P.O. Box 5117
Beaumont, Texas 77726-5117
Tel: (409) 892-4011

Fax: (409) 898-2468

FOR THE EXECUTIVE DIRECTOR:

William Todd Galifa,

Senior Attorney, TCEQ
Environmental Law Division
P.O.Box 13087 MC-173
Austin, Texas 78711-3087
Tel: (512) 239-0600

Fax: (512) 239-2214

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
Page 3

Iliana Delgado, Team Leader
TCEQ

Water Supply Division, MC-160
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3678

Fax: (512) 239-2214

Esteban Ramos, Technical Staff
TCEQ

Water Supply Division, MC-160
P.O. Box 13087

Tel: (512) 239-6538

Fax: (512) 239-2214

FOR PUBLIC INTEREST COUNSEL:
Mr. Blas J. Coy, Jr., Attorney

TCEQ

Public Interest Counsel, MC-103
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512)239-6377

FOR OFFICE OF PUBLIC
ASSISTANCE:

Ms. Bridget Bohac, Director
TCEQ

Office Of Public Assistance
P.O. Box 13087 MC-108
Austin, Texas 78711-3087
Tel: (512) 239-4000

Fax: (512) 239-4007
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FOR THE CHIEF CLERK:

Ms. LaDonna Castanuela

TCEQ

Office Of Chief Clerk, MC-105
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512)239-3300

Fax: (5§12) 239-3311

REQUESTER(S):

George Campbell

Nacogdoches County

101 W. Main St. Ste. 170
Nacogdoches, Texas 75961-4807

Brad B. Castleberry

Lloyd Gosselink

816 Congress Ave. Ste. 1900
Austin, Texas 78701-2442

Chris Davis, Judge
Cherokee County

135 S. Main St.

Rusk, Texas75785-1351

Ronny Fite
P.O.Box 776
Whitehouse, Texas 75791-0776

Joe Freeland

Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

CONDITIONAL WITHDRAWAL OF REQUEST
FOR CONTESTED CASE HEARING
Page 4

Jim Jeffers
P.O. Box 635030
Nacogdoches, Texas 75963-5030

Jim Matthews, Attorney
Matthews & Freeland, LLP
P.O. Box 1568

Austin, Texas 78768-1568

Gregory M. Morgan, P.E.
City of Tyler

P.O. Box 2039

Tyler, Texas 75710

Monty P. Shank

General Manager

Upper Neches River Municipal
Water Authority

P.O. Box 1965

Austin, Texas 75802

Gwendolyn Hill Webb, Attorney
Webb & Webb

P.O. Box 1329

Austin, Texas 78767-1329

Jody Puckett, P.E.

Dallas City Hall, Room 4AN
1500 Marilla Street

Dallas, Texas 75201

INTERESTED PERSON (S)
Ronald J. Freeman

Freeman & Corbett, LLP
8500 Bluffstone Cv.

Ste B104 ‘

Austin, Texas 78759-7811
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EXHIBIT A7

AMENDMENT TO A
. CERTIFICATE OF ADJUDICATION Qg

N

CERTIFICATE NO. 06-4411F

Owner: Lower Neches Valley. Authority

Filed: January 3, 2008

Purpose: Agricultural, Industrial, and - J asper’ Sabine, San Augustine,
An Jina, Nacogdoches, Tyler,

Municipal
1n, Jefferson, Orange,

erry, and Chambers

Watercourse: .Angeling River,

WHEREAS, %@@g@g re of Adjudic

Authority (LNVA], ‘gﬁﬁ ownemto impound iaier 1
operated by the Usft Armiy Corpgy of Engineers)’ ‘5 4 aka Sam Raybum Iocated on thc Angehna R]ver

in Jasper, Sab' - -San Augusgr,i; e, Ancreima .n_c acogdoches Counties, and BuA. Steinhagen Lake,
located on thél"Neé'lRJver GilEEEmdaspepCounties; and

W}IEREAS.,. th
feet;@ﬁw??%g%r ve

mf cate also authorizes LNV A to divert and use riot 1¢ exceed 381,876 acre-
'ne Isiand Bayou and the Neches szer and 792,000 acre~feet Of water per

E AR SpeCJal Condition 5.€. states: “Exceptiing mun1c1pa] purposes, al [I-of owner's right to
'*-bhc water, under the priority date of November 12, 1963, is suberdinate to any present

m-estxc and/or municipal water needs or requirerénts”; and

WHEREAS, Special Condition 5.D states: “Owner's rights, under the priority date of November
12, 1963, authcrized by this certifieate of adjudication, shal] be subordinate to any rights hereafter granted
by the Commission for storage and/or use of waters in. and abeve the proposed Ponta Dary on the

Anueima River and the proposed Weches Dam on the Neches River”; and

Attachment to»Con_diﬁ’onai Withdrawal
Page 1 of 3



.~

WHEREAS, Applicant seeks to amend Certificate of Adjudication No, 06-4411 to mod‘ify
Special Conditions 3. C. and 5.D. to limit subordination of this water right to existing water rights in the

Neches River Bidsin and to read as follows:

Special Condition 5.C, Excepting municipal purposes, all of awner's right™to divé%nd use public
water, under the priosity date of November 12, 1963, is subord afe” é-;any existing municipal
water rights granted by the Commiission with a priority date b een Noye mber 13, 1963 and
December 19, 2007, %

Special Condition 5.D. Owner's fights, under the pnon of N«i?f"ember 12, 195;
by this certificate of adjudication, shall be subordight ‘%] existing rights gre
Commission with a pnonty date between Novembgi 3 ]96: and December 19, ZOa or storage
and/or use of watérs in and above the propose i Ponta DRam on the Angelina #iver and the

apphcanon is esiabhshed and

WI—IER;EAS, nine requests for a;.** i

er sk f gment water conservatzon plans that provide for the utilization of those

es, tecdques and technologies that reduce or maintain the consumptxon of water,
or reduce the loss or waste of water, maintain or improve the efficiency in the use
increase the recycling and reuse of water, or prevent the pollution of water, so.

N P%water supply is made available for future or alternative uses. Such plans shall
k B, oliide a requirement that in every wholesale water contract entered into, on or after the
& ective date of this amendment, including any contract extension or renewal; that each

= successive wholesale customer develop and implement conservation measures. If the

customer Intends to resell the water, then the contract for resale of the water must have
water conservation requiternents so that each successive wholesale customer in the resale
of the water be required to Implement water censervation measures.

2 of 3
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2. SPECIAL CONDITIONS

In lieu of Special Conditions 5.C. and 5.D., Special Condition 5.C. now reads:

5.C. Excepting municipal purposes, all of owner's right to divest ¢ public water,
under the priority date of November 12, 1963, is subordmatg% "any exiating municipal
water rights granted by the Commission with a priority datq&@% ween November 13, 1963

and January 3, 2Q08

Special Condition 5.D now reads: @,‘_

5.D. Owner's rights, under the priority date;ia-"]\lovember 12 1963, autho By this
certificate of adjudication, shall be subg émate to all existing r]ghts ﬁﬁgﬁed by the
Coptmission with a priority date oetwasv Novemper 13, 1963 and Japuatsy 3, 2008 for

storage and/or use of waters in and alg¥ey eproposéd Ponta Dam on the Angelina River
and the proposed Weches Dam on the Nec :%‘&Ri\/ﬁ g‘%‘% .

This amendment is issued subject to all terms, .con;ditioﬁs y
of Adjudication No. 06-4411, as amended, except as specifically am

L

&:7 1.

This amendment is issued &
Basin. &

ffe terms, £onditions and provisions contained herein
hie grantirig g;' this amendment.

iggdon which are not specifically granted by this

For the Comrmission

Date Issued:

3ef3
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