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Bickerstatf, Heath, Pollan & Caroom, L.L.p.

816 Congress Avenue Suite 1700 Austin, Texas 78701 (512) 472-8021 Fax (512) 320-5638 www.bickerstaff.com

September 27, 2006

OPA
Via Facsimile and U.S. Mail

SEP 2 & 2006
Ms. LaDonna Castafiuela BY k
Office of the Chief Clerk, MC105 4

Texas Commission on Environmental Quality
P.O. Box 13087 //)
Austin, Texas 7871 1-3087

Re:  Application No:12-5322E by Chocolate Bayou Water Company
Dear Ms. Castafiuela:

On behalf of the Brazos River Authority (BRA), I protest the above-referenced application
and request that a contested case hearing be held on the application.

BRA holds the following water rights: Certificate No. 12-5155 (Possum Kingdom Lake);
Certificate No. 12-5156 (Lake Granbury); Certificate No. 12-5157 (Lake Whitney); Certificate
No. 12-5158 (Lake Aquilla); Certificate No. 12-5159 (Lake Proctor); Certificate No. 12-5160
(Lake Belton); Certificate No. 12-5161 (Lake Stillhouse Hollow); Certificate No. 12-5162
(Lake Georgetown); Certificate No. 12-5163 (Lake Granger); Certificate No. 12-5164
(Lake Somerville); Certificate No. 12-5165 (Lake Limestone); and Permit No. 2925A (proposed
Allens Creek Reservoir). One or more of these rights may be impaired if the application is granted.
While it is possible that special conditions may be included in the permit in order to prevent any such
impairment, BRA must protest the application in order to ensure that its water rights are protected.

Thank you for your attention to this matter. I request that the Brazos River Authority be
placed on all notice lists so that it may receive notice of all further actions with regard to this
application.

Singcerely,
09 Mﬁ Ca/wrvm,
Douglas G/ Caroom

cc: Lauralee Vallon

David Wheelock
Brazos River Authority

o



From:5123205638 Sep 27 2006 11:50 P.02
Fax sent by @ 5123285638 p BICKERSTAFF HEATH (?"" -27-86 11:43 Pg: 272

Bickerstaff, Heath, Pollan & Caroom LLP |

LN i
818 Congress Avenus Sutse 1700 Austin, Texas 78701 (612) 472-8021 Fax (518) 320—5833 www blckemtlff com
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e SEP 2006
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Texas Commission on Environmental Quality
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Austin, Texas 78711-3087
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Re:  Application No.12-5322E by Chocolate Bayou Water Co_mpany
Dear Ms. Castasiuela.

On behalf of the Brazos River Authority (BRA), I protest the above- rcferenced appllcau(m
and request that a contested case hearing be held on the application.

BRA holds the following water rights: Certificate No. 12-5155 (Possum Kingdom Lake),
Certificate No. 12-5156 (Lake Granbury); Certificate No. 12-5157 (Lake Whitney), Certificate
No. 12-5158 (Lake Aquilla); Certificate No. 12-5159 (Lake Proctor); Certificate No. 12-5160
(Lake Belton); Certificate No. 12-5161 (Lake Stillhouse Hollow); Certificate No. 12-5162
(Lake Georgetown); Certificate No. 12-5163 (Lake Granger), Cettificate No.12-5164
(Lake Somerville); Certificate No. 12-5165 (Lake Limestone); and Permit No.:2925A (propoSed o
Allens Creek Reservoir). One or more of these rights may be impaired if the application is granted.
Whule it 1s possible that special conditions may be included in the permit m order to prevent any such . -
impairment, BRA must protest the application in order to ensure that its wéter rights are protected.

Thank you for your attention to this matter. I request that the Brazos River Authority be
placed on all notice hsts so that it may receive notice of all further actions with regard to thls

application.

Douglas / Caroom

Singerely,

cc: Lauralee Vallon
David Wheelock
Brazos River Authonty
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Bickerstaff, Heath, Pollan & Caroom, L.L.P.
A Registered Lzmxted Liability Partnership

816 Congress Aveune, Suite 1700
Anstin, Texas 78781-2443
Telephone: (512) 472-8621
http/Swww bickerstaff.com

The infermation comtained in this facsimile is privileged. & conﬂd'emml It is
intended only for tre use of the individual or entity mamed below. If yow have:
received this transmission in mr,plemnoqﬁnsbytekphone mﬂafmmm '
# 10 us at the above address. Thank you.
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In case of transmission problems -
TELEPHONE NUMBER: 2393300

FROM: Deugtas G. Careom
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TCEQ

Office of The Chief Clerk
Ladonna Castanuela
Austin, Texas 78711 -3087

FAX:( 512 ) 239 -3311 §*§5 /gzagycki//

RE: We request a Public Hearing and a Contested Case Hearing on CBWC Application

No. 12-5322 oy N
4N
&/

Dear TCEQ Commissioners : J?

OQur property is situated within the boundary of the CBWC Permit area, in Brazoria
County, Texas. The application of CBWC to amend:!Certificate No, 12-5322 is

opposed by Anthony and Carolyn Duke on the grounds that said Application Amendment
is vague, ambiguous , mis-leading , deceptive, and what disturbs us most of all

is what the Application Amendment does not say. It does not say that CBWC or it's
successor , GCWA will continue .. selling rice irrigation water to beneficial

users from the Juliff Pumping Plant, and it's present canal system , as they have
done in the past, nor does it:state the amount of rice drrigation water that they
intend to leave in Brazoria County for their previous customers,.and future rice
farmers.

Beneficial users are customers, whom have acquired "'equity rights" to the CBWC
WATER Permit , which are recognized by the Courts of Texas under the Irrigation

Act of 1895 , and 1913, (Acts 1895, 24th 1eg. s pP.2l., ch. 21, and Acts 1913 .33rd,.
leg. , p. 358 , ch. 171 ) , beneficial users are customers that have acquired

equity rights to CBWC irrigation water , and their claims were cognizable in

law of équity for purposes of determining their rights to the use of CBWC water

for the time span of past years use for rice irrigation. See: State v. Hidalgo
County Water Control and Imp. Dist. No. 18 (Civ. App. 1969 ) 443 S.W.2d 728 ,

ref. n.r.e.

It is our understanding that we~ have the right to make certain water rights claims ,
the 'same as riparin water rights pursuant to Vernon's Texas Code Annotated ,

Water Code ¥ 5.301 under Water Rights Adjudication Act, and to have them recorded

by TCEQ tinder Water Code Y 5.303 :

(1) Claimants - Name and Address ;
Anthony & Carolyn Duke

P.0. Box 1047
Alvin, Texaz.. 77512
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(2)

(3)

(4)

(5) .

"Equity Rights " by and through past customers as beneficial users

of South Texas Water Company (STWC) and CBWC rice irrigation water
purchased from STWC and CBWC beginning in 1947 by my father E.P.Duke,

my uncle Roma Jack Duke , uncle Thurman '"Doc" Duke , uncle Eugene Bourque,
rice farmer friends Elroy Ortego , Ivy "Bud" Boullion , Tom Tigner ,
Donald Spoor , Jack Garrett , Jacko Garrett , Raymond Kucera , Clarence
Kucera , John H. Olsovsky , Joe , Terry , & Keneth Halavinka , Louis,
Melvin, & Don Zwahr , A.L. Hamby, C.C.Kirkpatrick, J.J. Brigham/(Civil

:Engineer and Manager of STWC ), and numerous others , as beneficial users

and customers of Rice Irrigation Water purchased from STWC and CBWC,
irrigating various tracts of land in Fort Bend and Brazoria Counties

STWC built the original rice canal and pumping plant beginning in 1929,
which diversion point was at the end of Miller Road on the Brazos River
about four(4) miles:West of Juliff , Texas in Fort Bend County. Said Rice
Canal was originally built to:.furnish rice irrigation water to rice farmers
in Fort Bend and Brazoria Counties . It traversed nearly through the
middle of the:prairie between the Brazos River and Chocolate Bayou, from
Juliff to below FM 2004 in Southern Brazoria County . The main canal

was approximately 30 - 35 miles in length , and the lateral canals. coming
off of it were about 100 miles or more in length including dropped. water
into drainage ditches , bayous, etc. CBWC purchased or acquired the
Liverpool Pumping , Plant which is situated on the East bank of Chocolate
Bayou with .it's main canal traversing between and. through the middle

of the land between Chocolate Bayou and Halls Bayou almost all the way to
West Gslveston Bay and Chocolate Bay , nearly a total of 15 miles , not
including approximately 15 miles of laterals on that system , which is
tied into a CBWC pumping plant on Halls Bayou (West Bank ) about 1 1/4 miles
North of 2004.

The Brazos River Basin contains the following main creeks , bayous ,
drainage ditches , etc., starting with the largest Bayou:

Chocolate Bayou , Oyster Creek , Austin Bayou , Flores Bayou , Mustang
Bayou , Halls Bayou, Bastrop Bayou , Brushy.Bayou , Pleasant Bayou , and
Persimmon Bayou along with Drainage District Ditches all of which waters
drain into West Galveston Bay through Chocolate Bay , and on into the
Gulf of Mexico and the oceans of the.world . It is our opinion that the
CBWC Application Amendment No. 12-5322 , is clearly not an interbasin
transfer, but is in fact a transbasin transfer .

The commencement of our equity rights to CBWC rice irrigation water began
in 1935 , by and through all of the beneficial users as customers , whom
purchased rice irrigation water for over seventy-one (71) years and
presently continues through their ancestos ', successors , or assigns ,

as owners or tenants of the land this day and into the future .

:Present day owners and tenants of rice land as beneficial useres , and.

customers are successors or assigns and are as relatives of those who came
before us, all claim a chain of title encompassing more than seventy-one
(71) years 3 of irrigation canal water use. The rice industry business
cycles has had its' good and bad years reflecting a high irrigation volume of
water in the amount of about 50,000 rice acres and downward to a low of

less than 10,000 acres in any given year.

Page 2.



(5)

(6)

(7)

(8)

(9).

(10)

Con't.

That volume of water does not include what CBWC sells to the industries
in Brazoria County, Texas.

Back in the early 1950s',Texas suffered through.seyeral years of severe
drought , and in 1956, most of the Rice Farmers from Fort Bend and
Brazoria County built a toesack damm across the Brazos River, and Dow
Chemical sued all the Rice Farmers . It was during that time period that
SIWC placed a drop water gate in it's main canal where it crosses Oyster
Creek on Miller Road , about 2 miles West of Juliff , Texas for the
benefit and use of Dow Chemical Company , because the Dow Pumping Plant
near Brazoria , Texas began pumping salt water .

United States navigable water on Chocolate Bayou begin just below the
town of Amsterdam and continues into the Intercoastal Canal , which

carry tug-boat barge traffic from the huge chemical plants located on
the East bank of Chocolate Bayou and FM 2004 , North to Amsterdam, Texas.
My question is has anyone notified the United States Corps of Engineers
at Galveston, Texas ? These are waters which are controlled by the US
Army Corp of Engineers and they have superior Federal Water Navigation
Rights over the State of Texas, under the Interstate Commerce Clause .
If this Application to Amend Certificate No. 12-5322 is granted without
notifying the US Army Corps of Engineers that the water level in
Chocolate Bayou will be greatly reduced and lowered causing or
proximately causing navigation problems for the Chocolate Bayou tug-boat
barge traffic .

If TCEQ grants CBWC their Application to Amend Certificate No. 12-5322 as
written then the Rice Farmers on this canal system will be devasted if not
destroyed economically .

:All wildlife in Brazoria County will be adversly and disastrously impacted

by the granting of the CBWC Application Amendment Certificate No.12-5322.

Numerouse cattle ranchers whose cattle depend on the CBWC water for
survival will be adversely affected .

R

“IZ%%Z!ﬁﬁs’bt_ AL Z
Anthony D& Carolyn Duke

P.0. Box 1047 / Alvin, Tex. 77512
(832) 444- 7347 phone

spectfully submitted ,

Page 3.
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0cT 16 2006

btts 04
Office of The Chief Clerk ‘ BY

Ladonna Castanuela d
Austin, Texas 78711 -3087

0\0\
FAX: ( 512 ) 239 -3311 3 /M?’CJ/ J;)%\

RE: We request a Public Hearing amd a Contested Case Hearing on CBWC Application
No. 12-5322

October 16, 2006

Dear TCEQ Commissioners

OQur property is situated within the boundarv of the CBWC Permit area, in Brazoria
County, Texas. The application of CBWC to amend Certificate No. 12-5322 is

opposed by Anthony and Carolyn Duke cn the prounds that said Application Amendment
is vague, ambiguous , mis-leading , deceptive, and what disturbs us most of all

is what the Application Amendment does not say. [t does not say that CBWC or it's
successor , GCWA will continue - selling rice irrigation water to beneficial
users from the Juliff Pumping Plant, and it's present canal system , as they have
done in the past, nor does it state the amount of rice irrigation water that they
intend to leave in Brazoria County for their previous customers, . and future rice
farmers.

Beneficial users are customers, whom have ucquired " equity rights" to the CBWC
WATER Permit , which are recognized by the Courts of Texas under the Irrigation
Act of 1895 , and 1913, (Acts 1895, 24th leg. , p.2Ll., ch. 21, and Acts 1913 33rd,
leg. , p. 358 , ch., 171 ) , beneficial users are customers that have acquired
equity rights to CBWC irrigation water , and their claims were cognizable in

law of equity for purposes of determining their rights to the use of CBWC water

for the time span of past years use for rice irrigation. See: State v. Hidalgo
County Water Control and Imp. Dist. No. 18 (Civ. App. 1969 ) 443 5.W.2d 728 ,

ref. n.r.e.

It is our understanding that we have the right to make certain water rights claims ,
the same as riparin water rights pursuant to Vernon's Texas Code Annotated s

Water Code ¥ 5.301 under Water Rights Adjudication Act, and to have them recorded

by TCEQ under Water Code ¥ 5.303 :

(1) Claimants - Name and Address ;
Anthony & Carolyn Duke

P.0. Box 1047
Alvin, Texaz 77512

Page 1.
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(2)

(3

(4)

(5)

d

"Equity Rights ' by and through past customers as beneficial users

of South Texas Water Company (STWC) and CBWC rice irrigation water
purchased from STWC and CBWC beginning in 1947 by my father E.P.Duke,

my uncle Roma Jack Duke , uncle Thurman "Doc™ Duke , uncle Eugene Bourque,
rice farmer friends Elroy Ortego . lvy "Bud" Boullion , Tom Tigner ,
Donald Spoor , Jack Garrett , Jacko Garrett , Raymond Kucera » Clarence
Kucera , John H. Olsovsky , Joe , Terry , & Keneth Halavinka , Louis,
Melvin, & Don Zwahr , A.L. Hamby, C.C.Kirkpatrick, J.J. Brigham/ (Civil
Engineer and Manager of STWC ), and numerous others , as beneficial users
and customers of Rice Irrigation Water purchased from STWC and CBWC,
irrigating various tracts of land in Fort Bend and Brazoria Counties

STWC built the original rice canal and pumping plant beginning in 1929,
which diversion point was at the end of Miller Road on the Brazos River
about four(4) miles West of Juliff , Texas in Fort Bend County. Said Rice
Canal was originally built to furnish rice irrigation water to rice farmers
in Fort Bend and Brazoria Counties . It traversed nearly through the
middle of the prairie between the Brazos River and Chocolate Bayou, from
Juliff to below FM 2004 in Southern Brazoria County . The main canal

was approximately 30 - 35 miles in length , and the lateral canals coming
off of it were about 100 miles or more in length including dropped water
into drainage ditches , bayous, etc. CBWC purchased or acquired the
Liverpool Pumping Plant which is situated on the East bank of Chocolate
Bayou with it's main canal traversing between and through the middle

of the land between Chocolate Bayou and Halls Bayou almost all the way to
West Gslveston Bay and Chocolate Bay , nearly a total of 15 miles , not
including approximately 15 miles of laterals on that system , which is
tied into a CBWC pumping plant on Halls Bayou (West Bank ) about 1 1/4 miles
North of 2004,

The Brazos River Basin contains the following main creeks , bayous ,
drainage ditches , etc., starting with the largest Bayou:

Chocolate Bayou , Oyster Creek , Austin Bayou , Flores Bayou , Mustang
Bayou , Halls Bayou, Bastrop Bayou , Brushy Bayou , Pleasant Bayou , and
Persimmon Bayou along with Drainage District Ditches all of which waters
drain into West Galveston Bay through Chocolate Bay , and on into the
Gulf of Mexico and the oceans of the world . It is our opinion that the
CBWC Application Amendment No. 12-5322 , is clearly mot an interbasin
transfer, but is in fact a transbasin transfer .

The commencement of our equity rights to CBWC rice irrigation water began
in 1935 , by and through all of the beneficial users as customers , whom
purchased rice irrigation water for over seventy-one (71) years and
presently continues through their aincestos , successors , or assigns ,

as owners or tenants of the land this day and into the future .

Present day owners and temants of rice land as beneficial useres , and .
customers are successors or assigns and are as relatives of those who came
before us, all claim a chain of title encompassing more than seventy-one
(71) years , of irrigation canal warer use. The rice industry business
cycles has had its' good and bad vears reflecting a high irrigation volume of
water in the amount of about 50,000 rice acres and downward to a low of

less than 10,000 acres in any given year.

Page 2.
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(5)

(6)

(7

(8

(9

(10)

Con't.

That volume of water does not include what
in Brazoria County, Texas.

Back in the early 1950s' Texas sufluvred

CBWC sells to the industries

through scveral years of severe

drought , and in 1956, most of the Rice Farmers from Fort Bend and
Brazoria County built a toesack damm across the Brazos River, and Dow
Chemical sued all the Rice Farmers . It was during that time period that
STWC placed a drop water gate in it's main canal where it crosses Oyster

Creek on Miller Road , about 2 miles West
benefit and use of Dow Chemical Company ,

of Juliff , Texas for the
because the Dow Pumping Plant

near Brazoria , Texas began pumping salt water .

United States navigable . water on Chocolat
town of Amsterdam and continues into the

e Bayou begin just below the
Intercoastal Canal , which

carry tug-boat ©barge traffic from the huge chemical plants located on
the East bank of Chocolate Bayou aud FM 2004 , North to Amsterdam, Texas.

My question is has anyone notified the Uni
at Galveston, Texas ? These are waters
Army Corp of Engineers and they have supe
Rights over the State of Texas, undcr the
If this Application to Amend Certificate
notifying the US Army Corps of Fngineer
Chocolate Bayou will be greatly reduced
proximately causing navigation probiems fo
barge traffic .

If TCEQ grants CBWC their Application to
written then the Rice Farmers on this cana

destroyed economically .

All wildlife in Brazoria County will be

ted States Corps of Engineers
which are controlled by the US
rior Federal Water Navigation
Interstate Commerce Clause
No. 12-5322 is granted without
s that the water level in
.and lowered causing or
r the Chocolate Bayou tug-boat

Amend Certificate No. 12-5322 as
1 system will be devasted if not

adversly and disastrously impacted

by the granting of the CBWC Application Amendment Certificate No.12-5322.

Numerouse cattle ranchers whose cattle dep
survival will be adversely affected

Respect

Anthony

P.0. Bo
(832)
Page 3.
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fully submitted ,

Duké & Carolyn Duke

x 1047 / Alvin, Tex. 77512
444- 7347 phone
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October 16, 2006

o o~ OCT 16 2006

Office of The Chief Clerk

Ladonna Castanuela N\ Q/_’/
Austin, Texas 78711 -3087 A BY /

FAX:( 512 ) 239 -3311 5 ﬁdg,@;?

RE: We request a Public Hearing and a Contested Case Hearing on CBWC Application
No. 12-5322

Dear TCEQ Commissioners :

Our property is situated within the boundary of the CBWC Permit area, in Brazoria
County, Texas. The application of CBWC to amend Certificate No. 12-5322 isg

opposed by Anthony and Carolyn Duke on the grounds that said Application Amendment
is vague, ambiguous , mis-leading , deceptive, and what disturbs wus most of all

is what the Application Amendment does not say. It does not say that CBWC or it's
successor , GCWA will continue . selling rice irrigation water to beneficial

users from the Juliff Pumping Plant, and it': present canal system , as they have
done in the past, nor does it state the amou: t of rice irrigation water that they
intend to leave in Brazoria County for their previous customers, .and future rice

farmers.

Beneficial users are customers, whom have acquired " equity rights" to the CBWC
WATER Permit , which are recognized by the Courts of Texas under the Irrigation

Act of 1895 , and 1913, (Acts 1895, 24th Jeg. , p.21., ch. 21, and Acts 1913 33rd,.

leg. , p. 358 , ch. 171 ) » beneficial users are customers that have acquired
equity rights to CBWC irrigation water » and their claims were cognizable in
law of equity for purposes of determining their rights to the use of CBWC water
for the time span of past years use for ri.e irrigation. See: State v. Hidalgo
County Water Control and Imp. Dist. No. 18 (Civ. App. 1969 ) 443 S.W.2d 728 ,
ref. n.r.e.

It is our understanding that we have the right to make certain water rights claims ,

the same as riparin water rights pursuant tc Vernon's Texas Code Annotated ,
Water Code ¥ 5.301 under Water Rights Adjudi.asation Act, and to have them recorded
by TCEQ under Water Code § 5.303 :

(1) Claimants - Name and Address H
Anthony & Carolyn Duke

P.0. Box 1047
Alvin, Texaz 77512

Page 1.
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(5) Con't.

That volume of water does not Include what CBWC sells to the industries
in Brazoria County, Texas.

(6) Back in the early 1950s’ Texas suffercd through several years of severe
drought , and in 1956, most of the Rice Farmers from Fort Bend and
Brazoria County built a toesack damm across the Brazos River, and Dow
Chemical sued all the Rice Farmers . !t was during that time period that
STWC placed a drop water gate in it's main canal where it crosses Oyster
Creek on Miller Road , about 2 miles West of Juliff , Texas for the
benefit and use of Dow Chemical Company , because the Dow Pumping Plant
near Brazoria , Texas began pumping salt water .

(7) United States navigable water on Chovolate Bayou begin  just below the
town of Amsterdam and continues into the Intercoastal Canal , which
carry tug-boat barge traffic from the huge chemical plants located on
the East bank of Chocolate Bayou and M 2004 , North to Amsterdam, Texas.
My question is has anyone notified the United States Corps of Engineers
at Galveston, Texas ? These are waters which arc controlled by the US
Army Corp of Engineers and they have superior Federal Water Navigation
Rights over the State of Texas, under the Interstate Commerce Clause .
1f this Application to Amend Certificate No. 12-5322 is granted without
notifying the US Army Corps of Engincers that the water level in
Chocolate Bayou will be greatly reduced and lowered causing or
proximately causing navigation problems for the Chocolate Bayou tug-boat
barge traffic .

(8) If TCEQ grants CBWC their Applicaticn to Amend Certificate No. 12-5322 as
written then the Rice Farmers on this canal system will be devasted if not
destroyed economically .

(9) All wildlife in Brazoria County will be adversly and disastrously impacted
by the granting of the CBWC Application Amendment Certificate No.12-5322.

(10) Numerouse cattle ranchers whose cattle depend on the CBWC water for
survival will be adversely affected

kespectfully submitted ,

0/ KQ@Q{
7 — 3

anthony Dfké & Carolyn Duke

-

’625 );h é{wéﬁX

P.0. Box 1047 / Alvin, Tex. 77512
' 8§32)  444- 7347 phone
Page 3.
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(2)

(3)

(4}

(5)

&0 'd

"Equity Rights " by and through pas: customers as beneficial users

of South Texas Water Company (STWC) und CBwWC rice dirrigation water
purchased from STWC and CBWC beginning in 1947 by my father E.P.Duke,

my uncle Roma Jack Duke » uncle Thurman "Doc" Duke » uncle Eugene Bourque,
rice farmer friends Elroy Ortego , Ivy "Bud" Boullion , Tom Tigner ,
Donald Spoor » Jack Garrett > Jacko tarrett » Raymond Kucers » Clarence
Kucera , John H. Olsovsky , Joe > Terry , & Kenecth Halavinka , Louis,
Melvin, & Don Zwahr > A.L. Hamby, C.C.Kirkpatrick, J.J. Brigham/(Civil
Engineer and Manager of STWC ), and numerous others , as beneficial users
and customers of Rice Irrigation Water purchased from STWC and CBWC,
irrigating various tracts of land in Fort Bend and Brazoria Counties .

STWC built the original rice canal and pumping plant beginning in 1929,
which diversion point was at the end of Miller Road on the Brazos River
about four(4) miles West of Juliff , Texas in Forr Bend County. Said Rice
Canal was originally built to furnish rice irrigation water to rice farmers
in Fort Bend and Brazoria Counties . It traversed nearly through the
middle of the prairie between the Brazos River and Chocolate Bayou, from
Juliff to below FM 2004 in Southern Brazoria County . The main canal

was approximately 30 - 35 miles in length , and the lateral canals coming
off of it were about 100 miles or more in length including dropped water
into drainage ditches > bayous, etc. CBWC purchased or acquired the
Liverpool Pumping Plant which is situated on the Fast bank of Chocolate
Bayou with it's main canal traversing between and through the middle

of the land between Chocolate Bayou and Halls Bayou almost all the way to
West Gslveston Bay and Chocolate Bav , nearly a total of 15 miles , not
including approximately 15 miles of laterals on that System , which is
tied into a CBWC pumping plant on Halls Bayou (West Bank ) about | i/4 miles
North of 2004.

The Brazos River Basin contains the following main creeks » bayous ,
drainage ditches s etc., starting with the largest Bayou:

Chocolate Bayou , Oyster Creek s Austin Bayou , Flores Bayou , Mustang
Bayou , Halls Bayou, Bastrop Bayou , Brushy Bayou , Pleasant Bayou , and
Persimmon Bayou along with Drainage District Ditches all of which waters
drain into West Galveston Bay throush Chocolate Bay , and on into the
Gulf of Mexico and the oceans of the world . It is our opinion that the
CBWC Application Amendment No. 12-%322 , is clearly pnot an interbasin
transfer, but is in fact a4 transbasin transfer .

The commencement of our equity rights to CBWC rice irrigation water began
in 1935 , by and through all of the beneficial uscrs as customers , whom
purchased rice irrigation water for over seventy-one (71) years and
Presently continues through their ancestos » Successors , or assigns ,

as owners or tenants of the land this day and into the future ,

Present day owners and tenants of rice land as beneficial useres » and
customers are successors or assigns and are ag relatives of those who came
before us, all claim a chain of title encompassing more than seventy-one
(71) years , of irrigation canal water use. The Tice industry business
cycles has had its' good and bad years reflecting a high irrigation volume of
water in the amount of about 50,000 rice acres and downward to a low of

less than 10,000 acres in any giver year.

Page 2.
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ATTENTION :
12-5322E for an Amendment to Certificate

RE: Application No.
12-5322 ;

of Adjudication No.
GULF COAST WATHORITY

ADJ 5322

Dear Sir/ Madame;
We remain opposed to the transfer of Water Rights from Brazoria County,
contested opponent of the Application No 12-5322E.

by GCWA , and remain =&
rs claiming equity rights to our portions

As customers we are beneficial use
of said irrigation waters , which are recognized by the Courts of Texas , under
3. These claims are cognizable in the Laws of
2f STWC , CBWC, & GCWA water, for

the Irrigation Acts of 1895 and 191

Equity for determining their rights to the use

the time span of past years use for rice irrigation . SEE: State v. Hidalgo County
1963) 443 sS.W. 2d 728,ref. n.r.e.

Water Control and Imp. Dist. No.18 (Civ.App.
ave the right to make certain water right

It is our understanding that we h
ghts pursuant to VICA Water Code) 5.301
» and to have them recorded by TCEQ under

claims , the same as riparian water ri
under Water Rights Adjudication Act
Water Code 5.303 .

I have previously written opposition letters dated July 11, 2006 , and
October 16, 2006, which are incorporated herein for all purposes at law or in
equity thereof .
In respomse to your letter dated February 18, 2009,
reasons in addition

the revised draft for the foregoing
1. GCWA is authorized to maintain three regervoirs , Juliff, Bonnéy , &

we are opposed to

\7 X
: which are;
Liverpool , and they should be required to maintain the three reservoirs.

g that they do not own the Bonney Reservoir and it

2. Xt is our understandin

is being farmed and cultivated .
3. No transfer of the water rights should be allowed , only an Application

for another diversion point up river of surpius water only.

PAGE 1.
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4, It takes 2 acre foot of water per acre of rice to raise a rice crop
the amount of water 864 acre-feet for industrial and subsequent agricultural
(irrigation ) purposes; that is stated in the DRAFT would only water 432 acres
of rice in Brazoria County, Texas, if it was all used for rice.

5. Furthermore the DRAFT does not address whether industry or rtice farmers
would get the water and how much if any.

6. It also does not address a shortage of water due to drought conditions
such as we are now experiencing , $o how would the water be allocated ?
It appears to us that GCWA is going to shut down the Juliff Pumping plant

and it's canal , that would ruin over half of the Rice farmers in Brazoria County.

Please feel free to call me at (281) 581-2231 or (713) 291-9519 .

Sincerely .

ANTHONY & CAROLYN DUKE.

PAGE 2.
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FAX (512) 239-4770

TO: TEXAS COMMISSION OF ENVIRONMENTAL QUALITY

ATT: MR. RON ELLIS/ Project Manager

From; ANTHONY & CAROLYN DUKE
Opposition to Feb. 18, 09. draft of Application No. 12-5322E
and Certificate of Adjuication No. 12-5322.

3 Pages including cover .



July 11, 2006 OPA

sy_ @&~

FAX=(512) 239-3311 / Clerk's Office

ATT: Ms. Ladonna Castanuela / Chief Clerk gﬁ g
5 ﬂ ot
o

RE: CASE # 5322-E

CHOCOLATE BAYOU WATER RIGHTS APPLICATION / BRAZORIA COUNTY, TEXAS

Dear Ms.Castanuela ;

We would like to be put on your mailing list and to be kept up to date on the
ibove numbered application because this irrigation canal furnishes us irrigation
~water for our rice crops and we are opposed to you granting this
>ecause it is totally wromg because the South Texas Water Company got their
Jriginal Permits , back in the 1930's, for the purpose of irrigating farmers rice
rops , because no industry was using any of the water at that time. So without
the Rice Farmers this Rice Canal never would have been built , to supply the
irrigation water to the Rice Farmers in Brazoria County and a portion of Fort Bend

sounty , Texas. We are claiming acquired use rice water rights which this
ipplication if granted would eliminate

application

'lease keep us informed of the events taking place , my phone is

(281) 393 1536,
T my mail @ P.0. Box 1047 , Alvin , Texas 77512.

'ther concerned citizens and rice farmers who want to be kept informed are;

STROM DUKE
f.0. BOX 393
Rosharon, Texas 77583

~TONI & SCOTT HATIRSTON
4728 CR 208
Danbury , Texas 77534
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Anthony Duke Jr. & Cindy Duke
P.O. Box 607
Alvin, TX 77512
281-581-2669 FAX: 281-581-2669

October 16, 2006

TCEQ PV

OFFICE OF THE CHIEF CLERK H OCT 18 2008
LADONNA CASTANUELA
P.0. BOX 13087 BY___ 0L~

AUSTIN, TX 78711-3087
A

7>
/N
RE: Brazoria County Irrigation Water N AN
M

CBWC Application #12-5322E
)

Ms. Castanuela,

We, Anthony Duke Jr. & Cindy Duke, do hereby respectfully request a Public Meeting
and a Contested Case Hearing pertaining to CBWC Application No. 12-5322E.

I am a third generation rice farmer in Brazoria County, with a wife and four children, two
of which are full time college students. I have been a water customer of CBWC since
1986. My wife and I own and operate a 1500 acre rice farm that adjoins CBWC
irrigation canals which supplies water to our farm. We have no other source of water in
which to irrigate our rice fields. If CBWC or their successors are allowed to transfer
water to Galveston County we could be economically ruined because rice farming is our
major source of income.

We believe we have acquired rights as a water customer and also as a landowner of a rice
farm of which why CBWC’s predecessor was granted this permit. CBWC historically
has not furnished water to any customers in Galveston County. The approval of this
application to divert and use this water in Galveston County will have a dramatic and
negative impact on Brazoria County as a whole, including it’s citizens, livestock,
industry, agriculture, aquaculture, wildlife, waterfowl, and Brazoria County’s bay’s and
estuaries.

spectfully Submitted,

Anthony DukKe Jr. Cindy Duke

B
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Anthany Duke Jr. & Cindy Duke : ]

P.O. Box 607
Alvin, TX 77512 a0
281-581-2669 FAX: 281-581-2669 S
October 16, 2006 N OPA =5
rceQ PN oaertrams S
OFFICE OF THE CHIEF CLERK H g o
LADONNA CASTANUELA BY oL~
P.O. BOX 13087
AUSTIN, TX 78711-3087 N
| AN
RE: Brazoria County Irmgation Water Q m
CBWC Application #12-5322E @ &7

Ms. Castanuela,

We, Anthony Duke Jr. & Cindy Duke, do hereby respect{ully request a Public Meeting
and a Contested Case Hearing pertaining to CBWC Application No, 12-5322E.

I am a third generation rice farmer in Brazona County, with a wife and four children, two
of which arc full time college students. 1 have been a water customer of CBWC since
1986. My wife and I own and operate a 1500 acre rice farm that adjoins CBWC
irrigation canals which supplies water to our farm. We have no other source of water in
which to irrigate our rice fields. If CBWC or their successors are allowed to transfer
water to Galveston County we could be economically ruined because rice farming is our
major source of income.

We believe we have acquired rights as a water customer and also as a landowner of a rice
farm of which why CBWC's predecessor was granted this permit. CBWC historically
has not furnished water to any customers in Galveston County. The approval of this
application to divert and use this water in Galveston County will have a dramatic and
negative impact on Brazoria County as a whole, including it’s citizens, livestock,
industry, agriculture, aquaculture, wildlife, waterfowl, and Brazoria County’s bay’s and
estuaries,

spectfully Submitted,

Anthony DuKe Jr. ! %:ﬁ%ukc

e
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Oct 16 2006 16:48 P. 01
FROM : \ ’: Fa- NO. : ' Jec. ©8 2083 @S:45PM P1
o
FACSIMILE TRANSMISSION ;_‘ -
cl 2
Anthony & Cindy Duke J.V. &2 -
P.O. Box 607 )
Alvin, TX 77512 =
Telephone : 281-581-2669
Facsimile : 281-581-2663

0. [CEQ ~ OFFIce OF THE CRIER CLERK

AADONNRA CASTANUELA
FAXNO: _ 4 ]2~ 239 - 33//

rROM: Q7201 DURE T ¥ CzyDd ¥ Dup s
DATE:

[0-16 — 200 (,

COMMENTS: _REQUEST [Tor PUDBLTC MEeTmN b

AND CONTESTED CACE HEMRTFN G

TOTAL NUMBER OF PAGES INCLUDING COVER SHEET

A

This facsimile transmission is from Anthony & Cindy Duke 1 V.,

and is intended only for the use of the individual or cnlity namcd
above. Any disclosure, copying, distribution, or usc of this in-
formauion is expressly prohibited. If you havc reccived this facsimile
in crror, plcase notify us immediately by telephone at the number
lisied above. Any facsimile erroneously transmitted to you should

be immediately retumned to the sender by U.S. Mail, or destroyed
If authorization Is granted by the sender.




/ Of;

TCEQ Public Meeting Form
Thursday, January 25, 2007

Chocolate Bayou Water Company
Certificate of Adjudication
Application No. 12-5322E

PLEASE PRINT:

Name: Aoy DUAE 72

address:_P 0 3OY 607 |

City/State: ;4/;//7',{,//, 7; zip: //S/ A
Prone: (2¢/ ) §8/-26469

(J  Please add me to the mailing list.

Are you here today representing a municipality, legislator, agency, or group? OYes [ONo

If yes, which one?

IF YOU WANT TO GIVE FORMAL COMMENT PLEASE v BELOW

X? I wish to provide formal oral comments.

0 ? I wish to provide formal written comments at tonight’s public meeting.

‘ (Written comments may be submitted at any time during the meeting)

Please give this to the person at the information table. Thank you.




;. From:2815351935 Oct 16 2006 17:03 P.02
. 18/12/2086 87:25 <815351¢ - CIRCLE H DUTFI}” S PAGE 82

OPA
H  oct 17 2008

TCEQ, Office of the chief clerk. Ladonna’ o
Castanuela P.O. Box 13087 Austin ,Texas 78711
Re. Braz Co.Irragation water #12-5322E
Ms.Castanuela My commercial waterfowl]
hunting operation leases many thousands of
acres that we operate for hunting and bird
watching operations here in Brazoria county and
I have concerns about CBWC application #12-
5322E. I Believe a public hearing should be held

for CWBC application #12-5322E. Thanks.. ? ™~
)
9

o\

Capt. Scott Hickman Circle H Outfitters and /A
Charters 3218 Coral Ridge ct. League City

Texas 77573 281 535 1930 SN
Oct 16 2006

--------
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Terrance Hlavinka Cattle Co.
P.O. Box 1188
East Bernard, TX 77435
979-335-7528 FAX: 979-335-4389

October 16, 2006 o,
TCEQ
OFFICE OF THE CHIEF CLERK
LADONNA CASTANUELA
P.O. BOX 13087
AUSTIN, TX 78711-3087 0,\‘7\

p/yg OPA

0CT 18 2006
BY o

RE: Brazoria County Irrigation Water
CBWC Application #12-5322E

Ms. Castanuela,

Farmers in Brazoria County have historically purchased irrigation water from Chocolate
Bayou Water Company. My personal operations, as well as several tenant farmers, use this
water to produce rice and other crops on my farms. I have legitimate concerns regarding

CBWC Application #12-5322E.

I previously sent you a request for a public hearing regarding CBWC Application #12-5322E.
[ believe that a public meeting concerning this application should be held prior to a contested
case hearing. Iopefully, we cain tesolve our issues ilirough this process and subsequently

withdraw our request for a contested case hearing.

[ appreciate your cooperation in this matter.

Terrance Hlavinka Cattle Company
terry.hlavinka@hlavinka.com

df

b6



Terrance Hlavinka Cattle Co.
P.O. Box 1188
East Bernard, TX 77435
979-335-7528 FAX: 979-335-4389

July 27, 2006 ‘(L OPA

TCEQ

OFFICE OF THE CHIEF CLERK
LADONNA CASTANUELA
P.0. BOX 13087

AUSTIN, TX 78711-3087

RE: Brazoria County Irrigation Water
CBWC Application #12-5322E

Ms. Castanuela,

I operate multiple farming operations in Brazoria County, Texas. These farms are serviced by
Chocolate Bayou Water Company. As a stakeholder, I want to know more about the proposal

to transfer water from the current river basin.

I am requesting a public hearing regarding the CBWC Application #12-5322E. Please contact
me with the date and time of the public hearing at:

Terrance Hlavinka Cattle Company
P.O.Box 1188
East Bernard, TX 77435

Tap

Terry Hlavinka ‘
Terrance Hlavinka Cattle Company
terry.hlavinka@hlavinka.com

df



( (

TCEQ Public Meeting Form
Thursday, January 25, 2007

Chocolate Bayou Water Company
Certificate of Adjudication
Application No. 12-5322E

PLEASE PRINT:

S Wrlavinke
i1y

Name: % an e

PO Box 118

Address:
"T/\( Zip: _ )7 Y3y

City/State: 629‘\( @e*"’\ o rA —
Phone: (Q’M ) 32,5 - ’75'2’%

B/P]ease add me to the mailing list.
OYes

Are you here today representing a municipality, legislator, agency, or group?

If yes, which one?

IF YOU WANT TO GIVE FORMAL COMMENT PLEASE v BELOW

Q/I wish to provide formal oral comments.

@/ I wish to provide formal written comments at tonight’s public meeting.
(Written comments may be submitted at any time during the meeting)

Please give this to the person at the information table. Thank you.



LAW OFFICES OF

BOOTH, AHRENS & WERKENTHIN, P.C.

A Professional Corporation
515 CONGRESS AVENUE, SUITE 1515
AUSTIN, TEXAS 78701-3503 > B
512/472-3263 « 512/473-2609 “*;

MICHAEL J. BOOTH

s ] o
FRED B. WERKENTHIN, JR. &\ CAROLYN AHRENS '~ " _j
WIL GALLOWAY OE-?C?OUNS;[.N - .‘;f}

October 16, 2006q\ /O

LaDonna Castafiuela 6lﬁKAND DELIVERY
Texas Commission on Environmental Quality
Office of the Chief Clerk
12100 Park 35 Circle l-(l 0cT 17 2006
Building F, First Floor
: BY___ L~

Austin, Texas 78753

RE: Hearing Request of Dow Chemical Company regarding Application No. 12-
5322E of Chocolate Bayou Water Company (‘“‘Chocolate Bayou”)

Dear Ms. Castafiuela:

The Dow Chemical Company (“Dow”) submits the following comments and request for a
Contested Case Hearing regarding the above-referenced application. Please file-stamp the copy
and return to the courier for our records.

Protestor Information

Paul Bork

Dow Chemical — Texas Operations
1790 Building

The Dow Chemical Company
Midland, MI 48674

c/o Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, P.C.
515 Congress Avenue, Suite 1515
Austin, Texas 78701

fbw @baw.com

Holder of Certificate of Adjudication No. 12-5328, as amended.




LaDonna Castafiuela
October 16, 2006
Page 2

Applicant Information

Chocolate Bayou Water Company
1920 FM 2917
Alvin, Texas 77511
Application No. 12-5322E
Hearing/Public Comment Request

We request a Contested Case Hearing.

Effect of Proposed Water Right

Under low flow conditions, Dow has difficulty obtaining the water it is entitled to
because reduced flow in the Brazos River allows a salt wedge from the Gulf of Mexico to move
upstream to the vicinity of Dow’s diversion points. As a result, any expansion of use in
upstream water rights adversely affects Dow’s water rights.

Chocolate Bayou has applied to move its outfall upstream and to add Galveston County
to the authorized places of use in its water right. Expansion of the place of use under Chocolate
Bayou’s water right, along with the previous change in purpose of use may reduce the amount of
water available to Dow at its diversion points, which are downstream from the existing and
proposed Chocolate Bayou’s diversion points. Use in Galveston County would preclude the
possibility of return flows being available to Dow.

In addition, the proposed change in use for this water right will change the usage pattern.
The current use for Chocolate Bayou's water right is for irrigation. This usage occurs primarily
in the Spring when the flow of the Brazos River is typically high. The proposed use in
Galveston County will result in more water being used under the Chocolate Bayou’s water right
at other times of the year when the flow of the Brazos River is lower than it has been when the
use of Chocolate Bayou’s water rights have historically occurred.

Location of Dow’s Water Right

Chocolate Bayou’s existing diversion point is located a few miles upstream of Dow’s
most upstream diversion point.



LaDonna Castafiuela
October 16, 2006
Page 3

Conclusion

Dow files these comments and requests that the Texas Commission on Environmental
Quality convene a Contested Case Hearing regarding Chocolate Bayou’s Application No. 12-
5322E.

Very truly yours

Fred B. Werkenthin, Jr.

FBW/ram

cc: Paul Bork VIA EMAIL
Dow Chemical — Texas Operations
1790 Building

The Dow Chemical Company
Midland, MI 48674





